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PREFACE. 

TO    THE    ENGLISH   EDITION. 


The  plan  of  this  work  was  suggested  b^  the  very  able  ydatnes  of  the 
late  Mr.  John  William  Smith,  which  contain  a  selection  of  Leading  Gases 
principally  taken  from  the  Common  Law  Reports ;  and  it  was  thought  that 
it  might  be  useful  to  the  Profession  to  have,  within  a  small  compass,  a 
selection  of  Leading  Cases  decided  in  Courts  of  Equity. 

Each  of  the  cases  chosen  will,  it  Js  believed,  be  found  either  to  be  fre- 
quently referred  to  in  practice,  or  to  enunciate  clearly^  for  the  first  time, 
some  important  principle  of  equity. 

A  chronological  arrangement  of  the  cases  has  not  been  observed,  because 
it  has  been  in  the  present,  and  may  be  in  a  subsequent  volume,  found  use- 
ful to  print  together  cases  on  the  same  subject,  decided  at  difierent  periods. 

The  notes,  or  abstracts  prefixed  to  the  cases,  have  occasionally,  when 
inaccurate  or  defective,  been  altered  ;  and,  in  some  instances,  t|ie  arguments 
and  judgment  in  the  same  case  are  taken  from  different  Reports.  Thus,  in 
the  well  known  case  of  Fox  v.  Mackreth^  the  arguments  are  taken  from 
Brown's  Chancery  Cases,  and  the  judgment  from  Cox's  Reports ;  and  in  the 
celebrated  case  of  Garth  v.  Cotton^  (a  complete  report  of  which  is  not  to 
be  found  elsewhere,)  the  arguments  are  taken  from  two  different  places  in 
Yesey  Senior's  Reports,  the  judgment  from  Dickens'  Reports,  and  the 
decree  from  Atkyns'  Reports. 

In  the  notes,  an  attempt  has  been  made  to  develope  the  principles  laid 
down  or  acted  upon  in  the  cases,  and  to  collect  the  recent  authorities ;  but, 
as  the  nature  of  the  work  would  not  permit  that  the  notes  should  be  com- 
plete essays  upon  the  different  subjects  treated  of,  they  have  been  princi- 
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pally  confined  to  ihe  points  decided  in  the  cases,  to  which,  in  fact,  they  are 
only  intended  to  be  subsidiary. 

It  will  be  seen,  that,  in  the  notes,  some  cases  of  importance  are  stated  at 
considerable  length,  and  that,  when  it  was  convenient  or  practicable,  the 
very  words  of  the  Judges  have  been  preserved. 

Of  imperfections  and  deficiencies  in  the  notes,  the  Editors  are  by  no 
means  unconscious,  but  they  venture  to  hope,  that  the  Cases  (the  selection 
of  which,  from  the  great  mass  of  the  Equity  Reports,  was  a  matter  of  no 
small  difficulty)  will  prove  ufeful  both  to  students  and  to  those  in  actual 
practice. 

July,  1849. 
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PREFACE 


TO    THE    AMERICAN    EDITION. 


In  the  American  notes  to  this  work,  the  range  of  discussion  marked 
out  by  the  English  annotations,  has  usually  been  followed,  as  far  as  was 
practicable.  In  some  instances,  it  will,  perhaps,  be  found,  that  the  field 
of  investigation  is  more  extensive  than  in  the  original  work.  It  is  nar- 
rower, in  those  cases,  only,  in  which  illustrations  were  not  supplied  by  the 
American  reports. 

It  will  be  seen,  upon  the  whole,  that  the  jurisprudence  of  this  country 
has  developed  an  equity  system,  scarcely  less  comprehensive,  or  less  com- 
plete, than  that  which  has  been  established  in  England :  and  it  is  a  con- 
clusive testimony  to  the  wisdom  and  practicable  usefulness  of  the  English 
Chancery,  that,  at  the  suggestions  of  experience,  its  scheme  has  been  adopted, 
substantic^Iy,  throughout  a  country,  not  influenced  by  considerations  of 
authority,  but  proceeding,  freely,  in  quest  of  essential  justice,  and  under 
the  guidance  of  a  reason  proud  of  its  independence. 

The  doctrine  of  Subrogation^  in  the  learning  of  Principal  and  Surety, 
may  be  referred  to,  as  an  example,  in  which,  among  us,  a  more  expanded 
and  consistent  application  has  been  given  to  a  settled  and  valuable  princi- 
pie  of  equity,  and  in  which  the  sense  of  American  judges  seems  to  have 
gained  an  advantage,  even,  over  England's  greatest  Chancellor.  Our 
rule,  as  to  a  feme  covert's  power  over  her  separate  estate,  is  more  rea- 
sonable and  satisfactory,  than  that  prevailing  in  England  ;  where,  the  pro- 
vision against  anticipation  admits,  without  fully  controlling,  the  danger  of 
the  original  principle.  A  few  titles — such  as  Vendor's  Lien,  Equitable 
Mortgagetf  the  Taeking  of  Incumbranceif  and  a   Purchaaer^i  duty 
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to  see  to  the  application  of  purchase-money^ — have  not  been  received  with 
much  favour,  here,  chiefly  in  consequence  of  the  policy  connected  with 
our  registration  laws.  There  are  some  other  subjects — such,  for  example, 
as  the  Purchase  of  reversionary  and  expectant  interests^  illustrated  in  the 
great  case  of  Chesterfield  v.  Janssen — which,  perhaps,  from  the  rarity  of 
settlements  giving  rise  to  such  interests,  have  not  often  come  before  our 
courts  for  adjudication,  though  the  principles  belonging  to  them,  are  per- 
fectly well  established  in  this  country. 

The  American  notes  to  the  present  volume  are  by  H.  B.  Wallace. 
Should  a  subsequent  volume  appear,  the  editorial  superintendence  of  it 
will  devolve  upon  Mr.  Hare. 

Philadelphia,  August,  1849. 
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LEADING  CASES  IN  EQUITY. 


LOBD  GLENORCHY  v.  BOSVILLK 


[CAS.  TEMP.  TALBOT,  3,^DE.  TERM.  S.  MICH.  1733.] 

EXECUTED  AND  EXECUTORY  TRVSTS.]—A.  devues  real  esUOe  to 
his  sister  B.^  and  C,  and  their  heirs  and  assigns^  upon  trusty  until  his 
grand-datighter  D.  should  nuirry  or  die^  to  receive  the  profits^  and  thereout 
to  pas/  her  £100  a  year  for  her  maintenance;  the  residue  to  pay  debts 
and  legacies;  and  after  payment  thereof  in  trust  for  the  said  D. ;  and 
upon  further  trusty  that^  if  she  lived  to  marry  a  Protestant  of  the  Church 
cf  England^  and  at  the  time  of  such  marriage  he  of  the  age  of  twenty^ 
one  or  upwa;rds^  or^  if  under  thai  age,  such  marriage  be  laith  the  consent 
of  the  said  B.,  then  to  convey  the  said  estate,  with  all  convenient  speed 
after  such  marriage,  to  the  use  of  the  said  D.for  Ufe,  without  impeach* 
ment  of  waste,  voluntary  waste  in  houses  excepted ;  remainder  to  her 
husband  for  Itfe  ;  remainder  to  the  issue  of  her  body  ;  unth  remainc&rs 
over  ; — BeLd,  thai  though  D.  would  have  taken  an  estate  tail  had  it  been 
the  case  of  an  immediate  devise,  yet  that  the  trust  being  executory,  was  to 
be  executed  inamore  carefidand  more  accurate  manner  ;  and  that  a  convey- 
ance  to  D.for  Itfe,  ^remainder  to  her  husband  for  Ufe,  with  remain'  j-^g, 
der  to  their  first  and  every  other  son,  with  remainder  to  the  dough-  *•■ 
tars,  would  best  serve  the  testator^s  intent. 

Sir  TaoMAs  Pershall  devises  all  his  real  estate  to  his  sister,  Anoe 
Perthall,  and  Robert  Bosrille,  and  their  heirs  and  assigns,  upon  trust,  till 
his  grand  daughter,  Arabella  Pershall,  marry  or  die,  to  receive  the  renift 
and  profits  thereof,  and  oat  of  it  to  pay  her  £100  a  year  for  her  mainte- 
nance; and  as  to  the  residue,  to  pay  his  debts  and  legacies;  and,  after  thi» 
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payment  thereof,  then  in  trust  for  his  said  grand-daughter;  and,  upon  fur- 
ther trust,  that  if  she  lived  to  marry  a  Protestant  of  the  Church  of  Eng- 
land, and  at  the  time  of  such  marriage  be  of  the  age  of  twenty  one  or 
upwards,  or  if  under  the  age  of  twenty-one,  and  such  marriage  be  with 
the  consent  of  her  aunt  the  said  Anne  Pershali,  then  to  convey  the  said 
estate  with  all  convenient  speed  after  such  marriage,  to  the  use  of  the  saidArO' 
hellafor  her  life,  unthout  impeachment  of  waste,  voluntary  waste  in  houses 
excepted;  remainder,afler  her  death,  lo  her  husband  for  life ;  remainder  to  the 
issue  of  her  body  ^  with  several  remainders  over ;  and,  upon  further  trust, 
that  if  the  said  Arabella  Pershali  die  unmarried,  then  to  the  use  of  the 
said  Anne  Pershali  for  life  ;  remainder  to  the  son  of  bis  other  grand-daugh- 
ter, Frances  Ireland  in  tail;  remainder  to  Mr.  Bosville,  the  defendant,  for 
life  ;  remainder  to  his  first  and  other  sons  ;  remainder  to  the  testator's  right 
heirs;  and  upon  further  trust,  if  his  grand-daughter  marry  not  according 
to  the  directions  of  his  will,  then,  upon  such  marriage,  to  convey 
the  said  estate  to  trustees  ;  as  to  one  moiety  thereof,  to  the  use  of  the  said 
Arabella  for  life  ;  remainder  to  trustees  to  preserve  contingent  remainders; 
remainder  to  her  first  and  every  other  son,  being  a  Protestant ;  whh  several 
remainders  over;  and,  as  to  the  other  moiety,  to  his  daughter  Ireland's 
son,  in  like  manner. 

Sir  Thomas  Pershali  died  in  the  year  1722,  and  Mrs.  Arabella  Pershali 
in  1723  attained  her  full  age  ;  and  upon  a  treaty  of  marriage  in  1729,  she 
applies  to  the  trustees  for  a  conveyance  of  the  estate  to  herself  for  life ; 
-^q,  remainder  to  *her  intended  husband  for  life ;  remainder  lo  the  issue 
L  J  of  her  body  ;  and  such  conveyance  was  executed  by  one  of  the  trus- 
tees. But  Mr.  Bosville,  the  other  trustee,  who  was  also  a  remainder-man, 
refused  to  convey.  However,  she  having  by  this  conveyance  a  legal  estate 
tail  in  one  moiety,  and  an  equitable  estate  tail  in  the  other  moiety,  sufi^red 
a  recovery  to  the  use  of  herself  in  fee,  and  in  1730  married  the  plaintiff, 
the  Lord  Glenorchy,  who  made  a  considerable  settlement  upon  her  ;  and  as 
to  her  own  estate,  she  covenanted  to  settle  it  upon  the* Lord  Glenorchy  and 
herself  for  life  ;  remainder  to  the  first  ^nd  every  other  son  of  the  marriage, 
in  tail  male;  and  upon  failure  of  such  issue,  to  the  survivor  of  the  said 
husband  and  wife,  in  fee. 

The  bill  was,  to  have  a  convejr&nce  of  the  moiety  of  the  said  trust  estate 
from  Mr.  Bosville  to  such  uses  as  are  limited  in  the  said  covenant ;  and 
the  principal  question  was  whether,  under  the  said  will^  the  Lady  Glenor- 
chy was  tenant  for  life  or  in  tail  ?  upon  which  two  other  questions  arose, 
Tiz.  first,  whether  the  words  in  the  will,  io  an  immediate  devise  of  a  legal 
estate,  would  have  carried  an  estate  tail?  secondly,  if  so,  whether  the 
Court  will  make  any  difference  between  a  legal  title  and  a  trust  estate 
executory  ? 

[Lord  Chancellor. — I  should  upon  the  first  question  make  no  difficulty 
of  determining  it  an  estate  tail,  had  this  been  an  immediate  devise  ;  but 
when  you  apply  to  this  Court  for  the  carrying  a  trust  estate  into  execution, 
the  doubt  is,  whether  we  shall  not  vary  from  the  rales  of  law  to  follow  the 
testator's  intent ;  which  will  also  bring  on  another  question, — What  is  the 
testator's  intent  in  the  present  case  ?] 

Upon  the  second  question,  it  was  argued  for  the  plaintifis,  that  the  Lady 
Crienorchy  was,  under  this  will,  entitled  to  an  estate  tail  in  equity ;  for  thk 
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CoQit  puts  the  same  coDstruction  upon  limitations  of  trusts  in  eqnity  as  the 
law  does  upon  legal  estates,  and  that  to  prevent  confusion.  This  doctrine 
is  laid  down  with  the  strongest  reasons  by  the  earl  of  Nottingham  in  tho 
Duke  of  NorfoWa  case  ;(a)  and  the  authority  of  Baile  v.  Coleman^  2 
Vern.  670,(6)  where  a  ♦trust  to  one  for  life,  remainder  to  the  heirs  male  .-, 
of  bis  body,  is  held  an  estate  tail,  has  never  yet  been  questioned.  So  L  -^ 
it  is  held  in  Legatt  and  SeweWa  case,  2  Vern.  551  (but  more  fully  reported 
in  Abr.  Eiq.  Ca.  394,)(c)  where  money  was  given  to  be  laid  out  in  land  to 
one  for  life,  and  after  his  decease  to  his  heirs  male,  and  the  heirs  male  of 
the  body  of  every  such  heir  male,  severally  and  successively  one  after 
another ;  and  a  case  being  made  for  the  opiniori  of  the  judges,  as  of  a  legal 
estate,  they  certified  it  to  be  an  estate  tail.  So,  in  the  case  of  Bag%haw  r. 
JDoumes,  or  Bagshaw  v.  ifpencer^  at  the  Rolls,  Hil.  6  Geo.  2,(cf)  an  execa* 
lory  trust  was  directed  to  the  judges  for  their  opinion  as  a  legal  estate. 
Upon  ihe  same  reason  do  cestuis  que  trust  levy  fines  and  suffer  recoveries, 
which  are  held  good  in  this  Court.  Indeed,  in  marriage  articles,  if  they 
covenant  to  settle  to  the  husband  for  life,  remainder  to  the  heirs  of  their 
two  bodies,  this  court  will  decree  a  conveyance  in  strict  settlement,  if  any 
of  the  parties  apply  here,  because  the  children  are  looked  upon  as  purcha^ 
sers.  But  in  a  will  it  is  otherwise  ;  they  take  through  the  bounty  of  the 
testator,  and  in  such  words  as  he  gives  it. 

It  was  further  insisted  for  the  plaintiffs,  that  the  words  issue  of  her  body 
would  make  a  difference  from  nil  other  cases ;  for  in  the  Statute  De  Donis, 
which  created  entails,  it  is  said  to  be  a  proper  word  for  that  purpose,  and  is 
used  no  less  than  ten  times  in  that  statute,  for  this  the  authority  of  King  r. 
Meliing,  1  Vent.  214,  225,(e)  and  the  reason  there  given,  cannot  be  con- 
tested, which  is  also  an  authority  in  the  principal  case  ;  for  there  it  is  held, 
that  a  devise  to  one  for  life,  with  a  power  to  make  a  jointure,  is  much 
stronger  to  shew  the  intent  of  the  testator  than  the  words  without  impeach' 
ment  of  waste.  To  A.  for  life,  remainder  to  the  issue  of  her  body,  and, 
for  want  of  such  issue,  remainder  over,  was  held  an  estate  tail  in  the  Court 
of  Exchequer,  in  the  case  of  PFUHatns  v.  Tompsorit  about  three  or  four 
years  ago.  Ander.  88.  To  one  for  life,  remainder  to  the  children  of  his 
body  is  an  entail.  So  in  WyltTs  case,  6  Co.  16,  and  Stoeetapple  v.  Bindon^ 
2  Vern.  636. 

It  was  further  argued,  that  if  the  remainder  in  this  case  *to  the  j^_-. 
issue  be  construed  to  be  words  of  purchase,  they  must  be  attended  L  -* 
with  the  greatest  absurdity;  for  in  what  manner  can  the  issue  take  ?  All 
the  sons,  daughters,  and  grandchildren  are  issue  ;  and  if  they  take  as  pur- 
chasers, they  must  be  joint-tenants,  or  tenants  in  common,  and  that  for  life 
only,(/)  2  Vern.  546;  which  construction  can  never  be  agreeable  to  the 
testator's  intent ;  and  whatever  estate  was  given  in  the  first  part  of  the  will, 
yet  the  words,  and  for  want  of  such  issue^  then,  ^c,  will  give  the  plaintiff* 
an  estate  tail,  according  to  the  cases  of  Langley  v.  Baldwindind  Shaw  and 
Weighs  Abr.  £q.  Ca.  184,  186.     It  was  also  further  urged,  that,  from  the 

(a)  3  Ch.  Ca.  26-^7  ;  and  2  Swanst  454. 

(6)  &  C,  I  P.  Wms.  142 ;  1  Vea.  151. 

(e)  &  C.  I  P.  Wma.  87 ;  see  2  Vea.  657. 

{i)  Bagshaw  v.  Spencer,  2  Atk.  246.  570 ;  on  appeal.  Id.  577. 

(e)  S.C.,2Lev.5d.  61.  (/)  Cook  v. Cook. 
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face  of  the  whole  will,  and  by  comparing  this  clause  with  the  other,  it 
appears  that  the  testator  intended  the  plaintiflT,  the  Lady  Glenorchy,  should 
take  an  estate  tail,  and  that  tl^e  several  clauses  in  a  will  are  to  be  taken 
together,  and  make  but  one  conveyance  ;  and  that  it  was  a  proper  argu- 
ment to  profe  the  intention  of  the  party  from  the  different  penning  of  the 
several  clauses.  The  person  who  drew  the  will  knew  how  to  convey, 
either  by  words  of  limitation  or  purchase,  where  there  was  occasion  for  it ; 
for  where  he  limits  the  estate  to  Mrs.  Ireland,  it  is  in  strict  settlement  by 
proper  words  of  purchase;  and  so  where  he  limits  it  to  the  Lady  Glenor- 
chy, in  case  she  had  married  a  Papist.  But  further  to  shew  he  well 
understood  the  doctrine  of  conveyances,  when  he  limits  by  words  of  pur* 
chase  t#  sons  not  in  esse,  he  has  put  in  trustees  to  preserve  contingent 
remainders,  which  he  would  certainly  have  done  in  this  case  had  he  intended 
the  Lady  Glenorchy  an  estate  for  life  only. 

For  the  defendant  it  was  argued,  that  though  in  the  construction  of  wills 
in  this  Court,  uses  and  trusts  are  to  be  governed  by  the  same  rules  as  legal 
estates,  and  that  there  is  but  little  difference  between  uses  and  trusts  exe- 
cuted and  legal  estates ;  yet  trusts  executory  are  by  no  means  under  the 
same  consideration.  In  the  cases  of  Legait  v.  Seweli^  and  Baile  v.  CoU" 
mant  the  judges  were  divided  in  their  opinions,  and  since  that  time  there 
is  an  express  authority  for  the  defendant.  In  the  case  of  Papilion  v.  Voiee^ 

^^  <.  Hil.  5  Geo.  2 ;(/)  so  likewise  in  the  case  of  the  Attorney' General 
L  -^  V.  Young,  *in  the  Court  of  Exchequer;  and  the  case  of  Leonard 
y.  Earl  of  Suisex,  2  Vern.  526  ;  as  also  in  the  case  of  Bramslon  v.  Kinan* 
tonf  heard  at  the  Rolls  in  June,  1728,  where  an  estate  was  given  by  the 
testator  to  be  settled  upon  his  grandchild  for  her  life,  remainder  to  the  issue 
of  her  body  ;  and,  when  she  applied  to  have  an  estate  tail  conveyed  to  her« 
she  was  decreed  an  estate  for  life  only.  And  to  shew  that  this  court  is  not 
tied  up  to  the  rules  of  law  in  cases  of  executory  trusts,  the  case  of  the  JSarl 
of  Stamford  v.  Sir  John  Hobartf  concerning  Serjeant  Maynard*s  will,  was 
cited,  where  an  estate  was  given  to  trustees  to  convey  one  moiety  to  Sir 
John  ftobart,  for  ninety-nine  years,  in  case  he  should  so  long  live,  with 
several  remainders  over;  and  this  court  decreed  the  Master  should  settle 
the  conveyance  according  to  the  letter  of  the  will ;  but  upon  exceptions  to 
the  Master's  report,  Nov.  10,  1700,  it  was  ordered  that  proper  estates  should 
be  made  to  support  the  remainders,  that  the  testator's  intent  might  not  be 
frustrated  ;  and  this  resolution  was  affirmed  in  the  House  of  hoTd8,{g)  So, 
in  all  matters  executory,  this  court  endeavours  to  find  the  intent  of  the  par- 
ties, and  lets  it  prevail  against  the  rules  of  law.  In  marriage  settlements  it 
was  never  doubted  but  that  this  court  would  carry  any  words  into  strict 
settlement,  if  the  intent  of  the  parlies  was  such  ;  and  so  held  in  the  case  of 
fFegt  V.  Erisey^  in  the  Flouseof  Lords  \{h)  and  in  that  of  Trevor  v.  Trevor^ 
Ab.  Elq.  Ca.  387  ;(t)  and  the  same  rules  will  prevail  in  all  cases  executory, 
whether  wills  or  articles.  Besides,  the  present  case  is  very  much  like  that 
of  marriage  articles.  The  testator  had  all  along  the  marriage  of  his  grand- 
daughter in  view,  and  intended  this  will  as  no  more  than  heads  or  direc- 


(/)3P.^ 
(A)  1  Bra 


.  Wnii.  471.  {g)  3  Bro.  P.  C.  31,  Torol.  cd^  3(Hh  March,  1710. 

Bra  P.  C.  2^ri,  TomL  ed.,  overruling  the  decision  of  the  Barons  of  the  Ezeheqoer, 
reported  2  P.  Wins.  349. 
(i)  a C,  1  P.  Wms,  622;  5  Bro.P.C.  122,  Toml.ed. 
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tions  for  the  trastees  in  what  manner  he  would  have  it  settled ;  and  so  it 
remains  to  be  carried  into  execution  by  the  aid  of  thi^  court. 

Then  as  to  the  word  issuBt  it  is  sometimes  a  word  of  limitation,  sometimes 
of  purchase.  There  is  a  case  mentioned  in  Wylde's  case^  6  Co.  16,  where 
to  one  and  his  children  is  held  to  be  an  estate  tail ;  yet,  had  it  been  to  one 
for  life,  remainder  to  his  children,  there  can  be  no  doubt  but  that  it  had  beea 
a  bare  estate  for  life.  And  asf  to  the  objection,  *that  the  issue,  if  j-  «-  -i 
purchasers,  are  to  take  jointly  and  for  life  only,  why  shall  it  not  be  I-  -^ 
as  in  cases  where  the  limitation  is  to  the  first  and  every  other  son,  and 
wherever  heirs  of  the  body  are  held  to  be  words  of  purchase,  they  are  con- 
strued to  the  first  and  every  other  son. 

To  make  an  estate  tail  arise  by  implication  upon  the  words  and  for  want 
&f8ueh  iisue^  has  been  cited  the  case  of  Langley  v.  Baldwin,  Abr.  Eq. 
Ca.  185.  But  there  is  the  case  of  Bamjield  v.  Popham,  2  Vern.  427.  449, 
for  the  defendant,  so  the  case  of  Loddington  v.  Kime,  3  Lev.  431,  and  that 
of  Backhouse  v.  Weils,  Abr.  E^.  Ca.  184 ;  besides,  it  is  a  general  rule,  that 
^where  an  estate  is  to  be  raised  by  implication,  it  roust  be  a  necessary  and 
inevitable  implication,  and  such  as  that  the  words  can  have  no  other  con- 
struction whatsoever;  and  in  the  present  case,  there  is  the  word  issue 
mentioned  before  ;  so  that  these  last  words  must  relate  to  the  issue  before 
mentioned.  Whereas  in  the  case  of  Langley  v.  Baldwin,  the  limitation  [3 
to  six  sons  only  ;  then  come  the  words  and  for  want  of  issue,  which  words 
could  not  have  relation  to  any  thing  before  mentioned. 

The  Lord  Chancellor  had  taken  time  to  advise,  and  to  have  the  opinion 
of  the  judges  upon  this  case :  And  the  same  coming  now  again  to  be  argued 
upon  the  same  points  that  had  been  before  the  late  Lord  Chancellor, 

It  was  insisted  by  the  ptaintifif's  counsel,  that  the  Lady  Glenorchy's  marry- 
ing a  Protestant  of  the  Church  of  England  at  or  after  the  age  of  twenty-one, 
or,  if  under  that  age,  marrying  such  an  one  with  her  aunt's,  or  in  case  she 
was  dead,  with  the  other  trustees'  consent,  was  a  condition  precedent ; 
which,  when  performed,  would  give  her  Sn  estate  tail.  That  this  intent 
appeared  from  the  difilerent  penning  of  the  several  clauses  in  this  will ;  for 
it  provides,  in  case  she  should  not  marry  such  a  person  as  is  before  describ- 
ed, that  she  should  have  but  a  moiety  for  life,  and  trustees  are  appointed  to 
preserve  contingent  remainders ;  none  of  which  are  injoined  in  case  she 
should  marry  a  Protestant  of  the  Church  of  England ;  which  shows  a  dif- 
ference was  intended  in  case  of  performance  and  non-performance  of  the 
•condition.  Then  considering  it  as  a  legal  devise,  no  doubt  but  r-  «q  -i 
that  a  devise  to  one  and  the  issue  of  his  body  will  make  an  estate  L  ^ 
tail ;  and  so  it  was  held  in  the  case  of  King  v.  Melting,  1  Yent.  214.  225, 
notwithstanding  the  proviso  there,  empowering  the  devisee  to  make  a  join- 
ture ;  so  if  in  this  case  the  land  itself  had  been  devised  to  the  Lady  Glenor- 
chy,  it  would  have  made  an  entail* at  law;  and  there  is  no  difference 
between  an  entail  of  a  legal  estate  and  of  an  equitable  one.  fFyld*s  case^ 
6  Co.  16,  devise  to  a  man  and  his  children,  who  had  then  two  children 
alive,  the  devisee  took  but  for  life;  but  in  King  v.  Melting,  1  Vent.  214, 
225,  Lord  ^a/esaid,  that  had  there  been  no  children  living,  in  that  case  of 
Wyld,  it  would  have  been  an  estate  tail ;  though  children  be  not  so  strong  a 
word  at  issue  ;  which  in  many  statutes,  particularly  the  Statute  De  Doois, 
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takes  in  all  the  children.  In  SheUey^i  comb,  1  Go.  88  b*  it  is  said,  that  if 
there  be  a  gifi  to  one  for  life,  be  it  by  deed  or  will,  and  afterwards  comes  n 
gift  to  the  heirs  of  his  body,  it  is  an  entail ;  otherwise  indeed,  if  the  limita- 
tion be  to  the  heirs  male  of  such  heir  male,  as  in  ^rchtr*8  cast,  I  Co.  66, 
there  it  would  make  but  an  estate  for  life ;  because  the  limitation  there  is 
grafted  upon  the  word  ••  heirs."  So,  in  the  case  of  Backfwuse  v.  fTcZ/*,  in 
6.  R.  1712,  Abr.  £q.  Ca.  184,  the  devisee,  took  but  for  life,  the  limiutioa 
being  there  grafted  upon  the  word  •»  issue ;"  which  for  that  reason  was 
taken  to  be  only  a  description  of  the  person  in  that  case  ;  but  in  Casen^i 
case,  Owen,  29,  and  in  Langley  v.  Baldwin^  Abr.  Eq.  Ca.  185,  the  estate 
tail  was  raised  by  itv plication  ;  which  shews  that  an  estate  tail  may  pass 
not  only  by  express  words  but  by  implication  also.  In  ICing  v.  MeUingf 
the  Lord  Hale  said  upon  WyliPs  case,  >•  That  had  it  been  to  the  children  of 
the  body,  it  would  have  passed  an  entail ;  and  yet  none  of  those  cases  seem 
80  strong  as  the  present.  So,  in  the  case  of  Cook  v.  Cook,  2  Vern.  545,  it 
is  said,  (^That  a  devise  to  one  and  his  children,  if  there  be  no  cbiidrea  liv- 
ing, will  be  an  estate  tail." 

The  exception  of  waste  is  next  to  be  considered  ;  and  had  it  not  been  for 
that,  this  would  clearly  have  passed  an  entail ;  but  this  exception  varies 

^  -,  not  the  case,  for  here  the  estates  *must  disjoin  (according  to  Bowie$*s 
L-  -J  case,  11  Co.  79  b)  to  let  in  the  husband's  estate,  which  must  inter- 
Tene  between  her  estate  and  that  of  her  issue  ;  and  the  power  of  committing 
waste,  {voluntary  waste  in  houses  excepted,)  was  given  only  to  make  her 
dispunishable  of  waste  during  the  time  she  should  be  tenant  for  life  only; 
which  she  must  be  until  her  husband's  death,  by  reason  of  the  remainder 
to  him,  but  not  at  all  to  restrain  the  estate,  which  the  words  of  the  will  give 
her,  which  is  plainly  an  estate  tail.  The  adding  the  words  ^^  without  im- 
pcachment  ofwaste,^^  can  alter  nothing;  for  if  she  was  tenant  in  tail,  she 
had  already  in  her  that  power  which  these  words  would  give  her ;  and  the 
expressing  the  power  which  was  already  in  her  could  no  more  abridge  her 
estate  (according  to  the  maxim  of  Expressio  eorum  qum  tacite  itisunt  nil 
operatur^)  than  the  power  of  malrriog  the  jointure  did  in  ^n^and  Meliing^s 
case.  In  Langley  and  Baldwin^ s  case,  there  were  the  same  words  as  here ; 
and  in  that  of  Shaw  2iX\d  .Weigh,  or  Sparrow  v.  Shaw,(j)  Abr.Eq.Ca.  184« 
which  went  up  to  the  Houau  of  Lords,  the*  prohibition  went  not  only  to 
voluntary  but  to  all  manner  of  waste,  and  yet  there  it  was  decreed  to  be  an 
estate  tail ;  which  was  a  much  stronger  implication  to  make  the  sister  to  be 
but  tenant  for  life  than  any  in  the  present  case.  And  in  BaiU  and  Colt^ 
man*s  case,  2  Vern.  670,  an  estate  tail  was  decreed  byw  the  Lord  Hareourt^ 
notwithstanding  the  power  of  leasing  given  to  Christopher  Baiie.  Nor  caa 
the  other  words,  voluntary  waste  in  houses  excepted,  carry  the  implication 
further  than  the  former;  since  this  court  will  often  restrain  a  tenant  for  lif« 
without  impeachment  of  waste,  from  committing  waste,  notwithstanding  his 
power,  as  was  declared  by  the  Earl  of  Nottingham  in  fVilliams  and  Den/* 9 
case,  2  Ch.  Ca.  32,  who  there  said,  that  he  would  stop  the  pulling  down  of 
houses  or  defacing  a  seal  by  a  tenant  in  tail  after  possibility  of  issue  extinctf 
or  by  tenant  for  life,  though  dispunishable  of  waste  by  express  grant  or  by 
trust ;  and  the  like  has  been  since  done  in  the  case  of  Vane  v.  Lord  Bar" 

(j)  3  firo.  P.  C.  120,  TomL  ed. 


Digitized  by 


Google 


LOKB    OLENaEOSY    ▼•    B08TILLB.  M 

nard,  2  Yero.  7Sd.  By  comparing  this  with  the  other  claases  of  this  will, 
it  appears  plainly  that  the  testator  did  not  intend  the  Lady  Glenorchy  a  less 
estate  than  to  the  other  devisees ;  hat  that  *his  design  was  to  prefer  ^  «|/)  -i 
her  and  her  issue  to  that  of  Mrs.  Frances  Ireland,  though  Frances  L  -^ 
was  dead  at  the  time  of  the  will ;  and  that  her  son,  who  could  expect  no 
more  favour  than  his  mother  could,  had  she  been  living,  should  not  have  an 
iramediate  estate  tail,  and  so  a  greater  estate  than  she  who  was  intended  to 
be  roost  preferred.  It  is  plain  the  teeftator  well  knew  the  difi^rence  between 
giving  an  estate  for  life. and  an  estate  tail,  by  the  different  wording  of  the 
elaases  of  this  will.  In  that,  whereby  be  devises  the  remainder  to  Mr* 
Bosville,  these  words  are  purposely  omitted ;  and  in  others  he  gives  the 
Lady  Glenorchy  several  estates,  according  to  her  marrying  such  or  such 
persons,  Protestants  or  Papists ;  and,  consequently,  he  must  be  thought  to  - 
have  intended  her  a  greater  estate  upon  her  performing  than  upon  her  nol 
performing  the  condition.  If,  therefore,  these  words  wouJd  create  an  estate 
tail  at  law,  the  construction  will  be  the  same  here,  since  a  Court  of  equity 
ought  not  to  go  further  than  the  Courts  of  law ;  as  was  held  by  Lord  Cowper 
in  the  case  of  Legait  v.  SeweH,  2  Vern.  551,  Abr.  £q.  Ca.  304,  and  was 
also  held  by  Lord  Harcourt  in  the  case  of  BaiU  v.  Colemcui^  2  Vern.  670, 
where  he  takes  a  difference  between  cases  arising  upon  wills  and  cases  aris- 
ing upon  marriage  articles,  where  the  persons  being  all  purchasers,  the 
agreement  is  to  be  carried  into  stncter  execution  than  in  the  case  of  a  will, 
where,  the  parties  being  hot  volunteers,  the  words  must  be  taken  as  you 
find  them.  The  same  is  held  toiidem  verbis  in  the  case  of  Su^eetapple  v. 
Bindon^  2  Yern.  586,  where  it  is  said,  «<  That  in  a  devise,  all  being  volun- 
teers, the  devisee's  estate  is  not  to  be  restrained,  nor  is  there  any  argument 
to  be  drawn  from  this  being  an  executory  trust,  since  the  case  Baile  v.  Co/e- 
man  was  such,  and  looked  upon  as  such  by  the  Lords  Cowper  and  HoT'^ 
tourt;  and  the  case  of  Leonard  v.  Ettrl  rf  Subhx,  2  Yern.  526,  is  widely 
different  from  ours,  for  there  was  an  express  injunction  that  it  should  be 
settled  in  such  manner  as  that  the  sons  should  never  have  it  in  their  power 
to  bar  the  issue. 

It  was  argued  for  the  defendant  by  Mr.  w9//omfy- Genera/,  Mr.  Vernet/i 
and  Mr.  Fazakerky^  that  the  Lady  Glenorchy  *conld  take  but  an  r-  «^ .  -i 
estate  for  life  ;  and  they  took  a  difference  between  the  present  case,  L  J 
being  of  an  executory  trust,  and  those  of  Cosen^s,  and  of  Cook  v.  Cookf 
which  were  legal  estates  and  executed.  The  resolution  in  Sonday^$  eas€f 
9  Co.  127  b,  (which  was  likewise  of  a  legal  estate)  was  chieffy  founded 
upon  the  proviso,  restraining  the  son  or  his  issue  from  aliening,  which  made 
the  argument  that  he  was  intended  by  the  testator  to  be  tenant  in  tail,  since, 
if  be  had  been  bat  tenant  for  life,  the  restraint  had  been  vain  and  needless. 
In  the  case  of  Langlty  v.  Baldwin,  an  estate  tail  was  raised  by  implication 
upon  the  words,  «Mf  he  die  without  issue  male  ;  because  the  devise  extend- 
ing no  farther  than  the  sixth  son,  no  son  born  after  could  have  been  taken  ; 
but  the  heir-at-law  mu«t  have  been  preferred  ;  whereas  his  intent  was 
to  provide  equally  for  all  his  sons,  and,  therefore,  the  raising  an  estate 
tail  by  implication  (besides  that  it  was  in  the  case  of  a  legal  estate)  was 
carrying  the  testator's  intent  into  execution.  The  case  of  JKing  v.  Mdling 
has,  indeed,  gone  very  far,  but  has  always  been  looked  upon  as  the  ne  plus 
ultra,  beyond  which  no  Court  would  ever  go.     This  appears  from  the 
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resolution  in  the  case  of  Backhotue  7.  PFeBSf  where  the  parties*  intent 
prevailed  against  the  doctrine  now  insisted  on.  But  it  is  said,  the  word 
Usue  is  always  a  word  of  limitation.  In  that  of  Stoeeiapple  v.  Bindon^  the 
words  did  of  themselves  carry  an  estate  tail,  and  there  was  no  intent  appear- 
ing to  the  contrary.  And  in  Legatt  v.  Seweil,  one  judge  was  of  opinion  it 
was  but  an  estate  for  life,  and  that  cose  was  afterwards  agreed. 

The  difierence  which  was  insisted  on  in  the  former  argument,  and  is  still 
strongly  relied  on  for  the  defendant,  between  legal  estates  and  trusts  execu- 
tory, is  evident,  and  appears  plainly  from  the  case  of  Leonard  v.  Earl  of 
SusseXf  where  the  words  were  much  stronger  to  create  an  estate  tail  than 
they  are  here ;  but  yet,  in  that  case,  the  Court  declared,  that,  it  being  a 
trust  executory,  the  provision  should  be  looked  upon  as  strong  for  the 
•  benefit  of  the  issue,  as  if  it  had  been  in  marriage  articles ;  and  that  the  tes- 
tator's intent  (appearing  by  the  subsequent  words,  that  none  ehould  have 

^.^^  power  to  dock  the  entail)  should  be  observed,  •therefore  decreed 
.  L  -'but  an  estate  for  life.  This  difiereoce  appears  likewise  from  the 
cases  of  White  v.  TTiomborought  2  Vern.  702,  and  Trevor  v.  TVcwor,  Eq, 
Oa.  Ab.  387,  and  from  that  of  Papillon  v.  Fotce,  Hil.  5  Geo.  2,  which  is 
not  distinguishable  from  our  case,  except  that  there  were  trustees  appointed 
in  that  case  to  preserve  contingent  remainders,  which  are  not  in  this.  But 
notwithstanding  that  provision,  the  late  Lord  Chancellor(a)  declared,  in  that 
case,  that  the  limitation,  had  it  been  by  act  executed,  would  have  created  aa 
estate  tail ;  but  that  the  trust  being  executory,  and  to  be  carried  into  execu- 
tion by  the  assistance  of  this  Court,  he  would  keep  the  parties  to  the 
observance  of  the  testator's  intent,  which  plainly  governs  the  present  case ; 
and  by  all  those  it  appears  that  the  testator's  intent  is  as  much  to  be 
observed  in  case  of  executory  trusts  as  of  marriage  articles.  If,  therefore* 
the  testator's  intent  is  to  be  observed,  and  that  no  words  which  may  have 
any  operation  are  to  be  rejected,  it  plainly  appears  from  this  and  the  other 
clauses  of  this  will,  that  Sir  Thofpas  Pershall  intended  this  lady  only  an 
estate  for  life.  It  is  true,  indeed,  that  the  word  ieeue  in  a  will  is  generally 
a  word  of  limitation,  and  creates  an  estate  tail ;  but  that  is  only  where  no 
intent  appears  to  control  it.  And  in  every  clause  of  this  will,  where  he 
intends  only  an  estate  for  life,  he  mentions  the  words  for  life;  and  where 
he  intends  an  estate  tail,  there  is  not  a  word  mentioned  of  impeachment  of 
waste,  which  shews  he  knew  what  he  was  doing  when  he  inserted  this 
exception,  and  was  not  ignorant  of  the  operation  these  words  would  have  on 
the  several  estates.  And  these  words  were,  in  the  case  of  Loddington  v. 
JSime,  3  Lev.  431,  taken  to  be  a  strong  implication  of  the  testator's  mean- 
ing to  give  but  an  estate  for  life,  notwithstanding  the  other  words,  which 
seemed  to  carry  an  entail.  Nor  is  there  any  colour  for  what  has  been 
insisted  on  for  the  plaintiff*,  that  the  power  of  committing  waste,  with  the 
restraint  of  voluntary  waste  in  houses,  was  designed  only  to  attend  on  her 
estate  for  life,  till,  by  her  husband's  death,  she  should  come  to  be  tenant  in 
tail,  since  no  more  could  be  meant  by  it  than  to  restrain  her  from  defacing 
P4,.o-«  or  pulling  down  houses  while  she  was  in  her  husband's  ^power, 
t-  -^  the  testator  not  knowing  who  her  husband  might  be.  This  power 
of  committing  waste  has  been  compared  to  the  power  of  leasing  in  the  case 

(a)  King. 
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o(BaUe  v.  Coleman^  though  they  are  widely  difierent ;  nor  can  it  be  com- 
pared to  that  of  making  a  jointure  in  JSing  and  Meiiipg'i  ease;  for,  eincQ 
tenant  in  tail  cannot  make  a  jointure  without  a  recovery,  the  power  was  as 
proper  to  be  annexed  to  an  estate  tail  as  to  an  estate  for  life,  which  was  one 
of  the  reasons  of  Lord  Hak*9  opinion  in  that  case.  In  our  case,  to  serTO 
the  intent  of  restraint  of  waste  in  houses,  she  must  be  decreed  but  an  estate 
for  life ;  if  it  be  an  estate  tail,  she  will  be  enabled  to  commit  waste  in  houses 
as  well  as  in  all  the  other  parts  of  the  estate,  notwithstanding  any  restraint 
to  the  contrary.  Nor  will  the  answer  that  has  been  given  to  this,  that  she 
might  be  restrained  in  this  Court,  avail ;  since  no  instance  can  be  shewn 
where  a  tenant  in  tail  has  been  restrained  from  committing  waste  by  injunc- 
tion of  this  Court. 

[Lord  Chaneeiior, — ^That  was  refused  in  Mr.  SavilleU  eoae,  of  York- 
shire, who,  being  an  infant,  and  tenant  in  tail  in  possession,  in  a  very  bad 
state  of  health,  and  not  likely  to  live  to  full  age,  cut  down  by  his  guardian 
a  great  quantity  of  timber  just  before  his  death,  to  a  very  great  value ;  the 
lemainder-man  applied  here  for  an  injunction  to  restrain  him,  but  could  not 
prevail.     See  Mos.  224.] 

The  other  objection,  that  Sir  Thomas  Pershall  could  never  intend  the 
Lady  Glenorchy  a  less  estate  than  the  children  of  his  other  grand-daughter, 
Frances  Ireland,  turns  rather  against  the  plaintiflf;  for  the  testator's  intent 
was  to  provide  for  the  Lady  Glenorchy 's  children  preferably  to  those  of 
Frances  Ireland,  and  therefore  he  makes  the  lady  herself  but  tenant  for 
life,  and  her  children  tenants  in  tail.  Nor  is  anything  more  common  than 
to  limit  an  estate  for  life  only  to  the  first  taker,  by  which  the  intent  of  pro- 
riding  for  children  is  better  answered  than  if  the  first  taker  was  made  tenant 
in  tail.  Nor  will  there  in  this  case  follow  the  inconvenience  that  has  been 
mentioned,  by  making  the  issue  to  be  purchasere,  viz.  that  the  issue  must 
take  jointly,  and  take  estates  for  life  only;  for  if  Issue  be  nomen  collectivum, 
*as  has  been  insisted  for  the  plainli^s,  why  may  it  not  be  so  as  ,.  . -. 
well  where  they  take  by  purchase,  as  where  they  take  by  lim-  L  -* 
itation?  especially  where  the  testator's  intent,  that  they  should  take  success 
sively,  and  by  seniority  of  birth,  is  as  well  served  by  their  taking  one  way 
as  the  other.  And  if  the  word  issue  be  tantamount  to  the  word  heirs^  as 
it  has  been  agreed  to  be,  they  have  answered  themselves.  In  the  case  of 
BurehettY.  Durdant,  2  Vent.  811,  and  in  2  Lev.  232,  by  the  name  of 
James  v.  Richardson^  the  words,  h^irs  cf  the  body,  were  held  to  be  worda 
of  purchase,  by  reason  of  the  words  now  livings  which  came  just  after, 
and  yet  were  at  the  same  time  determined  to  carry  an  estate  tail,  the  word 
heirs  being  nomen  collectivum ;  and  if  so,  in  case  of  a  legal  estate  eze- 
coted,  much  more  ought  this  construction  to  hold  here;  this  will  being 
meant  by  the  testator  only  as  heads  of  a  settlement  to  be  made,  and  so  may 
well  be  thought  not  to  have  been  so  accurate  in  the  wording  as  if  the  con- 
veyance were  then  to  have  been  drawn  up  with  advice  of  counsel,  and  all 
other  assistances  to  make  it  formal. 

LoR]>  Chancbllor  TALBOT.-^everal  observations  have  been  made  on 
the  difierent  penning  of  the  several  clauses  of  this  will,  from  which  I  think 
no  inference  can  be  drawn;  the  testator  having  expressed  himself  variously 
ia  many,  if  not  in  all.  of  them.    It  is  plain,  that  by  the  first  part  of  this 


Digitized  by 


Google 


M  WHITI*8    K^VITT    0A4B8. 

will  he  intended  her  bat  an  estate  for  life  till  marriage ;  then  comes  the 
clause  upon  which  ^he  question  depends.  But  before  I  give  any  opinion 
of  that,  I  must  observe,  that  the  trustee  has  not  done  right ;  for  nothing 
was  to  vest  till  after  her  marrying  a  Protestant.  The  trustee  therefore  by 
conveying,  and  enabling  her  to  suffer  a  recovery  before  marriage,  which 
has  been  done  accordingly,  has  done  wrong. 

But  the  great  question  is,  what  estate  she  shall  take  ?  And  first,  consi* 
dering  it  as  a  legal  devise  executed,  it  is  plain  that  the  first  limitation,  with 
the  power  and  restriction,  carries  an  estate  for  life  only ;  so  likewise  of  the 
remainder  to  the  husband :  But  then  come  the  words  remainder  to  the  issue 
r*M  1  ^  Aer  body,  upon  which  the  question  *arises.  The  word  issue 
L  -^  does,  ex  vi  termini,  comprehend  all  the  issue;  but  sometimes  a  tes- 
tator may  not  intend  it  in  so  large  a  sense,  as  where  there  are  children  alive, 
&c.  That  it  may  be  a  word  of  purchase  is  clear,  from  the  case  of  Bacl> 
house  V.  Wells,  and  of  limitation,  by  that  of  King  v.  MeUing;  but  that  it 
may  be  both  in  the  same  will  has  not  nor  can  be  proved.  The  word  hdrs 
is  naturally  a  word  of  limitation ;  and  when  some  other  words  expressing 
the  testator's  intent  are  added,  it  may  be  looked  on  as  a  word  both  of  limita- 
tion and  purchase  in  the  same  will ;  but  should  the  word  issue  be  looked 
upon  as  both  in  the  same  will,  what  a  confusion  would  it  breed ;  for  the 
moment  any  issue  was  born,  or  any  issue  of  that  issue,  they  would  all  take. 
The  question  then  will  be,  whether  8ir  Thomas  Pershall  intended  the  Lady 
Glenorchy's  issue  to  take  by  descent  or  by  purchase  ?  If  by  purchase, 
they  can  take  but  for  life,  and  so  every  issue  of  that  issue  will  take  for  life ; 
which  will  make  a  succession  ad  infinitum,  a  perpetuity  of  estates  for  life. 
This  inconvenience  was  the  reason  of  Lord  Holers  opinion  in  £ing  and 
Meltings  case,  that  the  limitation  there  created  an  estate  tail.  It  may  be, 
the  testator's  intent  is  by  this  construction  rendered  a  little  precarious ;  but 
that  is  from  the  power  of  the  law  over  men^s  estates,  and  to  prevent  confu- 
sion. Restraint  from  waste  has  been  annexed  to  estates  for  life,  which  have 
been  afterwards  construed  to  be  estates  tail.  I  do  not  say  that  where  an 
express  estate  tail  is  devised,  that  the  annexing  a  power  inconsistent  with 
it,  will  defeat  the  estate :  No,  the  power  shall  be  void.  But  there  the 
power  is  annexed  to  the  estate  for  life,  which  she  U)ok  first ;  and  therefore 
I  am  rather  inclined  to  think  it  stronger  than  King  and  MdUng'^s  case^ 
where  there  was  no  mediate  estate,  as  there  is  here  to  the  husband ;  there, 
there  was  an  immediate  devise,  here  a, mediate  one;  so  the  applying  this 
power  to  the  estate  for  life,  carries  no  incongruity  with  ft.  As  the  case  of 
King  V.  Melling  has  ^ever  been  shaken,  and  that  of  Shaw  v.  Weigh,  or 
Sparrow  v.  Shaw,  which  went  up  to  the  House  of  Liords,  was  strorkger,  I 
-  j^_  ^  do  not  think  that  Courts  of  equity  ought  to  go  otherwise  than  *the 
I-  -^  Courts  of  law;  and  therefore  am  inclinable  to  think  it  an  estate  tail 
as  it  would  be  at  law. 

But  there  is  another  question,  viz.  How  far  in  cases  of  trusts  executory, 
as  this  is,  the  testator's  intent  is  to  prevail  over  the  strength  and  legal  sig- 
nification of  the  words?  I  repeat  it,  I  think,  in  cases  of  trusts  executed 
0r  immediate  devisei,  the  construction  of  the  Courts  of  law  and  equity 
ought  to  be  the  same ;  for,  there  the  testator  does  not  suppose  any  other 
conveyance  will  be  made  ;  But  in  executory  trusts  he  leaves  somewhat  to 
be  done;  the  trusts  to  be  executed  in  a  more  careful  and  more  accurate 
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ffumner.  The  case  of  Leonard  v.  TTie  Earl  of  Sussex^  had  it  been  by 
act  executed,  would  have  been  an  estate  tail,  and  the  restraint  had  been 
void ;  but  bdng  an  executory  trusty  the  Court  decreed  according  to  the 
intent  as  it  wa$  found  expressed  in  the  wiii,  which  must  now  govern  our 
construction.  And  though  all  parties  claiming  under  this  will  are  voIuq* 
leers,  yet  are  they  entitled  to  the  aid  of  this  Court  to  direct  their  trustees. 
I  have  already  said  what  I  should  incline  to,  if  this  was  an  immediate 
devise  ;  but  as  it  is  executory,  and  that  such  construction  may  be  made  as 
that  the  issue  may  take  without  any  of  the  inconveniences  which  were  the 
foQndatioD  of  the  resolution  in  King  and  MeUing'^s  case^  and  that  as  the 
testator's  intent  is  plain  that  the  issue  should  take,  the  conveyance,  by  being 
in  the  comnton  form,  viz.  to  the  Lady  Qlenorchy  for  life,  remainder  to  her 
husband  the  Lord  Glenorchy  for  life,  remainder  to  their  first  and  every 
other  son,  with  a  remainder  to  the  daughters,  will  best  serve  the  testator's 
intent.  In  the  case  of  Earl  of  Stamford  and  Sir  John  Hohart^  Dec.  19, 
1709,  it  appeared,  that,  for  want  of  trustees  to  preserve  the  contingent 
remainders,  all  the  uses  intended  in  the  will  and  in  the  act  of  Parliament 
to  take  effect,  might  have  been  avoided ;  and  therefore  the  Lord  Cowper 
did,  notwithstanding  the  words  of  the  act,  upon  great  deliberation,  insert 
trustees.  In  the  case  of  Legatt  v.  SeweU^  the  words,  if  in  a  settlement, 
would  have  made  an  estate  tail ;  and  in  that  of  Baile  v.  Coleman^  the  exe- 
cution was  to  be  of  the  same  estate  as  he  had  in  the  trust,  which  io 
•construction  of  law  was  an  estate  tail.  Nor  is  the  rule  generally  -  ^-  -. 
true,  that  in  articles  and  executory  trusts  different  CQnstructions  are  I-  -* 
to  be  admitted ;  the  late  case  of  PapiUon  v.  Voice  is  directly  against  this; 
and  it  seems  to  me  a  very  strong  authority  for  executing  the  intent  in  the 
one  case  as  well  as  the  other. 

And  so  decreed  the  Lady  Qlenorchy  but  an  estate  for  life,  with  remaifi- 
der,  &c. 


LEGG  V.  GOLDWIRE. 

[Nov.  10/A.  1736.] 

N.B.  By  Lord  Chancbllor  Talbot. — Where  articles  are  entered  into 
before  marriage,  and  a  settlement  is  made  after  marriage  different  from 
thoee  articles,  (as  if  by  articles  the  estate  was  to  be  in  strict  settlement,  and 
by  the  settlement  the  husband  is  made  tenant  in  tail,  whereby  he  bath  it  in 
his  power  to  bar  the  issue,)  this  Court  will  set  up  the  articles  against  the 
settlement ;  but  where  both  articles  and  settlement  are  previous  to  the  mar- 
riage, at  a  time  when  all  parlies  are  at  liberty,  the  settlement  differing  from 
the  articles  will  be  taken  as  a  new  agreement  between  them,  and  shall  con- 
trol the  articles.  And  although,  in  the  case  of  West  v.  Errissey,{a)  IV^ch. 
1726,  in  the  Court  of  Exchequer,  and  afterwards  io  the  House  of  LordSf 
in  1727,  the  articles  were  made  to  control  the  settlement  made  before  mar- 
riage, yet  that  resolution  no  way  contradicts  the  general  rule ;  for  in  that 

(a)3P.Wiiif.349;8  firaP.C.S27. 
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case  the  settlement  was  expressly  mentioned  to  be  made  in  pursuance  and 
performance  of  ike  said  marriage  articles,  whereby  the  intent  appeared  to 
be  still  the  same  as  it  was  at  the  making  of  the  articles. 


<«  Lord  Glenorehy  v.  Bosville^  in 
Lord  TalboVs  lime,"  observes  Lord 
Hardwicke^ «» has  established  the  dis- 
tinction between  irasts  executed  and 
executory:"  Bagshaw  v.  Spencer, 
2  Atk.  682.  His  Lordship,  howeTer, 
in  the  same  case,  almost  denied  that 
any  such  distinction  existed,  although 
be  afterwards  fully  admitted  it;  (see 
^^.^^Exel  Y.  JVallace^  2  *Ves. 
L  *^J  323;  Bastard  v.  Proby,  2 
Cox,  8);  and  it  has  since  been  re- 
cognised by  a  long  series  of  deci- 
sions. See  Austen  7.  Taylor,  1 
Eden,  367,  368 ;  Countess  of  Lin- 
coin  7.  Duke  of  Newcastle^  12  Ves. 
227 ;  Jervoiie  v.  Dukejof  Norihum' 
berland,  1  J.  &  W.  670;  Black- 
burn V.  Stables,  2  Y.  &  B.  369; 
Lord  Deerhurst  y.  Duke  of  St.  M- 
bans,  5  Madd.  233;  S.  C,  nom. 
Tollemache  v.  Coventry,  2  C.  &  F. 
611 ;  Douglas  v,  Congreve,  1  Bear. 
59;  S.  C,  4  Bing.  N.  C.  1,  6  Bing. 
N.  C.  318;  Boswell  v.  Dillon,  1 
Dru.  297.  See  also  Barl  of  Stam- 
ford V.  Sir  John  Hobart,  3  Bro.  P. 
C.  33,Toml.  ed.;  Fapillon  v.  Voice, 
2  P.  Wms.  471. 

It  is  proposed  in  this  note  to  con- 
sider the  distinction  between  trusts 
executed  and  executory,  and  the  con- 
sequences which  result  from  it  with 
reference  to  the  limitation  of  estates. 

A  trust  is  said  to  be  executed  when 
no  act  is  necessary  to  be  done  to  give 
effect  to  it,  the  limitation  being  origi- 
nall](  complete,  as  where  an  estate  is 
conveyed  or  devised  unto  and  to  the 
use  of  A.  and  his  heirs  in  trust  for  B. 
and  the  heirs  of  his  body. 

A  trust  is  said  to  be  executory 
where  some  further  act  is  necessary 


to  be  done  by  the  author  of  the  trust 
or  the  trustees,  to  give  efiect  to  it,  as 
in  the  case  of  marriage  articles,  and 
as  in  the  case  of  a  will  where  pro* 
perty  is  vested  in  trustees  in  trust  to 
settle  or  convey  ;  in  both  which  cases 
a  further  act,  viz.  a  settlement  or  con- 
veyance, is  contemplated. 

It  is  now  clearly  established,  as 
laid  down  by  Lord  Talbot  in  Lord 
Glenorehy  v.  BosviUe,  that  a  Court 
of  equity,  in  cases  of  executed  trusta, 
will  construe  the  limitations  in  the 
same  manner  as  similar  legal  limita- 
tions. If,  for  instance,  an  estate  i« 
vested  in  trustees  and  their  heirs  in 
trust  for  A.  for  life,  without  impeach- 
ment of  waste,  with  remainder  to 
trustees  to  preserve  contingent  re- 
mainders, with  remainder  in  trust  for 
the  heirs  of  A.'s  body,  the  trust  being 
an  executed  trust.  A.,  according  to 
the  rule  in  Shelley*s  case,  which  is  a 
rule  of  law,  will  be  held  to  take  an 
estate  tail;  see  Wright  v.  Pearson^ 
I  Eden,  119;  Austen  y..  Taylor,  I 
Eden,  361 ;  Jones  v.  Morgan,  1  Bro. 
C.  C.  206;  Jervoise  v.  Duke  of 
Northumberland,  1  J.  &  W.  669; 
clearly  overruling  the  opinion  ex- 
pressed by  Lord  Harduncke,  in  Bag^ 
show  V.  Spencer,  2  Atk.  577,  when 
he  erroneously  reversed  the  decision 
of  Sir  Joseph  JekyU,  M.  R.  See  also 
Boswell  V.  Dillon,  1  Dru.  291. 

In  cases,  however,  of  executory 
trusts,  where,  according  to  LoM 
TalboVs  observation  in  Lord  Gler^ 
orchy  v.  BosviUe,  something  is  left 
to  be  done,  viz.  the  trusts  are  left  to  be 
executed  in  a  more  careful  and  more 
accurate  manner,  a  Court  of  equity- 
is  not,  as  in  cases  of  executed  trustSf 
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boQDd  to  constnie  technical  expres- 
sioDS  with  legal  strictness,  bat  will 
mould  the  trusts  according  to  the 
intent  of  the  creator  of  the  trusts. 
_,.-.-.  'It  is  observed  by  Lord 
L  *"J  Taibot'iaLordGlenorchyr. 
BoMviUe^  that  the  rule  is  not  gener- 
ally true,  that  in  articles  and  execu- 
tory trusts  (meaning  executory  trusts 
in  wills)  difierent  constructions  are  to 
be  admitted*  This  is  correct  with 
the  qualiOcation  or  distinction,  that, 
in  executory  trusts  under  marriage 
articles,  the  intention  of  the  parties 
may  fairly  be  presumed  &  priori  from 
the  nature  of  the  transaction;  in 
executory  trusts  in  wills,  it  must  be 
gathered  from  the  words  of  the  will 
alone.  Lord  Eldon  seems  to  have 
denied  this  distinction  in  Countess  of 
Lincoln  v.  Duke  of  Newca$tle^  12 
Yes.  227. 230,  but  see  his  explana- 
tion in  the  case  of  Jervoise  v.  Duke 
of  Northumberland,  IJ.  &  W.  574. 
The  distinction  has  been  well  put  by 
Sir  mtliam  Chant,  M.  R.,  in  Black- 
bum  V.  Stablee,  2  V.  &  B.  369. 
<«I  know,"  observes  his  Honour,  <«of 
DO  difl^rence  between  an  executory 
trust  in  marriage  articles  and  in  a 
will,  except  that  the  object  and  pur- 
pose of  the  former  furbish  an  indica- 
tion of  intention,  which  must  be 
wanting  in  the  latter.  When  the* 
object  is  to  make  a  provision,  by  the 
tettlenu^nt  of  an  estate,  for  the  issue 
of  a  marriage,  it  is  not  to  be  presumed 
that  the  parties  meant  to  put  it  in  the 
power  of  the  father  to  defeat  that 
purpose,  and  appropriate  the  estate 
to  himself.  If,  therefore,  the  agree- 
ment 18  to  limit  an  estate  for  life, 
with  remainder  to  the  heirs  of  the 
body,  the  Court  decrees  a  strict  settle- 
ment, in  conformity  to  the  presumable 
iDienttoo ;  but  if  a  will  directs  a  limi- 
tation for  life,  with  remainder  to  the 
heirs  of  the  body,  the  Court  has  no 
aach  ground  for  decreeing  a  strict 
sattlameot*  A  testator  gi  ves  arbitrarily 


what  estate  he  thinks  fit ;  there  is  no 
presumption  that  he  means  one  quan- 
tity of  interest  rather  than  another,— 
an  estate  for  life  rather  than  in  tail 
or  in  fee.  The  subject  being  mere 
bounty,  the  intended  extent  of  that 
bounty  can  be  known  only  from  the 
words  in  which  it  is  given  ;  but,  if  it 
is  clearly,  to  be  ascertained  from  any 
thing  ia  the  will  that  the  testator 
did  not  mean  to  use  the  expressions 
which  he  has  employed,  in  their 
strict,  proper,  technical  sense,  the 
Court,  in  decreeing  such  settlement 
as  he  has  directed,  will  depart  from 
his  words  in  order  to  execute  his 
intention."  In  Lord  Deerhunt  r. 
Duke  of  St.  Albans,  5  Madd.  260, 
Sir  /.  Leach,  V.  C,  observes,  as  to  the 
distinction  between  marriage  articles 
and  a  will,  «« you  are  guided  to  the 
meaning  of  articleiT  by  the  plain  ob- 
ject of  consideration  in  them,  the 
issue  of  the  marriage ;  but  you  know 
nothing  of  the  motive  and  object  of  a 
will,  but  what  you  collect  from  the 
language  of  it."  See  also  Maguire  v. 
Seulhf,  2  Hog.  113;  Stratford  r. 
Powell,  1  Ball  &  B.  25. 

In  consequence  of  the  distinction 
adverted  to,  it  will  be  most  conve- 
nient to  consider  executory  trusts 
under  marriage  articles,  and  execu- 
tory trusts  under  wills,  separately. 

♦1.  Jii  to  Executory  p»om 
Trusts  under  Marriage  Jlr-  L  J 
tides.'] — If,  in  articles  before  mar- 
riage, for  making  a  settlement  of  the 
real  estate  of  either  the  intended  hus- 
band or  wife,  there  are  such  limita- 
tions inserted  to  the  heirs  of  their 
bodies,  as  would,  if  construed  with 
legal  strictness,  according  to  the  role 
in  Shelley* s  case,  give  Hther  of  them 
an  estate  tail,  and  enable  either  of  them 
to  defeat  the  provision  for  their  issue. 
Courts  of  equity,  considering  the  ob- 
ject of  the  articles,  viz.  to  make  a  pro- 
vision for  the  issue  of  the  marriage, 
will,  in   conformity  with   the  pre- 
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stimed  intention  of  the  parties,  decree 
a  settlement  to  be  made  upon  the 
husband  or  wife  for  life  only,  with 
remainder  to  the  issue  of  the  mar- 
riajre  in  tail.  Thus,  in  7\evor  v. 
Trevor,  (1  Eq.  Ca.  Abr.  387;  S.C., 
1  P.  Wms.  622),  A.,  in  consideration 
of  an  intended  mKrriage,  covenanted 
with  trustees  to  settle  an  estate  to  the 
use  of  himself  for  life,  wiibcrut  im- 
peachment of  waste,  remainder  to  his 
intended  wife  for  life,  remainder  to 
the  use  of  the  heirs  males  of  him  on 
her  body  to  be  begotten,  and  the 
heirs  males  of  such  heirs  males 
issuing,  remainder  to  the  right  heirs 
of  the  said  A.  for  ever.  Lord  MaC' 
clesfield  said,  that  upon  articles  the 
case  was  stronger  than  on  a  will ; 
that  articles  were  only  minutes  or 
heads  of  the  agreement  of  the  parties, 
and  ought  to  be  so  modelled,  when 
they  came  to  be  carried  into  execu- 
tion, as  to  make  them  effectual ;  that 
the  intention  was  to  give  A.  only  an 
estate  for  life ;  that,  if  it  had  been 
otherwise,  the  settlement  would  have 
been  vain  and  inefiectual,  and  it 
would  have  been  in  A.'s  power,  as 
soon  as  the  articles  were  made,  to 
have  destroyed  them.  And  his  Lord- 
ship therefore  held,  that  A.  was  enti- 
tled to  an  estate  for  life  only,  and 
that  his  eldest  son  took  by  purchase 
as  tenant  in  tail.  This  decision  was 
affirmed  on  appeal  in  the  House  of 
Lords :  5  Bro.  P.  C,  Toml.  ed.,  122. 
In  Streatfitld  v.  Streatfidd,  Ca.  t. 
Talb.  176,  (selected  as  a  leading  case 
on  another  point),  T.  S.,  by  articles, 
agreed  to  settle  lands  to  the  use  of 
himself  and  M.  his  intended  wife, 
for  their  lives  and  the  life  of  the  sur- 
yivor;  and  after  the  survivor's  de- 
cease, to  the  use  of  the  heirs  of  the 
body  of  him  the  said  T.  S.,  on  his 
wife  begotten,  with  other  remainders 
over.  After  marriage,  by  a  deed  re- 
citing the  articles,  he  settled  the  lands 
to  the  uae  of  himself  and  his  wife  for 


their  lives  and  the  life  of  the  longest 
liver  of  them,  without  impenchment 
of  waste,  during  the  life  of  T.  S. ; 
and  after  their  decease,  to  the  use  of 
the  heirs  of  the  body  of  the  said 
T.  8.  on  the  said  M.  to  be  begotten  ; 
and  for  want  of  such  issue,  to  the 
right  heirs  of  T.  S.  Lord  Talbot  held, 
that  the  settlement  was  not  a  proper 
execution  of  the  articles,  and  said 
that  it  could  not  be  doubted,  but  thalt 
upon  application  to  the  Court  fof 
carrying  the  articles  into  execution,  it 
would  have  decreed  it  to  be  done  in 
the  strictest  manner,  and  would  nerer 
♦leave  it  in  the  husband's  ^  ♦oi  i 
power  to  defeat  and  annul  L  ^ 
every  thing  he  had  been  doing  ;  and 
that  the  nature  of  the  provision  was 
strong  enough,  without  express  words* 
See  also /one«  v.  Laughton,  1  £q. 
Ca.  Abr.  392 ;  Cusack  v.  Cusack,  6 
Bro.  P.  C,  Toml.  ed.,  116;  OriffUh 
V.  Buckle,  2  Vern.  13;  Sionor  r. 
Curwen,  5  Sim.  268,  269;  Davie$ 
T.  Davies,  4  Beav.  54. 

Where  in  marriage  articles  the 
words  "  heirs  of  the  body,"  or  «*  issue," 
are  held  to  indicate  an  intention  that 
the  issue  of  the  marriage  should  take 
as  purchasers,  a  settlement  will  be  de* 
creed  in  favqgir  of  daughters  as  well 
as  sons,  viz.  on  first  and  other  sons 
successively  in  tail,  with  remainder  to 
the  daughters  as  tenants  in  commoa 
in  tail,  with  cross  remainders  between 
them :  Nandick  v.  Wilkes,  Qilb.  Eq. 
Rep.  114  ;  S.  C,  1  Eq.  Ca.  Abr.  39a, 
c.  5 ;  Burton  v.  Hastings,  Gilb.  Eq. 
Rep.  1 13 ;  S.  C,  1  £q.  Ca.  Abr.  393  ; 
Hart  ▼.  Mddlehurst,  3  Atk.  371  ; 
Maguire  y.  Scully,  2  Hog.  113;  S. 
C,  1  Beat.  370. 

Where  it  is  agreed  to  settle  real 
estate  to  the  use  of  the  intended  hus- 
band for  life,  remainder  to  the  heirs 
male  of  his  body,  remainder  to  the 
heirs  female  of  his  body,  the  words 
«  heirs  female"  will  be  held  to  meaa 
daughters  of  the  marriage,  and  a  se^ 
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dement  will  be  made  opon  them  m 
teoants  in  common  in  tail,  with  cross 
lemaindere  between  them:  West  r. 
£rri8$ey,  %  P.  Wms.  349,  1  Bro.  P. 
C,  Toml.  ed.,  225.  A  limitation, 
however,  to  the  heirs  of  the  body,  fol- 
lowing after  a  remainder  to  the  first 
and  other  sons  of  the  marriage  in  tail 
male,  and  a  remainder  to  heirs  male 
generally,  will  not,  it  seems,  be  so  con- 
strued in  favour  of  the  daughters  of 
the  marriage, especially  where  portions 
are  by  the  articles  expressly  provided 
for  them :  FowtUv.Frice^'Z  P.  Wms, 
585. 

The  principle  upon  which  Coarts 
of  equity,  in  such  cases  as  have  been 
considered,  decree  a  strict  settlement, 
aeems  to  be  this,  viz.  to  give  efiect  to 
the  presumed  intention  of  the  parties 
to  the  articles,  to  make  such  a  provi- 
sion for  the  issue  of  the  marriage  as  it 
would  not  be  in  the  power  of  either 
parent  to  defeat^  where,  however,  ar- 
ticles are  so  framed  that  the  concur- 
rence of  both  parents  is  requisite,  in 
order  to  defeat  the  provision  for  the 
Issue,  the  same  principle  does  not  ap- 
ply, as  it  might  have  been  the  inten- 
tion of  the  parties  to  the  articles,  that 
the  husband  and  wife  should  jointly 
have  such  power.  Thus,  where  the 
husband  has  by  articles  agreed  to  set- 
tle his  own  property  opon  himself  for 
life,  remainder  to  his  wife  for  life, 
with  remainder  to  the  heirs  of  the 
body  of  the  wife  by  him,  as  she  would 
in  this  case  be  tenant  in  tail  ex  pro- 
Tisione  viri,  and  consequently  could 
not,  if  the  property  were  settled  upon 
her  previous  to  3  &  4  Will.  4,  c.  74, 
bar  the  entail  without  the  concurrence 
of  bef  husband,  a  settlement  making  the 

r*^2"l  '®^**^  ^^®  ^y  purchase  *would 
L  J  not  be  decreed  :  Whatdy  v. 
Kempf  cited  in  Howel  v.  HoweU  2 
Ves.  358;  Honor  v.  Honor^  1  P. 
Wms.  123 ;  Green  ▼.  Ekins,  2  Atk. 
477 ;  Highway  v.  Banner^  1  Bro.  C. 
C.  584.  As,  however,  the  statute  1 1 
Hen.  7,  c.  20,  has  been  repealed  as 


to  estates  ex  provisione  viri  by  8  &  4 
Will.  4,  c.  74,  8.  15,  this  exception 
from  the  general  rule  will  cease  to  be 
part  of  the  law:  Rochfort  v.  Fitz* 
maurice,  2  D.  &  W.  19. 

So,  also,  where  it  appears  on  the 
face  of  the  articles  that  the  parties 
themselves  knew  and  made  a  distinc* 
lion  between  limitations  in  strict  set- 
tlement, and  limitations  leaving  it  in 
the  power  of  one  of  the  parents  to  bar 
the  issue,  a  strict  settlement  will  not 
be  decreed.  Thus,  where  by  articles 
part  of  an  estate  was  limited  to  the 
husband  for  life,  remainder  to  the  wife 
for  life,  remainder  to  the  first  and 
every  other  son  and  daughters  in  tail, 
and  another  part  to  the  husband  for 
life  and  the  heirs  male  of  his  body  by 
that  wife.  Lord  Macclesfield  said,  that, 
if  the  latter  had  been  the  sole  limita- 
tion, he  should  without  scruple  de<« 
cree  in  strict  settlement,  according  to 
the  common  rule  ;  but  where  the  par« 
ties  had  shewn  they  knew  the  dis- 
tinction when  to  put  it  out  of  the 
power  of  the  father,  and  when  to  leave 
it  in  his  power,  he  would  not  vary  the 
last  limitation,  decreeing  to  the  father 
in  tail  as  to  the  last,  though  not  as  to 
the  first :  ^non.,  cited  2  Yes.  359 ; 
Howel  V.  Howel,  2  Ves.  358 ;  Fowel  v. 
Price,  2  P.  Wms.  535 ;  Chambers  y. 
Chambers,  Fitz.  Rep.  127 ;  S.  C,  2 
£q.  Ca.  Abr.  35,  c.  4 ;  Highway  v« 
Banner,  1  Bro.  C.  C.  584. 

Where  a  person  has  agreed  or  cove- 
nanted to  settle  chattels  upon  the  same 
trusts  as  have  been  declared  of  real 
estate  in  strict  settlement,  viz.  upon 
first  and  other  sons  successively  in 
tail  male,  a  Court  of  equity,  upon  the 
principle  of  carrying  into  efiect  the 
intent  of  the  parties  as  far  as  possible, 
the  trust  being  executory,  will  order 
one  of  the  two  following  clauses  to  be 
inserted  in  the  settlement  of  the  chat- 
tels—either that  the  tenant  in  tail 
should  not  under  the  limitations  be 
entitled  to  the  absolute  proa^rty  in 
the  chattels  <«  unless  he  should  attain 
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tbe  age  of  twenty-one  years***  or  •<  an- 
kes  he  should  die  under  tweoty-one 
leaving  issue;"  for  if  one  of  those 
clauses  is  not  insertedt  the  first  ten- 
ant in  tail  of  the  real  estate  will,  im- 
nediately  upon  his  birth,  acquire  an 
absolute  interest  in  the  chattels,  trans- 
missible upon  his  death  to  his  person- 
al representatives;  and,  previous  to 
the  laie  Wills  Act,  (1  Vict.  c.  26,)  he 
might,  upon  attaining  the  age  of  four- 
teen, have  disposed  of  them  by  will. 
In  Stanley  v.  Leigh,2  P.  Wras.  690, 
Sir  JoiephJeky II  said  the  usual  course 
was  to  insert  a  limitation  over  »*  on 
dying  undertwenty-one.'*  Lord  Hard- 
ttnrke,  however,  in  Gower  v.  Groa- 
venor,  (Barn.  C.  Rep.  63 ;  S.  C,  & 
Uadd.  348,)  said  the  common  an<f 
known  way  of  conveyancers  was  to 
r*23l  *'"®®'*^  ^  liiiMtation  over  "on 
1-  -*  dying  before  the  age  of  twen- 
ty-one and  without  issue."  See  Duke 
if  Ntw  Caatle  v.  Counteu  of  Lincoln^ 
3  Ves.  397,  in  which  case  there  was 
a  covenant  in  a  marriage  settlement 
to  settle  leaseholds  in  trust  for  such 
persons  and  for  such  of  the  like  ends, 
intents,  and  purposes,  as  far  a9  the 
law  in  that  case  would  allow  and 
permit^  as  were  declared  concerning 
certain  real  estates  which  were  limit- 
ed to  A.  for  life,  remainder  to  his 
first  and  other  sons  in  tail  male,  re- 
mainder to  B.  for  life,  remainder  to 
B.'s  first  and  other  sons  in  tail  male, 
remainders  over.  A.  died,  leaving  a 
son  who  lived  only  nine  months. 
Lord  Loughborough  stated  it  to  be 
his  decided  opinion,  that  in  cases  of 
marriage  articles,  where  leasehold  pro« 
perty  was  covenanted  to  be  settled 
upon  tbe  same  limitations  as  freehold 
estate,  and  the  limitations  of  the  free- 
hold estate  were  to  all  the  sons  suc- 
cessively in  tail,  the  settlement  to  be 
made  of  the  leaseholds  ought  to  be 
analogous  to  that  of  the  freeholds,  so 
that  no  child  born  and  not  attaining 
twenty^ne  should  by  his  birth  attain 


a  rested  interest  to  transmit  to  his  re- 
presentatives, and  thereby  defeat  tbe 
ulterior  object  of  the  articles,  whtcii 
were  not  in  favour  of  one  son,  bat 
equallyextended  to  everyson  ;  and  his 
Lordship,  admitting  the  law  as  laid 
down  in  Vaughan  v.  Buflem^  8  Bro. 
C.  G.  101,  to  be  applicable  to  wtlk, 
observed,  *«  that  it  is  not  true  that  yoa 
are  to  do  for  the  testator  all  that  can 
be  done  by  law.  You  are  to  do  for 
the  testator  no  more  than  what  he  hat 
intended  to  be  done,  and  according  to 
the  common  acceptation  of  the  words. 
But,"  said  his  Lordship,  <«  I  wish  to 
put  it  to  you,  whether  in  the  nature 
of  things  there  is  not  a  radical  and 
essential  difierence  between  marriage 
settlements  and  wills?  The  parties 
contract  upon  a  settlement  for  all  the 
remainders.  They  are  not  voluntary, 
but  within  the  consideration.  The 
issue,  then,  are  all  purchasers.  Sup- 
pose, then,  a  settlement  to  be  made  of 
freehold  estate,  and  as  to  the  lease- 
hold there  is  only  this  article,  that  the 
settlement  shall  be  analogous  to  that 
of  the  freehold ;  do  I  execute  it  and 
make  a  like  settlement  by  giving  an 
interest  which  cuts  oS*  all  the  issue  T 
Suppose  the  whole  subject  was  lease- 
hold estate,  and  stood  upon  an  article 
that  it  should  be  conveyed  according 
to  the  limitations  of  an  honour,  and  a 
bill  was  brought  to  carry  that  settle- 
ment into  effect  after  a  child  had  lived 
a  day,  should  I  permit  the  father  to 
say  it  was  his  property  ?  It  is  utterly 
impossible  to  make  the  identical  set- 
tlement of  the  leasehold  estate  as  of 
the  freehold  ;  but  if  I  am  to  make  it 
in  analogy  to  the  settlement  of  the 
freehold,  shall  I  not  carry  it  on  to  all 
the  near  events?  and  shall  they  fail 
because  I  cannot  embrace  all  the  re- 
mote events?"  And  his  Lordship 
thought  there  was  no  objection  to  a 
proviso  that  no  person  should  r^^A-i 
be  entitled  to  the  •absolute  L  **J 
property  unless  he  should  attain  the 
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age  of  twenty-one  yearst  or  die  nnder 
that  age  leaving  issue  male.  Upon 
an  appeal  to  the  House  of  Lords,  a 
8on  of  B.'a  having  in  the  meantime 
attained  his  majority,  it  was  decreed 
that  the  leasehold  estate  vested  abso- 
lutely in  him;  Lord  EUenborough 
and  Lord  Enkine,  then  Lord  Chan- 
cellor, to  this  extent  approving  of  the 
decree  of  Lord  Loughborough,  that 
the  absolute  interest  did  not  vest  in 
the  first  tenant  in  uil,  A.'s  son,  on  his 
birth ;  but  it  was  unnecessary  to  de- 
cide what  was  the  proper  limitation 
to  have  been  inserted  in  the  settle- 
ment, whether  a  limitation  over  on 
••dying  under  twenty-one,"  or  on 
••dying  under  twenty-one  without 
issue  male,"  Lord  Eldon,  however, 
denying  the  distinction  between  wills 
and  marriage  articles,  expressed  some 
dissatisfaction  with  the  decree,  and 
stated  that  he  could  not  reconcile  the 
decision  with  Fattghan  v.  Burslem  (3 
Bro.  C.  C.  101)  and  Ibley  v.  Bumtll 
(I  Bro.  C.  C.  274,)  decided  by  Lord 
Thurlow,  although  he  did  not  move 
an  amendment.  The  cases,  however, 
of  Vaughan  v.  Burslem  and  Ihley  v. 
3umdl  are  cases  of  wills ;  and  Lord 
EUton  himself  afterwards,  in  JervoUe 
T.  Duke  of  Northumberland,  fully  ad- 
mitted the  distinction  between  exe- 
cutory trusts  in  marriage  articles  and 
wills :  see  1  J.  &  W.  574. 

Where  words  in  articles  for  a  set- 
tlement would,  if  interpreted  in  their 
strict  legal  8ense,create  a  joint-tenancy 
among  the  children  of  the  marriage, 
eqaity  will  decree  a  settlement  upon 
them  as  tenants  in  common ;  for  a 
joint-tenancy  as  a  provision  for  the 
children  of  a  marriage  is  an  inconve- 
nient mode  of  settlement,  because 
during  their  minorities  no  use  can  be 
made  of  their  portions  for  their  ad- 
vancement, as  the  joint-tenancy  can- 
not be  severed :  Taggart  r.  Taggart^ 
1  8.  A^  L.  88. 


2.  ^8  to  Executory  Thiatt  in 
Wills.'] — ^The  intention  of  the  testa- 
tor must  appear  from  the  will  itself* 
that  he  meant  m  heirs  of  the  body,"  or 
words  of  similar  legal  import,  to  be 
words  of  purchase ;  otherwise  Courts 
of  equity  will  direct  a  settlement  to  be 
made  according  to  the  strict  legal 
construction  of  those  words.  Sup« 
poee,  for  instance,  a  devise  to  trustees 
in  trust  to  convey  to  A.  for  life,  and 
after  his  decease  to  the  heirs  of  his 
body,  or  words  tantamount  to  heirs  of 
the  body ;  as  no  indication  of  inten- 
tion appears  that  the  issue  of  A. 
shcHild  take  as.  purchasers,  the  rule  of 
law  will  prevail,  and  A.  will  take  an 
estate  tail,  although,  as  we  have  al- 
ready seen  in  the  case  of  marriage  ar- 
ticles similarly  worded,  he  would  take 
only  as  tenant  for  life.*  Thus,  in 
Sweetapple  v.  Bindon,  2  Vern.  536, 
B.  by  will  gave  JS300  to  her  daughter 
Mary,  to  be  laid  out  by  her  executrix 
in  lands  and  settled  to  the  only  use  of 
her  daughter  Mary  and  her  children, 
and  if  she  died  without  issue  p^^oo 
•the  land  to  be  equally  di-  L  J 
vided  between  her  brothers  and  sis- 
ters then  living.  Lord  Conner  said, 
that,  had  it  been  an  immediate  devise 
of  land,  Mary,  the  daughter,  would 
have  been,  by  the  words  of  the  will, 
tenant  in  tail ;  and  in  the  case  of  a 
voluntary  devise  the  Court  must  take 
it  as  they  found  it,  and  not  lessen  the 
estate  or  benefit  of  the  legatee ;  al- 
though upon  the  like  words  in  mar- 
riage articles  it  might  be  otherwise. 
See  al»o  Legatt  v.  Sewell,  2  Vern. 
551 ;  Seale  v.  Stale,  1  P.  Wms.  290 ; 
Harrison  v.  Naylor,  2  Cox,  247 ; 
Marshall  v.  Bousfield,  2  Madd.  166 ; 
Blackburn  v.  Stables,  2  V.  <fc  B.  370 ; 
Meure  v.  Meure,  2  Atk.  266. 

In  the  following  cases,  however,  it 
has  been  held  that  there  has  been  a 
sufiicient  indication  of  the  testator's 
intention,  that  the  words  ^  heirs  of  th^ 
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body,*'  or  words  of  similar  import, 
should  be  considered  as  words  of  pur- 
chase and  not  of  iimilaiion,  viz.  where 
trustees  were  directed  to  settle  an 
estate  upon  A.  and  the  heirs  of  his 
body,  taking  special  care  in  such  set- 
tlement that  it  should  not  be  in  the 
power  of  Ji,  to  dock  the  entail  of  the 
estate  given  to  him  during  his  life: 
Leonard  v.  Earl  of  Sussex,  2  Vern. 
526.  So,  directions  in  a  will  that 
heirs  of  the  body  or  issue  shall  take, 
••i/i  succession  and  priority  o(  birih," 
or  that  the  settlement  shall  be  made 
♦•  as  counsel  shall  advise,^*  or  ••  as 
executors  shall  think  Jit,^^  have  been 
held  strongly  to  indicate  an  inten- 
tion that  an  estate  should  be  settled 
strictly  :  see  White  v.  Carter^  2  Eden, 
868 ;  Bastard  v.  Prohy,  2  Cox,  6 ; 
Rochfort  V.  Ittzmaurice,  2  D.  &  W. 
1 ;  Read  v.  SneU,  2  Aik.  6i2.  So, 
where  a  testator  directed  trustees  to 
convey  an  estate  to  his  daughter  for 
her  life,  and  so  as  she  alone,  or  such 
person  as  she  should  appoint,  should 
take  or  receive  the  rents  and  profits 
thereof,  and  so  that  her  husband 
should  not  intermeddle  therewith,  and 
from  and  after  her  decease  in  trust  for 
the  heirs  of  her  body  forever ;  Lord 
Hardwicke,  considering  that  it  was 
plainly  the  intention  of  the  testator 
that  the  husband  should  have  no 
manner  of  benefit  from  the  estate, 
cither  in  the  lifetime  of  his  wife  or 
after  her  decease,  held,  that  the  words 
'♦heirs  of  her  body"  were  words  of 
purchase,  and  that  the  wife  was  enti- 
tled to  a  life  estate  only ;  for  had 
they  been  construed  as  words  of  limi- 
tation, and  the  wife  had  taken  as 
tenant  in  tail,  the  husband,  contrary 
to  the  intention  of  the  testator,  would 
have  had  considerable  benefit  from 
ihe  estate  as  tenant  by  the  curtesy : 
RoUrts  V.  Dixwell,  1  Atk.  607 ;  S. 
C,  West's  Rep.  temp.  Lord  Hard- 
wicke,  536 ;  see  also  Stonor  v.  Cur' 
went  5  Sim.  264.     So  where  a  testa- 


tor, as  in  Lord  GJenorthy  v.  BosvilUf 
directs  an  estate  to  be  conveyed  to  a 
person  for  life  ^^  without  impeachment 
ofwaste,^*  or  to  a  person  for  life  with 
a  limitation  to  trustees  •*  to  preserve 
contingent  remainders^*'  he  will  be 
held  sufficiently  to  have  indicated  his 
intention  that  a  subsequent  limitation 
*to  the  issue  or  heirs  of  the  f2A-i 
body  of  the  person  to  whom  *-  ^ 
the  life  interest  is  given  should  take 
as  purchasers,  and  a  strict  settlemeot 
will  accordingly  be  directed ;  see 
Papillon  V.  Voice,  2  P.  Wms.  471, 
in  which  case  the  distinction  between 
executed  and  executory  trusts  in  wills 
is  most  strikingly  illustrated.     There 

A.  bequeathed  a  sum  of  money  to 
trustees,  in  trust,  to  be  laid  out  in  a 
purchase  of  lands  and  to  be  settled  on 

B.  for  life,  without  impeachment  of 
waste,  remainder  to  trustees  and  their 
heirs  during  the  life  of  B.  \o  preserve 
contingent  remainders,  remainder  to 
the  heirs  of  the  body  of  B.,  remainder 
over  with  power  to  B.  to  make  a  join- 
ture ;  and  by  the  same  will  A.  devin* 
ed  lands  to  B.  for  his  life  without 
impeachment  of  waste,  remainder  to 
trustees  and  their  heirs  during  the  life 
of  B.  to  support  contingent  remain-' 
ders,  remainder  to  the  heirs  of  the 
body  of  B.,  remainder  over ;  though 
it  was  decreed  at  the  Rolls  that  an 
estate  for  life  only  passed  to  B.,  with 
remainder  to  the  heirs  of  his  body  by- 
purchase,  as  well  in  the  lands  devised 
as  in  those  directed  to  be  purchased, 
j*et,  upon  an  appeal  from  this  decree. 
Lord  Chancellor  King  declared  as  to 
that  pan  of  the  case  where  lands  were 
devised  to  B.  for  life,  though  said  to 
be  without  impeachment  of  waste, 
with  remainder  to  trustees  to  support 

^contingent  remainders,  remainder  to 
the  heirs  of  the  body  of  B.,  this  last 
remainder  was  within  the  general 
rule,  and  must  operate  as  words  of 
limitation,  and  consequently  create  a 
vested  estate  tail  in  B.,  and  that  the 
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breaking  into  this  rale  would  occasion 
the  utmost  uncertainty ;  but,  as  to  the 
other  point,  he  declared  the  Court  had 
a  power  over  the  money  directed  by 
the  will  to  be  invested  in  land,  and 
that  the  diversity  was  where  the  will 
passed  a  legal  estate  and  where  it  was 
only  executory,  and  the  party  must 
come  to  the  court  in  order  to  have  the 
bene6t  of  the  will ;  that  in  the  latter 
case  the  intention  should  take  place, 
and  not  the  rules  of  law,  so  that  as  to 
the  lands  to  be  purchased  they  should 
be  limited  to  B.  for  life,  with  power 
to  B.  to  make  a  jointure,  remainder 
to  trustees  during  his  life  to  preserve 
contingent  remainders,  remainder  to 
his  6rst  and  every  other  son  in  tail 
male  successively,  remainder  over. 

Where,  however,  the  trubts  and 
limitations  of  land  to  be  purchased  by 
trustees  are  expressly  declared  by  the 
testator,  it  has  been  decided  that  the 
court  has  no  authority  to  make  them 
difierent  from  what  they  would  be  at 
kw.  Thus,  in  Austen  v.  Taylor^  1 
Eden,  301,  land  was  devised  to  trus- 
tees in  trust  to  pay  an  annuity  ;  and 
subject  thereto  in  trust  for  A.  for  life, 
without  impeachment  of  waste,  re- 
mainder to  trustees  to  preserve  con- 
tingent remainders,  remainder  to  the 
heirs  of  the  body  of  A.,  remainder  to 
the  testator's  right  heirs  ;  and  the  re- 
sidue uf  the  testator's  personal  estate 
^^  -.  •was  to  be  laid  out  in  the  pur- 
L  J  chase  of  lands  which  should 
thereafter  remain,  continue,  and  be, 
to,  for,  and  upon  such  and  the  like 
estate  or  estates,  uses,  trusts,  intents, 
and  purposes,  and  under  and  subject 
to  the  like  charges,  restrictions,  and 
limitations,  as  were  by  him  before 
devised,  limited,  and  declared  of  and 
concerning  his  lands  and  premises 
last  before  devised,  or  as  near  thereto 
as  might  be  and  the  deaths  of  persons 
won  Id  admit.  Lord  Northington 
distinguished  the  case  from  Papillon 
r.  Foicef  on  the  ground  that  the  tes- 


tator  refers  no  settlement  to  his  trus- 
tees to  complete, but  declares  his  own 
uses  and  trusts,  which  being  declared, 
he  knew  no  instance  where  the  court 
had  proceeded  so  far  as  to  alter  or 
change  them  ;  and  he  therefore  held, 
that  A.  was  entitled  to  an  estate  tail 
in  the  lands  to  be  purchased :  see, 
however,  Oreeti  v.  Stephens^  17  Ves. 
76 ;  Jervoue  v.  Duke  of  Northum' 
berland,  1  J.  &  W.  640. 

The  word  ••  issue,"  as  observed  by 
Lord  Talbot  in  Lord  Glenorchy  v. 
Bosvillct  is  both  a  word  of  purchase 
and  of  limitation ;  but  the  word 
"heirs"  is  naturally  a  word  of  limi- 
laiLon.  In  executory  trusts  in  wills, 
therefore,  it  will  be  seen,  upon  exa- 
mining the  cases,  that  where  the  word 
"issue"  is  made  use  of,  Courts  of 
equity  will  more  readily  decree  a 
strict  settlement,  than  where  the 
words  "  heirs  of  the  body"  have  been 
used.  See  Meure  v.  Meure^  2  Aik. 
265;  Ashton  v.  Ashton^  cited  in 
Bagshaw  v.  Spencer^  1  ColL  Jur* 
402 ;  Home  v.  Barton^  Coop.  257 ; 
Dodson  V.  Hay^  3  Bro.  C.  C.  405 ; 
Stonor  V.  Curwm^  5  Sim.  261. 

Wherever  in  executory  trusts,  in 
wills,  the  words  "  heirs  of  the  body," 
or  "  issue,"  are  construed  as  words 
of  purchase,  they  will  be  held  to  in- 
clude daughters  as  well  as  sons,  and 
the  settlement,  as  in  Lord  Qlenorchy 
V.  Bosville,  will  be  decreed  to  be 
made  in  default  of  sons  upon  daugh- 
ters, as  tenants  in  common  in  tail, 
with  cross  remainders  between  them  : 
Bastard  v.  Proby^  2  Cox,  6.  In 
Trevor  v.  Trevor^  13  Sim.  108, 
where  a  testator  devised  his  estates  to 
trustees,  in  trust,  to  settle  and  convey 
the  same  to  the  use  of  or  in  trust  for 
G.  R.,  who  had  then  no  issue,  for  life, 
without  impeachment  of  waste,  with 
remainder  to  his  issue  in  tail  male 
in  strict  se^fement^  Sir  L,  ShadwelU 
V.  C,  held,  that  the  estates  ought  to 
be  settled  upon  G.  R.  for  life,  without 
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impeacbment  of  waste,  with  remain- 
der to  his  sons  successively  in  tail 
male,  with  remainder  to  his  daughters 
as  tenants  in  common  in  tail  male, 
with  cross  remainders  in  tail  male. 
This  decision  was  affirmed  in  tho 
House  of  Lords  :  .1  C.  &  F.,  N.  S. 
889. 

Whenever  a  strict  settlement  is 
decreed,  limitations  to  trustees  to  pre- 
serve contingent  remainders  will,  if 
necessary,  be  inserted ;  Stamford  v. 
Hobart,  3  Bro.  P.  C.  31,  Toml.  ed., 
1  Atk.  593  ;  Basktrvillt  v.  Banker' 
villty  2  Atk.  279 ;  Harrison  v.  Nay- 

r  *28  1  ^^^'  ^  ^^*'  ^*^  '  *^"^  sonie- 
L  J  times  the  freehold  will  be 
Tested  in  trustees,  during  the  life  of 
the  tenant  for  life,  in  trust  for  him  : 
Woolmort  v.  Burrows^  1  Sim.  512. 
For  tho  manner  in  which  a  direction 
to  entail  real  and  personal  estate  will 
be  carried  into  effect,  see  Tennent  v. 
Tennentf  1  Dru.  161  ;  Jervoise  v. 
Duke  of  Northumberland,  1  J.  &  W. 
559 ;  and  as  to  the  settlement  to  be 
made  when  estates  are  directed,  as 
far  as  the  law  will  permit,  to  be 
strictly  settled  so  as  to  go  with  an 
ancient  barony,  see  Bankea  v.  Le 
Despencer^  10  Sim.  577. 

Where  chattels  are  given  by  will, 
and  are  directed,  by  reference  to  limi- 
tations of  real  estate  in  strict  settle- 
ment, to  go  as  heirlooms,  «<  as  far  as 
the  rules  of  law  and  equity  will  per- 
mit,*' Courts  of  equity  will  not  con- 
strue the  will  so  as  to  prevent  their 
vesting  absolutely  in  the  first  tenant 
in  tail  upon  his  birth,  although,  as  we 
have  seen  in  the  case  of  marriage 
articles,  a  clause  would  be  inserted  in 
the  settlement,  which  would  prevent 
their  vesting  absolutely,  unless  the 
tenant  in  tail  attained  twenty-one 
years  of  age,  or  died  under  that  age 
leaving  issue.  See  Foley  v.  Bumell, 
I  Bro.  C.  C.  274 ;  Vaughn  v.  Bru- 
$lem,  3  Bro.  C.  C.  101 ;  Duke  of 
Newcantle  v.  Cotmtest  of  Lincoln^  8 


Ves.  887 ;  Carr  v.  Lord  ErroU,  14 
Ves.  228  ;  Rowland  v.  Morgan,  6 
Hare,  463;  affirmed  on  appeal,  18 
Jur.  23,  overruling  Qower  v.  Gros' 
venor,  Barn.  Ch.  Rep.  54  ;  S.  C,  5 
Madd.  337  ;  Trafford  v.  Trafford,  8 
Atk.  347.  See  also  ToUemache  y, 
Coventry,  2  C.  &  F.  611 ;  S.  C,  8 
Bligh,  N.  S.,  547;  overruling  Lord 
Deerhurat  v.  Duke  of  St.  Albmu,  5 
Madd.  232.  If,  however,  a  plain  in* 
tention  be  expressed  that  no  persoa 
shall  take  the  chattels  absolutely,  who 
does  not  live  to  become  entitled  to  the 
possession  of  the  real  estate,  the  court 
must  execute  that  intention :  Pott9  ▼• 
Pott8,  3  J.  &  L.  363.  See  also  7V^- 
ford  V.  Trafford,  3  Aik.  347. 

Where  an  executory  trust,  if  car- 
ried literally  into  effect,  would  be 
void  for  illegality,  as  where  it  would 
infringe  the  rule  against  perpetuities, 
the  Court,  in  order  to  carry  the  testa* 
tor's  intention  into  effect  as  far  as 
possible,  or,  as  it  is  termed,  cy-pres, 
will  direct  a  settlement  to  be  made  as 
strictly  as  the  law  will  permit.  Thost 
in  Humberaton  v.  Humberaton,  (IP. 
Wms.  332;  S.  C,  2  Vern.  737; 
Prec.  Ch.  455,)  where  there  was  a 
devise  to  a  corporation,  in  trust,  to 
convey  to  A.  for  life,  and  afterwardst 
upon  the  death  of  A.,  to  his  first  son 
for  life,  and  so  to  the  first  son  of  that 
first  son  for  life,  with  remainder,  in 
defauh  of  issue  male  of  A.,  to  B.  for 
life,  and  to  his  sons  and  their  sons  \a 
the  same  manner ;  Lord  Cowper  said, 
that  though  the  attempt  to  create  a 
perpetuity  was  vain,  yet,  so  far  as 
was  consistent  with  the  rules  of  law, 
it  ought  to  be  complied  with  ;  and  he 
directed  that  all  the  sons  already  bora 
should  take  estates  for  life,  with  limi- 
tations to  •their  unborn  sons  ^^^q  t 
in  tail.  See  miliama  v.  L  -^^  J 
Teale,  6  Hare,  239,  and  cases  there 
cited. 

Where,  in  marriage  articles  or  a 
will,  a  aettiemeot  is  directed  to  bo 
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made  with  the  V9ual  powen  or  pro- 
per powers,  a  Court  of  equity  will 
order  to  be  inserted  in  the  settlement 
powers  of  leasing  for  twenty-one 
years,  {Hill  v.  HiU,  6  Sim.  146 ; 
Duke  of  Bedford  v.  Marqmi  of 
MtTCom^  1  My.  db  Cr.  12;)  powers 
to  grant  building  or  mining  leases 
where  the  property  is  fit  for  those 
purposes,  {Hill  v.  HUl,  6  Sim.  145;) 
powers  of  sale  and  exchange,  {Hill 
r.  HiU^  6  Sim.  186;  Ptake  v.  Pen- 
hngton^  2  y.  &  B.  311 ;  ffilliams 
?.  Carter^  Sug.  Pow.,  a  pp.  No.  5. 
See,  however,  Brewster  v.  Jlngell, 
IJ.  A>  W.  625 ;  Horn  v.  Barton, 
Jac.  439 ;)  powers  of  partition  where 
there  is  any  joint  properly,  {Hill  v. 
HUl,  6  Sim.  145;)  powers  of  ap- 
pointing new  trustees,  {Lindow  v. 
Fleetwood^  6  Sim.  152;  Sampayo  v. 
Ootdd,  12  Sim.  426;)  but  not  a 
power  to  raise  portions  {Higginaon 
T.  Bameby,  2  S.  db  S.  516,)  or  to 
jointure  a  future  wife:  Duke  of  Bed- 
ford  T.  Marquis  of  Abercorn^  1  My. 
dbC.  312. 

In  considering  these  cases,  it  ought 
to  be  remembered  that  there  is  a  pal- 
pable distinction  between  powers  for 
the  management  and  better  enjoyment 
of  the  settled  estates  which  are  bene- 
ficial to  all  parties,  and  powers  which 
confer  personal  privileges  on  particu- 
lar panies,such  as  powers  to  jointure, 
or  to  raise  money  for  any  particular 
purpose.  But  powers  of  leasing,  of 
•ale,  and  exchange,  and  where  there 
18  any  joint  property,  or  there  are 
any  mines  or  any  land  fit  for  build- 
ing purposes,  powers  of  partition,  of 
leasing  mines,  and  of  granirng  build- 
ing leases,  are  powers  for  the  general 
management  and  better  enjoyment  of 
the  estates,  and  such  powers  are 
beneficial  to  all  parties :  Hill  v.  HUU 
6  Sim.  145. 

But  where  certain  powers  are  spe- 
cifically mentioned,  the  expression 
ueudpowere^  coming  afterwards,  will 


be  considerably  narrowed :  Peane  v. 
Baroth  Jac.  158 ;  Hill  r.  Hill,  6  Sim. 
141 ;  Brewster  v.  Angell,  1  J.  &  W. 
625;  Home  v.  Barton,  Jac.  439; 
unless  it  is  contained  in  a  separate 
and  distinct  sentence:  Lindlow  v, 
Fleetwood,  6  Sim.  152.  A  power 
of  varying  securities  is  analogous  to 
a  power  of  sale  and  exchange;  so 
that  where  real  estate  was  covenanted 
to  be  settled  upon  the  same  trusts, 
and  with  the  like  powers,  as  stock 
settled  upon  trusts,  with  power  of 
varying  securities,  a  ppwer  of  sale 
and  exchange  of  the  real  estate  was 
inserted  in  the  settlement:  WUliams 
V.  Carter,  2  Sug.  Pow.,  app.  5; 
Home  V.  Barton,  Jac.  440. 

But  where  no  direction  as  to  the 
insertion  of  powers  is  given,  a  Court 
of  equity  will  not,  in  the  absence  of 
any  expression  from  which  the  inten- 
tion to  include  any  powers  may  be 
inferrec^  authorise  their  introduction 
into  a  settlement:  Wheate  v.  Hall, 
17  Ves.  85 ;  Brewster  v^  JingtU,  I 
J.  db  W.  628;  except  *per-  j.  ,^  -. 
haps  a  power  of  leasing.  Seel-  ^ 
Woolmer  y.  Burrows,  I  Sim.  518; 
but  in  that  case  the  property  was  in 
Ireland. 

If  a  settlement  directed  to  be  made 
by  a  testator  is  improperly  framed,  it 
may,  as  in  Lord  Olenorehy  v.  JJot* 
t;i7/e,  be  rectified  by  the  will ;  but, 
with  regard  to  a  settlement  agreed  to 
bo  made  by  articles,  if  both  articles 
and  settlement  are  made  before  mar- 
riage, the  settlement  will  not  be  con- 
trolled by  the  articles,  because,  as 
observed  by  Lord  Talbot  in  the  prin* 
cipal  case  of  'Legg  v.  Goldwire,  when 
all  parties  are  at  liberty,  the  settle- 
ment will  be  taken  as  a  new  agree- 
ment;  where,  howpver,  the  settle- 
ment, though  made  btfore  marriage, 
is  expressly  mentioned  to  be  made 
in  pursuance  or  in  performance  of 
the  marriage  articles,  the  settlement 
will  be  rectified  by  them:  West  v. 
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JErrissey,  2  P.  Wms.  349 ;  3  Bro. 
P.  C.  327.  Where  the  seiileinenl  is 
made  after  marriage,  it  will  in  all 
cases,  whether  it  is  mentioned  to  be 
made  in  pursuance  or  performance 
of  articles  or  not,  be  controlled  and 
rectified  by  them.  These  distinc- 
tions as  to  rectifying  settlements  by 
articles  are  well  slated  by  Lord  Tal- 
bot in  Legg  ▼.  Goldwire:  see  also 
Honor  v.  Honor ^  2  P.  Wms.  123; 
Bobtrts  V.  Kingaley,  I  Ves.  238; 
Streaffield  v.  Streaffield,  Ca.  t.  Talb. 
176;  Pfarwick  v.  Warwick,  3  Aik. 
293.  [See  Rogers  v.  Smithy  4  Barr, 
93,  99.] 

Courts  of  equity  ivill  not  decree  a 
settlement  as  against  purchasers  for 
valuable  consideration  without  notice 
of  the  articles :  West  v.  Errissey^  2 
P.  Wms.  349;  Powell  v.  Price,  2  P. 
Wms.  535;  Warwick  v.  Warwick, 
3  Atk.  291.  A  settlement,  however, 
will  be  decreed  against  pu{chasers 
with  notice  of  the  articles.  Thus,  in 
Davies  v.  Davies,  4  Beav.  54,  J.  D., 
by  marriage  articles,  covenanted  to 
settle  an  estate  to  the  only  proper  use 
and  behoof  of  himself,  and  after  his 
decease  to  the  use  and  behoof  of  the 
heirs  of  the  said  J.  D.  begotten  or  to 
be  lawfully  begotten  on  the  body  of 
£.  D.,  and  for  want  of  such  issue  to 
the  right  heirs  and  assigns  of  the  said 
J.  D.  for  ever.  J.  D.  afterwards, 
without  having  executed  any  settle- 
ment, mortgaged  the  estate  by  demise, 
and  he  and  his  wife  levied  a  fine. 
The  articles  were  handed  over  to  the 
mortgagee.  It  was  contended  for  the 
mortgagee,  upon  the  authority  of  Lord 
Nortliington,  in  Cordwell  v.  Mack* 
rill,  2  Eden,  344,  that  he  was  not 


bound  to  take  notice  of  an  equity 
arising  out  of  the  mere  construction 
of  words  which  were  uncertain,  and 
that  the  mortgagee  might  well  sup- 
pose that  the  mortgagor  was  entitled 
to  charge  the  estate.  Cusack  v.  Cu- 
sack  (6  Bro.  P.  C.  116,  Toml.  ed.) 
and  White  v.  Thornborough  (2  Vern. 
702)  were  also  cited.  However,  Lord 
Langdale,'M.  R.,  held,  that  the  pos- 
session of  the  articles  gave  to  the 
mortgagee  a  sufficient  notice  of  the 
title  of  the  plaintiff,  the  eldest  son  of 
the  marriage,  as  the  articles  shewed 
a  clear  and  distinct  intention  of  bene- 
fiting the  issue  of  the  marriage, 
♦which  could  not  have  misted  ^  ^o,  -i 
an  unprofessional  person,  and  I-  .  -^ 
decreed  the  estate  to  be  conveyed  to 
the  son  as  tenant  in  tail,  discharged 
of  the  mortgage,  with  costs.  Cord' 
well  V.  Mackrill  may,  therefore,  be 
considered  as  overruled  by  Dames  ▼• 
Da  vies:  see  also  Thompson  v.  Simp* 
son,  1  D.  &  W.  491,  where  Sir  Ed^ 
ward  Sugden,  L.  C.  of  Ireland,  ob- 
serves, **  Cordwell  v.  Mackrill  is  a 
case  of  no  great  authority,  though 

decided  by  a  great  judge ft 

seems  to  me  that  where,  upon  the 
whole  of  the  articles,  it  is  plain  what 
construction  the  Court  would  have 
put  upon  them,  had  it  been  called  to 
execute  them  about  the  time  they 
were  made,  they  should  be  enforced, 
however  difficult  the  construction 
may  be,  even  as  against  a  purchaser 
with  notice  ;  but  not  after  a  lapse  of 
time,  where  there  is  anything  so 
equivocal  or  ambiguous  in  them  as  to 
rendf'r  it  doubtful  how  they  ought  to 
be  effectuated." 


The  distinction  illustrated  in  the 
principal  case,  between  executed  and 
executory  trusts,  is  well  settled  in 


this  country,  in  its  connexion  with 
the  rule  in  Shelley^ s  c<ise.  The  Ame- 
rican courts,  however,  have  never 
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undertaken  to  decree  a  strict  settle- 
ment, upon  a  mere  general  intention, 
Id  marriage  articles  or  executory 
trusts,  to  make  provision  for  children. 
But  the  distinction  between  exe- 
cuted and  executory  trusts,  here,  bas 
gone  to  the  extent  of  arresting  the 
application  of  the  rule  in  Shel- 
ley* 9  case^  in  regard  to  executory 
trusts,  and  causing  the  persons  an- 
•wering  the  description  of  issue, 
heirs  of  the  body,  or  heirs,  to  take 
as  purchasers,  according  to  the  lan- 
guage of  the  will  as  it  stands.  For 
this  purpose,  a  trust  will,  in  the 
American  courts,  be  considered  as 
executory,  whenever  a  conveyance 
is  to  be  made  by  the  trustees,  or,  in 
case  of  personal  properly,  whenever 
a  delivery  is  to  be  made  by  the  trus- 
tees at  successive  periods  of  time  to 
the  persons  respectively  entitled  un- 
der the  will  or  articles:  and  the  rule 
in  regard  to  such  executory  trusts  is, 
that  wherever  the  intention  appt^ars 
to  be  that  the  first  taker  should  have 
only  an  estate  for  life,  the  remainder- 
men will  take  as  purchasers,  unless 
there  be  something  else  in  the  in- 
strument to  control  that  construction. 
And  upon  this  point,  the  observa- 
tion in  the  preceding  note,  after  the 
title  ^8  to  Executory  Trusts  in 
WiUb^  that  under  "a  devise  to  trus- 
tees in  trust  to  convey  to  A.  for  life, 
and  after  his  decease  to  the  heirs  of 
his  body,  or  words  tantamount  to 
heirs  of  the  body,"  A.  will  take  an 
estate  tail,  does  not  appear  to  be  con- 
sistent with  the  views  prevailing  in 
the  courts  of  this  country,  nor  is  it 
indeed  a  quite  accurate  expression 
of  the  result  of  the  Englisth  cases 
immediately  thereafter  referred  to. 
In  all  those  cases,  there  was  in  the 
will  a  specific  intent  to  give  an  es- 
tate tail  to  the  first  taker;  at  least, 
the  directions  of  the  testator  were  in 
knguage  which,  according  to  ordi- 
aary  legal  construction,  made  an  es- 


tate tail,  and  there  was  nothing  to 
indicate  another  intention.  The  dif- 
ference between  executory  trusts  in 
wills  and  in  marriage  articles,  as  far 
as  it  is  shown  by  those  cases,  is, 
that  in  the  latter,  the  purpose  of  the 
settlement,  which  principally  is  to 
secure  an  independent  estate  to  the 
children,  will  control  language  in  the 
articles,  which  else  would  be  con- 
strued to  give  an  estate  tail  to  the 
parents;  but  in  wills,  if  the  language 
according  to  its  legal  construction, 
import  an  estate  tail  in  the  parents, 
this  cannot  be  over-borne  by  any 
presumed  design  to  benefit  the  chil- 
dren. In  Sweetapple  v.  Bindon,  2 
Vern.  536,  money  was  by  will  di- 
rected to  be  laid  out  in  land  and  set- 
tled to  the  only  use  of  the  testatrix's 
••daughter  M.  and  her  children,'' 
and  if  she  died  without  issue,  then 
over:  this  of  course  was  a  direction 
to  create  an  estate  tail  in  the  daugh- 
ter;  but  the  court  said,  that  upon 
marriage-articles,  where  it  appeared 
that  the  estate  was  intended  to  be 
preserved  for  the  benefit  of  the  issue, 
it  might  have  been  otherwise.  Ze- 
gatt  V.  Sewell^  reported  2  Vern.  551 ; 
1  P.  Wms.  87;  but  most  accurately 
and  intelligibly  in  I  Eq.  Ca.  Abr. 
394,  pi.  7 ;  was  not  a  construction 
upon  an  executory  but  upon  an  exe- 
cuted trust.  The  first  taker  under 
the  will,  had  upon  a  bill  to  which 
the  ultimate  remainder-man  was  not 
a  party,  obtained  a  decree  that  the 
estate  should  be  settled  according  to 
the  direction  in  the  will ;  the  con- 
struction afterwards  again  coming 
in  question,  the  Lord  Keeper  said, 
"There  having  been  a  Decree  al- 
ready in  this  case,  it  must  depend 
on  what  it  is  at  Law;"  and  he  refer- 
red it  to  the  judges  of  the  C.  B.  as 
a  question  upon  an  executed  settle- 
ment, and  three  of  them  certified 
that  an  estate  tail  had  been  created : 
See  TVevor  v.   Trevor,  1  Eq.  Ca. 
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Abr.  987,  300.  Id  Seah  v.  Stale, 
1  P.  Wms.  290,  nion€y  was  directed 
to  be  laid  out  in  lands  and  settled  on 
«*A.and  the  heirs  male  of  his  body,'' 
which  of  course  was  a  direction  for 
an  estate  tail  in  A.:  and  upon  ita 
being  contended  that  it  was  like  mar- 
riage articles  under  which  a  strict 
settlement  would  be  decreed,  the 
Lord  Chancellor  said  <•  this  case  dif- 
fered ;  for  that  in  marriage  articles 
the  children  are  considered  as  pur- 
chasers ;  but  in  the  case  of  a  will« 
(as  this  was)  where  the  testator  ex- 
pressed his  intetU  to  give  an  estate 
tailf  a  Court  of  Equity  ought  not  to 
.abridge  the  bounty  directed  by  the 
testator."  In  Harrison  v.  Naylor^  3 
Cox,  247,  a  testator  directed  lands  to 
be  bought,  and  then  devised  the  Innds 
when  purchased  *«  to  his  son  T.  N. 
to  him  and  the  heirs  male  of  his 
body  forever;"  which  was  creating 
an  estate  tail  as  clearly  as  possible. 
In  Marshall  v.  Bousfield^  2  Madd. 
166,  the  testator  directed  that  his 
estate  «* should  be  settled  by  able 
counsel,  and  go  to  and  amongst  his 
grandchildren  of  the  mate  kind,  and 
their  issue  in  tail  male ;"  and  the 
Vice  Chancellor  said  that  as  there 
was  no  language  used  in  the  will 
which  indicated  an  intention  to  give 
only  an  estate  for  life  to  the  grand- 
children, and  as  there  \ias  no  way  of 
giving  an  estate  in  tail  male  to  the 
issue  of  the  grandchildren  (one  of 
the  latter  having  been  born  after  the 
testator's  death)  but  by  giving  an 
estate  tail  male  to  the  grandchildren 
which  unless  barred,  would  descend 
on  their  issue,  such  an  estate  in  the 
grandchildren  was  a  plain  construc- 
tion of  the  will,  and  was  the  only 
way  in  which  that  executory  trust 
could  be  carried  into  execution.  In  * 
Blackburn  v.  Stables,  2  V.  &  B.  J^67, 
a  ttstator  devised  all  bis  property  to 
his  executors  in  trust  for  his  great 
Dephew»  but  directed  that  they  should 


not  give  np  their  trust,  <«till  a  proper 
entail  be  made  to  the  male  heir  by 
him:"  here  the  great  nephew  was 
the  specific  object  of  the  testator's 
bounty,  and  the  direction  was  to  en- 
tail the  estate  given  to  him,  upon  bis 
heir  male ;  the  Master  of  the  Rolls 
said,  that  as  no  express  estate  for  life 
was  given  to  the  first  taker,  no  claoso 
that  his  estate  should  be  without  im- 
peachment of  waste,  no  direction  to 
frame  the  limitation  so  as  to  deprive 
him  of  the  power  of  barring  the  en- 
tail, nothing  in  the  context  of  tbo 
will  to  show  that  the  words  were  not 
to  be  taken  in  their  legal  acceptation, 
the  great  nephew  was  entitled  to 
have  a  conveyance  made  to  him  ia 
tail  male.  Meure  v.  Meure,  8  Atk. 
265,  was  a  case  in  which  a  trust  was 
to  be  settled  on  one  for  life  »«and 
after  his  decease,  then  in  trust  for 
the  use  of  the  issue  of  the  body  of 
the  plaintiff  lawfully  begotten:"  and 
the  Master  of  the  Rolls  said,  «*  Where 
lands  are  to  be  settled  to  one  for  life* 
and  to  the  heirs  of  his  body,  there 
is  no  case  where  such  a  limitatioo 
has  not  been  held  to  be  an  estate 
tail ;  on  the  other  hand,  there  is  no 
case  where  it  is  to  be  settled  to  one 
for  life,  and  after  his  death  to  the 
issue  of  his  body,  that  such  a  limita- 
tion has  been  construed  an  estate 
tail:"  now,ahhough  a  principal  part 
of  this  distinction  is  between  "heirs'* 
and  "  issue,"  yet  a  substantive  part  of 
it  also  consists  in  the  presence  of 
the  clause  "after  his  death"  in  the 
latter  cose ;  and  so  far,  the  case  of 
Meure  v.  Meure,  is  opposed  to  the 
observation  above  cited  from  the  pre- 
ceding note. — Upon  the  whole,  there 
does  not  appear  to  be  authority  ia 
the  English  cases  for  inferring  that 
a  devise  "  in  trust  to  convey  to  A* 
for  Wfciand  after  his  decease  to  the 
heirs  of  his  body,"  does  not  indicate 
an  intention  that  the  issue  of  A. 
should  take  as  purchasers,  and  does 
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not  prevent  an  estate  tail  from  vest^ 
iog  in  A.  In  this  country,  it  is  be- 
lieved, that  an  executory  trust  in 
those  words  or  equivalent  words,  or 
in  any  words  that  limit  an  estate  to 
Itbe  first  taker  for  life  only,  with  a 
remainder  to  heirs  or  heirs  of  the 
body,  will  not  be  an  estate  of  inherit- 
ance in  the  first  taker,  but  an  estate 
for  life  only,  with  a  remainder  to  heirs 
or  heirs  of  the  body  as  purchasers* 
In  New  York,  where,  previously 
to  the  operation  of  the  Revised  Stat- 
Htes  (1  R  S,  726.  §  28)  viz.  to  Jan- 
vary  1,  1830,  the  rule  in  Shelley's 
case  was  recognized  as  a  binding 
rule  of  law,  in  regard  both  to  wills 
and  deeds;  {Brant  v.  Gdston^  2  Jo. 
Ca.  384 ;  Kingiland  v.  Bapelye,  3 
Edwards,  2 ;  Schoontnaktr  v.  Shee- 
iey,  3  Hill's  N.  Y.  165;  subject  to 
the  qualifications  settled  by  the  Eng- 
lish cases ;  Rogers  v.  Rogers^  3  Wen- 
dell, 503  ;  Tanner  v.  Livingston^  12 
Id.  83 ;)  the  distinction  between  exe- 
cutory trusts  and  executed  trusts  had 
been  established  in  Wood  v.  Bum-' 
kam^  6  Paige  514:  S.  C.  on  appeal, 
'  26  Wendell,  9.  This  case  came  be- 
fore the  Chancellor  upon  appeal  from 
a  decree  of  the  Yice-Cbancellor  which 
adjudged  that  the  children  of  the  tes- 
tator, living  at  the  time  appointed  for 
the  division  of  his  residuary  estate, 
took  only  estates  for  life,  and  that  the 
remainders  in  fee  belonged  to  those 
persona,  who  at  the  death  of  the  first 
takers,  respectively  answered  the  de- 
•cripuon  of  their  heirs  at  law.  The 
trust  declared  by  the  will,  as  to  this 
residuary  estate,  was,  among  other 
things,  to  receive  the  rents,  profits 
and  income  thereof  for  the  first  six 
years  after  the  testator's  death,  and 
divide  the  same  among  his  children 
aod  the  issue  of  such  of  them  as 
•houM  have  died  leaving  issue,  per 
9tirpe$$  and  upon  the  further  trust, 
at  the  expiration  of  the  six  years,  to 


convert  the  personal  estate,  and  the 
real  estate  which  had  been  sold,  into 
stocks;  and  thereupon  to  divide  such 
stocks  and  the  real  estate  remaining 
unsold  into  so  many  shares  as  there 
should  be  children  of  the  testator 
then  alive,  and  as  should  have  died 
leaving  lawful  issue  then  living. 
And  after  having  made  such  division, 
the  executors  or  trustees  were  di- 
rected to  convey  by  a  fit  and  compe« 
tent  deed  or  instrument  in  writing, 
one  share  to  each  of  the  surviving 
children  and  one  other  share  to  the 
lawful  issue  of  each  child  so  deceased 
leaving  issue  then  living.  This  ex- 
ecutory clause  then  concluded  as  fol- 
lows: <*And  in  each  deed  or  writing 
executed  to  any  of  my  children  shall 
be  inserted  and  expressed  a  clause 
limiting  such  grant  or  interest  con- 
veyed to  the  grantee  for  life,  with 
remainder  over  to  the  right  heirs  of 
such  grantee,  their  heirs  and  assigns 
forever."  The  testator  died  previ* 
ously  to  the  abrogation  of  the  rule 
in  Shelley*8  caae^  by  the  Revised 
Statutes.  The  Chancellor  declared 
that  the  rule  in  ShtUey*$  case  was 
unquestionably  the  law  of  th^  state 
before  those  statutes  took  eflfect;  but 
that «« the  devise  to  the  executors  ia 
this  case  being  an  executory  and  not 
an  executed  trust,  or,  in  the  language 
of  one  of  the  English  Chancellors, 
the  testator  having  directed  his  exe- 
cutors to  make  conveyances  of  the 
estate  to  the  cestuis  que  trust  instead 
of  being  his  own  conveyancer  by 
vesting  either  a  legal  or  equitable 
estate  in  his  children  and  their  heirs 
directly,  it  forms  an  exception  to  the 
rule  in  Shelley^ s  case:  And  this 
court  will  direct  the  conveyances  to 
be  made  in  such  a  manner  as  to 
carry  imo  efilect  the  intention  of  the 
testator,  notwithstanding  the  rule.'* 
He  then  reviewed  the  English  cases 
which  established  this  difierence  he- 
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tween  executed  and  executory  trusts, 
and  concluded  as  follows,  ««The 
principle  therefore  must  be  consi- 
dered as  settled,  that  wherever  there 
is  an  executory  trust  to  be  carried 
into  e^ct  by  a  conveyance  from  the 
trustees,  if  it  is  apparent  from  the 
instrument  creating  the  trust  that 
the. testator  or  donor  intended  that 
the  first  taker  should  have  a  life  es- 
tate only,  and  that  his  heirs  should 
take  the  remainder  in  fee  as  pur- 
chasers, this  court  will  direct  such  a 
conveyance  to  be  made  as  will  most 
eflTectually  carry  into  efiect  such  in- 
tention, so  far  as  it  can  be  done  con- 
sistently with  legal  rules.  In  the 
present  case,  from  an  examination 
of  the  provisions  of  the  will,  1  think 
there  cannot  be  any  doubt  that  it 
was  the  intention  of  the  testator  that 
bis  children  who  should  be  living  at 
the  expiration  of  the  six  years  should 
take  an  estate  for  life  only  in  their 
respective  shares,  and  that  their  heirs 
should  take  the  remainder  in  fee  as 
purchasers.  It  is  impossible  to  con- 
ceive what  other  object  the  testator 
could  have  had  in  giving  such  a  posi- 
tive direction  to  his  executors  to  in- 
sert a  clause  in  the  deed  limiting  the 
estate  in  terms  to  the  children  of  the 
testator  for  their  respective  lives. 
The  decision  of  the  Vice  Chancellor 
was  therefore  correct."  Upon  ap- 
peal to  the  Court  of  Errors,  this  de- 
cree of  the  Chancellor  was  unani- 
mously affirmed ;  Tallman  v.  Wood^ 
26  Wendell,  9. 

The  same  principles  and  distinc- 
tions have  been  accurately  defined 
and  established,  after  great  discus- 
sion, in  Georgia.  It  is  there  settled, 
that  the  rule  in  Shelley* a  case  is  a 
permanent  and  inflexible  rule  of  pro- 
perty; Choicer,  Manhall,  1  Kelly, 
97;  but  that  it  does  not  apply  to  ex- 
ecutory trust.«,  though  it  does  to  exe- 
cuted trusts ;  Edmondion  and  Wife 


V.  Dyson,  2  Id.  307;  WUey,  Parish 
4*  Co.  and  others  v.  Smith  and  an" 
other,  8  [d.  551,  559,  560:  and  the 
distinction  between  the  two  classes 
of  trusts  is,  in  the  two  latter  decisions, 
stated  with  great  clearness.  In  Ikt^ 
mondson  and  Wife  v.  Dyson,  Mrs. 
R.  by  will  devised  and  bequeathed 
her  whole  estate  to  D.  in  trust,  for 
the  sole  and  exclusive  use  of  her 
husband  during  his  natural  life,  and 
directed  that  at  his  death  the  trustee 
should  convey  the  property  so  be- 
queathed in  trust,  to  such  person  ab- 
solutely as  the  husband  should  by 
will  appoint,  and  if  he  should  die 
intestate,  then,  that  the  trustee  should 
convey  all  the  property  to  the  heir 
or  heirs  at  law  of  the  husband  abso- 
lutely: and  the  trustee  was  further 
authorized  with  the  husband's  con- 
sent to  sell  all  or  any  part  of  the 
property,  at  such  time  and  on  such 
terms  as  he  might  think  best,  and  to 
invest  the  proceeds  in  such  manner 
as  he  might  think  most  to  the  inter- 
est of  the  husband,  first  having  the 
laiter's  consent.  The  husband  died 
intestate,  and  the  question  arose  in  « 
this  case,  whether  a  child  of  the 
husband  took  as  a  purchaser  under 
Mrs.  R.'s  will,  or  whether  the  whole 
estate  vested  in  the  husband,  and  bis 
child  took  as  his  heir  in  the  regular 
course  of  law.  The  case  was  ad- 
mitted to  depend  entirely  upon  the 
question  whether  the  trust  was  ex- 
ecutory or  executed.  The  judge  of 
the  Superior  Court,  below,  held  it  to 
be  executed,  and  within  the  rule  ia 
Shelley^ s  case;  but  upon  appeal  to 
the  Supreme  Court,  it  was  adjudged 
to  be  executory,  on  the  ground  that 
a  conveyance  was  to  be  made  by  the 
trustee,  and  therefore  without  the 
rule.  Mr.  Justice  Nisbet,  in  an 
able  opinion,  in  giving  judgment  on 
the  appeal,  declared  the  rule  in  Shel' 
ky^s  case  to  be  an  established  priu- 
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ciple  of  law  in  that  state,  and  ex- 
plained  the  grounds  of  it ;  and  that 
it  applies  equally  to  real  and  to  per- 
sonal property;  but  that  it  •« applies 
to  lesral  estates,  and  to  exeaited 
tniMts^  and  does  not  apply  to  trusts 
executory^  where  the  testator  plainly 
intimates  an  intention  that  it  shall 
not  apply;'*  that  the  interference  of 
equity  in  case  of  marriage  articles 
and  executory  trusts  proceeds  upon 
the  same  ground ;  and  that  executory 
trusts  are  where  something  is  left  to 
be  done,  some  conveyance  thereafter 
to  be  made.  ^This  something  to 
be  donet**  said  Mr.  Justice  Nisbet, 
**  is  the  grand  criterion  for  a  correct 
determination  whether  a  trust  is,  or 
is  not,  executory.  What  those  things 
are  which  the  testator  leaves  to  be 
done  and  the  efiect  of  them,  are  the 
pivots  upon  which  this  discussion 
turns.  It  is  argued  with  great  force, 
that  if  the  limitations  are  perfect ,  if 
the  character  of  the  estates  is  ascer* 
iainedf  the  trust  is  executed.  That 
the  something  left  to  be  done  has  no 
reference  to  any  mere  act  of  convey- 
ancing which  might  be  necessary  to 
effectuate  limitations  which  the  tes- 
tator has  fully  declared,  but  that  the 
trust  is  executory  only  where  the 
limitations  themselves  are  not  de- 
fined, where  the  estates  are  not  as- 
certained, and  in  cases  where  the 
testator  only  leaves  loose  statements, 
or  notes  of  his  intention,  requiring 
careful  and  responsible  deeds,  or 
other  instruments,  to  be  by  the  trus- 
tee executed,  which  in  themselves 
create  and  define  estates,  or  which 
require  a  decree  of  chancery  to 
mould  the  estates  according  to  such 
loose  memoranda.  That  it  is  imma- 
terial whether  the  limitations  are 
legal  or  equitable;  that  is  whether 
the  estate  in  the  devisee  may  be  as- 
serted at  law,  or  a  decree  in  chance- 
ry be  necessary  to  its  perfect  enjoy- 
ment, if  the  limitations  are  complete. 


and  there  is  no  doubt  about  the 
quantity  or  quality  of  the  estate.  I 
do  not  deny,  but  upon  principle,  it  is 
hard  to  escape  from  the  concbsive- 
ness  of  this  reasoning.  It  is  diffi- 
cult to  see  any  reason  why  an  estate 
to  A.  in  trust  for  B.  for  life,  with 
remainder  to  the  heirs  of  B.  is  an 
executed  trust,  and  an  estate  to  A.  in 
trust  for  B.  for  life  with  remainder 
in  fee,  to  be  conveyed  to  the  heirs  of 
B.  is  an  executory  trust.  U  both  cases 
the  intention  of  the  testatoris  thesame, 
the  estates  limited  are  the  same. 
The  only  difference  is  found  in  the 
fact  that  in  the  first  case  the  testator 
is  his  own  conveyancer,  and  the 
heirs  take  directly,  and  in  the  second 
he  makes  his  trustee  his  convey- 
ancer, and  the  heirs  take  through 
his  deed.  The  thing  to  be  done  in 
the  last  case,  to  wit,  convey,  neither 
restricts  nor  enlarges  the  estate  to 
the  heirs.  And  yet  the  authorities 
as  we  shall  see,  make  this  very  act 
of  conveying,  the  test,  or  one  of  the 
principal  tests,  of  an  executory  trust. 
.  .  .  I  should  remark  as  expla- 
natory of  some  of  the  authorities,  that 
the  rule  settled  is  the  same,  whether 
the  act  to  be  done  is  directed  to  be 
done  by  the  trustee,  or  is  left  to  a 
court  of  Chancery.  To  this  intent^ 
the  agency  of  the  court  and  of  the 
trustee  is  the  same.  And  this  is  a 
convenient  place  to  remark,  that  if 
the  property  in  this  case  had  been 
left  in  trust  to  D.  to  the  husband 
for  life,  and  remainder  in  fee  to  his 
heirs  at  law,  there  could  be  no 
doubt  about  its  then  being  an  exe* 
cuted  trust,  and  the  rule  in  SheUey^s 
case  would  apply  to  and  control  it. 
But  such  are  not  the  terms  of  limi- 
tation ;  the  property  is  left  in  trust 
with  D.  to  be  conveyed  to  the  heirs 
at  law  of  the  husband.  Now  here 
is  something  left  to  be  done  by  the  trus- 
tee, and  that  something  is  a  con* 
veyance,  which,  brings  the  case  to 
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that  direct  test  to  which  I  hare 
before  referred,  to  wit,  the  rule  ia 
Shelley^ s  cant  not  being  applicable 
to  executory  trusts  ;  and  whether  a 
trust  be  executed  or  executory,  de- 
pending upon  something  being  lefl 
to  be  done  by  the  trustee,  and  that 
thing  to  be  done,  being  in  this  case, 
a  conveyance  ;  does  the  direction  to 
convey  make  this  an  executory 
trust?  I  haye  not  found  in  the 
laborious  ihvestigation  which  I  have 
been  conopelied  to  give  this  subject, 
a  single  case  where  a  conveyance 
was  required  to  be  made,  however 
merely  formal  it  might  appear  to  be, 
which  has  been  determined  to  be  an 
executed  trust."  He  then  reviews 
the  English  cases  on  executory 
trusts,  and  concludes;  ••From  all 
of  which  it  appears  to  me  manifest, 
that  courts  of  equity,  whether  with 
or  without  sufficient  foundation  for 
the  act  in  principle,  will  lake  to 
themselves  jurisdiction  in  case  of 
wills,  from  the  fact  that  the  testator 
has  directed  a  conveyance  to  be 
made  by  a  trustee ;  will  from  that 
iact  declare  a  ixxx^i  executory  in  con- 
tradistinction to  executed;  will  defeat 
in  such  a  case  the  rule  in  Shelley^ $ 
ease  in  favour  of  the  intention  of  the 
testator,  by  decreeing  a  conveyance 
in  pursuance  of  his  intention.'*  In 
the  case  of  Wiley^  Parish  ^  Co.  v. 
Smith  and  another,  3  Kelly,  551, 
660,  the  same  distinction  is  explain- 
td ;  and  it  is  decided  that  a  devise 
to  one  in  trust  for  another  and  his 
children  without  any  conveyance 
being  required  to  be  made  or  act  to 
be  done  by  the  trustee,  is  an  exe- 
cuted trust. 

The  same  distinctions  are  estab- 
lished under  the  decisions  of  Ten- 
nessee. In  that  state  the  rule  in 
8hdley*s  ca«e,  after  great  discussion 
and  consideration  was  deliberately 
approved,  as  a  principle  of  law  to 
which  full  efiect  should  be  given; 


Polk  and  others  v.  Faris,  9  Yerger, 
210:  though  it  is  subject  to  the 
qualification  that  if  the  remainder  is 
limited  by  will  to  ••children,"  or  to 
••heirs,"  obviously  in  the  sense  of 
children,  the  remainder-men  may 
take  as  purchasers ;  Hughes  v.  Can* 
non ,  2  Humphreys,  589 ;  Evans  y. 
Wells,  7  Id.  559 :  but  that  execu- 
tory trusts  are  not  within  the  rule 
had  been  decided  in  Loving  and 
others  v.  Hunter,  8  Yerger,  4,  80. 
In  that  case,  the  testator  directed 
that  his  ••  land  be  sokJ  for  the  best 
price  that  can  be  got,  and  the  money, 
arising  therefrom,  to  be  laid  out  in 
young  negroes,  at  the  discretion  of 
my  executors;"  and  •«/m/"  two- 
thirds  of  the  estate  •«  unto  his  three 
daughters,  to  them,  during  their 
natural  lives,  and  then  given  to  the 
lawfully  begotten  heirs  of  their  bo- 
dies;" and  the  other  third,  which 
he  had  previously  ••lent"  to  his 
wife,  «•!  desire  (he  saidj  may  be 
equally  divided,  after  her  decease, 
among  my  three  daughters,  to  them 
lent,  during  their  lives,  and  then 
given  to  the  lawfully  begotten  heirs 
of  their  bodies  forever."  The  Court 
held,  in  the  first  place,  that  ••  lent" 
for  life,  and  •«  given"  to  the  heirs  of 
the  body,  made  the  former  limitation 
a  trust  only,  and  the  latter  a  legal 
estate, so  that  the  rule  did  not  apply; 
and  in  the  next  place,  that  the  direc- 
tion that  the  land  should  be  sold  and 
laid  out  in  young  negroes  at  the  dis- 
cretion of  his  executors,  contemplated 
the  title  to  the  negroes  to  be  vested 
in  the  executors,  and  subject  to  trusts 
to  be  executed  by  them.  ••The  idea 
conveyed  by  this  language  (abore 
cited)  is,"  said  the  court,  ••that  the 
executors,  in  whom  is  vested  the 
title  to  the  negroes,  are  so  to  pro* 
vide,  that  the  daughters  of  the  testa^ 
tor  are  to  enjoy  the  use  of  the  pro- 
perty during  their  natural  lives,  and 
then,  at  their  death,  the  executors 
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are  to  give  the  estate  to  those  who 
may  then  be  heirs  of  the  bodies  of 
bis  daughters.  .  •  lie  uses  the 
words  (in  regard  to  one  of  the  thirds) 
«♦  to  them  lent,**  to  express  his  wish 
and  desire,  that  the  executors,  yrhen 
the  event  contemplated  may  occur, 
shall  lend  to  the  daughters  during 
their  lives ;  and  when  they  die, 
<«then,"  the  executors  are  to  give  to 
the  heirs.  In  this  view  of  the  case, 
the  word,  «then,"  has  its  full  mean- 
iog  and  significancy,  as  referring  to  a 
gift  then  to  be  made  by  the  execu- 
tors. Thus  understood,  we  see  why 
the  word  «< given*'  was  used,  instead 
of  the  word  give.  The  language 
used  is  equivalent  to  the  phrase, 
and  «•  then  to  be  given  ;"  not  giving 
directly  himself,  but  vesting  the 
estate  in  the  executor,  who  is  em- 
powered to  lend,  and  give,  as  direct- 
ed in  the  will.  If  this  be  the  mean- 
ing of  the  will,  and  we  think  it  is, 
it  will  be  at  once  perceived,  that  the 
rule  in  Shelley^M  ccue,  can  have  no 
application  here  (it  being  merely  an 
Executory  trust)  and  that  a  daughter 
took  only  aD  interest  for  life ;  and 
after  her  death,  her  children  were 
entitled  to  the  property." — But  exe- 
cuted trusts  are  completely  within 
the  operation  of  the  rule  in  Shelley^s 
ea$€;  and  where  marriage  articles 
are  excepted  out  of  the  rule,  it  is 
ooly  on  the  ground  of  the  settlement 
being  executory;  and  therefore,  if 
the  trusts  in  such  articles  or  con- 
tracts are  executed,  a  contract  in 
coQtemplation  of  marriage  is  as 
much  within  the  rule  in  Shelley^i 
ease  as  any  other  instrument  is;  as 
was  decided  in  Carroll  ▼.  Eenick  et 
af*t  7  Smedes  &  Marshall,  799,  a 
case  upon  a  marriage  contract  exe- 
cnted  in  Tennessee  by  residents 
there,  and  determined  under  the  de- 
ebioos  in  that  state.  There,  by  a 
contraa  before  marriage,  personal 
property  had  been  conveyed  to  a 


trustee,  to  hold  subject  to  the  fol- 
lowing limitations  and  trusts,  viz., 
>«fr6m  and  after  the  solemnization 
of  said  marriage  to  the  use  and  be- 
hoof of  said  (intended  wife),  for  and 
during  the  term  of  her  natural  life, 
and  at  her  death  to  the  heirs  of  her 
body  and  their  heirs  forever,  and  if 
she  should  die  without  such  heirs, 
or  having  such  heirs,  and  they 
should  die  before  they  arrived  at 
mature  age,  then  to  her  brothers  by 
her  mother's  side,  their  heirs  and 
assigns  forever."  To  the  applica- 
tion of  the  rule  in  SheUetfa  case, 
upon  the  authority  of  Polk  and 
others  v.  Farts,  for  the  purpose  of 
vesting  the  absolute  property  in  the 
wife,  it  was  objected  that  the  case 
was  under  a  marriage  agreement, 
"The  answer  to  this,"  said  Mr.  Jus* 
tice  Clayton,  in  pronouncing  judg- 
ment, •»  is,  that  marriage  agreemrents 
already  exeeiUed,  are  subject  to  the 
same  rules,  with  limitations  con- 
tained in  other  instruments.  It  is 
only  in  cases  of  marriage  articlest 
where  the  settlement  is  thereafter  to 
be  made,  and  the  trusts  are  execih 
tory,  that  an  exception  to  the  gene- 
ral rule  is  permitted.  In  the  case 
before  us,  the  settlement  was  exe- 
cuted before  the  marriage,  and  there 
is  no  room  for  the  exception." 

The  rule  in  SheUey^s  cast,  with 
its  usual  limitations,  is  received  in 
South  Carolina;  Dott  v«  Cunning* 
ton,  1  Bay,  453  j  Carr  ▼.  Porter,  1 
M»Cord's  Chancery,  60,  81;  JVil^ 
Hams  V.  Caston,  1  Strobhart,  130; 
miiiamsy.  Foster,  3  Hill's  So.  Car. 
193 :  and  where  a  testator  bequeath- 
ed personal  property  in  these  words, 
<«  I  lend  my  daughters  P.  S,  and  A. 
H.,  each  four  negroes  during  their 
natural  lives,  and  then  to  the  heirs 
of  their  bodies,"  and  appointed  two 
persons  executors. of  his  will  ««in 
trust  for  the  intents  and  purposes 
therein  contained,"  it  was  heU  that 
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this  was  not  such  an  executory 
trust  as  prevented  the  operation  of 
the  rule  in  Shelley* 8  case;  and  there- 
fore that  the  daughters  took  the  ab- 
solute property  in  the  negroes; 
IBnson  and  fVife  v.  Pickett^  I 
Hiirs  Chancery,  85.  But  in  Oar- 
ner  v.  Executors  of  Oamer^  1  De- 
saussure,  437,the  distinction  between 
executory  and  executed  trusts  in  the 
case  of  a  marriage  settlement  was 
fully  established.  In  that  case  it 
was  agreed  by  a  settlement  before 
marriage  that  trustees  should  hold 
certain  negroes  in  trust,  that  the  hus- 
band should  receive  for  life  the  rents 
and  profits  of  their  hire  and  labour, 
and  then  that  the  wife  should  re- 
ceive the  profits  during  her  life,  and 
then,  upon  the  trust  that  the  trustees 
would  deliver  up  the  said  negroes 
and  their  increase,  to  the  heirs  of 
the  body  of  the  wife.  It  was  con- 
tended that  if  this  had  been  a  settle- 
ment of  real  estate,  the  remainder  to 
the  heirs  of  the  body  would  have 
united  with  the  estate  for  life  and 
given  the  husband  an  estate  toil,  but 
being  of  personal  estate  that  he  took 
the  absolute  property.  The  Court, 
however,  said,  that  marriage  settle- 
ments were  difierent  from  trusts 
under  wills,  because  the  former 
were  on  valuable  consideration,  and 
were  to  be  carried  into  execution 
even  against  the  parents,  and  if  they 
were  to  put  the  children  completely 
in  the  power  of  the  parents,  there 
would  be  no  object  at  all  in  the  mar- 
riage settlements;  provision  for  the 
issue  being  the  immediate  object  of 
settlements,  and  intended  as  an  effec- 
tual provision.  -  ••The  intent  is 
plain,''  said  the  Court.  «« The  trust 
is  executed  as  to  the  husband  and 
wife ;  executory  as  to  the  children. 
The  act  to  be  done  by  the  trustees 
was  to  deliver  them  to  the  children 
of  the  wife.  This  shows  clearly 
that  the  husband  and  wife  were  to 


have  only  an  nsufractuary  interest, 
and  the  property  to  be  absolutely 
secured  to  the  children."  It  was 
held  accordingly  that  the  husband 
took  an  estate  for  life,  with  remain- 
der to  the  wife  for  life,  and  that  the 
limitation  over  to  the  heirs  of  the 
body  of  the  wife,  vested  the  property 
in  them  at  her  death.  ••Cases  of 
marriage  settlements,"  said  the  Court 
••are  different  from  estates  at  law, 
or  mere  trust  estates,  which  follow 
the  law."  The  principle  that  exe- 
cutory trusts  are  not  within  the  rule 
in  Shelley*8  catet  was  again  en- 
forced in  Porter  v.  Doby^  2  Richard- 
son's Equity,  49;  where  real  and 
personal  properly  was  by  will  di- 
rected to  be  placed  in  the  hands  of  a 
trustee,  upon  trust  to  apply  the  pro* 
ceeds  to  the  maintenance  of  the  tes- 
tator's children,  during  their  natural 
lives,  and  after  the  death  of  one  of 
them,  to  his  heirs  forever;  and  if 
the  other  should  'survive,  the  trustee 
was  to  keep  a  sufficiency  for  that 
one's  support,  and  dispose  of  the 
rest  as  before  mentioned.  ••The 
test  of  an  executory  trust,"  said 
Johnston,  Ch.,  ••is,  that  the  trustee 
has  some  duty  to  perform,  for  the 
performance  of  which,  it  is  necessary 
that  the  title  be  regarded  as  abiding 
in  him.  Here,  nothing  can  be  plainer 
than  that  the  trustee  could  not  per- 
form the  trusts  conferred  on  him  with- 
out retaining  the  title  and  property." 

In  some  other  states,  there  are 
dicta  recognizing  the  distinction  be- 
tween executory  trusts  in  marriage 
articles  and  wills,  and  executed 
trusts ;  Horner  v.  Lyetli^  4  Harris 
&  Johnson,  43 1,434;  Leiseeo/Find' 
lay  V.  Riddle,  3  Binney,  189,  153. 

The  reader  desirous  to  follow  the 
views  prevailing  in  the  difflerent 
courts  in  this  country,  upon  the  ap- 
plication of  the  rule  in  Shel/ey^i 
case^  may  consult  the  fdlowing 
^  cases,  in  addition   to  those  above 
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cited;  BUhop  v.  Selleck,  1  Day, 
299 ;  Goodrich  v.  Lambert,  lOCon- 
neciicui,  448 ;  M^Feely^B  Lessee  v, 
Moore" B  Heire,  6  Ohio,  464 ;  King* 9 
Heirs  v.  King^s  Administrator,  12 
Id.  390;  reversed  on  Bill  of  Re- 
view, in  Rng  v.  Beck,  15  Id.  559 ; 
Boy  and  others  r.  Gamett,  2  Wash- 
ington, 9 ;  Smith  v.  Chajmian,  1 
Hening  ^  Munford,  240 ;  fVar^ 
ner$  v.  Mason  and  wife,  5  Munford, 
242 ;  Bradley  v.  Mosby,  3  Call,  50; 
Bramble  v.  Biliups,  4  Leigh,  90; 
Den  d.  Stitk's  heirs  v.  Barnes,  I 
Carolina  Law  Repository,  484; 
fVilliams  and  wife  v.  Holly,  2  Id. 
286 ;  Swain  v.  Bascoe,  3  Iredell's 
Law,  200 ;  Jourdan  et  at.  v.  Green 
et  al.  1  Devereux*s  Equity,  270; 
Cutlar*8  adm'rs  v.  CkUlar^s  ex^rs,  2 
Haywood,  154;  Jarvis  et  al»  v. 
fFyo//,  4  Hawks,  227 ;  M^Oraw  v. 
Davenport  and  wife,  6  Porter,  320, 
829 ;  kVoodley  v.  Findlay  etal.dA la- 
bema,  716;  James*  claim,  I  Dallas, 
47 ;  MiUer  v.  Lynn,  7  Barr,  443  ; 
In  the  matter  of  Sanders,  4  Paige, 
293;  Cushaey  v.  Henry,  Id.  345. 

As  a  general  rule,  it  is  well  set« 
tied,  that  in  the  construction  of  n>ar- 
riage  articles,  the  controlling  prin- 
ciple  is  to  give  e^ect  to  the  intention 
of  the  parties;  and  in  seeking  to 
attain  this  end,  the  Court  is  not  re* 
•traioed  by  the  technical  rules  which 


prevail  in  limitations  of  legal  estates 
and  executed  trusts,  but  indulges  in 
a  liberal  interpretation,  so  as  to  se- 
cure the  protection  and  support  of 
those  interests,  which,  from  the  na- 
ture of  the  instrument,  it  must  be 
presumed,  were  intended  to  be  se- 
cured :  and  if  a  settlement  is  made 
in  the  very  words  of  the  articles, 
yet,  if  the  legal  effect  of  those  words 
is  not  according  to  the  intention,  the 
settlement  will  be  reformed.  Gail' 
lard  V,  Porcher  et  al„  1  M»Mullan'8 
Equity,  358;  Smith  v.  MaxwelPs 
Ex'r,  1  Hill's  Chancery,  101; 
ExW  of  Allen  v.  Bumph  and 
others,  2  Id.  1,  3;  Gause  ▼• 
Haie,  2  IredelTs  Equity,  241,  243. 
With  regard  to  the  persons  in  whose 
favour  equity  will  decree  execution 
of  marriage  articles,  or  other  exe- 
cutory trusts,  see  Bleeker  v.  Bing* 
ham,  3  Paige,  246,  249;  King  w. 
WhiteJy,  10  Id.  465,  468;  Denni- 
son  V.  Goehring,  7  Barr,  175;  and 
in  respect  to  the  certainty  required 
in  the  trusts,  see  Sledge^s  adm'rs 
et  al.  V.  Clopton,  6  Alabama,  589, 
603.  In  regard  to  the  provisions 
which  the  court  will  order  to  be 
inserted  in  a  settlement  upon  a  mar- 
ried woman,  see  Temple  v.  Haw* 
ley,  1  Sandford,  154,  178;  Grout 
V.  Van  Schoonhoven^  Id.  337, 343. 


♦KEECH  V.  SANDFORD. 


[*32] 


[SELECT  CASES  IN  CHANCERY,  61.— OCTOBER  31, 1726.    S.  C.  2  EQ.  CA. 

ABR.  741.] 

RENEWAL  OF  A  LEASE  BY  A  TRUSTEE.]— Ilea*?  (jT  a  Market  devise 
toa  Trustee  for  the  EenefU  (f  an  Infant ;  Lessor^  before  the  Erpiration 
of  the  Lease,  refuses  to  renew  to  the  Infant;  Trustee  takes  it  to  himself; 
he  shall  be  obliged  to  assign  to  the  Infant^  and  account  for  the  profits. 

A    PSR80N  being  possessed   of  a  lease  of  the  proOts  of    a    market, 
devised  bis  estate  to  a  traslee  in  trust  for  the  infant.     Before  the  expirationof ' 
ihe  term  the  trustee  applied  to  the  lessor  for  a  renewal,  for  the  benefit  of 
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the  infant,  which  he  refused,  in  regard  that,  it  being  only  of  the  pro6ts  of  a 
market,  there  could  be  no  distress,  and  must  rest  singly  in  covenant,  which 
the  infant  could  not  do. 

There  was  clear  proof  of  the  refusal  to  renew  for  the  benefit  of  the 
infant,  on  which  the  trustee  gets  a  lease  made  to  himself. 

Bill  is  now  brought  to  have  the  lease  assigned  to  him, and  to  account  for 
the  profits  on  this  principle,  that  wherever  a  lease  is  renewed  by  a  trustee 
or  executor,  it  shall  be  for  the  benefit  of  cestui  que  use,  which  principle  was 
agreed  on  the  other  side,  ihoirgh  endeavoured  to  be  difi&renced  on  account 
of  the  express  proof  of  refusal  to  renew  to  the  infant. 

Lord  Chancellor  Kino. — ^I  must  consider  this  as  a  trust  for  the  infant, 
for  I  very  well  see,  if  a  trustee,  on  the  refusal  to  renew,  might  have  a  lease 
to  himself,  few  trust  estates  would  be  renewed  to  cestui  que  use.  Though 
I  do  not  say  there  is  a  fraud  in  this  case,  yet  he  should  rather  have  let  it 
^  ^  run  out  than  to  have  had  the  lease  to  himself.  This  •may  seem 
L  ^  hard,  that  the  trustee  is  the  only  person  of  all  mankind  who  might 
not  have  the  lease  ;  but  it  is  very  proper  that  rule  should  be  strfcily  pur- 
sued, and  not  in  the  least  relaxed  ;  for  it  is  very  obvious  what  would  be  the 
consequences  of  letting  trustees  have  the  lease  on  refusal  to  renew  to  cestui 
que  use. 

So  decreed,  that  the  lease  should  be  assigned  to  the  infant,  and  that  the 
trustee  should  be  indemnified  from  any  covenants  comprised  in  the  lease, 
and  an  account  of  the  profits  made  since  the  renewal. 


Keech  v.  Sandford^  sometimes 
called  the  Rumford  Market  Case,  is 
usually  cited  as  the  leading  authori« 
ty  on  the  doctrine  of  constructive 
trusts  arising  upon  the  renewal  of  a 
lease  by  a  trustee  or  executor  in  his 
own  name  and  for  his  own  benefit. 
The  rule  here  inflexibly  laid  down 
by  Lord  King  has  ever  since  been 
invariably  followed  ;  viz.  that  a  lease 
renewed  by  a  trustee  or  executor,  in 
his  own  name,  even  in  the  absence 
of  fraud  and  upon  the  refusal  of  the 
lessor  to  grant  a  new  lease  to  the 
cestui  que  trust,  shall  be  held  upon 
trust  for  the  person  entitled  to  the 
dd  lease ;  see  lUzgibbon  v.  Scan* 
fan,  1  Dow.  261.  269 ;  Bawe  y. 
Chichester,  Amb.  716 ;  S.  C,  1  Bro. 
C.  C.  198,  n. ;  2  Dick,  480 ;  Pick- 
ering V.  Vowles.l  Bra.  C.C.  198; 
Pierson  ▼.  jS*or«,  1  Atk.  480  5  Nes' 
but  ▼.  Trtdmnick,  1  Ball  &  B.  46 ; 


Abney  v.  MUer,  2  Atk.  597 ;  Ed- 
wards  v.  Lewis,  3  Atk.  638 ;  KU- 
lick  V.  Flexney,  4  Bro.  C.TJ.  161  ; 
Moody  V.  Matthews,  7  Ves.  174 ; 
James  v.  Dean,  1 1  Ves.  888  ;  Par* 
ker  V.  Brooke,  9  Ves.  683  ;  see  also 
WaUey  v.  fVaUey,  1  Vern.  484; 
and  HoltY.  Holt,  1  Ch.  Ca.  190, 
which  seems  to  be  the  oldest  case 
upon  the  subject.  The  same  rule 
applies  also  to  an  executor  de  son 
tort  renewing  in  his  own  name ; 
Mulvany  v.  Dillon,  1  Ball  &  B. 
409;  Grifin  v.  Chriffin,  1  S.  &  L. 
362.  But  where  a  trustee  obtains  a 
new  lease,  which  comprises,  not  only 
the  premises  in  the  original  lease, 
but  also  additional  lands,  the  trusts 
will  not  attach  upon  the  additional 
lands ;  Acheson  ▼.  Fair,  3  D.  db 
W.  612  ;  2  C.  db  L.  208. 

The  ground  of  decreeing  renewals 
by  trustees  and  executors  to  enure 
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to  the  benefit  ofcestai  que  trusts  is 
public  policy  to  prevent  persons  in 
such  situations  from  acting  so  as  to 
take  a  benefit  to  themselves;  Griffin 
V.  Oriffin,  1  S.  &  L.  354,  per  Lord 
Redesdale;  and  see  Blewett  v.  Ml- 
kit,  7  Bro.  P.  C.  367,  Toinl.  ed. 

So,  if  a  person  having  a  limited 
-^„. -|  *inierest  in  a  renewable 
L  -J  lease,  as  a  tenant  for  life, 
renews  it  in  his  own  name,  he  will 
be  held  a  trustee  for  those  entitled  in 
remainder  to  the  old  lease :  {Bawe 
Y.  Chiehfster,  Amb.  715;  S.  C,  2 
Dick,  480;  1  Bro.  C.  C.  198,  n. ; 
Taster  v.  Marriott,  Amb.  668 ; 
Owen  V.  Williams,  Amb.  784; 
Coppin  V.  Fernyhough,  2  Bro.  C. 
C.  201  ;  Bowles  v.  Stewart,  1  S. 
A  L.  200 ;  Bandall  r.  Bussell,  3 
Mer.  100;  (biddings  v.  Giddings, 
3  Russ.  241  ;  Nesbilt  v.  Treden- 
nick,  1  Ball  &  B.  46  ;  Eyre  v.  Dol- 
phin, 2  Ball  &  B.  200 ;  Tanner  v. 
Elworthy,  4  Beav.  487 ;  Waters  v. 
Bailey,  2  You.  &  Coll.  C.  C.  224  ; 
Buckley  v.  Lanauze^  L.  &  G.,  t. 
Plunk.  327 ;)  and  in  the  case  of  a 
tenant  for  life  under  a  will,  even 
although  the  original  lease  may  have 
expired  during  the  life  of  the  testa- 
tor, who  had  continued  to  hold  mere- 
ly as  tenant  from  year  to  year.  See 
James  v.  Dean,  1 1  Ves.  383  ;  S.  C. 
15  Ves.  236,  where  a  testator  be- 
queathed leaseholds  for  years  deter- 
minable upon  lives  to  his  widow 
(who  was  his  residuary  legatee  and 
executrix)  for  life,  with  remainder 
over;  the  term  expired  during  the 
testator's  life,  who  continued  to  hold 
as  tenant  from  year  to  year  ;  a  sub- 
sequent lease,  obtained  by  his  wi- 
dow, was  held  to  be  subject  to  the 
trusts  of  the  will,  as  the  residue  of 
the  term  at  his  death,  if  any,  how- 
ever short,  would  have  been.  "The 
question,"  said  Lord  Bldon,  (see  1 1 
Yes.  305,) 'tis, as  the  interest  which 
passed  at  the  testator's  death  was  an 
4 


interest  he  could  bequeath  by  a  will 
antecedent  to  his  acquiring  it, and 
that  interest,  though  but  a  tenancy 
from  year  to  year,  being  bequeathed 
to  one  for  life,  with-  remainder  to 
another,  if  during  the  tenancy  of 
the  person  who  took  for  life,  acting 
upon  the  good-will  that  accompanies 
the  possession,  she  gets  a  more  dur- 
able term,  whether  the  persons  who 
are  to  take  against  her,  are  or  are 
not  entitled  to  say,  that  term  is  ac- 
quired for  their  benefit  as  well  as 
her  own.  If  she  had  died  in  his 
lifetime,  his  term  from  year  to  year 
would  have  passed  to  the  remainder- 
man, who  would  have  been  specifi- 
cally entitled  to  it.  The  conse- 
quence is,  the  term,  though  short,  is 
bequeathed  in  these  particular  es- 
tates ;  and  it  cannot  'depend  upon 
the  question,  whether  the  interest 
is  long  or  short.  Suppose  only  a 
quarter  of  a  year  subsisted  at  the 
death  of  the  testator,  if  the  tenant 
for  life  did  renew,  it  must  have  been 
as  well  for  the  benefit  of  the  persons 
to  take  afterwards  as  herself."  If, 
however,  the  testator  in  James  v. 
Dean  had  only  been  tenant  at  will 
or  at  sufferance,  the  widow  upon  the 
renewal  of  the  lease  would  not  have 
been  a  trustee  for  the  persons  to 
whom  the  leaseholds  were  bequeath- 
ed in  remainder,  for  as  a  tenancy  at 
will  or  at  sufferance  would  have  de- 
termined upon  the  death  of  the  tes- 
tator, no  interest  would  have  passed 
to  them  by  the  will ;  but  Lord  El* 
don  ♦was  inclined  to  think,  p«o5-| 
that,  had  the  widow  not  been  L  -* 
residuary  legatee,  she  would,  in 
such  a  case,  have  been  a  trustee  for 
the  residuary  legatee.  "The  ques- 
tion," observed  his  Lordship,  (see 
1 1  Ves.  302,)  *•  is  new,  whether  an 
executrix,  dealing  with  the  opportu- 
nities which  she  derives  by  her  suc- 
cession without  title  to  the  estate  a 
tenant  by  suSeranee  or  at  will  bad 
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held,  is  a  trustee  for  the  person,  who 
cannot  say  he  look  an  inierest  under 
the  will,  or  whether  it  is  to  be  said 
against  her  only,  that  the  advantage 
she  made  of  those  .  opportunities 
should  be  for  the  general  estate. 
The  result  is  this  :  I  think  it  is  im- 
possible she  could  hold  it  for  herself. 
Not  applying  it  to  this  case,  but 
supposing  another  person,  not  the 
wife,  was  residuary  legatee,  the 
question,  I  should  think,  would  be 
in  favour  of  that  other  residuary  lega- 
tee, being  a  casual  advantage  from  the 
dealing  of  the  executrix."  See  also 
Randall  v.  Russell,  3  Mer.  190. 
Although  a  tenant  for  life  of  a  lease 
under  a  settlement  be  himself  the 
author  of  it,  if  he  renew  the  lease 
in  his  own  name,  he  will  be  a  trus- 
tee for  the  parlies  interested  under 
the  settlement ;  Pickering  v.  Vowlse, 
1  Bro.  C.  C.  197  ;  Colegrave  v.  Man- 
by,  6  Madd.  72 ;  S.  C,  2  Russ. 
238. 

In  Broohnan  v.  Hales,  2  V.  & 
B.  45,  a  tenant  for  life  of  renewable 
leaseholds  had  a  general  power  of 
appointment,  which  she  did  not  ex- 
ercise ;  it  was  held  that  a  renewal 
in  her  own  name,  not  being  an  exe- 
cution of  the  power,  enured  over  at 
her  death  for  the  benefit  of  the  re- 
mainderman. 

If  one  of  several  persons  jointly 
interested  in  a  lease  renew  it  in  his 
own  name,  he  will  hold  in  trust  for 
the  others,  according  to  their  res- 
pective shares.  Thus, in  Palmer  v. 
Youngs  1  Vern.  276,  one  of  three 
who  held  a  lease  under  a  dean  and 
chapter  surrendered  the  old  lease, 
and  took  a  new  one  to  himself;  the 
Court  said  it  should  be  a  trust  for 
all.  See  also  Hamilton  v.  Denny, 
1  Balldb  B.  100;  Jackson  y.  fVelsh, 
L.  &  G.  t.  Plunk.  346.  And  if  a 
person  jointly  interested  with  an  in- 
fant, renew,  and  the  renewed  lease 
tunied  out  not  to  be  beneficial,  the 


person  renewing  must  sustain  the 
loss;  if  beneficial,  the  infant  can 
claim  his  share  of  the  ^benefit  to  be 
derived  from  it.  This  is  the  pecu- 
liar privilege  of  the  unprotected  sit- 
uaiion  of  the  infant.  But  to  any 
sums  which  may  have  been  paid  for 
the  renewal  of  the  lease,  or  in  con- 
sequence of  it,  the  infant  must  con- 
tribute his  due  proportion,  before  he 
can  claim  any  advantage  ;  Ex  parte 
Grace,  1  B.  &  P.  376. 

So,  likewise,  if  a  partner  renew 
a  lease  of  the  partnership  premises 
on  his  own  account,  he  will  be  held 
a  trustee  of  it  for  the  firm.  «'  It  is 
clear,"  observes  an  eminent  judge, 
••  that  one  partner  cannot  treat  pri- 
vately, and  behind  the  backs  of  his 
co-partners,  for  a  lease  of  the  pre- 
mises 'where  the  joint  trade  ^,gg  -. 
is  carried  on  for  his  own  in-  L  -^ 
dividual  benefit:  if  he  does  so  treat, 
and  obtains  a  lease  in  his  own  name, 
it  is  a  trust  for  the  partnership.  In 
this  respect  there  can  be  no  distinc- 
tion, whether  the  partnership  is  for 
a  definite  or  indefinite  period.  .  If 
one  partner  might  so  act  in  the  latter 
case,  he  might  equally  in  the  form- 
er. Supposing  the  lease  and  the 
partnership  to  have  different  terms 
of  duration,  he  might,  having  clan- 
destinely obtained  a  renewal  of  the 
lease,  say  to  the  other  partners, 
•  The  premises  on  which  we  carried 
on  our  trade  have  become  mine  ex- 
clusively ;  and  I  am  entitled  to  de- 
mand fromyou  whatever  terms  I  think 
fit,  as  the  condition  for  permitting 
you  to  carry  on  that  trade  here  :'  '* 
per  Sir  William  Grant,  M.  R.,  id 
Featherslonhaugh  v.  Fenwick,  17 
Ves.  31 1.  See  also  Alder  v.  Four- 
acre,  3  Swanst.  480;  Fawcett  f. 
Whitehouse,  I  Russ.  &.  My.  132. 

If  a  mortgagee  renew  a  lease,  the 
renewal  shall  be  for  the  benefit  of 
the  mortgagor,  paying  the  mortga- 
gee his   charges;   and   per  Lord 
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Chancellor  Nottingham^  •«  The  mort*. 
gagee  here  doih  but  graft  upon  bis 
stock,  and  it  shall  be  for  the  mort- 
gagor's benefit  :**  Rushtvorth^s  cast^ 
Freem.  12  ;  Luchin  v.  Rushworlh, 
Finch,  392;  S.  C.,2  Ch.  Rep.  113; 
DarreU  v.  Whitchot,  2  Ch.  Rep. 
50 ;  nor  will  the  case  be  altered  by 
the  expiration  of  the  lease  before  re* 
newal :  Hakeatraw  v.  Brewer^  2  P. 
Wras.  610.  See  Nestnti  v.  Tre- 
dtnnick,  1  Ball  &,  B.  20.  On  the 
other  hand,  if  a  lessee  mortgage 
leaseholds,  and  afterwards  obtain  a 
new  lease,  the  new  lease  will  be 
held  a  graft  on  the  old  one,  for  the 
benefit  of  the  mortgagee  :  Smith  v. 
Chichester,  1  C.  &  L.  48tf.  Upon 
the  same  principle,  if  a  person  enti- 
tled to  a  lease,  subject  to  debts,  lega- 
cies, or  annuities,  renews,  the  in- 
cumbrances will  remain  a  charge 
upon  the  renewed  lease  :  Jackson  v. 
WeUh,  L.  &  a,  t.  Plunk.  346; 
Winslow  Y.  Tighe,  2  Ball  &  B. 
105 ;  Stvbbs  v.  Roth,  2  Ball  &  B. 
548 ;  Webb  v.  Lugar,  2  You.  & 
Coll.  Exch.  Ca.  247;  Jones  v. 
Kearney,  1  C.  &^  L.  34. 

If  a  person,  having  the  right  of 
renewal,  sells  such  right,  the  money 
produced  by  the  sale  will  be  afiected 
with  the  same  trusts  as  the  lease- 
holds, if  renewed,  would  ha?e  been. 
Thus,  in  Owen  y.  fViUiams,  Amb. 
734,  where  a  tenant  for  life  of  a 
Crown  lease  applied  for  a  further 
term,  but  a  powerful  opponent  hav- 
ing applied  for  a  grant,  the  tenant  for 
life  gave  up  her  pretensions  for  a 
sum  of  money.  Lord  Apstey,  upon 
the  authority  of  the  principal  case, 
held  that  the  money  ought  to  be 
settled  upon  the  same  trusu  as  the 
lease. 

A  person  acting  as  agent,  or  in 
any  similar  capacity,  for  a  person 
having  an  interest  in  a  lease,  cannot 
lenew  for  his  own  benefit.  See 
Edwards  r.  Lewis^  3  Atk.  538; 


Griffin  v.  Griffin,  1  S.  &  L.  852 ; 
*Mutvany  v.  Dillon,  1  Ball  _  ^^  ^ 
&  B.  417  iSLnilMtdhaUenv.  L  ^^J 
Jkfarum, 3  D.&W.  3 17,  in  which  case 
a  lease  was  obtained  by  a  person  stand- 
ii)gtbydelegation,inthe  place  of  guar* 
dians,  and  who,  at  the  same  time, 
filled  the  characters  of  agent,  re- 
ceiver, and  tenant ;  it  was  set  aside 
by  Sir £dward  Stigden,  L.  C,  upon 
the  equity  arising  out  of  those  re- 
lations and  upon  public  policy. 

A  trustee  who  has  renewed  will 
be  directed  to  assign  the  lease,  free 
from  incumbrances,  except,  itseems^ 
any  lease  made  by  him  bona  fide  at 
the  best  rent :  {Bowles  v.  SteumrU 
1  S.  &  L.  230) :  and  he  must  ac- 
count also  for  the  mesne  rents  and 
profits  and  fines  which  he  may  have 
received ;  {Mulvany  v.  DiUon,  1 
Ball  &  B.  400 ;  WaUey  v.  fraUey. 

1  Vern.  484 ;  Luckin  v.  Bushworth^ 
Finch,  302;  Blewett  v.  Mllett,  7 
Bro.  P.  C.  367,  Toml.  ed. ;  Bawe 
V.  Chichester,  Amh,  715);  even  al- 
though  the  lease  had  expired  before 
the  bill  was  filed  :  Eyre  v.  Dolphin^ 

2  Ball  <&  B.  200.  But  where  a 
tenant  for  life  has  renewed,  the  ac- 
count will  commence  only  from  his 
decease :  Giddings  v.  Giddings,  3 
Russ.  241.  On  the  other  hand,  the 
person  who  has  renewed  the  lease 
will  be  entitled,  as  in  the  principal 
case,  to  be  indemnified  against  the 
covenants  he  may  have  entered  into 
with  the  lessor ;  [Giddings  v.  Gid^ 
dings,  3  Russ.  241 ;)  and  he  will 
also  have  a  lien  upon  the  estate  for 
the  costs  and  expenses  of  renewing 
the  lease,  with  interest;  {Bawe  y 
Chichester,  Amb.  716,  720 ;  Cop- 
pin  V.  Femyhough,  2  Bro.  C.  C. 
201 ;  JMwrence  v.  Maggs,  1  Eden, 
453,  and  note  ;  James  y.  Dean,  11 
Ves.  383;  Kempton  y.  Packman^ 
cited  *l  Ves.  176;)  and  for  the  ex- 
penses of  lasting  improvements: 
HoU  y.  HoU,  1  Cha.  Ca.  100;  and 
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see  Lawrence  v.  Magga,  and  note  ; 
even  though  incurred  after  the  insti- 
tution of  the  suit:  WaUey  v.  Wal- 
ley,  1  Vern.  487.  So,  also,  will  a 
tenant  for  life  have  a  lien  for  such 
proportion  of  the  fine  upon  renewal 
as  ought  to  be  borne  by  the  remain- 
derman :  Lawrence  v.  Maggs,  and 
note  by  Eden.  As  to  contribution 
towards  payment  of  fines  upon  re- 
newals, sec  ffhite  v.  White,  9  Ves. 
554  ;  Playters  v.  Abbott,  2  My.  & 
K.  97;  Earl  of  Shaftesbury  v. 
Duke  of  Marlborough,  2  My.  &  K. 
Ill;  Reeves  v.  Creswick,  3  You. 
db  Coll.  Exch.  Ca.  716;  Jones  v. 
Jones,  5  Hare,  440;  Giddings  v. 
Giddings,  3  Russ.  241,  259. 

The  same  remedies  which,  as  we 
have  before  seen,  may  be  had  against 
trustees,  executors,  and  persons  with 
limited  interests,  renewing  leases  in 
their  own  names,  may  also  be  had 
against  volunteers  claiming  through 
them ;  {Bowles  v.  Stewart,  1  S.  & 
L.  209  ;  Eyre  v.  Dolphin,  2  Ball  & 

B.  290  ;  Blewett  v.  Mllett,  7  Bro. 
P.  C,  Toml.  ed.,  367 ;)  and  against 
purchasers  from  them,  with  notice 
express  or  implied :  WaUey  v.  Wai' 
ley,  1  Vern.  484 ;  Eyre  v.  Dolphin, 

^^  ^  2  Ball  &  B.  290 ;  Parker  v. 
I  ^^^  Brooke,  9  Ves.  583.  ♦In 
Coppin  V.  Femyhough,  2  Bro.  C. 

C.  291,  a  recital  in  a  lease,  assigned 
to  a  mortgagee,  of  the  surrender  of 
a  former  lease,  in  which  mention 
was  made  of  the  settlement  under 
which  the  cestui  que  trust  claimed, 
was  held  to  be  constructive  notice. 
But  the  cestui  que  trust  may  be 
bound  by  acquiescence  and  lapse  of 
time.  See  Isald  v.  Fitzgerald,  cit- 
ed in  Owen  y.  WiUiams,  Amb.  735, 
737 ;  Norris  v.  Le  Neve,  3  Aik. 
38 ;  Jackson  v.  Welsh,  L.  &,  Q.,  t. 
Plunk.  346. 

It  is  undetermined  whether  the 
purchase  of  the  reversion  from  the 
lessor  by  trustees  or  a  tenant  for  life 


of  a  lease  comes  within  the  rale 
which  precludes  them  from  renew- 
ing such  tease  for  their  own  benefit, 
although  such  a  purchase  may  be 
made  from  a  stranger.  In  Randall 
V.  Russell,  3  Mer.  190,  where  a  te- 
nant for  life  of  leaseholds  held  of  a 
college,  purchased  the  reversion  ia 
fee  from  a  stranger,  to  whom  the 
college  had  sold  it ;  upon  a  bill  filed 
by  the  remainder-man,  contending 
that  the  situation  of  the  tenant  for 
life  gave  her  an  opportunity  to  make 
the  purchase,  and  that  she  ought  to 
be  turned  into  a  trustee  of  the  rever- 
sion for  them,  Sir  WiUiam  Grants 
M.  R.,  said  that  no  case  was  men- 
tioned in  which  this  sort  of  equity 
had  been  carried  to  such  a  length. 
The  college  had  aliened  the  pro- 
perty to  an  individual.  The  benefit 
attending  the  tenant  right  of  renew- 
al with  a  public  body  was  gone,  and 
a  lease  at  rack-rent  was  all  that  was 
to  be  expected  from  the  private  pro- 
prietor. His  Honor,  therefore,  held, 
that  the  reversion  was  not  subject  to 
the  trusts  of  the  will.  With  respect 
to  the  question  whether  the  tenant 
for  life  could  have  become  a  pur- 
chaser of  the  reversion,  not  from  a 
mere  stranger,  but  from  the  college, 
his  Honor  observed,  that  it  might  be 
said  that  she  thereby  intercepted  and 
cut  ofifthe  chance  of  future  renewals, 
and  consequently  made  use  of  her 
situation  to  prejudice  the  interests 
of  those  who  stood  behind  her  ;  and 
that  there  might  be  some  sort  of 
equity  in  their  claim  to  have  the 
reversion  considered  as  a  substitu- 
tion for  those  interests,  although  he 
was  not  aware  of  any  decision  to 
that  efiect.  See  Hardman  v.  John* 
son,,  3  Mer.  347;  Norris  v.  Le 
Neve,  3  Atk.  37;  Lesley^ s  case, 
Freem.  52.  A  quasi  tenant  in  tail 
of  leaseholds,  being  the  absolute 
owner  of  them,  is  not  bound  by  the 
same  equuies   as   persons    having 
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merely  limited  interests ;  thus,  where 
a  testator  devised  leaseholds  for  lives 
to  trustees  for  A.  and  the  heirs  of 
his  body,  and  if  he  should  die  with- 
out issue,  remainder  to  B.  A.  sur- 
rendered the  old  lease,  and  took  a 
new  one  to  himself  and  his  heirs 
for  three  new  lives,  and  died  with- 
out issue,  having  devised  the  lease- 
holds to  his  widow  for  life,  with 
remainders  over.  A  bill,  filed  by 
B.,  to  have  the  benefit  of  the  new 
lease,  insisting  that  the  surrender  of 

r  •^0 1  *^^®  ^^^  ^^^^  ^^^  taking  the 
^  -'  new  one,  was  not  suflScient 
to  bar  the  limitation  to  him,  and  that 
those  claiming  under  A.  ought  to  be 
held  trustees  of  the  new  lease,  was 


dismissed :  Blake  v.  Blake^  1  Cox, 
266. 

Where  a  stranger  obtains  a  rene* 
wal  of  a  lease,  or  a  reversionary 
lease,  the  old  tenant  has  no  equity 
against  him:  Lee  v.  Lord  Vernon^ 
5  Bro.  P.  C.  10,  Toml.  ed. ;  Earl 
of  Sandwich  v.  Earl  of  Litchfield^ 
Colles,P.  C,  104  ;  Stokes  v.  Clarke, 
Colles,  P.  C,  192  ;  Neshitt  v.  Tre- 
dennickj  1  Ball  &  B.  29 ;  Lesley's 
case,  Freem.  52.  Nor>  it  seems, 
has  a  lessee  any  equity  against  his 
sub-lessee,  who  obiains  a  renewal 
from  the  head  landlord  without  con. 
suiting  him :  MaunseU  v.  O'Brien, 
1  Jones,  176,  Exch.  Rep.  (Ireland). 


It  is  a  principle  firmly  maintain- 
ed in  the  equity  jurisprudence  of 
this  country,  that  a  trustee  is  not  at 
liberty  to  act  or  contract  for  his  own 
benefit  in  regard  to  4he  subject  of 
the  trust,  and  that  the  advantage  of 
all  that  he  does  about  the  trust  pro- 
perty shall  accrue  to  the  cestui  que 
trust,  if  the  latter  desire  it.  An 
independent  interest  in  a  trustee,  in 
the  subject  of  the  trust,  would,  in  its 
very  nature,  be  an  interest  hostile  to 
the  cestui  que  trust;  and  that  is 
repugnant  to  the  relation  which  the 
trustee  has  assumed.  So  far  as  he 
acts  about  the  property  for  himself, 
distinctly,  he  devests  himself  of  the 
character  of  trustee  for  another ;  and 
this  by  his  own  act  he  cannot  do. 
The  cestui  que  trust  has  a  claim  to 
bis  entire  services  about  the  subject 
which  has  been  confided  to  him ;  and 
equity,  therefore,  affects  with  a  trust 
ftll  his  transactions  and  agreements 
in  respect  to  it ;  at  least,  it  does 
•o  at  the  option  of  the  cestui  que 
truHt,  This  claim  extends  as  well 
to  the  knowledge,  aa  to  the  influence 


and  power,  which  the  trustee  obiains 
from  his  situation :  and  if  a  person, 
from  being  placed  in  a  relation  of 
confidence  towards  another,  or  being 
employed  in  any  fiduciary  capacity 
about  property,  acquires  peculiar  in- 
formation about  its  value,  or  circum- 
stances, or  condition,  he  is  disabled 
from  exercising  this  information  for 
his  own  benefit,  in  opposition  to  him 
by  whose  confidence  he  obtained  it. 
And  this  is  not  confined  to  cases  of 
express  and  formal  trusts  ;  the  rule  is 
applied  as  far  as  the  principle  and 
morality  and  policy  upon  which  it  is 
founded  extend.  Wherever  a  con- 
doncc  is  permitted, a  duty  is  assumed, 
and  a  trust  is  the  medium  by  which 
chancery  enforces  mere  duties  in 
respect  to  property.  Wherever  one 
person  is  placed  in  such  relation  to 
another,  by  the  act  or  consent  of  that 
othy,  or  the  act  of  a  third  person,  or 
of  the  law,  that  he  becomes  interest- 
ed for  him  or  interested  with  him, 
in  any  subject  of  properly  or  busi- 
ness, he  is  prohibited  from  acquiring 
rights  in  that  subject  antagonist  to 
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the  person  wilh  whose  interests  he 
has  become  associated.  If  one  comes 
into  an  interest,  by  the  permission  of 
another,  or  accepts  an  interest  with 
another  by  the  act  of  a  third  person 
or  of  the  law,  as  in  the  case  of  ten* 
ants  in  common  under  the  same  will 
or  descent,  an  implied  obligation 
arises  to  sustain  the  common  interest 
into  which  he  has  been  admitted  ; 
and  equity  vindicates  it  in  the  form 
of  a  trust.  A  fiduciary  obligation 
sufficient  to  lead  to  the  enforcement 
of  the  prohibitory  principle  consider- 
ed in  Keech  v.  Sandford  is  recog- 
nised as  resting  upon  executors  and 
administrators,  guardians,  agents, 
mortgagees,  tenants  for  life,  joint- 
tenants  and  co-parceners,  tenants  in 
common  coming  in  under  the  same 
purchase  or  descent,  and  vendees  up 
to  the  time  of  the  completion  of  the 
conveyance. 

That  the  renewal  of  a  lease  by  a 
trustee  enures  to  the  benefit  of  the 
cestui  que  trusU  is  universally  admit- 
ted in  this  country.  "If  we  go 
through  all  the  cases,"  said  Chan- 
cellor Kent,  in  Davoue  v.  Fanning, 
2  Johnson's  Chancery, 552,  258,  »•  I 
doubt  whether  we  shall  find  the  rule 
and  the  policy  of  it,  laid  down  with 
more  clearness,  strictness  and  good 
sense  (than  in  Keech  v.  Sandford). 
This  decision  has  never  been  ques- 
tioned ;  and  that  a  trust  resulis  on 
the  renewal  of  an  infant's  lease,  has 
since  been  regarded  as  a  familiar 
point."  The  authority  of  Keech  v. 
Sandford,  and  the  principle  estab- 
lished by  it,  are  also  acknowledged 
in  MClanachan*8  Heirs  v.  Hender- 
$on*s,  2  Marshall's  Kentucky,  388, 
389  ;  Cox's  Heirs  v.  Cox  ^  Talbert 
Peck,  443,  450 ;  WaUiugton's^s- 
tote,  1  Ashmead,307,  310;  and  per 
Rogers,  J.  in  Fish  v.  Sarber,  6  Watts 
&  Sergeant,  18,  31,  35.  ><  In  chan- 
cery," said  Duncan,  J.,  in  The  case 
ofHeager*B  Executors ^  15  Sergeant 


&  Rawle,  65,  66,  «Mhe  principle  is 
one  never  departed  from,  and  is  as 
binding  as  any  axiom  of  the  common 
law ;  that  he  who  takes  upon  him 
a  trust,  takes  it  for  the  benefit  of 
him  for  whom  he  is  intrusted,  but 
not  to  take  any  advantage  for  him- 
self  A  trustee  shall  never  be  per- 
mitted to  raise  in  himself  an  interest 
opposite  to  that  of  his  cestui  que 
trust.  ...  If  a  trustee  or  executor 
obtain  the  renewal  of  a  term  in  trust* 
such  renewal  shall  be  for  the  benefit 
of  the  trust ;  Holt  v.  Holt,  1  Chan. 
Cas.  191.  Nor  will  the  circum- 
stance of  the  lessor  having  refused 
to  renew  to  the  cestui  que  trust,  he 
being  an  infant,  differ  the  case. 
Chan.  Cas.  61.  There  cannot  well 
be  a  stronger  proof  of  the  inflexibi- 
lity of  the  rule  than  this  :  he  may 
decline  to  accept  the  lease ;  but,  if 
he  does,  though  the  lessor  would  not 
grant  the  benefit  to  the  infant,  if  his 
trustee  chooses  to  take  it,  it  enures 
to  the  benefitof  the  infant."  "Where 
an  executor  of  guardian,"  said  Ken- 
nedy, J.  in  Galbraith  v.  Elder,  8 
Watts,  81,  94,  95,  "renews  a  leasci 
though  with  his  own  money,  such  re- 
newal shall  be  deemed  to  be  in  trust 
for  the  person  beneficially  interested 
in  the  old  lease."  The  same  princi- 
ple, in  its  application  as  between  mort- 
gagor and  mortgagee,  was  established 
in  Holridgev,  Gillespie,  2  Johnson's 
Chancery,  30.  There,  the  mort- 
gagee of  a  lease  had  surrendered  up 
the  old  lease,  and  taken  a  new  one 
in  his  own  name ;  and  the  mortgagor 
sought  relief  in  equity  by  a  bill  in 
the  nature  of  a  bill  to  redeem.  «•  The 
plaintiff,"  said  Chancellor  Kent,  »<  is 
entitled  to  redeem  the  whole  of  the 
premises  contained  in  the  lease,  and 
to  have  the  entire  advantage  of  the 
new  lease,  on  such  redemption.  The 
renewed  lease  enures  for  the  benefit 
of  the  mortiragor.  According  to  the 
cases  of  Manlove  v.  Bale^  and  of 
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Bake^traw  v.  Brewer,  (2  Vera.  84. 
2  P.  Wms.  511,)  the  additional  term 
comes  from  the  same  old  root,  and  is 
subject  to  the  same  equity  of  redemp- 
tion, otherwise  hardship  and  oppres- 
sion might  be  practised  upon  the 
mortgagor.  It  is  analogous,  in  prin- 
ciple, to  the  case  of  a  trustee  holding 
a  lease  for  the  benefit  of  the  cestui 
que  trust.  Courts  of  equity  have 
said,  that  if  he  makes  use  of  the  in- 
fluence which  his  situation  enables 
him  to  exercise,  to  get  a  new  lease, 
he  shall  hold  it  for  the  benefit  of  the 
cestui  que  trust.  (1  Dow.  269.  1 
Ch.Cas.  191.  iBro.Ch.Cas.  198.) 
So,  if  a  guardian  takes  a  renewed 
lease  for  lives,  the  trust  follows  the 
actual  interest  of  the  infant,  and  goes 
to  his  heir,  or  executor,  as  the  case 
may  be.  (18  Vesey,  274.)  Indeed, 
it  is  a  general  principle,  pervading 
the  cases,  that  if  a  mortgagee,  exe- 
cutor, trustee,  tenant  for  life,  &c., 
who  have  a  limited  interest,  gets  an 
advantage  by  being  in  possession, 
<«  or  behind  the  back"  of  the  party 
interested  in  the  subject,  or  by  some 
contrivance  in  fraud,  he  shall  not  re- 
tain the  same  for  his  own  benefit,  but 
hold  it  in  trust.  (Lord  Manners,  in 
1  Ball  &  Bentty,  46,  47.  2  Bail  <fc 
Bcatty,  290,  298.)  The  doctrine 
has  been  um'form  from  the  decision 
of  Lord  Keeper  Bridgman,  above 
referred  to  in  1  Ch.  Cas.  191,  down 
to  the  most  recent  decisions."  The 
rule  was  enforced  in  an  analogous 
case,  in  Huson  v.  Wallace,  1  Ri- 
chardson's Elquity,  2,  4,  7,  where  an 
intestate  had  contracted  for  the  pur- 
chase of  a  tract  of  land  to  which  a 
ferry  was  attached,  and  his  wife  be- 
coming administratrix,  had  obtained 
after  his  death  a  recharter  of  the 
ferry  in  her  own  name.  ♦*  From 
analogy  to  the  doctrine  of  renewing 
i«asei  by  trustees  of  tenant**,"  said 
Harper,  C,  "lam  of  opinion  that 
she  must  be  considered  a  trustee" 


for  the  children.  He  then  reviewed 
the  cases  from  Keech  v.  Sandford^ 
down ;  and  added,  "  It  is  to  be  ob- 
served, that  in  most  of  these  cases 
there  was  no  covenant  for  renewal, 
so  that  it  was  at  the  option  of  the 
lessors  to  renew  or  not ;  but,  as  it  is 
said,  there  is  a  good  will  in  favour 
of  the  former  tenant,  which  gives 
him  an  interest  in  the  renewal.  .  .  • 
(The  children)  had  that  interest  in 
the  renewal  of  the  charter,  of  which 
the  cases  speak,  and  that  claim  on 
the  good  will  and  preference  of  the 
legislature,  which  we  know,  in  point 
offset,  to  be  almost  always  shown  to 
the  former  grantees,  and  owners  of  the 
adjoining  land ;  and  was  it  not 
plainly  against  equity  that  disregard* 
ing  this  claim,  she  should  procure 
the  entire  benefit  to  herself?" 

Upon  a  similar  ground,  it  is  a  set- 
tled rule  in  equity,  that  if  a  trustee 
purchases  claims  or  incumbrances 
against  the  trust  estate,  at  a  discount, 
the  purchase  shall  enure  to  the  bene- 
fit of  the  interest  which  it  is  his  duty 
to  protect.  In  Green  v.  Winter,  1 
Johnson's  Chancery,  27,36,  a  trustee 
had  bought  in,  at  a  discount,  a  mort- 
gage on  the  trust  property.  ••  This 
purchase,"  said  the  Chancellor, 
"ought,  justly,  and  upon  all  sourtd 
principles  of  equitable  policy,  to 
enure  to  the  benefit  of  the  trust,  and 
not  to  the  benefit  of  the  trustee.  A 
trustee  is  not  permitted  to  use  the  in- 
formation he  gains  as  trustee,  by  pur- 
chasing in  for  himself.  A  court  of 
equity  watches  the  conduct  of  a  trus- 
tee with  jealousy ;  and  if  he  com- 
pounds debts  or  mortgages,  or  pui^ 
chases  them  in,  at  a  discount,  he  shall 
not  be  sufifered  to  turn  the  specula- 
tion to  his  own  advantage."  See 
also  Van  Home  v.  Fonda,  5  Id.  388, 
409 ;  Hawley  v.  Mnncius,  7  Id.  1 75, 
188;  Giddingsv.  Eastman,  5  Paige, 
561  ;  Steele  v.  Babcock,  1  Hill's  N. 
Y.  528,  530;  The  case  of  Heager's 
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Executora^  15  Sergeant  &  Hawie, 
65 ;  Bayd  ?.  Hawkins^  2  Iredell's 
Eqiiiiy,304,a06;  Prevost  v.  Gralz 
etal.  1  Peters'sC.C.  366,  373.  The 
trustee,  however,  is  entitled  to  be  re- 
imbursed the  amount  he  has  expend- 
ed, with  interest ;  Quackenbush  v, 
Leonard,  9  Paige,  334,  344 ;  A/a- 
thews  ^  fftfe  v.  Dra  gaud  and  others 
8  Desaussure,  25,  28.  The  same 
principle  is  applied  where  a  trustee 
buys  in  an  adverse  claim  to  the  trust 
estate :  the  purchase  accrues  to  the 
benefit  of  the  cestui  que  trust,  who 
however  must  re-imburse  the  trustee 
to  the  extent  of  his  outlay ;  M*Cianch 
chants  Heirs  v.  Henderson's,  2  Mar- 
shall, 388,  389 ;  Morrison's  Ux'or 
y.  Caldwell,  5  Monroe,  426,  435 ; 
Kellogg  V.  Wood^  4  Paige,  578, 
621. 

Joint-tenants  and  co-parceners  stand 
in  such  confidential  relations  in  re- 
gard to  one  another's  interest,  that 
one  of  them  is  not  permitted  in  equity 
to  acquire  an  interest  in  the  property 
hostile  to  that  of  the  other:  and, 
there fote,  a  purchase,  by  a  joint- 
tenant  or  co-parcener,  of  an  incum- 
brance on  the  joint  estate,  or  an  out- 
standing title  to  it,  is  held,  at  the 
election  of  his  co-tenants  within  a 
reasonable  time,  to  enure  to  the  equal 
benefit  of  all  the  tenants,  upon  condi- 
tion that  they  will  contribute  their 
respective  ratios  of  the  consideration 
actually  given ;  Lee  if  Graham  v. 
Fox,  ^c,  6  Dana,  171,  176.  The 
same  equity  is  considered  as  subsist- 
ing between  tenants  in  common  un- 
der the  same  instrument;  and  was 
enforced  in  Van  Home  v.  Fonda,  5 
Johnson's  Chancery,  388,  407,  a 
case  of  two  devisees  of  an  imperfect 
title  under  a  will.  «*  I  will  not  say" 
observed  the  Chancellor  in  that  case, 
«•  that  one  tenant  in  common  may  not, 
in  any  case,  purchase  in  an  outstand- 
ing title  for  his  exclusive  benefit. 
But  when  two  devisees  are  in  pos- 


session, under  an  imperfect  title,  de- 
rived from  their  common  ancestor, 
there  would  seem,  naturally  and 
equitably,  to  arise  an  obligation  be- 
tween them,  resulting  from  their 
joint  claim  and  community  of  inter- 
ests, that  one  of  them  should  not  af- 
fect the  claim,  to  the  prejudice  of  the 
other.  It  is  like  an  expense  laid  out 
upon  a  common  subject,  by  one  of 
the  owners,  in  which  case  all  are  en- 
titled to  the  common  benefit,  on  bear- 
ing a  due  proportion  of  the  expense. 
It  is  not  consistent  with  good 
faith,  nor  with  the  duty  which  the 
connexion  of  the  parties,  as  claim- 
ants of  a  common  subject,  created, 
that  one  of  them  should  be  able, 
without  the  consent  of  the  other,  to 
buy  in  an  outstanding  title,  and  ap- 
propriate the  whole  subject  to  him- 
self, and  thus  undermine,  and  oust 
his  companion.  It  would  be  repug- 
nant to  a  sense  oT  refined  and  accu- 
rate justice.  It  would  be  immoral, 
because  it  would  be  against  the  reci- 
procal obligation  to  do  nothing  to  the 
prejudice  of  each  other's  equal  claim, 
which  the  relationship  of  the  parties, 
as  joint  devisees  created.  Commu- 
nity of  interest  produces  a  commu- 
nity of  duty,  and  there  is  no  real  dif- 
ference, on  the  ground  of  policy  and 
justice,  whether  one  co-tenant  buys 
up  an  outstanding  incumbrance,  or 
an  adverse  title,  to  disseize  and  ex- 
pel his  co-tenant.  It  cannot  be  tole- 
rated, when  applied  to  a  common 
subject,  in  which  the  parties  had 
equal  concern,  and  which  created  a 
mutual  obligation,  to  deal  candidly 
and  benevolently  with  each  other, 
and  to  cause  no  harm  to  their  joint 
interest."  The  co-tenant,  howeveri 
upon  availing  himself  of  the  pur- 
chase, becomes  subject  to  an  equal 
contribution  to  the  expense.  Id.  408. 
In  Ligget  v.  Bfthtol,  it  is  said  to  have 
been  decided  *»that  two  tenants  ia 
common,  who  had  heard  of  an  ad- 
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Terse  title,  and  agreed  to  join  in  de- 
fending against  it,  or  in  purchasing, 
were  bound  to  deal  fairly  with  each 
other ;  and  that  one  of  them  who 
purchased  the  adverse  title  for  a 
small  sum,  must  hold  it  in  trust  for 
the  other,  upon  that  other  paying  his 
proportion  of  the  purchase  money : 
and  the  law  (said  Huston,!.)  is  clearly 
as  decided  in  Fan  Home  y.Pondatkxid 
tills  case ;  nay,  it  goes  further;  and 
wherever  two  have  a  joint  estate,  it 
raises  a  duty  in  each  to  deal  fairly 
with  the  other;  and  one  who  pur- 
chases an  adverse  title,  will  not  be 
allowed  to  sweep  all  from  his  co-ten- 
ant; unless  some  special  circum- 
stances occur  in  the  cases  ;"  Smiley 
V.  Dixon,  I  Penrose  &  Watts,  439, 
441  ;  and  see  Galbraith  v.  Elder,  8 
Walls  81,  95  ;  and  Myerses  .Appeal, 
2  Barr,  463,  466.  In  South  Caro- 
lina, also,  it  is  said  to  have  been  held 
that  a  tenant  in  common  in  posses- 
sion is  a  trustee  to  preserve  the  es- 
tate for  the  rest ;  Goulding  v.  Gould- 
ing,  cited  in  Huaon  v.  Wallace,  1 
Richardson's  Equity,  9.  But  ten- 
ants in  common,  probably,  are  sub- 
ject to  this  mutual  obligation,  only 
where  their  interest  accrues  under 
the  same  instrument,  or  act  of  the 
parties  or  of  the  law,  or  where  they 
have  entered  into  some  engagement 
or  understanding  with  one  another: 
for  persons  acquiring  unconnected 
interests  in  the  same  subject,  by  dis- 
tinct purchases,  though  it  may  be 
under  the  same  title,  are  probably 
not  bound  to  any  greater  protection 
of  one  another's  interest,  than  would 
be  required  between  strangers.  See 
Matthew9  v.  BUbs^  22  Pickering, 
48. 

A  tenant  for  life  is  bound  to  the 
same  consideration  of  the  interests  of 
those  in  remainder  and  reversion  as 
is  required  between  joint-tenants ; 
and  if  he  purchases  an  incumbrance 
or  outstanding  title»  it  becomes  in  his 


hands  a  trust  for  their  benefit ;  Bou^ 
Ung*s  Bepg.  v.  Dobyn^s  Admr.  5 
Dana,  434,  446  ;  Slump  and  others 
V.  Findlay  and  others,  2  Rawle,  168, 
174.  In  Dickinson  and  Wife  v.  Cod* 
wiseand  others,  1  Sandford,214,2259 
it  was  held  that  a  husband  purchas- 
ing a  gore  of  land  which  controlled 
the  access  to  stores  built  upon  his 
wife's  land,  and  which  could  not  be 
used  separately  for  any  valuable  pur- 
pose, must  be  considered  as  purchas- 
ing in  trust  for  the  wife's  interest. 
"As  husband,"  said  the  Asst.  Y. 
Chancellor,  ^mu  the  possession  of  a 
life  estate  in  her  lands,  jure  maritif 
he  had  a  duty  to  perform  which  was 
incompatible  with  the  purchase  of 
this  gore  for  his  own  exclusive  bene- 
fit. He  used  the  means  given  to 
hihi  by  his  position  as  husband,  and 
obtained  this  grant.  The  general 
principle  of  equity  which  prohibits  a 
purchase  by  parties  placed  in  a  situ- 
ation of  trust  or  confidence  with  re- 
spect to  the  subject  of  the  purchase, 
has  been  steadily  and  uniformly  en- 
forced, from  the  time  of  Lord  Keep- 
er Bridgman  in  1670  {Holt  v.  Holt^ 
1  Cha.  Cas.  190)  \o  the  present 
day." 

A  vendee  of  lands,  entering  before 
the  conveyance  is  perfected,  is  afiect- 
ed  with  the  same  equity  in  favour  of 
his  vendor ;  and  if  he  purchases  an 
adverse  title  he  cannot  set  it  up 
against  the  vendor,  but  the  vendor  is 
entitled  to  have  it  upon  reimbursing 
the  purchaser;  Morgan^ s  Heirs  v. 
Boone's  Heirs,  4  Monroe,  29 1 ,  298  ; 
Harper  v.  Beno  et  al.  1  Freeman's 
Chancery,  323,  333 ;  Wood  v.  Per- 
ry, 1  Barbour,  115,  134. 

An  agent  undertaking  any  busi- 
ness for  another  is  disabled  in  equity 
from  dealing  in  the  matter  of  the 
agency  upon  his  own  account  or  for 
his  own  benefit.  If  an  agent  em- 
ployed to  pr  cure  a  lease,  or  to  pur- 
chase lands,  for  another,  take  a  lease 
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or  conyeyance  in  his  own  name,  he 
will  be  considered  as  holding  it  in 
trust  for  his  principal ;  Parkut  v. 
Alexander^  1  Johnson's  Chancery 
394;  Howell  y.  Baker,  4  Id.  118, 
120;  Sweet  t.  Jacocks,  6  Paige, 
355,  359,  364 ;  Ileacock  and  others 
y.  Coatesworth  and  others,  1  Clarke, 
84,  86  ;  Massie  y.  Watts,  GCranch, 
148, 170 ;  Ringoet  al.  v.  Binns  et  al. 
10  Peters,  270 ;  Rankin  v.  Porter, 
7  Walls,  387 ;  Church  v.  Sterling, 
16  Connetticut,  389,  400 ;  Segar  y. 
Edwards  and  Wife,  1 1  Leigh,  213; 
Switzer  et  al.  y.  Skiles  et  al.  3  Gil- 
maoi  529. 


An  attorney  or  connsellor  at  law, 
who  has  been  consulted  professionally 
in  regard  to  a  title,  cannot  afterwards 
purchase  an  outstanding  adverse  title 
to  the  land,  for  himself;  his  purchase 
will  enure  to  the  benefit  of  his  client ; 
Galbraith  v.  Elder,  8  Walls,  81,  94, 
100 ;  Cleavinger  y.Reimar,  3  Walts 
&,  Sergeant,  487,  493  ;  Hockenbury 
y.  Carlisle,  5  Id.  348,  350. 

The  cases  relating  to  the  inability 
of  a  trustee  to  be  a  purchaser  of  the 
trust  property  on  his  own  account,  at 
a  sale  of  it,  will  be  found  in  the  note 
to  Fox  y.  Mackreth,  infra  p. 


[*40] 


♦ELLIOT  V.  MERRYMAN. 


[BARNARDISTON'S  CHANCERY  REPORTS,  78.-JULY  lit,  1740,  AT 
THE  ROLLS.] 

LIABILITY  OF  A  PURCHASER  TO  SEE  TO  THE  APPLICATION 
OF  HIS  PURCHASE-MONEY.]— J.  purchaser  of  personaky  from  an 
executor  will  not  be  held  liable  to  see  to  the  application  of  the  purchase- 
money,  except  in  causes  of  fraud. 

Bis  a  general  rule,  that,  uhere  real  estate  is  devised  to  trustees,  upon  trust  to 
sell  for  payment  of  debts  generally,  the  purchaser  is  not  bound  to  see  thai  the 
money  is  rightly  applied.  The  same  rule  applies  where  real  estate  is  not 
devised  to  be  sold  for  the  payment  of  debts,  but  is  only  charged  with  such 
payment. 

If  real  estate  is  devised  upon  trust  to  be  sold  for  the  payment  of  certain  ddts^ 
mentioning  to  whom  in  particular  those  ctebts  are  owing,  the  purchaser  is 
bound  to  see  that  the  mottey  is  applied  for  the  pa^/ment  of  those  ddits. 

Thomas  Smith  became  indebted  to  seyeral  persons  by  bond,  and  likewise 
by  simple  contract.  In  three  of  these  bonds  Goodwin  was  bound  with  him 
as  surely ;  and  afterwards  Goodwin  gave  his  own  bond  alone  to  one  of  the 
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creditors,  to  whom  Smith  was  bound  in  a  single  bond.  Smith,  being  thus 
indebted,  made  his  will,  and,  in  the  beginning  of  it,  says,  *^mywiU  iSfthat 
all  my  debts  be  paid;  and  I  do  charge  all  my  lands  with  the  payment 
thereof. ^^  Then  came  the  clause,  upon  which,  together  with  the  other  cir- 
cumstances   of  the  case,  the   present  question   principally   determines. 

"//«ii. — I  give  all  my  real  and  persona]  estsie  to Goodwin,  to  hold  to 

him,  his  heirs,  executors,  •administrators,  and  assigns,  chargeable^  r*4in 
nevertheless,  with  the  payment  of  all  my  debts  and  legacies,**  Of  L  J 
this  will  he  made  Goodwin  his  executor. 

The  testator  died  in  1724  ;  Goodwin  proved  the  will,  and  in  that  same 
year  sold  a  freehold  estate  of  the  testator's  to  Hunt ;  in  the  year  following 
sold  a  leasehold  estate  of  the  testator's  to  Wright ;  and  in  1727  sold  another 
estate  of  the  testator's,  consisting  of  both  freehold  and  leasehold,  to  Merry- 
man. 

In  the  several  deeds  by  which  these  were  conveyed  from  Goodwin  to  the 
purchasers,  the  will  of  Smith  was  recited ;  and  to  one  of  those  deeds 
Elliot,  a  creditor  of  Smith's  was  a  subscribing  witness.  These  lands  were 
sold  in  the  neighbourhood  by  outcry.  At  the  time  of  these  sales,  the 
creditors,  all  of  them,  either  lived  in  the  town  where  Goodwin  lived,  or 
within  three^^r  four  miles  of  it.  During  all  this  time,  and  till  the  year 
1730,  the  creditors  went  on  regularly  receiving  their  interest,  which  was 
at  £6  per  cent.,  of  Goodwin.  Goodwin  was  a  solvent  man  till  1732,  and 
then  he  became  a  bankrupt. 

In  1734  the  present  bill  was  brought  by  the  creditors  of  Smith  against 
the  purchasers  of  these  lands  rtiat  have  been  mentioned  against  Goodwin, 
and  against  the  assignees  under  his  commission,  in  order  to  have  a  satisfac- 
tion of  their  debts  out  of  those  lands  which  were  sold  by  Goodwin. 

Mr.  Chute  argued  on  the  part  of  the  plaintiff,  and  for  authority  cited  2 
Vern.  528,(a)  616,(6)  Pagett  v.  Hoskins  in  Precedents  in  Chan- 
cery ,(c)  and  the  case  of  Morley  v.  Webb^  determined  by  the  present  Chan- 
cellor [Lord  Hardwicke,'] 

Mr.  Idle,  on  the  same  side,  cited  2  Yern.  444  \{d)  and  on  the  same  side 
Mr.  Murray  cited  the  case  of  Nugent  v.  Gifford,{e)  determined  by  the 
present  Chancellor. 

Mr.  Brown  argued  as  counsel  for  Hunt  and  Wright,  and  for  authority- 
cited  2  Ch.  Ca.  115,(/)  and  the  case  of  Abbot  v.  Gibbs.{g) 

Mr.  JVbe/ argued  on  the  same  side,  and  cited  1  Vern.  45,(A)  411,(t)  and 
Williams,  430.(A;) 

Mr.  Hoskins,  argued  as  counsel  for  Merryman,  and  cited  1  p^^o-i 
Vern.  303.(/)  L  *^J 

The  Hon.  John  Ybrket,  M.  R. — His  Honor  said,  his  opinion  was  that 

(a)  Chadwick  v.  Doleman.  (h)  Crane  v.  Drake. 

(c)  Free  Ch.  431.  {d)  Humble  ▼.  Bill. 

(e)  1  Atk.  463,  (/)  Ciilpi^pper  v.  Aston. 

(f)  1  Cq.  Ca.  Abr.  358.  (A)  Newman  ▼.  Johnson. 

(i)  Clowdsley  v.  Pelham.  {h)  Freemoolt  v.  Pedire,  1  P.  Wms.  430 

(Q  Spalding  v.  Shalmer. 
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the  plaintiffs  were  not  entitled  to  the  relief  they  sought  by  the  bill.  He 
said  it  was  very  true,  that  it  was  almost  impossible  to  make  a  determina- 
tion in  the  present  case,  but  that  it  must  fall  out  unfortunately  on  the  one 
party  or  the  other.  The  dispute  arising  between  creditors  on  the  one  side, 
and  purchasers  on  the  other,  both  these  sorts  of  persons  are  entitled  to  the 
favour  of  this  Court  ;  and  in  the  present  case  a  misfortune  must  fall  upoa 
one  of  them.  On  whom  it  is  to  fall,  is  the  question.  And  this  is  a  quea* 
tion  that  must  so  frequently  have  happened,  that  it  is  extraordinary  to  find 
no  determination  directly  in  point. 

The  case  is  this : — ^Thomas  Smith,  being  possessed  of  a  real  and  per- 
sonal estate,  was  indebted  to  several  persons  by  bond,  in  three  of  which 
bonds  Goodwin  was  bound  with  him  as  surety ;  and  be  had  contracted 
likewise  some  other  debts;  and  being  thus  indebted,  he  makes  his  will  to 
the  following  effect.  The  will  begins  with  this  introduction: — »*  My  will 
is,  that  all  my  debts  be  paid ;  and  I  do  charge  all  my  lands  with  the  pay- 
ment thereof.  Item, — I  give  all  my  real  and  personal  estate  to Good- 
win, to  hold  to  him,  his  heirs,  executors,  administrators,  and  assigns,  charge- 
able, nevertheless,  with  the  payment  of  my  debts  and  legacies.**  *Tis 
indeed  true  that  these  words  do  not  amount  to  a  devise  of  the  lands  to  be 
sold  for  the  payment  of  the  debts ;  and  they  only  import  a  charge  upon 
them  for  that  purpose.  However,  this  is  such  a  devise  as  is  within  the 
meaning  of  the  proviso  of  the  statute  of  Fraudulent  Devise8,(m)  and  does 
interrupt  the  descent  to  the  heir-at-law.  By  this  will  the  devisee  was  made 
executor. 

The  testator  died  in  1724.  Goodwin  paid  interest  for  the  debts  at  Mb 
per  cent,  regularly  till  1730.  After  the  testator's  death,  three  sales  of  this 
estate  were  made  by  Goodwin  ;  one,  of  an  estate  which  was  entirely  free- 
hold ;  the  other,  of  an  estate  entirely  leasehold;  and  a  third,  consisting  of 
freehold  and  leasehold  both. 

- 1,1^^-,  *The  bill  in  general  is  brought  by  the  creditors  of  Smith  against 
L  ^  the  purchasers,  in  order  to  have  a  payment  of  their  debts  out  of 
the  lands  of  Smith,  which  were  sold  to  them  by  Goodwin. 

With  regard  to  the  leasehold  estate,  the  case  is  so  extremely  plain,  that 
the  sale  of  that  must  stand,  and  that  the  creditors  cannot  have  a  satisfaction 
out  of  it,  that  his  Honor  said  it  would  be  monstrous  to  call  it  in  question. 
The  executors  are  the  proper  persons  that,  by  law,  have  a  power  to  dispose 
of  a  testator's  personal  estate.  *Tis  indeed  true  that  the  personal  estate 
may  be  clothed  with  such  a  particular  tru8ty{n)  that  it  is  possible  the  Court 
in  some  cases  may  require  a  purchaser  of  it  to  see  the  money  rightly 
applied.  But  unless  there  is  some  such  particular  trust,  or  &  fraud  in  the 
case,  it  is  impossible  to  say  but  the  sale  of  a  personal  estate,  when  made 
by  an  executor,  must  stand  ;  and  that  after  the  sale  is  made,  the  creditors 
cannot  break  in  upon  it. 

His  Honor  said,  he  would  now  consider  the  other  sales  that  have  been 
made,  and  would  examine  those,  first,  upon  the  general  rules  of  the  Court, 
and  in  the  next  place  upon  the  particular  circumstances  which  this  case  is 
attended  with. 

(w)  3W.&  M.c.  14. 

(n)  See  fionney  v.  Ridgard,  4  Bro.  C.  C.  130 ;  1  Cos,  145. 
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With  regard  to  the  first  of  these  matters,  the  geDeral  rule  is  that  if  a 
trust  directs  that  land  should  be  sold  for  the  payment  of  debts  generally ^ 
the  purchaser  is  not  bound  to  see  that  the  money  be  rightly  applied.  Oa 
the  other  hand,  if  the  trust  directs  that  the  lands  should  be  sold  for  the 
payment  of  certain  debts,  mentioning,  in  particular,  to  whom  those  debts 
were  otoing,  the  purchaser  is  bound  to  see  that  the  money  be  applied  for 
the  payment  of  those  debts. 

The. present  case,  indeed,  does  not  fall  within  either  of  these  rules, 
because  here  lands  are  not  given  for  the  payment  of  debts,  but  are  only 
charged  withjsuch  payment.  However,  the  question  is,  whether  that  cir* 
cumstance  makes  any  difference,  ^nd  his  Honor  was  of  opinion  that  ii 
did  not.  And  if  such  a  distinction  was  to  be  made,  the  consequence  would  be, 
that  whenever  lands  are  charged  with  the  payment  of  debts  generally,  they 
could  never  be  discharged  *of  that  trust  without  a  suit  in  this  court,  ^ .  -. 
which  would  be  extremely  inconvenient.  No  instances  have  been  L  -» 
produced  to  show  that  in  any  other  respect  the  charging  lands  with  the 
payment  of  debts  differs  from  the  directing  them  to  be  sold  for  such  a 
purpose  ;  and  therefore  there  is  no  reason  that  there  should  be  a  differ- 
ence established  in  this  respect.  The  only  objection  that  seemed  to  be  of 
weight  with  regard  to  this  matter  is,  that  where  lands  are  appointed  to  be 
sold  for  the  payment  of  debts  generally,  the  trust  may  be  said  to  be  per- 
formed as  soon  as  those  lands  are  sold  ;  but  where  they  are  only  charged 
with  the  payment  of  debts,  it  may  be  said  that  the  trust  is  not  performed 
till  those  debts  are  discharged.  And  so  far,  indeed,  is  true,  that  where 
lands  are  charged  with  the  payment  of  annuities,  those  lands  will  be  charged 
in  the  hands  of  the  purchaser,(o)  because  it  was  the  very  purpose  of  mak; 
ing  the  lands  a  fund  for  that  payment,  that  it  should  be  a  constant  and  sub- 
sisting fund ;  but  where  lands  are  not  burdened  with  such  a  subsisting 
charge,  the  purchaser  ought  not  to  be  bound  to  look  to  the  application  of 
the  money  ;  and  that  seems  to  be  the  true  distinction. 

Having  thus  considered  the  case  under  the  general  rule,  his  Honor  said 
he  would  now  consider  it  under  the  particular  circumstances  that  attended 
it ;  and  the  particular  circumstances  are  such  as  are  far  from  strengthening 
the  plaintiffs'  case,  but  rather  the  contrary. 

One  of  those  circumstances  is  the  length  of  time  the  plaintifis  have  lain 
by,  without  at  all  insisting  on  any  charge  upon  these  estates.  Goodwin 
was  a  solvent  man  till  his  bankruptcy  in  1732.  Here  have  been  three  pur- 
chases of  these  estates,  made  at  different  times — the  one  in  1727,  the  other 
two  in  1725  and  1724.  The  first  of  them  was  made  by  Hunt,  the  second 
by  Wright,  and  the  third  by  Merryman.  During  all  these  transactions 
the  plaintiffi  do  not  mention  one  word  of  their  charge  upon  this  estate ; 
but,  on  the  contrary,  regularly  received  their  interest  of  Goodwin  till  the 
year  1730.  It  is  indeed  true,  that  there  is  no  express  proof  that  the 
plaintiffs  knew  of  these  purchases,  but  there  is  reason  to  •imagine  p»^K-i 
that  they  did.  The  purchases  were  made  in  the  neighbourhood  by  L  -' 
outcry  ;  some  of  the  creditors  lived  in  the  same  town  that  Goodwin  did  ; 
and  ail  of  them  lived  within  three  or  four  miles  of  him  ;  and  Elliot,  one  of 
the  creditors,  was  a  subscribing  witness  to  one  of  the  purchase-deeds.    The 

(o)  Noft,  it  seems,  if  there  ia  also  a  charge  of  debts.    See  Pope  v.  Adams,  4  Beav.  269. 
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want  of  notice,  too,  on  the  part  of  the  parchasere,  is  a  considerable  circum- 
stance in  their  favour.  Il  is  indeed  true,  that  they  had  notice  that  there 
were  debts  chargeable  upon  this  estate ;.  but  it  does  not  appear  they  knew 
to  whom  those  debts  were  owing.  Another  circumstance  is,  that  Good- 
win was  a  co-obligor  in  three  of  these  bonds,  and  to  another  of  the  obligees 
be  afterwards  gave  his  bond  alone,  which  may  well  be  considered  as  a  satis- 
faction for  that  bond.  By  this  it  appears  that  the  creditors  greatly  relied 
upon  Qoodwin  for  their  paymaster ;  and  there  is  not  much  reason  there- 
fore that  they  should  now  be  allowed  to  resort  to  the  testator's  estate. 

Upon  the  whole,  his  Honor's  opinion  was,  that  the  plaintifis'  bill  roust 
be  dismissed,  and  even  with  costs,  as  against  Wright,  there  being  no  man- 
ner of  pretence  for  the  plaintiffs  to  come  upon  that  estate,  it  being  all  lease- 
hold and  sold  to  Wright  by  the  executor,  who  by  law  is  the  proper  person 
entrusted  to  dispose  of  the  testator's  personal  estate.  However,  with 
regard  to  the  rest  of  the  defendants,  his  Honor  said  he  would  only  dismiss 
the  bill  generally,  without  costs ;  and  so  he  was  pleased  to  decree  accord- 
ingly. 


EUiot  Y.  Merryman  is  always 
cited  as  a  leading  case,  wherever  the 
question  arises  as  to  the  liability  of  a 
purchaser  to  see  to  the  application  of 
his  purchase-money.  See  Bonney 
V.  Ridgard^  I  Cox,  147 ;  AfLeodv. 
J)rummondj  HVes.  162;  and  Shaw 
V.  JSorrer,  1  Keen,  647;  where  the 
rules  laid  down  in  that  case  were  ap- 
proved of  and  adopted. 

It  will  be  seen,  on  perusing  the 
judgment  of  the  Master  of  the  Rolls, 
that,  in  determining  this  question,  the 
rules  applicable  to  sales  of  real  estate 
and  to  sales  of  personal  estate  are 
not  identical.  It  will  be  convenient, 
therefore,  to  consider  these  rules  as 
applied  to  the  two  species  of  pro- 
perty separately. 

♦4fl  n  *f^T9t,  08  to  Purchasers  of 
L  *''J  Real  Estate,]— li  is  clear 
that  trustees  in  whom  real  property 
is  rested,  upon  trust  for  sale,  can  at 
law  give  a  valid  discharge  for  the 
purchase-money,  because  they  are  at 
law  the  owners.  In  equity,  how- 
ever, the  persons  amongst  whom  the 
produce  of  the  sale  is  to  be  distribut- 


ed are  considered  the  owners ;  and 
Courts  of  equity  have  therefore  held 
that  a  purchaser  must  obtain  a  dis- 
charge from  them,  unless  the  power 
of  giving  receipts  is  either  expressly 
or  by  implication  given  to  the  trus- 
tees. If  no  such  discharge  is  given, 
and  the  trustees  have  no  power  to 
give  receipts,  the  estate,  upon  amis, 
application  of  the  purchase-money, 
will  remain  chargeable  in  the  hands 
of  the  purchaser. 

Where  a  power  of  giving  receipts 
is  in  express  terms  conferred  upon 
trustees,  the  purchaser  will  not,  in 
cases  free  from  fraud  and  collusion, 
be  bound  to  see  to  the  application  of 
the  purchase-money.  Where,  how- 
ever, no  such  power  is  in  express 
terms  given,  much  difficulty  arises 
in  ascertaining  the  liability  of  the 
purchaser,  which  depends  upon  the 
question  whether  a  power  of  giving 
receipts  can  be  implied. 

One  of  the  rules  laid  down  in  the 
principal  case,  and  which  is  invaria- 
bly followed,  is,  that  if  the  trust  di* 
rects  lands  to  be  sold  for  payment  of 
certain  debts^  merUiorUng  in  parti- 
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cular  to  whom  those  debts  are  owingn 
the  purchaser  is  bound  to  see  that 
the  money  is  applied  for  the  pay- 
ment of  those  debts.  See  Dunch  v. 
Kent,  1  Vern.  261  ;  Culpepper  v. 
Jlston,  2  Ch.  Ca.  223  ;  Cotterell  i, 
Hampson,  2  Vern.  6 ;  Lloyd  v.  Bald- 
win, 1  Yea.  173;  Jthell v.  Beane,\ 
Ves.  215;  Doran  v.  Wiltshire,  3 
Swanst.  701 ;  Smith  v.  Guyon,  1 
Bro.  C.  C.  186;  Rogers  v.  Skilli- 
come,  Ainb.  189 ;  Binks  v.  Rokeby, 
2  Madd.  238.  The  same  rule  is  ap- 
plicable also  where  there  is  a  trust 
for  payment  of  legacies  or  annuities, 
which  from  their  nature  must  be  con- 
sidered as  specified  or  scheduled 
debts :  Johnson  v.  Kennet,  3  My.  &, 
K.  630  ;  Horn  v.  Horn,  2  S.  &  S. 
448. 

In  cases  coming  within  this  rule, 
as  the  trusts  are  of  a  limited  and  de- 
finite nature,  and  such  as  a  pur- 
chaser might,  without  inconvenience, 
aee  properly  performed,  a  power  to 
give  receipts  cannot  be  implied. 

Another  rule  laid  down  in  the 
principal  case  is,  *^  that,  if  a  trust 
directs  the  land  to  be  sold  for  the 
payment  of  debts  generally,  the  pur- 
chaser is  not  bound  to  see  that  the 
moruy  be  rightly  applied  ;^^  and  it 
was,  for  the  first  time,  decided,  that 
it  makes  no  differenc^whether  lands 
are  given  to  be  sold  for  the  payment 
of  debts  or  are  only  charged  with 
such  payment. 

The  principle  apoD  which  this 
rale  proceeds  appears  to  be  this: 
that,  as  it  cannot  be  presumed  that 
the  settlor  or  testator  could  expect  a 
trast  of  so  general  and  unlimited  a 
nature  to  be  undertaken  by  a  pur- 
chaser, jt  is  implied  that  it  was  in- 
tended that  the  trustees'  receipt 
rM7l  s^oo^d  be  a  valid  discharge  : 
L  * '  J  Williamson  v.  Curtis,  3  Bro. 
C.  C.  96  ;  Smith  v.  Quyon,  1  Bro. 
C.  C.  186;  and  Mr.  Belt's  note; 
Balfour  v.  Wetland,  16  Yes.  161 ; 


Shaw  V.  Borrer,  1  Kee.  559 ; 
Hardwicke  v.  Mynd,  I  Anst.  109; 
Barker  v.  Duke  of  Devon,  3  Mer. 
310. 

So,  also,  where  there  is  a  trust  or 
charge  for  the  general  payment  of 
debts,  as  well  as  for  the  payment  of 
legacies  or  annuities,  the  purchaser 
will  not  be  obliged  to  see  to  the  ap- 
plication  of  the  purchase-money ;  for, 
as  Lord  Thurlow  observed  in  Jebb 
V.  Abbott,  (cited  by  Mr.  Butler,  in 
his  note  on  Co.  Litt.  209,  b.,)  he 
cannot  be  expected  to  see  to  the  dis- 
charge of  legacies,  which  cannot  be 
paid  till  after  the  debts.  In  Bey" 
non  V.  Gollins  (cited  also  by  Mr. 
Butler  in  the  same  note.)  the  testa- 
tor had  charged  his  estate  with  the 
payment  of  his  debts  generally,  and 
with  a  legacy  of  JS800  for  his  daugh- 
ter for  life,  and  after  her  deaih  for 
her  children.  The  trustee  had  join- 
ed in  a  conveyance  of  part  of  the 
estate  to  a  purchaser,  and  permitted 
the  J@800  to  come  into  the  hands  of 
the  daughter's  husband,  and  it  was 
wasted.  The  bill  was  brought  by 
the  wife  and  children,  to  have  the 
legacy  made  good  by  the  purchasers 
of  the  estate,  and  against  the  trustee. 
It  was  dismissed  against  the  pur- 
chasers. Upon  the  hearing  for  fur- 
ther directions,  it  was  pressed  by  Mr. 
Ambler,  that  the  trustee  should  pay 
the  costs  of  the  purchasers.  But 
Lord  Thurlow  refused  this,  saying, 
that,  as  there  was  a  general  charge 
of  debts,  the  purchasers  were  not 
liable  to  see  to  the  application  of  the 
purchase-money  in  payment  of  the 
J6800,and  that,if  the  plaintiflT thought 
fit  to  make  unnecessary  parties,  the 
trustees  ought  not  to  pay  the  costs  of 
such  parties,  but  that  they  must  re- 
ceive them  from  the  plaintiff.  See 
also  Rogers  v.  Skillicorne,  Amb. 
188;  Walker  v.  Flamstead,  2  Ld. 
Ken.,  2nd  part,  67. 

In  Page  r.  Adam,  4  Bear.  269, 
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where  a  testator  gave  his  real  and 
personal  estate  to  A.,  subject  to  the 
payment  of  his  debts  and  certain  an- 
nuities, it  was  argued,  upon  ihc  au- 
thority of  a  dictum  in  the  principal 
case,  that  annuity  legacies  charged 
upon  land  were  different  from  other 
legacies,  inasmuch  as  it  was  intend- 
ed that  they  should  continue  a  charge 
upon  the  land.  However,  Lord 
Langdale^  M.  R.,  held,  that  A.  could 
make  a  good  title  to  the  real  estate 
without  the  concurrence  of  the  annu- 
itants, and  that  a  purchaser  from  A. 
was  not  bound  tosee  to  the  application 
of  the  purchase-money.  •*  When," 
observes  his  Lordship,  ««an  annuity 
is  charged  on  land,  and  there  is  no  de^ 
vise  for  the  payment  of  debts,  and 
no  general  charge  of  debts,  it  must 
be  deemed  that  the  land  was  intended 
to  be  a  constant  and  subsisting  secu- 
rity for  the  payment  of  the  annuity. 
But  in  the  case  of  Elliot  v.  Merry ~ 
tnanf  where  an  expression  to  that 
r*48l  ^^^^  *i^  used,  it  was  not  con- 
L  -^  sidered,  and  the  case  did  not 
require  it  to  be  considered,  whether, 
in  a  case  in  which  both  debts  and 
annuities  were  charged,  the  lands 
would  be  charged  with  the  annuities, 
in  the  hands  of  a  purchaser  from  the 
pe|pon  whose  duty  it  was  to  sell  for 
the  payment  of  debts  ;  and  the  opin- 
ion of  Lord  Eldon,  as  stated  in  the 
note  to  Jenkins  v.  E^s,  6  Ves.  654, 
n.,  is,  •  that  where  a  man  by  deed  or 
will  charges  or  orders  an  estate  to 
be  sold  for  payment  of  debts  gene- 
rally, and  then  makes  specific  dis- 
positions, the  purchaser  is 'not  bound 
to  see  to  the  application  of  the  pur- 
chase*money.  It  is  just  the  same 
at  if  the  specific  bequests  were  out 
of  the  will.*  Seeing  no  reason  to 
differ  from  this  opinion,  and  con- 
ceiving that  an  annuity  legacy 
charged  on  the  estate  is,  in  the 
sense  here  used,  a  specific  disposi- 
tion, subject  to  the  payment  of  debts, 


I  do  not  think  that  the  rule  ought  to 
be  departed  from,  by  reason  of  the 
nature  of  the  legacy.  The  reason 
on  which  the  rule  is  founded  ope- 
rates precisely  in  the  same  manner, 
whether  the  legacies  are  of  annuities 
or  of  sums  of  money  ;  and  it  would 
occasion  very  great  inconvenience, 
if  no  sale  of  estates,  for  payment  of 
debts  charged  thereon,  could  take 
place  without  the  authority  of  a 
Court  of  equity,  if  the  author  of  the 
charge  for  payment  of  debts  bad 
also  charged  the  estate  with  the  pay- 
ment of  legacies  in  the  form  of  an- 
nuities. There  are  one  or  two  cases, 
[Johnson  v.  Kennett,  3  My.  &  K. 
264;  Eland  v.  Eland,  1  Beav.  235,) 
in  which  legacies  of  annuities  have 
not  been  distinguished  from  other 
legacies ;  but,  as  the  point  was  not 
raised  in  those  cases,  I  think  they 
are  not  to  be  relied  on  os  authorities 
on  the  present  occasion.  But  it  ap* 
pears  to  me,  that,  on  principle,  and 
for  this  purpose,  there  is  no  substan- 
tial difference  between  the  two  kinds 
of  legacy.  The  charge  of  debts  is 
general,  the  amount  is  indefinite, 
and  may  exceed  the  whole  value  of 
the  estate.  It  is  the  first  duty  of  the 
executor,  and  of  the  devisee  of  the 
estate  which  is  subject  to  the  charge, 
to  pay  the  debts ;  and  for  that  pur- 
pose be  is  entitled  to  sell :  if  he  sells, 
something  or  nothing  may  be  left  to 
secure  payment  of  the  annuities. 
The  purchaser  seems  to  have  nothing 
to  do  with  this ;  he  cannot  know  or 
ascertain  the  amount  of  debts,  and 
cannot,  if  he  would,  protect  the  an- 
nuitant. His  title  is  derived  under 
an  authority  or  right  to  sell  for  pay- 
ment of  debts — a  purpose  which  is 
paramount  to  the  payment  of  annui- 
ties; and  in  respect  of  debts  he  is 
not  bound  to  inquire."  See  John- 
son V.  Kennett,  3  My.  &  K.  624 ; 
Eland  v.  Eland,  1  Beav.  235 ;  &  C, 
4  My.  &,  Cr.  420. 
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Where  there  is  a  trust  or  charge 
for  payment  of  debts  generally  and 
legacies,  a  purchaser  from  the  trus- 
tees, even  after  the  debts  have  been 
paid,  will  not  be  liable  to  see  to  the 
application  of  the  purchase-money 
in  payment  of  the  legacies :  John* 
9on  r.  Kennett^  9My.&K.  634;  in 

r»4Ql  *^^'^*^  ^^^  hordi  Lynd^ 
L  J  kurst^  in  reversing  the  deci- 
sion of  Sir  L,  Shadtoelly  V.  C,  ob- 
serred,  that  it  was  said  that  the  debts 
having  been  paid,  and  paid  out  of 
the  personal  estate,  and  nothing  re- 
maining but  the  legacies,  the  case 
fell  within  the  general  rule  applica- 
ble to  cases  where  legacies  alone 
were  charged  upon  the  real  estate. 
He  found  no  authority  for  such  a 
proposition ;  the  rule  applied  to  the 
state  of  things  at  the  death  of  the 
testator;  and  if  the  debts  were  af- 
terwards paid,  and  the  legacies  alone 
left  as  a  charge,  that  circumstance 
did  not  vary  the  general  rule.  In 
Eland  v.  Eland,  4  My.  &  Cr.  429, 
Lord  Cottenham,  speaking  of  the 
mle  as  laid  down  by  Liord  Lynd- 
hurst,  says,  "I  entirely  concur  in 
that  opinion,  otherwise  the  mort- 
gagee must  in  every  case,  in  which 
there  is  a  charge  of  legacies,  ascer- 
tain whether  the  debts  have  been 
paid  or  not."  See  also  Page  v. 
Adam,  4  Beav.  STBQ ;  and  Forbes  v. 
Peacock,  1  Ph.  717;  in  which  case 
the  testator  charged  his  real  estate 
with  the  payment  of  his  debts,  and 
directed  it  to  be  sold  (but  without 
saying  by  whom)  upon  the  death  of 
his  wife,  if  not  sooner  disposed  of, 
and  the  proceeds,  with  the  residue 
of  his  personal  estate,  to  be  divided 
among  certain  of  his  relations.  The 
executors  being  thus  empowered  to 
sell  the  real  estate,  the  surviving 
executor  entered  into  a  contract  for 
that  purpose  with  the  defendant. 
Twenty-five  years  had  elapsed  since 
the  testator's  death,  and  the  defend- 
5 


ant,  by  his  solicitor,  inquired  whe- 
ther there  were  any  debts  due  from 
the  estate  which  remained  unsatis- 
fied ;  and,  if  not,  whether  the  ces- 
tuis  que  trust  would  give  authority 
to  sell.  To  this  question  no  an- 
swer was  returned.  Sir  L,  Shad* 
well,  "V.  C,  was  of  opinion  that  this, 
under  the  circumstances,  amounted 
to  notice  to  the  purchaser  that  the 
debts  were  paid,  and  that  he  was 
therefore  bound  to  see  that  the  pur- 
chase-money was  properly  applied. 
(See  12  Sim.  528.)  It  followed, 
that  the  concurrence  of  the  cestuis 
que  trust  was  necessary  to  enable 
the  purchaser  to  make  a  good  title. 
Lord  Lyndhurst  reversed  the  deci- 
sion of  the  Vice-Chancel  lor.  "The 
estate,"  said  his  Lordship,  "being 
charged  in  the  first  instance  with 
the  payment  of  debts,  the  defendant 
was  not  bound,  according  to  the 
general  rule,  to  see  to  the  applica- 
tion of  the  purchase-money.  If, 
indeed,  he  had  notice  that  the  ven- 
dor intended  to  commit  a  breach  of 
trust,  and  was  selling  the  estate  for 
that  purpose,  he  would,  by  purchas- 
ing under  such  circumstances,  be 
concurring  in  the  breach  of  trust, 
and  thereby  become  responsible: 
WatJcins  v.  Cheek,  2  S.  &  S.  199 ; 
Balfour  v.  Wetland,  16Ves.  151; 
Eland  v.  Eland,  4  My.  &  Cr.  420, 
But  assuming  that  the  facts  relied 
upon  in  this  case  amount  to  notice 
that  the  debts  had  been  paid,  yet,  as 
the  executor  had  authority  to  sell, 
not  only  for  the  payment  of  debts, 
but  also  for  the  'purpose  of  -  ^_^  -, 
distribution  among  the  resi-  L  J 
duary  legatees,  this  would  not  afibrd 
any  inference  that  the  executor  was 
committing  a  breach  of  trust  in  sell- 
ing the  estate,  or  that  he  was  not 
performing  what  his  duty  required. 
The  case,  then  comes  to  this:  if 
authority  is  given  to  sell  for  the  pay- 
ment of  debts  and  legacies,  and  the 
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parchaser  knows  that  the  debts  are 
paid,  is  he  bound  to  see  to  the  appli- 
cation of  the  purchase-raonfy  ?  I 
apprehend  not.  In  the  case  of  John' 
son  V.  KennetU  where  it  was  con- 
tended that  the  rule  did  not  apply, 
because  the  debts  had  been  paid  be- 
fore the  sale  took  place,  I  held  that 
the  rule  had  reference  to  the  death 
of  the  testator;  and,  therefore,  thnt, 
even  supposing  the  debts  were  paid 
before  the  sale  took  place,  and  that 
the  legacies  alone  remained  as  a 
charge,  that  circumstance  would  not 
vary  the  general  rule." 

In  Horn  v.  Horn,  2  S.  &  S.  448, 
where  a  trader  devised  his  estates, 
subject  to  the  payment  of  legacies, 
it  WAS  contended,  that,  as  the  real 
estate  of  a  trader  was,  by  47  Oeo.  3, 
c.  74,  [repealed  and  re-enacted  by  1 
Will.  4,  c.  47,]  snbject  to  debts 
generally,  the  purchaser  was  dis- 
charged from  (he  obligation  to  see 
that  his  money  was  applied  in  pay- 
ment of  the  legacies,  as  he  would 
have  been  if  the  estate  had  been 
charged  by  the  testator  with  pay- 
ment of  his  debts.  However,  Sir  J, 
Leach^  V.  C,  held,  that  the  statute 
made  no  difference  in  this  respect. 
The  principle  of  this  decision  ap- 
plies to  3  db  4  Will.  4,  c.  104.  which 
makes  the  real  estates  of  all  persons 
who  die  after  the  29(h  of  August, 
1833,  liable  to  simple  contract  debts. 
See  Shaw  v.  Borrer,  1  Kee.  666, 
677 ;  Ball  v.  Harris,  4  My.  &  Cr. 
268. 

Akbough  there  is  no  trust  for  the 
general  payments  of  debts,  it  will 
be  implied  that  it  was  the  intention 
of  the  settlor  or  testator  to  confer 
upon  the  trustees  a  power  to  give 
receipts,  where  they  are  directed  to 
sell  at  a  time  when  the  persons 
amongst  whom  they  are  to  distribute 
the  proceeds  of  the  sale  are  either 
not  ascertainable  or  not  of  age : 
thus,  ID   Balfour  v.   Wetland,  16 


Ves.  151,  where  a  general  assign- 
ment for  the  benefit  of  certain  sche- 
duled creditors,  and  all  other  credi- 
tors executing  the  deed,  was  made 
to  E.  and  F.,  upon  trust,  as  soon  as 
conveniently  might  be,  to  sell  the 
assigned  property,  and  with  aU  con* 
venient  speed  to   make   such  divi- 
dends out  of  the   proceeds  among 
the  creditors  as  therein  mentioned ; 
and  the  deed  contained  a  provision 
limiting  the  lime  for  creditors  to  ex- 
ecute the  deed— «ij?  months  for  cre- 
ditors in  India,  and  eighteen  months 
for   those  in  Europe,  unless    they 
were  disabled  by  minority,  in  which 
cases  the  same  periods  were  lobe 
allowed  respectively   after  the  dis" 
ability  had  ceased — upon  an  objec- 
tion   being  taken   by   a    purchaser 
from  the  trustees  to  the  title  of  a 
leasehold  house,  on  the  ground  that 
he  •was  bound  to  see  to  the  p^^.  -i 
application  of  the  money  in  L        J 
satisfaction  of  the  scheduled  credi- 
tors and    others   coming  within  a 
limited    time  after  the  date  of  the 
deed.  Sir  William   Orant,  M.  R., 
overruled   the   objection    upon   the 
ground   that  the  deed  clearly  con- 
ferred an  immediate  power  of  sale, 
for  a  purpose  that  could  not  be  tm- 
mediattly  defined,  viz.  to  pay  debts 
which  could  tiot  be  ascertained  until 
a  future  and  distatU  period,    ♦•  It  is 
impossible,"    observed    his    Honor, 
**  to  contend,  that  the  (|ustees  might 
not  have  sold    the  whole   property 
at  any  time  they  thought  fit  after 
the  execution  of  the  deed ;  and  yet 
it  could  not  be  ascertained  until  the 
end  of  eighteen   months  who  were 
the  persons  among  whom  the. pro- 
duce of  the  sale  was  to  be  distri* 
buted.     If  the  sale  might  take  place 
at  a  time  when  the  distribution  could 
not  possibly  be  made,  it  mirst  have 
been    intended    that    the     trustees 
should  of  themselves  be  able  to  give 
a  discharge  for  the  produce,  for  the 
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money  coold  not  be  paid  to  any 
other  person  than  the  trustees.  It  is 
not  material,  that  the  objects  of  the 
trust  may  have  been  actually  ascer- 
tained before  the  sale.  The  deed 
mast  receive  its  construction  as  from 
the  moment  of  its  execution.  Ac- 
cording to  the  frame  of  the  deed,  the 
purchasers  were,  or  wermot,  liable  to 
see  to  the  application  of  the  money  ; 
and  their  liability  cannot  depend 
upon  any  subsequent  event." 

So,  likewise,  in  Sowarsby  v. 
Laey^  4  Madd.  142,  where  A.  de- 
vised certain  lands  to  his  children, 
the  same  to  be  sold  when  the  execu- 
tors and  trustees  of  his  will  should 
see  proper,  and  the  purchase-money 
10  be  equally  and  severally  divided 
amongst  bis  children,  some  of  whom 
were  then  infants,  Sir  «/.  i>acA  said, 
««It  is  plaii^  the  testator  intended 
that  the  trustees  should  have  an  im- 
mediate power  of  sale.  Some  of  the 
children  were  infants,  and  not  ca- 
pable of  signing  receipts.  I  must, 
therefore,  infer,  that  the  testator 
meant  to  give  to  the  trustees  the 
power  to  sign  receipti',  being  an 
authority  necessary  for  the  execution 
of  his  declared  purpose."  See  also 
Lavender  v.  Stanton^  6  Madd.  46 ; 
Breedon  v.  Breedon,  I  Russ.  & 
My.  413 ;  Keon  v.  Magawly^  1  D. 
d>  W.  401.  If,  however,  an  estate 
is  charged  with  a  sum  of  money 
payable  to  an  infant  on  his  attain- 
ing his  majority,  the  purchaser  will 
be  bound  to  see  the  money  duly 
paid.  Dickinson  v.  Dickinson^  3 
Bro.  C.  C.  19. 

Where  money  to  arise  from  a 
sale  is  not  merely  to  he  paid  to  cer- 
tain persons,  but  is  to  be  applied  by 
the  trustees  upon  trusts  requiring 
care  and  discretion,  the  presumption 
arises  that  the  settlor  intended  to 
confide  the  execution  of  the  trust  to 
the  trustees  solely,  and  the  pur- 
chaser will  not  be  bound  to  see  to 


the  application  of  the  purchase* 
money.  Thus,  in  Doran  v.  WUt" 
ahire^  3  Swanst.  699,  the  trustees 
were  to  receive  the  purchase-money, 
*and  to  lay  it  out  in  lands  to  ^  ^  -. 
^he  uses  of  the  settlement,  ^  -^ 
and  till  that  was  done  to' invest  it  in 
the  Government  funds.  Scott,  So- 
licitor-General, urged  that  no  good 
title  could  be  made,  because  there 
was  no  clause  in  the  settlement 
making  the  receipt  of  the  trustees  a 
good  discharge  to  the  purchaser. 
But  Lord  Thurhw  said,  «•  As  to  the 
power  which  the  trustees  have  of 
giving  a  discharge,  it  is  true,  that, 
when  land  is  to  be  sold,  and  a  parti- 
cular debt  is  to  be  paid  with  it,  the 
purchaser  is  bound  to  see  to  the 
application  of  the  purchase-money. 
But  in  cases  where  the  application 
is  to  a  payment  of  debts  generally, 
or  to  a  general  laying  out  of  the 
money,  he  knew  of  no  case  which 
lays  down,  or  any  reasoning  in  any 
case  which  goes  the  length  of  say- 
ing that  a  purchaser  is  so  bound ; 
and,  therefore,  he  conceived  that  the 
receipt  of  the  trustees  would  be.  a 
good  discharge  in  this  case."  See 
also  Balfour  v.  Wetland,  16  Ves. 
161 ;  JVood  V.  Harmany  5  Madd. 
368. 

Where  there  is  a  charge  for  pay- 
ment of  debts  generally,  or  a  charge 
followed  by  specific  dispositions  of 
real  estate,  the  purchaser  is  not 
bound  to  see  to  the  application  of 
his  purchase-money;  for,  as  before 
observed,  the  charge  is  equivalent 
to  a  trust,  and  the  same  effect  will 
be  given  to  it  by  a  court  of  equity, 
as  if  a  direct  devise  had  been  made 
to  trustees  for  payment  of  debts. 
See  Walker  v.  Smalwood,  Amb. 
676 ;  Jenkins  v.  Hiles,  6  Ves.  654, 
note  ;  Bailey  v.  Ekir^,  7  Ves.  328; 
Bolton  V.  Hewen,  6  Madd.  9.  In 
Shaw  V.  Borrer,  I  Kee.  559,  a  tes- 
tator, after  commencing  his  will  with 
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words  amounting  to  a  charge  of  his 
real  estate  with  payment  of  his 
debts,  devised  an  advowson  to  trus- 
tees, upon  trust  to  present  his 
youngest  son  to  the  living  when 
vacant,  and  subject  thereto,  in  trust, 
to  sell  and  apply  the  produce  of  the 
sale  for  the  special  purposes  therein 
mentioned  ;  and  he  devised  his  resi- 
duary real  estate*  upon  certain 
trusts,  to  other  trustees,  and  appoint- 
ed three  executors,  (who  proved  his 
will),  one  of  whom  was  his  young- 
est son,  and  another  one  of  the  trus^ 
tees  of  the  advowson.  The  personal 
estate  being  insufficient  for  the  pay- 
ment of  debts,  the  trustees  of  the  ad- 
Towson,  one  of  whom  was  an  exe- 
cutor, at  the  instance  of  the  other 
executors,  contracted  to  sell  the  ad- 
vowson, before  any  vacancy  had 
occurred  in  the  living.  In  a  suit 
for  specific  performance  by  the 
plaintifi%,  the  trustees  of  the  advow- 
son and  the  executors,  against  the 
purchaser,  it  was  held  by  Xiord 
Langdale^  M.  R.,  that,  the  charge 
being  in  effect  a  devise  of  the  real 
estate  in  trust  for  the  payment  of 
debts,  a  good  title  could  be  made  by 
the  plaintiffs,  without  the  institution 
of  a  suit  to  ascertain  the  deficiency 
of  the  personal  estate,  and  that  the 
purchaser  was  not  bound  either 
to  inquire  whether  other  sufficient 
property  ought  first  to  be  applied  in 

r  *sa  "1  P*y™®''^^  ^^  debts,  ♦or 
L  J    to  see  to  the  application 

of  the  purchase-money.  ^In  dis- 
cussing an  authority,"  observed 
his  lordship,  «« cited  in  Jenkinft  v. 
HUes,  Lord  £ldon  is  reported  to 
have  said,  that  if  a  man  by  deed  or 
will  charges  or  orders  an  estate  to 
be  sold  for  payment  of  his  debts,  and 
then  makes  specific  dispositions,  the 
purchaser  is  not  bound  to  see  to  the 
application ;  it  is  just  the  same  as 
if  the  specific  bequests  were  out  of 
the  will.    It  seems,  iheiefore,  clear, 


that  a  charge  of  this  nature  has  been 
and  ought  to  be  treated  as  a  trust, 
which  gives  the  creditors  a  priority 
over  the  special  purposes  of  the  de« 
vise ;  and  no  doubt  is  raised  bat 
that,  on  the  application  of  the  credi- 
tors, the  Court  would,  in  a  suit,  to 
which  the  executors  were  parties, 
compel  th^ustees  for  special  pur- 
poses to  raise  the  money  requisite 
for  payment  of  the  debts.  If  so,  is 
there  any  good  reason  to  doubt,  but 
that  the  trustees  and  executors  may 
themselves  do  that  which  the  court 
would  compel  them  to  do  on  the  ap- 
plication of  the  creditors  ?  Though 
the  advowson  is  devised  to  trustees 
for  special  purposes,  the  testator  has, 
in  the  first  instance,  charged  all  his 
estate  with  payment  of  his  debts. 
The  cliarge  afilects  the  equitable,  but 
not  the  legal  estate;  ani},  upon  the 
construction,  the  trusts  of  the  will 
affect  this  estate,  first,  in  commoQ 
with  the  testator's  other  property  for 
the  payment  of  debts,  and  next,  sepa- 
rately, for  the  special  purposes  men- 
tioned in  his  will."  In  BcUl  v. 
Harris,  4  My.  &  Or.  264,  Lord 
CoUenham  held,  that  a  charge  by 
will  of  real  estates  with  the  payment 
of  debts  generally,  authorised  a  trus- 
tee, to  whom,  after  imposing  that 
charge,  the  testator  had  devised  the 
estates,  upon  trust  for  other  persons, 
to  make  a  mortgage  (being  a  condi- 
tional sale)  of  lands  purchased  under 
a  power  and  conveyed  to  him  upoa 
the  trusts  of  the  will,  and  exempted 
the  mortgagee  from  liability  to  see 
to  the  application  of  the  mortgage- 
money.  "The  real  question,"  ob- 
served his  Lordship,  •>  is,  whether 
the  decision  in  Shaw  v.  Borrtr  is 
right.  I  have  carefully  considered 
the  judgment  of  the  Master  of  the 
Rolls  upon  this  point,  and  I  entirely 
concur  with  him  upon  it ;  the  point, 
indeed,  has  been  long  established. 
It  arose  directly  in  EUiot  v.  Merry- 
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man,  and,  as  there  laid  down,  has 
been  recognised  in  the  several  cases 
referred  to  by  the  Master  of  the 
Rolls ;  to  which  may  be  added  the 
opinion  of  Lord  Eldon  in  Bailey  v. 
Ekins  and  Dolton  v.  Hewen;  for, 
although  the  point  in  some  of  those 
.cases  was,  whether  the  purchaser 
was  boand  to  see  to  the  application 
of  purchase-money,  the  decision  that 
be  was  not  assumes  that  the  sale 
was  authorised  by  the  charge  in  the 
will  of  the  debts  upon  the  eltate ; 
that  is,  that  the  charge  of  the  debts 
opon  the  estate  was  equivalent  to  a 
trust  to  sell  for  payment  of  them." 
See  also  Johnson  v.  Kennett,  3  My. 
&  K.  624 ;  Eland  v.  Eland,  1  Beav. 
^^^^235,  4  My.  &  *Cr.  420; 
L  -*  Page  v.  Adam,  4  Beav. 
269  ;  Forbes  v.  Peacock,  1  Ph.  717. 

A  purchaser  is  not  bound  to  as- 
certain  how  much  land  it  is  neces- 
sary to  sell  for  payment  of  debts,  for, 
as  observed  by  the  Lord  Keeper  in 
Spalding  t.  Shalmer,  1  Vem.  303, 
M  if  more  be  sold  than  is  sufficient 
to  pay  the  debts,  that  shall  not  turn 
to  the  prejudice  of  the  purchaser, 
for  he  is  not  obliged  to  enter  into  the 
account ;  and  the  trustees  cannot  sell 
jast  so  much  as  is  sufficient  to  pay 
the  debts." 

Where  lands  are  devised  to  trus- 
tees, upon  trust  to  raise  so  much 
money  as  the  personal  estate  shall 
fall  deficient  in  paying  the  testator's 
debts  and  legacies,  the  purchaser  is 
not  bound  to  inquire  whether  the 
real  estate  is  wanted  or  not.  Secus, 
ff  the  trustees  have  a  power  merely 
to  raise  money  upon  the  deficiency 
of  the  personal  estate,  for  unless 
there  was  a  deficiency  the  power 
never  arose,  and  consequently  the 
porchaser  would  take  no  estate  by 
the  supposed  execution  of  it.  See 
Culpepper  v.  Aston,  2  Ch.  C.  115, 
223;  Z>iA:ev./?tc^»,Cro.  Cars.  385; 
Pierce  v.  Scott,  1  Y.  A  C,  Exch. 


Ca.  257 ;  Butler's  note  to  Co.  Litt. 
290,  b. 

The  rule,  that  a  purchaser  is  not 
bound,  where  the  debts  are  charged 
generally,  to  see  to  the  application 
of  the  purchase-money,  **  is,"  as  ob- 
served by  Lord  Cottenham,  "  sub- 
ject to  this  obvious  exception  :  that, 
if  a  purchaser  or  mortgagee  is  a 
party  to  a  breach  of  trust,  it  can 
afibrd  him  no  protection.  One  ob- 
vious example  is,  where  a  devisee 
has  a  right  to  sell,  but  he  sells  to 
pay  his  own  debt,  which  is  a  mani- 
fest breach  of  trust,  and  the  party 
who  concurs  in  the  sale  is  aware  or 
has  notice  of  the  fact  that  such  is  its 
object :"  Eland  v.  Eland,  4  My.  db 
Cr.  427.  See  also  Rogers  v.  Skilli' 
come.  Ambler,  189 ;  Watkins  v. 
Cheek,  2  S.  &  S.  199.  Another  ex- 
ception is,  where  the  purchaser  has 
notice  of  a  suit  having  been  instituted, 
which  takes  the  administration  of  the 
estate  out  of  the  hands  of  the  trustee: 
lAoyd  v.  Baldunn,  1  Ves.  173; 
Walker  v.  Smalwood^  Amb.  676. 

2.  As  to  Purchasers  of  Personal 
Estate,"] — However  personal  estate 
may  be  bequeathed,  it  must  be  ap- 
plied, in  the  first  place,  by  the  exe- 
cutors for  payment  of  the  debts  of 
the  testator,  in  a  due  course  of  admi- 
nistration. Upon  the  same  prin- 
ciples, therefore,  by  which  a  pur- 
chaser of  real  estate,  devised  for  the 
general  payment  of  debts,  is  exempt- 
ed from  seeing  to  the  application  of 
the  purchase-money,  it  is  a  general 
rule  that  a  person  who  purchases  or 
takes  a  mortgage  of  leaseholds  or 
other  personalty  from  an  executor  is 
not  bound  to  see  to  the  application  of 
the  purchase-money.  *«  After  the  sala 
is  made,  the  creditors  cannot,"  as 
observed  by  the  Master  of  the  Rolls 
in  the  principal  case,  <*  break  in 
upon  it."  See  Bonney  v.  Ridgard^ 
1  Cox,  145 ;  Scott  v.  *Tyler,  2  Dick. 
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725 ;  Mead  v.  Orrery,  8  Atk,  240  ; 
r  *fi»i  1  **^^^^^^  V*  ^yrigley,  4  Bro. 
L  ^^Jc.  C.  125;  M^Leod  v. 
Drummond,  17  Ves.  154  ;  Keane 
▼.  Bobarti,  4  Madd.  357 ;  Humble 
▼.  BiU,  2  Vern.  444.  The  lasl- 
meniioned  case,  however,  was  re- 
versed in  the  House  of  Lords,  under 
the  name  of  Savage  v.  Humble,  3 
Bro.  P.  C.  5,  Toml.  ed.,  in  the  opin- 
ion of  subsequent  judges  errone- 
ously :  Ewer  v.  Corbet,  2  P.  Wras. 
148 ;  Andrew  v.  Wrigley,  4.  Brd. 
C.  C.  136.  The  sale  or  mortgage 
of  a  chattel  by  an  executor  will  be 
good  against  both  the  residuary  pe- 
cuniary and  specific  legatees,  as  well 
as  the  creditors  of  the  testator,  whose 
remedy,  in  case  of  the  misapplica- 
tion of  the  money  by  the  executor, 
will  be  not  against  the  purchaser  or 
mortgagee,  but  against  the  executor ; 
nor  will  notice  of  the  will  or  of  the 
bequest  contained  in  it  be  prejudicial 
to  the  purchaser  or  mortgagee.  See 
Burling  yI  Slonard,  2  P.  Wms. 
150 ;  AfLeod  v.  Drummond,  17 
Ves.  163, 169 ;  Andrew  v.  Wrigley, 
4  Bro.  C.  C.  125;  Keane  v.  Bo- 
barls,  4  Madd.  332,  357. 

In  Ewer  Y.  CorbeU,2  P.  Wms. 
148,  one  possessed  of  a  term  for 
years  devised  it  to  A.,  and  died  in- 
debted, having  made  B.  his  execu- 
tor. The  executor  sold  the  term, 
upon  \^hich  the  legatee  of  the  term 
brought  a  bill  against  the  purchaser, 
insisting  that,  the  term  being  be- 
queathed to  the  plaintifi*,  the  execu- 
tor was  but  a  trustee,  and  that  the 
purchaser  must  have  notice  of  this 
trust,  the  term  having  been  bought 
of  the  executor,  and  consequently 
must  be  taken  subject  to  the  trust. 
However,  Sir/.  Jekyll,  M.  R.,  ob- 
served, «*  I  take  it  to  have  been  re- 
solved, and  with  great  reason,  that 
an  executor,  where  there  are  debts, 
may  sell  a  term,  and  the  devisee  of 
the  term  has  no  other  remedy  but 


against  the  executor  to  recover  the 
value  thereof,  if  there  be  sufficient 
assets  for  the  payment  of  debts.  As 
for  the  notice  of  the  will  and  of  the 
devise  of  the  term  to  a  third  person, 
that  is  nothing;  for  every  person 
buying  of  an  executor,  where  he  is 
named  executor,  must,  of  necessity, 
have  notice ;  so  that  if  notice  were 
to  be  an  hindrance,  then,  of  conse- 
quence, no  executor  might  sell.  It 
is  not  reasonable  to  put  every  pur- 
chaser of  a  lease  from  an  executor 
to  take  an  account  of  the  testator's 
debts,  nor  has  he  any  means  to  dis- 
cover them.  On  the  contrary,  as 
the  whole  personal  estate  of  the  tes- 
tator is  liable  to  the  debts,  this  lease 
must  (inter  alia)  of  necessity  be  lia- 
ble, and  therefore  may  be  sold  by 
the  executor.  If  equity  were  other- 
wise, it  would  be  a  great  hindrance 
to  the  payment  of  debts  and  lega- 
cies, and  would  lay  an  embargo  upon 
all  personal  estates  in  the  hands  of 
executors  and  administrators,  whicb 
would  be  attended  with  great  incon. 
venience."  See  also  Humble  v« 
BiU,  2  Vern.  445 ;  Waltt  v.  Kancie^ 
Toih.  77.  But,  if  there  be  a  specific 
legatee  of  a  chattel,  it  is  desirable  to 
♦have  his  concurrence  to  a  ^-^  ^ 
sale  of  it,  as  the  executor  L  J 
may  have  done  some  act  amountingr 
to  an  assent.  See  Thomlvison  v. 
Smith,  Rep.  temp.  Finch,  378. 

The  Master  of  the  Rolls,  in  the 
principal  case,  mentions  two  ex- 
ceptions from  the  rule.  As  to  the 
first,  he  observes,  ««  that  personal 
estate  may  be  clothed  with  such  a 
particular  trust,  that  it  is  possible 
the  Court,  in  some  cases,  may  ro- 
quire  a  purchaser  of  it  to  see  the 
money  rightly  applied."  This  ob- 
servation has  been  approved  of  by 
Lord  Kent/on,  M.  R.,  in  Bonney  v. 
Bidgard,  4  Bro.  C.  C.  130;  1  Cox, 
145.  See  M^Leod  t.  Drummond^ 
17  Ves.  161,  162.     There  seemsi 
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kowerer,  to  be  no  decision  upon  this 
point. 

The  second  exception  from  the 
rale  mentioned  by  the  Master  of  the 
Rolls,  is,  where  there  is  a  fraud  in 
the  case  on  the  part  of  a  purchaser 
or  mortgagee,  which  fraud  will  be 
inferred  in  many  instances.  Thus, 
where  an  executor  disposes  of  or 
pledges  his  testator's  assets  in  pay* 
ment  of  or  as  a  security  for  a  debt  of 
bis  own,  the  person  to  wbom  they 
ire  disposed  of  or  pledged  will  take 
them  subject  to  the  claims  of  the 
creditors,  speci6c  and  general  lega- 
tees, of  the  testator:  thus,  in  Hill  v. 
t^mpton^  7  Ves.  152,  Simpson,  an 
executor,  immediately  after  the  death 
of  bis  testatrix,  Mrs.  Smith,  trans- 
ferred certain  funds  standing  in  the 
name  of  John  Smith,  her  deceased 
husband,  to  whom  she  was  execu- 
trix, and  other  funds  standing  in  her 
name  and  in  the  name  of  her  co- 
executor,  to  Mofiatt  &  Co.,  his  ban- 
kers, as  a  security  for  such  sums  as 
he  then  owed,  or  might  afterwards 
owe  them.  Moffittt  &>  Co.  denied 
that  they  knew,  or  suspected,  that 
the  funds  were  not  at  the  time  of 
the  transfer  the  absolute  property  of 
Simpson,  #  executor  or  devisee  of 
Mrs.  Smith  ;  or  that  they  were  part 
of  the  personal  estate  of  John  Smith ; 
on  the  contrary,  they  believed  they 
were  Simpson's  own  property ;  and 
he  represented  to  them  that  he  was 
absolutely  entitled  thereto  subject 
only  to  an  annuity  of  iS20  to  Eliza- 
beth Smith's  sister  during  her  life, 
ftnd  to  a  few  very  small  legacies ; 
that  he  had  full  right  to  dispose 
thereof,  and  would  have  disposed 
hot  for  the  low  price  of  the  funds, 
which  he  expected  would  rise.  They 
tiso  stated  that  they  did  not  know 
any  of  the  legacies  of  John  Smith 
to  the  plaintiffi,  or  any  other  person, 
Were  unpaid.  However,  Sir  W. 
Oram,  M.  R.,  held  that  the  general 


legatees  could  folk>w  the  funds 
transferred  to  the  bankers.*  ««In 
this  instance,"  observed  his  Honor, 
•«  the  assignment  was  made  in  less 
than  a  month  after  the  death  of 
Mrs.  Smith.  There  is  not,  therefore, 
the  least  ground  for  the  presump- 
tion of  right  acquired  to  the  assets 
of  Mr.  &  Mrs.  Smith,  by  payments 
made  in  that  short  interval  on  ac- 
count of  either  estate.  It  is  not 
pretended  it  was  to  satisfy  any 
*claim  on  either  estate ;  for  p  #«-  -i 
the  express  purpose  appears  L  -^ 
to  have  been  to  secure  a  debt  of  his 
own,  which  he  already  owed  to  the 
bankers,  and  other  advances  they 
were  to  make  by  taking  up  bills  of 
his  then  actually  outstanding.  They 
had  distinct  notice,  therefore,  that  the 
money  was  not  to  be  applied  to  any 
demand  upon  either  estate  ;  but  the 
assets  were  to  be  wholly  applied  to 
the  private  purpose  of  the  executor. 
Allowing  every  case  to  remain  un- 
disturbed, does  it  follow  from  any, 
that  an  executor  in  the  first  month 
after  the  testator's  death  can  apply 
the  assets  in  payment  of  his  own 
debt ;  and  that  a  creditor  is  perfectly 
safe  in  so  receiving  and  applying 
them,  provided  he  abstains  from  look- 
ing at  the  will,  which  would  shew 
the  existence  of  unsatisfied  demands  ? 
I  am  for  the  moment  keeping  out  of 
sight  the  representation  made  by 
Simpson,  and  supposing  the  question 
to  be,  whether  an  executor  mny  thus 
deal  and  be  dealt  with :  and  it  is 
clear,  no  rule  of  justice  permits,  or 
of  convenience  requires,  that  be 
should  have  this  unbounded  power. 
Though  it  may  be  dangerous  at  all 
to  restrain  the  power  of  purchasing 
from  him,  what  inconvenience  can 
there  be  in  holding,  that  the  assets, 
known  to  be  such,  should  not  be  ap- 
plied in  any  case  for  the  executor's 
debt,  unless  the  creditor  could  be 
first  satisfied  of  his  right  ?    It  may 
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be  easential  tbat  the  execator  should 
have  the  power  to  st*  11  the  assets ; 
hut  it  is  not  essential  that  he  should 
have  the  power  to  pay  his  own  cre- 
ditor, and  it  is  not  just  that  one  man's 
property  should  be  applied  to  the  pay- 
ment of  another  roan*s  debt  ...  It 
was  gross  negligence  not  to  look  at 
the  will,  under  which  alone  a  title 
could  be  given  to  them.  It  was  not 
necessary  to  use  any  exertion  to  ob- 
tain information,  but  merely  not  to 
shut  theireyesagainstthe  information 
which,  without  extraordinary  neglect, 
they  could  not  avoid  receiving.  No 
transaction  with  executors  can  be  ren- 
dered unsafe,  by  holding  that  assets 
transferred  under  such  circumstances 
may  be  followed."  A  different  doc- 
trine appears  to  have  formerly  pre- 
vailed in  Mead  v.  Orrery,  3  Atk. 
235,  and  Nugent  v.  Gifford,  1  Atk. 
463.  The  authority  of  these  cases, 
however,  is  weakened,  if  they  are 
not  completely  overruled,  by  ETiU  v. 
tSimpson;  and  see  Bonnet/  v.  Bid- 
gardf  1  Cox,  145,  where  Sir  Lloyd 
Kenyonf  M.  R.,  in  commenting  on 
Mead  v.  Lord  Orrery,  says,  that,  if 
it  had  come  before  him,  he  should 
have  decided  it  in  direct  opposition 
to  that  authority.  It  may  be  re- 
marked, however,  that  in  Nugent  v. 
Criffbrd  the  executor  was  the  sole  re- 
siduary legatee;  and  in  Mead  v. 
Lord  Orrhry  he  was  one  of  the  re- 
siduary legatees,  and  his  co-execu- 
tors joined  with  him  in  the  assign- 
ment. If,  therefore,  these  cases  are 
rightly  decided,  they  seem  to  esta- 
r»RRl  ^'*^^«  ^^®^»  where  an  *execu- 
I-  ^  tor  is  also  residuary  legatee, 
fraud  or  collusion  will  not  necessari- 
ly be  inferred  as  against  the  person 
to  whom  he  sells  or  mortgages  a 
chattel  of  the  testator's  in  payment 
of  or  as  a  security  for  his  own  debt. 
See  M-Leod  v.  Drummond,  17  Ves. 
163,  164  ;  Bedford  v.  Woodham,  4 
Yes.  40,  note*     It  is  clear,  that,  in 


the  absence  of  fraud  or  C(Jlusion,  the 
assignment  by  an  executor,  as  a  se- 
curity for  his  own  debt,  of  a  chattel 
specifically  bequeathed  to  him,  wiU 
be  good:  Taylor  v.Hawkina^S  Ye^ 
209.  A  purchaseft  however,  with 
notice  of  the  testator's  debts  being 
unpaid,  will  not  be  allowed  to  retain 
a  chattel  obtained  from  an  executor 
as  a  security  for  his  own  debt,  al« 
though  the  executor  is  also  specific 
or  residuary  legatee ;  thus,  in  Grant 
V.  Drake,  2  Vern.  616,  where  the 
purchaser,  with  notice  of  the  plain* 
tiff's  debt,  bought  a  lease  from  the 
executor  and  devisee,  upon  an  ar- 
rangement that  part  of  the  purchase- 
money  was  to  go  in  payment  of  a 
debt  due  to  him  from  the  executor, 
it  was  held  that  the  sale  was  not 
binding  upon  the  plaintifi^,  the  Lord 
Chancellor  saying,  ^tThe  defendant 
was  a  party,  and  consenting  to  and 
contriving  a  devastavit."  In  cona- 
menting  on  this  case,  in  Andrew  v. 
Wrigley,  4  Bro.  C.  C.  139,  Lord 
Ahanley,  M.  R.,  observes,  ^Caa 
there  be  a  stronger  case  of  a  devaa- 
tavit,  than  an  executor  aliening  the 
property  of  his  testator  to  pay  hia 
own  debts,  and  the  alienee  then  knew 
that  the  plaiotifi*'s  debt^ras  due." 
See  also  Nugent  t.  G\ffbrd,  I  Atk. 
464;  M^Leod  v.  Drummondf  17 
Ves.  163. 

So,  where  the  executor  has  sold 
for  an  under-value,  or  to  one  who  has 
notice  that  the  testator  had  left  no 
debts,  or  that  all  debts  had  been  paid, 
a  sale  or  mortgage  of  the  personal 
estate  by  the  executor  will  not  be 
valid  :  Ewer  v.  Corbet,  2  P.  Wms. 
148;  Scott  V.  Tyler,  2  Dick.  725; 
Drohan  v.  Drohan,  I  Ball  &  B.  185. 
The  exceptions  from  the  general 
rule,  that  a  purchaser  from  an  exe<* 
cutor  is  not  bound  to  see  to  the  ap- 
plication of  the  purchase-money, 
have  been  well  summed  up  by  Lard 
Thurlow  in  Scott  v.  Tykr,  2  Dick. 
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W6.  M  If,"  obserres  his  Lordship, 
u  Qoe  concerts  with  an  executor,  by 
obtaining  the  testator's  eiTects  at  a 
Bominai  price  or  at  a  fraudulent  un- 
der«value,  or  by  applying  the  real 
▼aloe  to  the  purchase  of  other  sub- 
jects for  his  own  behoof,  or  in  extin- 
guishing the  private  debt  of  the  exe- 
•utor,  or  in  any  other  manner,  con- 
trary to  the  duty  of  the  office  of  exe- 
cutor, snch  concert  will  invoUe  the 
seeming  purchaser,  or  his  pawnee, 
and  make  him  liable  for  the  full 
Talue." 

Length  of  time  and  acquiescence, 
as  in  the  principal  case,  will  pre- 
Tent  creditors  and  legatees  from  as- 
serting their  claims  against  purchas- 
ers, although  the  sale  by  the  executor 
was  attended  with  suspicious  circum- 
stances of  fraud,  and  a  fortiori  against 
r*59l  mesne  purchasers:  *Bonney 
L  -J  ▼.  lHdgard,4  Bro.  C. C.  138, 
cited  in  M*Leod  v.  Drummond^  17 
Ves.  166  ;  S.  C,  1  Cox.  145.  And 
the  &ct  of  the  legacies  being  contin- 
gent will  be  no  sufficient  excuse  for 
the  legatees  lying  by  when  they  hare 
such  an  interest  as  will  entitle  them 
to  know  what  debts  the  testator  owed, 
and  what  part  of  his  estate  had  been 
applied  in  payment  of  them:  w^n- 
drew  ▼.  WrigUy,  4  Bro.  C.  C. 
135. 

In  Mead  v.  Lord  Orrery,  3  Atk. 
236,  Lord  Hardwicke  seems  to  think 
that   residuary   legatees  are  never 


permitted  in  any  case  to  question  the 
disposition  which  the  executors  have 
made  of  the  assets— -that  creditors  or 
specific  legatees  could  only  do  so. 
However,  in  Hill  v.  Simpson,  7  Ves. 
152,  Sir  WUH€tm  Grant  decided 
that  a  mere  pecuniary  legatee  could 
follow  the  assets  into  the  hands  of  a 
third  person.  In  M^lAod  v.  Drumr 
mond,  17  Yes.  169,  Lord  Eldon 
concurred  in  the  principle  laid  down 
by  Sir  ffilliam  Grant.  <•  I  cannot 
conceive,'*  said  his  Lordship,  •«  why 
a  creditor  and  specific  legatee  should 
be  able  to  follow  the  assets,  and 
not  a  pecuniary  or  residuary  le* 
gatee." 

It  may  be  hero  mentioned,  that  it 
was  enacted  by  7  &>  8  Vict.  c.  76,  s. 
10,  (taking  effect  from  December,  31, 
1844,)  that  the  bona  fide  payment  to, 
and  the  receipt  of,  any  person  to 
whom  any  money  should  be  payable 
upon  any  express  or  implied  trust,  or 
for  any  limited  purpose,  should  ef- 
fectually discharge  the  person  pay* 
ing  the  same  from  seeing  to  the  ap- 
plication or  being  answerable  for  the 
misapplication  thereof,  unless  the 
contrary  should  be  expressly  declar- 
ed by  the  instrument  creating  the 
trust  or  security.  This  act  has, 
however,  been  repealed  by  8  &  9 
Vict.'c.  106,  which  takes  eOect  as  to 
this  section  of  the  repealed  act,  from 
October  1st,  1845. 


The  cases  in  this  country  on  the 
foregoing  subject,  which  are  not  nti* 
meroos,  may  be  distinguished  into 
three  classes  :  1.  Relating  to  sales  of 
personal  property  by  executors,  guar- 
dians, and  other  trustees ;  2.  To  sales 
of  real  estate  under  a  power  in  a  deed 
<x  will  to  sell  for  the  payment  of 


debto,  legacies,  or  other  charges ; 
3.  To  sales  of  real  estate  by  trusteeSf 
in  a  settlement,  in  pursuance  of  a 
power  to  sell  and  re-invest.  In  re* 
gard  to  all  of  these,  it  may  be  con* 
sidered  as  the  prevailing  doctrine  in 
the  American  courts,  that  a  purcha* 
ser  from  a  trustee  is  not  bound  to 
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see  to  the  applicaiioA  of  the  pur- 
chase money,  except  where  the  sale 
is  a  breach  of  trust  on  the  part  of 
the  trustee,  and  the  purchaser  haSt 
either  from  the  face  of  the  transac- 
tion itself,  or  aliunde,  notice  or 
knowledge  of  the  trustee^s  violation 
of  duty :  but  if  he  has  such  know- 
ledge or  notice  as  makes  him  a  par- 
ty or  privy  to  the  trustee's  miscon- 
duct, the  property  will  be  aflTected 
in  his  hands  with  the  trusts  which 
previously  attached  to  it.  This  may 
be  considered  as  established  in  respect 
to  sales  for  the  payment  of  debts  gen- 
erally, and  sales  for  payment  of  debts 
and  legacies,  and  to  sales  for  re- 
investment ;  and  though  perhaps  not 
expressly  decided  in  the  case  of  sales 
under  a  charge  for  certain  specified 
debts,  yet  the  principles  acted  upon 
by  the  courts  seem  to  cover  that 
ground.  See  the  subject  discussed 
at  length  in  Garnett  ^e.  v.  Macon 
et  al.,  6  Call,  309,  854,  &c. ;  and 
see  also  Jackson  et  al,  v.  UpdC' 
graffe  et  al.j  1  Robinson's  Virginia, 
107,  120. 

1.  Jn  regard  to  sales  of  personal 
property  by  an  executor,  guardian,  or 
other  trustee."] — ^The  liability  of  a  pur- 
chaser of  a  testator's  assets  from  his 
executor  was  carefully  examined  by 
Chancellor  Kent  in  Fiekl  v.  SchieffC' 
tin,  7  Johnson's  Chancery,  1 50,  160. 
After  a  review  pf  the  English  cases, 
he  concludes  as  follows : — •»  They  all 
agree  in  this,  that  the  purchaser  is 
safe,  if  he  is  no  party  to  any  fraud 
in  the  executor,  and  has  no  know- 
ledge or  proof  that  the  executor  in- 
tended to  misapply  the  proceeds,  or 
was  in  fact  by  the  very  transaction 
applying  them  to  the  extinguishing 
of  his  own  private  debt.  The  great 
difficulty  has  been,  to  determine  how 
far  the  purchaser  dealt  at  his  peril, 
when  he  knew  from  the  very  face 
of  the  proceeding,  that  the  executor 


was  applying  the  assets  to  his  own 
private  purposes,  as  the  payment  of 
his  own  debt.  The  later  and  the 
better  doctrine  is,  that  in  such  a  case, 
he  does  buy  at  his  peril ;  but  that, 
if  he  has  no  such  proof  or  know- 
ledge, he  is  not  bound  to  inquire  into 
the  state  of  the  trust,  because  be 
has  no  means  to  support  the  inquiry, 
and  he  may  safely  repose  on  the 
general  presumption  that  the  execo- 
tor  is  in  the  due  exercise  of  bis 
trust."  And  this  principle  was  ap- 
plied in  that  case  to  a  purchase  from 
a  guardian.  In  like  manner,  in 
Petrie  v.  Clark  and  others,  1 1  Seiw 
geant  and  Rawle,  377,  385,  where 
the  right  of  creditors  and  legatees,  to 
follow  assets  that  have  been  coliu- 
sively  parted  with  by  an  executor, 
was  examined  by  Gibson,  J.,  the 
principle  was  declared,  that  such  a 
right  did  not  exist  at  law,  for  the  exe- 
cutor is  the  owner  of  the  legal  title 
to  the  goods,  and  may  dispose  of 
them  by  any  species  of  voluntary 
alienation  by  which  he  may  dispose 
of  his  own,  but  that  equity  gives  re- 
lief on  the  ground  that  the  executor, 
though  complete  owner  of  the  legal 
title,  is  quasi,  a  trustee  for  creditors 
and  legatees,  and  that  it  will  follow 
assets  into  the  hands  of  any  one  who 
is  not  a  purchaser  for  valuable 
consideration,  or  who  having  paid  a 
valuable  consideration,  has  been 
guilty  of  fraud  and  collusion  unth 
the  executor  ;  and  that  an  executor's 
applying  the  assets  in  payment  of 
his  own  debt,  is  of  itself  a  circum- 
stance of  suspicion  which  ought  to 
put  the  purchasing  creditor  upon  in- 
quiry as  to  the  propriety  of  the 
transaction*. 

2.  In  regard  to  salts  of  real 
estate  under  a  power  to  sell  for 
payment  of  debts  or  legacies,'}^ 
h  is  universally  agreed,  that  upoa 
a  sale  of  lands  under  a  charge  or 
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trust  for  the  pajrmeDt  of  debts  gene- 
lally,  I  be  purchaser  is  not  bound  to 
see  to  the  appiicatioa  of  the  pur* 
chase  money ;  Gardner  tt  aL  v. 
Chrdner  H  al.^  3  Mason,  178,  218. 
It  seems  to  be  equally  clear,  that 
'^  where  the  trust  is  for  the  payment 
V  of  debts  generally,  and  also  for  the 

V»  payment  of  legacies,  tbe  purchaser 
^    is  not  bound  to  see  the  money  ap- 
\  plied,  upon  a  sale  made  for  the  pay- 
M  ment  of  legacies ;   because,  to  hold 
^   that  he  is  bound  to  see  the  legacies 
v|  paid,  would  in  fact  involve  him  in 
.   the  account  of   the    debts,   which 
^   mast  first  be  paid ;  Grant  v.  Hook, 
^    13  Sergeant  &  Rawie,  259,  262; 
A|    Andrews  v,  Sparhawk,  13  Picker- 
^    iog,  393,  401 ;  see  also  Bruch  v. 
^    Jhrie,  2  Rawle,  392,  417.     And  it 
would  seem  also,  that  under  a  devise 
for  the  payment  of  legacies,  the  pur- 
chaser is  not  bound  to  see  to  the 
application  of  the  purchase  money, 
because,   by    the    law,  the    debts, 
generally,  must  be  first  paid ;  though 
there  is  a  dictum  to    the  contrary 
in  Grant  v.  Hook  ;  and  in  Hannum 
et  al.  V.  iSfpear,  1  Yeates,  653,  S.  C. 
2  Dallas,  291,  it  was  held  that  when 
kmd  was  sold  under  a  devise  for  the 
payment  of  legacies,  it  was  subject 
in  the  purchaser's  hands  to  the  lien 
of  debts,  i^ith  regard  to  the  case 
of  a  trust  or  charge  for  the  payment 
of   certain  specified    or    scheduled 
debts,  there  are  dicta,  indeed,  recog- 
nizing a  distinction  between  it,  and 
the  case  where  the  devise  is  for  the 
payment  of  debts  generally  ;  Gard^ 
ner  et  aL  v.  Gardner  et  al,,Z  Mason, 
178,218.     But  though  such  a  dis- 
tinction is  reasonable  in  England, 
whore,  without  a  power  or  charge 
created  by  will,  lands  are  not  a  trust 
ID  the    hands  of  executors   for  the 
payment  of  dobts,  yet  in  this  coun- 
try, where,  generally,  if  not  univer- 
sally, the  law  afiects  the  lands  of  a 
decedenty  with  a  charge  or  trust  for 


the  satisfaction  of  his  debts,  which 
is  paramount  to  any  specific  charge 
in  his  will,  this  distinction  appears 
to  be  inapplicable.  In  principle,  it 
would  seem,  that  in  those  states  in 
which  lands  are  subject  to  be  sold 
by  an  executor,  under  an  order  of 
court,  for  the  payment  of  a  testator's 
general  debts,  a  charge  or  appropria^ 
tion  by  will  of  lands  to  certain  spe- 
cified debts,  is  without  operation  or 
efiect  in  regard  to  the  present  pur- 
pose ;  because,  it  must  be  subor- 
dinate to  the  charge  and  appropria- 
tion which  the  law  makes,  indepen- 
dently of  the  devise,  and  in  all  cases 
alike  the  money  must  be  disposed  of, 
not  according  to  the  will  of  the  testa- 
tor, but  according  to  law.  Under  such 
a  system,  the  purchase  money  is  not 
to  be  paid  directly  to  the  creditor 
specified  by  the  testator,  but  must 
come  into  the  accounts  of  the  exe- 
cutor, and  be  disposed  of  under  the 
direction  of  the  court  having  jurisdic- 
tion of  the  accounts  ;  and, of  course, 
the  purchaser  is  not  to  follow  it 
through  the  court.  Wherever  the 
law  creates  a  general  trust  of  lands 
for  the  payment  of  debts,  collateral 
and  paramount  to  tbe  special  appro- 
priation made  by  tbe  testator,  the 
case  becomes  similar  to  that  con|id- 
ered  in  the  preceding  note,  of  a 
general  charge  by  will  for  payment  of 
debts  followed  by  a  specific  disposi- 
tion, as  in  the  cases  Jenkins  v.  Hiles, 
6  Vesey,  654  n.,  and  Shaw  v. 
Borrer,  1  Keen,  569.  These 
views  are  sustained  by  the  reason- 
ing in  Grant  v.  Hook:  and  the  con- 
clusion seems  to  be  inevitable,  that 
upon  a  sale  under  a  testamentary 
charge  or  trust  for  the  payment  of 
specific  or  scheduled  debts,  in  those 
stares  in  which  the  lands  are  by  law 
subject  to  be  sold  by  executors  for 
tbe  payment  of  debts,  the  purchaser 
is  not  bound  to  see  to  the  appiicatioa 
of  the  money,  because  the  applied* 
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don  18  not  to  be  according^  to  the 
schedule  or  specificaiioo  fixed  by  the 
testator,  and  under  the  direct  inier- 
Tention  of  the  purchaser,  but  ac- 
cording to  the  law  which  regulates 
the  priority  of  debts,  and  under  the 
control  and  superFision  of  the  court. 
It  is  well  settled  that  a  purchaser 
ander  a  decree  of  a  court  has  no 
concern  with  the  disposition  which 
the  pourt  may  make  of  the  purchase 
money,  nor  can  his  right  as  a  purcha- 
ser be  afiected  by  any  misapplication 
which  he  may  make  of  it ;  Coombs 
r.  Jordan,  8  Bland,  284,  820  ;  mi- 
son,  4^c.  V.  Davi99on,  2  Robinson's 
Virginia,  385>  412.  The  case 
is  not  materially  different  where 
the  power  is  given  to  a  testamentary 
trustee  and  not  to  the  executor ;  a 
purchaser,  if  he  undertook  to  see  to 
the  application  of  the  purchase 
money,  would  still  be  involved  in 
the  accounts  of  the  estate.  A  trust 
for  payment  of  particular  debts,  is 
much  less  specific  and  immediate 
than  in  the  instance  of  a  sale  of 
trust  property  for  re-investment ;  and 
the  cases,  under  the  next  head, 
which  hold  the  purchaser,  there,  to 
be  liable  only  where  there  is  collu- 
sion, appear,  a  fortiori^  to  determine 
thif  point. 

But  though,  under  a  devise  for 
the  payment  of  debts  generally,  the 
purchaser  who  pays  the  purchase 
money  to  the  person  authorized  to 
•ell,  is  not  bound  to  look  to  its  appli- 
cation, there  can  be  no  doubt  that  if 
the  purchase  money  is  misapplied 
with  the  co-operation  of  the  purchaser, 
he  remains  liable  to  the  creditors  for 
the  sum  so  misapplied ;  Palter  v. 
Gardner,  \2  Wheaton,  499, 602. 

In  Pennsylvania, '  by  statote  of 
Feb.  24,  1884,  s.  19,  in  case  of 
sales  of  a  decedent's  estate  by  an 
executor  for  any  purpose,  the  pur- 
chaser may  pay  his  money  into 
the  Orphans'  Court,  or,  with  leave 


of  that  court,  to  the  executor,  and  the 
payment  shall  be  valid  against  all 
persons. 

3.  Where  a  scde  U  made  bjf  a 
trustee  under  a  poiver  to  sell  and 
re-invest  upon  the  same  trusts.y^  1 
In   Lining  v.   Peyton^  2   De8au»>  V 
sure,  875,  a  marriage  settlement  aa-  .  t 
thonzed  the  cestuis  que  trust,  to  sell  % 
the  lands  to  any  person  they  pleased,  /  ' 
provided  the  proceeds  should  be  im»  ^ 
mediately  laid  out  and  vested  in  the    V 
purchase  of  some  other  estate  of  equal  T  ' 
value,  to  be  secured  upon  the  same   ^ 
trbsts ;  and  a  purchaser  under  this    * 
power  submitted  to  the  court  wheth-    * 
er  it  was  his  duty  to  see  to  the  oppro-    »! 
priation  of  the  consideration  money    ^ 
to  the  purposes  of  the  trust  estate. 
<*  Whatever  may  be  the  law  in  Great    ' 
Britain  on  this  subject,"  said  Chan-   ' 
cellor  Rutledge  in  delivering  the  de- 
cree, »•  there  area  variety  of  local  cir- 
cumstances which  render  it  not  only 
highly  imprsper,  but  almost  imprac- 
ticable that  it  should  be  adopted  in 
this  country.      The  case  before  as 
proves    the    position,    for    scarcely 
would  a  purchaser  be  found  of  trust 
estates  who  would  be  inclined  to  be 
saddled  with  the  inconvenience  and 
embarrassment   of   seeing  that  the 
purchase  money  wds  ap^ied  to  the 
purposes  of  the  trust,     h  has  never 
heretofore  been  determined  that  he 
should,  and  we  will  not  now  establish 
a  precedent,  for  it  might  tend  exceed* 
ingly  to  embarrass,  if  not  shake  to  the 
foundation,  the  titles  of  very  many 
persons  who  have   heretofore   pur- 
chased at  the  sales  of  the  trust  es- 
tates without  the  remotest  idea  of 
fesponsibility,  as  to  the  application  of 
the  purchase  money.    We  do  not  say 
that  where  property  has  been  convey- 
ed in  trust  for  the  payment  of  debts, 
or  other  specific  purposes,  that  it  i« 
not  the  duly  as  well  as  the  interest 
of  purchasers  at  such  sales  to  attend  to 
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the  right  appropriation  of  the  money ; 
hot  ib-^rases  like  the  present,  and 
others  that,  may  be  assimilated  to 
it,  purchasers  are  not,  and  ought  not 
to  be  considered  in  the  same  light  as 
trustees,  and  intrude  themselves  on 
the  parties  to  see  that  the  purchase 
money  is  applied  as  the  trust  deed 
direcu,  because  the  cestui  que  trust 
joining  in  the  conveyance  with  the 
trustee,  it  is  his  particular  duty  as 
well  as  his  interest  to  see  the  trust 
money  properly  applied,  and  if  he 
finds  the  trustee  disposed  to  misapply 
it,  he  can  immediately  apply  to  this 
court  for  redress.  The  court  are 
therefore  of  opinion  and  decree,  that 
in  this  case  the  complainant  is  not 
obliged  to  attend  to  the  disposition  of 
the  purchase  money  of  the  estate, 
conceiving  that  the  cestuisque  trust, 
who  are  parties  to  the  conveyance, 
are  fully  competent,  and  the  only  per- 
sons whoought  to  interest  themselves 
in  the  business."  Notwithsuinding 
the  narrow  ground  of  this  decision, 
the  case  is  referred  to  in  Bedheimer 
ads.  Pyron,  1  Speers'  Equity,  135, 
141,  as  establishing  that,  in  general, 
purchasers  from  a  trustee  are  not 
bound  to  see  to  the  application  of  the 
purchase  money.  *«  It  might  be  a 
question,  however,"  said  the  court  in 
the  latter  case,  <*  if  the  purchasers 
know  that  the  trustee  intends  to  mis. 
apply  the  money,  and  pay  it  to 
him  with  that  knowledge,  they 
might  not,  in  the  event  of  his  insol. 
Tency,  be  compelled  to  make  good 
any  deficiency  of  the  fund."  And 
Wormley  v.  fVormley,  8  Wheaton, 
422,  44*^,  establishes  the  principle, 
that  if  a  trustee  in  a  marriage  settle- 


ment, under  a  power  to  sell  and  re- 
invest, sells  under  circumstances  that 
constitute  a  breach  of  trust,  namely, 
not  for  the  purpose  of  re- in  vestment, 
but  for  the  purpose  of  paying  his 
own  debts,  and  the  purchaser  has  no- 
tice of  this,  the  land  in  his  hands  is 
affected  with  the  trusts  which  previ- 
ously attached  to  it. 

In  New  York,  the  Revised  Stat- 
utes, (vol.  1,  p.  730,  ss.  65,  66)  pro- 
vide, that, ««  where  the  trust  shall  be 
expressed  in  the  instrument  creating 
the  estate,  every  sale,  conveyance  or 
other  act  of  the  trustees,  in  contraven- 
tion of  the  trust,  shall  be  absolutely 
Toid,"  but  that,  **  no  person  who  shall 
actually  and  in  good  faith  pay  a  sum 
of  money  toa  trustee,  which  the  trus- 
tee as  such  is  authorized  to  receive, 
shall  be  responsible  for  the  proper 
application  of  such  money,  according 
to  the  trust;  nor  shall  any  ri^hl 
or  title,  derived  by  him  from 
such  trustee,  in  consideration  of 
such  payment,  be  impeached  or 
called  in  question,  in  consequence 
of  any  misapplication,  by  the  trustee, 
of  the  moneys  paid."  Since  these 
provisions,  it  has  been  held,  that  if  a 
purchaser  under  a  power  in  a  will  to 
trustees  to  sell  and  invest  the  pro* 
cceds,  for  the  purposes  of  the  trust, 
has  express  notice,  at  the  time  of 
sale,  that  the  sale  was  not  made  for 
the  purpose  of  investing  the  proceeds 
in  conformity  with  the  trust  created 
in  the  will,  but  for  a  difierent  pur- 
pose, he  is  not  protected  ;  ChampHn 
V.  Haight,  10  Paige,  275 ;  reversed 
on  another  point,  on  appeal,  7  Hill, 
245. 
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[*60]    *DERING  V.  EARL  OF  \^NCHELSEA. 


[1  cox,  318.— IN  THE  EXCHEQUER:    FEE  8lh.  1787.  (3.  C.  2  B.  &  P.  270.)] 

CONTRIBUTION  BETWEEN  CO-SURETIES.]— !Z^  doctnne  of  con. 
tribiUion  amongst  sureties  is  not  founded  in  contract,  but  is  the  result  of 
general  equity  y  on  the  ground  of  equality  of  burthen  and  benefit.  There* 
fore^  where  Hiree  sureties  are  bound  by  different  instruments^  but  for  the 
same  principal  and  the  same  engagement^  they  shall  contribute, 

Thomas  Dsrino,  Esq.,  having  been  appointed  collector  of  some  of  the 
duties  belonging  to  the  customs,  it  became  necessary,  upon  such  appoint- 
ment, for  him  to  enter  into  bonds  to  the  Crown  with  three  securities  for  the 
due  performance  of  this  office.  Sir  Edward  Dering  his  brother,  the  Earl  of 
Wincheisea,  and  Sir  John  Rous  having  agreed  to  become  sureties  for  him, 
a  joint  and  several  bond  was  executed  by  Thomas  Dering  and  Sir  Edward 
Dering  to  the  Crown  in  the  penalty  of  ^-^1000  ;  another  joint  and  several 
bond  by  Thomas  Dering  and  the  Earl'of  Wincheisea,  and  a  third  by  Tho- 
mas Dering  and  Sir  John  Rous,  in  the  same  penalty  of  ^4000  ;  all  condi- 
tioned alike  for  the  due  performance  of  Thomas  Dering's  duty  as  collector. 
Mr.  Dering  being  in^arrear  to  the  Crown  to  the  amount  of  3883/.  14a.,  the 
Crown  put  the  first  bond  in  suit  against  Sir  Edward  Dering,  and  judgment 
was  obtained  thereon  for  that  sum ;  whereupon  Sir  Edward  filed  this  bill 
against  the  Earl  of  Wincheisea  and  Sir  John  Rous,  claiming  from  them  a 
contribution  towards  the  sum  so  recovered  against  him. 
r*Ai1  ^Tbc  cause  had  been  argued  at  length  in  Michaelmas  Term  last, 
L      -^    and  now  stood  for  judgment. 

Lord  Chibf  Baron  Etrb. — ^This  bill  is  brought  by  one  surety  against 
his  two  co-sureties,  under  the  circumstances  (above  mentioned.)  Mr.  Der- 
]ng*s  appointment,  the  three  bonds,  and  the  judgment  against  the  plaintiff 
are  in  proof  in  the'  cause  ;  the  original  balance  due,  and  the  present  state 
of  it,  are  admitted. 

The  demand  is  resisted  on  two  grounds:  first,  that  there  is  no  foundatioa 
for  the  demand  in  the  nature  of  the  contract ;  and,  secondly,  that  the  con- 
duct of  Sir  Edward  Dering  has  been  such  as  to  disable  him  from  claiming 
the  benefit  of  the  contract,  though  it  did  otherwise  exist.  There  is  also  a 
formal  objection,  which  I  shall  take  notice  of  hereafter. 

I  shall  consider  the  second  ground  of  objection  first,  in  order  to  lay  it  out 
of  the  case.  The  misconduct  imputed  to  Sir  Edward  is,  that  he  encour. 
aged  his  brother  in  gaming  and  other  irregularities ;  that  he  knew  bis  bro- 
ther had  no  fortune  of  his  own,  and  must  necessarily  be  making  use  of  the 
public  money ;  and  that  Sir  Edward  was  privy  to  his  brother's  breaking 
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ihe  orders  of  the  Lords  of  the  Treasury,  to  keep  the  money  in  a  parti- 
cular box,  and  in  a  particular  manner,  &c.  This  may  all  be  true,  and 
such  a  representation  of  Sir  Edward's  conduct  certainly  places  him  in 
a  bad  point  of  view  ;  and  perhaps  it  is  not  a  very  decorous  proceeding  in 
Sir  Edward  to  come  into  this  court  under  these  circumstances.  He  might 
possibly  have  involved  his  brother  in  some  measure,  but  yet  it  is  not  made 
out  to  the  satisfaction  of  the  Court  that  these  facts  will  constitute  a  defence. 
It  is  argued,  that  the  author  of  the  loss  shall  not  have  the  benefit  of  a  contri- 
bution ;  but  no  cases  have  been  cited  to  this  point,  nor  any  principle  which 
applies  to  this  case.  It  is  not  laying  down  any  principle  to  say,  that  his  ill 
conduct  disables  him  from  having  any  relief  in  this  court.  If  this  can  be 
founded  on  any  principle,  it  must  be  that  a  man  must  come  into  a  court  of 
equity  with  clean  hands  :  but  when  this  is  said,  it  does  not  mean  a  general 
depravity;  *it  must  have  an  immediate  and  necessary  relation  to  r-*/..^-^ 
the  equity  sued  for;  it  must  be  a  depravity  in  a  legal,  as  well  as  in  L  -^ 
a  moral  sense.  In  a  morel  sense,  the  companion,  and,  perhaps,  the  con- 
ductor of  Mr.  Dering,  may  be  said  to  be  the  author  of  the  loss,  but,  to  legal 
purposes,  Mr.  Dering  himself  is  the  author  of  it ;  and  if  the'evil  example  of 
Sir  Edward  led  him  on,  this  is  not  what  the  Court  can  take  cognizance  of. 
Cases,  indeed,  might  be  put,  in  which  the  proposition  would  be  true.  If  a 
contribution  were  demanded  from  a  shipasid  cargo  for  goods  thrown  over- 
board to  save  the  ship,  if  the  plaintiff*  had  actually  bored  a  hole  in  the  ship, 
he  H^uld  in  that  case  be  certainly  the  author  of  the  loss,  and  would  not  be 
entitled  to  any  contribution.  But  speaking  of  the  author  of  the  loss  is  a 
mere  figure  of  speech,  as  applied  to  Sir  Edward  Dering  in  this  case. 

The  real  point  is,  whether  a  contribution  can  be  demanded  between  the 
obligors  of  distinct  and  separate  obligations  under  the  circumstances  of  this 
case.  It  is  admitted,  that,  if  there  had  been  only  one  bond  in  which  the 
three  sureties  had  joined  for  £12,000,  there  must  have  been  a  contribution 
amongst  them  to  the  extent  of  any  loss  sustained  :  but  it  is  said,  that  that 
case  proceeds  on  the  contract  and  privity  subsisting  amongst  the  sureties, 
which  this  case  excludes  ;  that  this  case  admits  of  the  supposition  that  the 
three  sureties  are  perfect  strangers  to  each  other,  and  each  of  them  might 
be  ignorant  of  the  other  sureties,  and  that  it  would  be  strange  to  imply  any 
contract  as  amongst  the  sureties  in  this  situation ;  that  these  are  perfectly 
distinct  undertakings  without  connexion  with  each  other;  and  it  is  added, 
that  the  contribution  can  never  be  eodem  modo  as  in  the  three  joining  in 
one  bond  for  iSl2,000;  for  there,  if  one  of  them  become  insolvent,  the  two 
others  would  be  liable  to  contribute  in  moieties  to  the  amount  of  £6000 
each,  whereas  here  it  is  impossible  to  make  them  contribute  beyond  the 
penalty  of  the  bond.  Mr.  Madocks  has  stated  what  is  decisive,  if  true,  that 
nobody  is  liable  to  contribute  who  does  not  appear  on  the  face  of  the  bond. 
If  this  means  only  that  there  is  no  contract,  then  it  comes  back  to  the  ques- 
tion whether  the  right  of  contribution  is  founded  on  contract. 

*If  we  take  a  view  of  the  cases,  both  in  law  and  equity,  we  shall  ^  ^a^^ 
find  that  contribution  is  bottomed  and  fixed  on  general  prineiple$  ^  -^ 
ofjuitice^  and  does  not  tpringfrom  contract ;  though  contract  may  qualify 
ii,  as  in  Swain  v.  Walh  1  Ch*  Rep.  149.  In  the  Register,  170  b,  there 
are  two  writs  of  contribution— one  inter  co-hsredes,  the  other  inter  co-feof- 
fatos ;  these  are  founded  on  the  Statute  of  Marlbridge.  The  great  object  of  the 
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atatute  is,  to  protect  the  inheritance  from  more  suits  than  are  necessary* 
Though  contribution  is  a  part  of  the  provision  of  the  statute,  yet  in  Fitzb. 
N.  B.  338,  there  is  a  writ  of  contribution  at  common  law  amongst  tenants 
in  common,  as  for  a  mill  falling  to  decay.  In  the  same  page  Fitzherbert 
takes  notice  of  contribution  between  co-heirs  and  co-feo%es  ;  and  as  between 
co-feofiees,  he  supposes  there  shall  be  no  contribuiion  without  an  agreement, 
and  the  words  of  the  writ  countenance  such  an  idea,  for  the  words  are  «•  ex 
eorum  assensa  ;"  and  yet  this  seems  to  contravene  the  express  provision  of 
the  statute.  As  to  co*heirs,  the  statute  is  express  ;  it  does  not  say  so  as  to 
feofiees,  but  it  gives  contribution  in  the  same  manner.  In  Sir  fftUiam 
HarberCs  case,  3  Co.  11  b,  many  cases  of  contribution  are  put ;  and  the  r^* 
son  given  in  the  books  is,  that  in  aequaii  jure  the  law  requires  equality.: 
one  shall  not  bear  the  burthen  in  ease  of  the  rest,  and  the  law  is  grounded 
in  great  equity.  Contract  is  never  mentioned.  Now,  the  doctrine  of 
equality  operates  more  efl^ctually  in  this  court  than  in  a  court  of  law.  The 
difficulty  in  Cokeys  eases  was,  how  to  make  them  contribute ;  they  where 
pat  to  their  audita  querela  or  scire  facias.  In  equity  there  is  a  string  of 
cases,  in  1  £k}.  Ca.  Ab.,  tit.  «« Contribution  and  Average.**  Another  case 
occurs  in  Hargr.  Law  Trects,(a)  on  the  right  of  the  King  on  the  prisage  of 
wine.  The  King  is  entitled  to  one  ton  before  the  mast,  and  one  ton  behind  ; 
and  in  that  case  a  right  of  contribuiion  accrues,  for  the  King  may  take  by 
his  prerogative  any  two  tons  of  wine  he  thinks  fit,  by  which  one  man  might 
suffer  solely.  But  the  contribution  is  given  of  coarse  on  general  principles^ 
which  govern  all  these  cases. 

r  *Ai  1  ^^^'  ^^  come  to  the  particular  case  of  sureties.  It  is  *clear  that 
L  J  one  surety  may  compel  a  contribution  from  another  towards  pay- 
ment of  a  debt  for  which  they  are  jointly  bound.  On  what  principle  ?  Can 
it  be  necessary  to  resort  to  the  circumstance  of  a  joint  bond  ?  What  if  they 
are  jointly  and  severally  bound  ?  What  difference  will  it  make  if  they  are 
severally  bound,  and  by  different  instruments,  but  for  the  same  principal, 
and  the  same  engagement  ?  In  all  these  cases  the  sureties  have  a  common 
interest  and  a  common  burthen  ;  they  are  joined  by  the  common  end  and 
purpose  of  their  several  obligations  as  much  as  if  they  were  joined  in  one 
instrument,  with  this  difference  only,  that  the  penalties  will  ascertain  the 
jproportion  in  which  they  are  to  contribute ;  whereas,  if  they  had  joined  in 
one  bond,  it  must  have  depended  on  other  circumstances. 

In  this  case,  the  three  sureties  are  all  bound  that  Mr.  Dering  shall  account 
for  the  moneys  he  receives.  This  is  a  common  burthen.  All  the  bonds 
are  forfeited  at  law  and  in  this  coart,  as  far  as  the  balance  due.  The  bal- 
ance might  have  been  so  great  as  to  have  exhausted  all  the  penalties,  and 
then  the  obligee  forces  them  all  to  pay ;  but  bore  the  balance  is  something 
}ess  than  one  of  the  penalties.  Now  who  ought  to  pay  this?  The  one 
who  is  sued  must  pay  it  to  the  Crown,  as  in  the  case  of  prisage  ;  but,  as 
between  themselves,  there  shall  be  a  contribution,  for  they  are  in  aquali 
jure.  This  principle  is  carried  a  great  way  where  they  are  joined  in  one 
obligation ;  for  if  one  should  pay  the  whole  dS  1*2,000,  and  the  second  were 
insolvent,  the  third  shall  contribute  a  moiety,  though  he  certainly  never 
meant  to  be  liable  for  more  than  a  third.    This  circumstance,  and  the  poa- 
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sibility  of  one  being  liable  for  the  whole,  if  th6  other  twoshoald  prove  insol- 
Tem,  suggested  the  mode  of  entering  into  separate  bonds  ;  but  this  does  not 
Tary  the  reason  for  contribution,  for  there  is  the  same  principal  and  the 
same  engagement ;  all  are  equally  liable  to  the  obligee  to  the  extent  of  the 
penalty  of  the  bonds  when  they  are  not  all  exhausted.  If,  in  the  common 
case  of  a  joint  bond,  no  distinction  is  to  be  made,  why  shall  not  the  same 
role  govern  here  ?  As  in  the  case  of  average  of  cargo  in  a  court  of  law, 
qui  sentit  commodum  senli re  debet  et  onus.  •This  principle  has  p»g«-| 
a  direct  application  here  ;  for  the  charging  one  surety  discharges  1  -^ 
the  other,  and  each  therefore  ought  to  contribute  to  the  onus.  In  ques- 
tions of  average,  there  is  no  contract  or  privity  in  ordinary  cases  ;  but  it  is 
the  result  of  general  justice,  from  the  equality  of  burthen  and  bene6t. 
Then  there  is  no  difficulty  or  absurdity  in  making  a  contribution  take  place 
in  this  case,  if  not  founded  on  contract,  nor  any  difficulty  in  adjusting  the 
the  proportions  in  which  they  are  to  contribute,  for  the  penalties  will  neces- 
nrity  determine  this. 

The  objection  in  point  of  form,  which  I  before  mentioned,  is,  that  the  bill 
cannot  be  sustained,  inasmuch  as  it  has  not  charged  the  insolvency  of  the 
principal  debtor,  and  that  such  a  charge  is  absolutely  necessary.  As  a 
question  of  form,  it  ought  to  have  been  brought  on  by  demurrer;  but,  in 
substance,  the  insolvency  of  Mr.  Dering  may  b«  collected  from  the  whole 
proceedings,  which  strongly  imply  it ;  for  the  plainii  AT  appears  to  have  sub- 
mitt^  to  the  judgment,  and  the  defendants  have  made  their  defence  on 
other  grounds. 

On  the  whole,  therefore,  we  think  that  the  plainliflTis  entitled  to  the  relief 
he  prays,  and  declare  thdt  the  balance  due  from  Thomas  Dering  being 
admitted  on  all  hands  to  amount  to  the  sum  of  3883/.  lis,  8|(/.,  the  plain- 
tiff Sir  Edward  Dering,  and  the  two  defendants  the  Earl  of  Winchelsea  and 
8ir  John  Rous,  ought  to  contribute  in  equal  shares  to  the  payment  of  that 
snm,  and  direct  that  the  plaintiff  and  defendants  do  pay  in  discharge  thereof, 
each  of  them,  the  sum  of  1294/.  lis.  7d,  ;  and  that,  on  payment  thereof, 
the  Attorney-Greneral  shall  acknowledge  satisfaction  on  the  record  of  the 
said  judgment,  and  that  the  two  bond*  entered  into  by  the  Earl  of  Winchel- 
sea and  Sir  John  Rous  be  delivered  up  to  them  respectively.  But  this  not 
being  a  very  favourable  case  to  the  plaintifi*,  and  the  equity  he  asks  being 
doubtful,  we  do  not  think  it  a  case  for  costs. 


**  The  principle,"  observes  Lord 
J7ec/esrto/e,  «*  established  in  the  case 
of  Dering  v.  Lord  ffinchelsea,  is 
universal,  that  the  right  and  duly  of 
contributions  is  founded  in  doctrines 

^  ^  -,  of  equity ;  it  does  not  depend 
L  J  'upon  contract.  If  several 
persons  are  indebted,  and  one  makes 
the  payment,  the  creditor  is  bound 
in  conscience,  if  not  by  contract,  to 
give  to  the  party  paying  the  debt 
6 


all  his  remedies  against  the  other 
debtors.  The  cases  of  average  in 
equity  rest  upon  the  same  principle. 
It  would  be  against  equity  for  the 
creditor  to  exact  or  receive  payment 
from  one,  and  to  permit,  or  by  his 
conduct  to  cause,  the  other  debtors 
to  be  exempt  from  payment.  He  is 
bound,  seldom  by  contract,  but  al- 
ways in  conscience,  as  far  as  he  is 
able,  to  put  the  party  paying  the 
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debt  upon  the  same  footing  with 
those  who  are  equally  bound.  That 
was  the  principle  of  the  decision  in 
Bering  v.  Lord  Iflnchelaea ;  and 
in  that  case  there  was  no  evidence 
of  contract :"  Sterling  v.  Forrester^ 
3  Bligh,  50.  See  also  Craythorne 
V.  Swinburne^  14  Ves.  160,  165, 
169 ;  Hartly  v.  O'Flalierty,  1  Beat. 
77,  78 ;  JVare  v.  Norwood,  14  Ves. 
31  ;  May  hew  v.  Crickett,  and  note, 
2  Swanst.  189,102;  where  the  doc- 
trine laid  down  in  Bering  v.  Lord 
Winchehea  has  been  recognised  and 
approved  of. 

Courts  of  common  law,  in  modern 
times,  have  assumed  a  jurisdiction  to 
compel  contribution  between  sure- 
ties, in  the  absence  of  positive  con- 
tract, on  the  ground  of  implied  as- 
sumpsit; inasmuch  as  the  principle 
of  contribution  being  in  its  operation 
established,  a  contract  may  be  infer- 
red, upon  the  implied  knowledge  of 
that  principle  by  all  persons.  This 
jurisdiction  is  convenient  enough,  in 
a  case  simple  and  uncomplicated, 
but  attended  with  great  difficulty 
where  the  sureties  are  numerous ; 
especially  since  it  has  been  held, 
that  separate  actions  may  be  brought 
against  the  different  sureties  for  their 
respective  quotas  and  proportions. 
It  is  easy  to  foresee  the  multiplicity 
of  suits  to  which  that  leads:  Cray- 
thorne V.  Swinburne,  14  Ves.  164  ; 
Coweil  V.  Edwards,  2  B.  &  P.  268; 
see  also  1  Saund.  R.  264,  n.  (a), 
Williams's  note,  (6).  In  other  res- 
pects, as  will  be  hereafter  seen,  the 
jurisdiction  at  common  law  is  much 
more  cqpfined  and  less  beneficial 
than  in  equity.  Thus,  where  there 
are  several  sureties,  and  one  becomes 
insolvent,  and  the  surety  who  pays 
the  entire  debt  can  in  equity  compel 
the  solvent  sureties  to  contribute  to- 
wards payment  of  the  entire  debt : 
Peter  v.  Bich,  1  Ch.  Rep.  34 ;  Hole 
V.  Harrison,  I  Ch.  Ca.  246 ;  S.  C, 


Finch,  Rep.  15,  203 ;  but  at  law  he 
can  recover  no  more  than  an  aliquot 
part  of  the  whole,  regard  being  had 
to  the  number  of  co-securities ; 
Coweil  v.  Edwards,  2  B.  &  P.  268 ; 
Browne  v.  Lee,  6  B.  &  C.  697  ;  S, 
C,  9  D.  &  R.  700.  See,  also,  Ro- 
gers V.  Mackenzie,  4  Ves.  752; 
^nght  V.  Hunter,  5  Ves.  792.  So, 
also,  if  one  of  the  sureties  dies,  in 
equity  contribution  can  be  enforced 
as  against  his  representatives;  but 
at  law  an  action  lies  only  against 
the  surviving  sureties:  Primrose  7. 
Bromley,  I  Atk.  90. 

It  may  here  be  observed,  that, 
in  all  cases  of  contribution,  ^^^  ^ 
the  •jurisdiction  assumed  by  L  -l 
courts  of  law  does  not  afiect  the  ori- 
ginal jurisdiction  of  courts  of  equity ; 
If 'right  v.  Hunter, 5Ves,  794,  where 
Lord  ^Ivanley,  M .  R.,  says,  >*  I  would 
not  lay  down,  nor  have  it  under- 
stood, that,  because  courts  of  law 
may  entertain  actions  upon  such 
subjects,  a  party  may  not*  61e  a  bill 
for  contribution." 

It  is  clear,  as  laid  down  by  the 
Lord  Chief  Baron,  in  Bering  v. 
The  Earl  of  Winchelsea,  that  a 
surety  may  compel  contribution  from 
another  fur  payment  of  a  debt  which 
■they  are  jointly  or  severally,  or  joint- 
ly and  severally,  bound  by  the  same 
instrument:  Fleetwood  v.  Charnock, 
Nels.  10;  Under  hill  v.  Horwood, 
10  Ves.  226;  Craythorne  v.  Swin* 
burne,  14  Ves.  164.  It  was,  how- 
ever, decided  for  the  first  lime,  in 
Bering  v.  The  Earl  of  PFinchelsea, 
that  there  is  no  difference  whether 
the  parties  are  bound  in  the  same  or 
by  different  instruments,  provided 
they  are  co-securities  for  the  same 
principal  and  in  the  same  engage- 
ment; and,  further,  that  there  is  no 
difference  if  they  are  bound  in  dif- 
ferent sums,  except  that  contribution 
could  not  'be  required  beyond  the 
sum  for  which  they  had  become 
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boand.  In  Craythorne  v.  Sunn' 
bume,  14  Ves.  169,  Lord  Eldon 
said,  I  hat  he  argued  Bering  v.  The 
Earl  of  fVinchelsea,  and  that  he 
was  much  dissatisfied  with  the  whole 
proceeding  and  with  the  judgment ; 
but  he  had  been* since  convinced 
that  the  decision  was  upon  right 
principles.  "Lord  Chief  Justice 
Eyre^^^  observed  his  Lordship, 
**  in  that  case  decided  that  this 
obligation  of  co-securities  is  not 
founded  in  contract,  but  stands  upon 
a  principle  of  equity."  See  also 
fVare  v.  Horwood^  14  Ves.  81; 
May  hew  v.  Crickett,  2  Swanst.  192 ; 
Stirling  v.  Forrester,  3  Bligh,  596. 
And  it  seems  that  the  right  of  a 
surety  to  enforce  contribution  against 
co-sureties  will  not  be  affected  by 
his  ignorance  at  the  time  he  became 
surety  that  they  were  also  co-sure- 
ties :  Craythorne  v.  Swinburne,  14 
Ves.  163,  165.  Where,  however, 
sareiies  are  bound  by  difierent  instru- 
ments for  distinct  portions  of  a  debt 
due  from  the  same  principal,  if  the 
suretyship  of  each  is  a  separate  and 
distinct  transaction,  the  doctrine  laid 
down  in  Bering  v.  Lord  WincheU 
sea  wilt  not  apply,  and  there  will  be 
DO  right  of  contribution  among  the 
sureties :  Coope  ▼•  Twynam,  1  T. 
db  R.  426. 

A  surety  cannot  claim  any  inter- 
est from  his  co-sureties  for  the 
money  which  he  has  paid  :  Onge  v. 
Truelock,  2  Moll.  81,  42  ;  Bell  v. 
Free,  1  Swanst.  90;  Rigbyv.M^Na- 
mar  a,  2  Cox,  415.  See,  however, 
Swain  v.  JVall,  1  Ch.  R.  149;  [and 
Burrows  ^  Brown  v.  M^Whann 
^  Campbell,  1  Desaussure,  409,  424, 
and  Hickman,  S;c.  v.  3f  Curdy,  7 
J.J.  Marshall,  655,  661.] 

Although  the  principle  of  con- 
tribution is  not  founded  upon  con- 
tract, still  a  person  may  by  contract 
qualify  or  take  himself  out  of  the 
reach  of  the  principle  or  the  implied 


contract.  Thus,  where  three  per- 
sons *became  bound  for  the  ^^  -. 
principal  debtor  in  an  obli-  L  -• 
gation,  and  agreed  amongst  them- 
selves, that,  if  the  principal  debtor 
failed  to  pay  the  debt,  they  would 
pay  their  respective  parts ;  two  be- 
came insolvent,  and  the  third  paid 
the  money,  and  one  of  the  insolvent 
sureties  afterwards  becoming  solvent, 
he  was  held  liable  to  contribute  one- 
third  only  :  Swain  v.  Wall,  1  Ch. 
Rep.  149 ;  see  aUo  Craythorne  v. 
Swinburne,  14  Ves.  165  ;  Coope  v. 
Twynam,  T.  &  R.  426  ;  Collins  v. 
Prosser,  1  B.  &  C.  682.  So,  also, 
a  person  may  take  himself  entirely 
out  of  the  principle,  as  where  he  be- 
comes merely  a  collateral  surety,  by 
limiting  his  liability  to  payment  of 
the  debt  upon  the  default  of  the 
principal  and  other  sureties;  and  oa 
a  bill  in  such  case,  filed  for  contri- 
bution, parol  evidence  is  admissible 
to  show  what  the  real  contract  was, 
and  to  rebut  the  implied  contract 
which  equity  raises  in  cases  of  con- 
tribution: Craythorne  V.  Swinburne^ 
14  Ves.   160,  overruling  Cooke  v. 

,  2  Freem.  97 ;  'S'.   C,  2  Eq. 

Ca.  Ab.  223,  pi.  1  ;  see  also  Hartly 
v.  O^ Flaherty,  L.  &  G.,  temp.  Plunk. 
217,  where  Lord  Plunket  says,  "In 
the  case  of  A.  undertaking  that  if 
the  principal  debtor  does  not  pay, 
and  if  B.,  who  has  already  become 
security,  does  not  pay,  he,  A.,  will 
pay,  it  seems  perfectly  clear  that 
B.,  in  that  case  paying  the  whole, 
would  have  no  claim  of  contribution 
against  A." 

Sureties  who  have  paid  the  debt 
are  not  only  entitled  to  contribution 
from  the  other  sureties,  but  also  to 
the  benefit  of  any  security  which 
any  of  them  may  have  taken  from 
the  principal  debtor  by  way  of  in- 
demnity: Swain  v.  Wiall,  1  Ch. 
Rep.  149 ;  and  it  is  a  general  rule 
(subject,  however,  to  some  few  quali- 
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fications)  that  a  surety  is  entitled  to 
the  benefit  of  cUl  the  securities  which 
the  creditor  has  against  the  prin- 
cipal. Thus,  if  a  surely  join  with 
the  principal  in  a  promissory  note 
or  bond,  and  the  surety  pays  the 
debt,  he  will  be  entitled  to  have  a 
transfer  of  any  mortgage  which  the 
creditor  may  have  taken  for  his  debt. 
«»1  take  it,"  says  Lord  Uldon,  «*  to 
be  exceedingly  clear,  if  at  the  time 
a  bond  is  given  a  mortgage  is  also 
made  for  securing  the  debt,  the 
surety,  if  he  pays  the  bond,  has  a 
right  to  stand  in  the  place  of  the 
mortgagee ;  and,  as  the  mortgagee 
cannot  get  back  his  estate  again 
without  a  conveyance,  that  security 
remains  a  valid  and  effectual  secur- 
ity, notwithstanding  the  bond  debt 
is  paid  :"  Copis  v.  Middleton,  T.  & 
R.  231 ;  see  also  Hodgson  v.  Shaw, 
3  My.  &  K.  196 ;  Gayner  v.  Roy. 
ner,  cited  in  Robinson  v.  Wilson^  2 
Madd.  434 ;  and  it  is  immaterial 
that  the  surety  is  not  aware  of  the 
existence  of  the  mortgage :  Mayhew 
V.  Crickett,  2  Swanst.  191.  But 
where  the  creditor  advances  a  fur- 
ther sum  upon  the  security  of  the 
mortgage,  the  surely  cannot   com- 

f  flo  -|  P^^  *^b®  creditor  to  assign  it 
L  -J  10  him,  unless  he  pays  oflT 
the  further  sum,  as  well  as  the  sum 
for  the  payment  of  which  he  became 
surety  :  Williams  v.  Owen,  13  Sim. 
597. 

Courts  of  equity,  it  seems,  would 
formerly  compel  assignments  of 
securities  to  a  surety  to  a  much 
greater  extent  than  they  probably 
would  now.  There  is  a  very  strong 
instance  of  the  application  of  that 
equity  in  Parsons  v,  Briddock,  2 
Vern.  608.  In  that  case  the  princi- 
pal had  given  bail  in  an  action ; 
judgment  was  recovered  against  the 
bail ;  afterwards  the  surety  was 
called  upon  and  paid  ;  and  it  was 
h«ld»  that  he  was  entitled  to  ao  as- 


signment of  the  judgment  against 
the  bail.  So  that,  though  the  bail 
were  themselves  but  sureties  as  be- 
tween them  and  the  principal  debt- 
or, yet,  coming  in  the  room  of  the 
principal  debtor  as  to  the  creditor, 
it  was  held,  that  they  likewise  came 
in  the  room  of  the  principal  debtor 
as  to  the  surety.  Consequently  that 
decision  established  that  the  surety 
had  precisely  the  same  right  that 
the  creditor  had,  and  was  to  stand  in 
his  place.  The  surety  had  no  di- 
rect contract  or  engagement  by 
which  the  bail  were  bound  to  him, 
but  only  a  claim  against  them 
through  the  medium  of  the  creditor, 
and  was  entitled  only  to  all  ^is 
rights.  See,  however,  Hodgson  r. 
Shaw,  3  My.  &  K.  189,  and  ^rmi- 
tage  v.  Baldwin,  5  Beav.  278, 
where  a  creditor  sued  his  princit)al 
debtor  and  recovered  a  judgment 
against  him  and  the  bail  in  the  ac- 
tion. The  surety  thereupon  «♦  paid 
and  satisfied"  to  the  creditor  the 
amount  of  the  judgments,  with  in- 
terest and  costs,  and  took  an  assign- 
ment thereof.  Lord  Langdale,  M. 
R.,  held,  that  the  judgment  was  dis- 
charged, and  that  the  surety  could 
not  recover  on  the  judgment  i^gainst 
the  bail.  See,  also,  Dowbiggin  r. 
Bourne,  2  Y.  &  C.  Exch.  Ca. 
462. 

It  was  at  one  time  thought  that 
a  surety,  paying  off  the  debt  of  the 
principal,  secured  by  their  bond, 
was  entitled  to  have  from  the  creditor 
an  assignment  of  the  debt  and  of  the 
bond  by  which  it  was  evidenced  or  se- 
cured. The  contrary,  hiowever,  is  now 
fully  established.  The  whole  subject 
has  been  examined  in  a  most  elaborate 
manner  by  Lord  Eldon  and  Lord 
Brougham,  In  Copis  v.  Middle- 
ton,  1  T.  &  R.  229,  Lord  Eldon 
said: — »*Ii  is  a  general  rule,  that, 
in  equity,  a  surety  is  entitled  to  the 
benefit  of  all  the  securities  which 
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the 'creditor  has  against  the  princi- 
pal ;  but  then  the  nature  of  those 
securities  must  be  considered. 
Where  there  is  a  bond  merely,  if 
an  action  was  brought  upon  the 
bond,  it  would  appear  upon  oyer  of 
the  bond  that  the  debt  was  extin- 
guished. The  general  rule  there- 
fore, must  be  qualified  by  consider- 
ing it  to  apply  to  such  securities  as 
continue  to  eiist,  and  do  not  get 
back  upon  payment  to  the  person  of 
the  principal  debtor,  'in  the  case, 
for  instance,  where,  in  addition  to 
»7n  -1  'h®  bond,  there  is  a  ♦raorl- 
^  gAg^9  with  a  covenant  on  the 

part  of  the  principal  debtor  to  pay 
the^  money,  the  surety  paying  the 
money  would  be  entitled  to  say, 
<  I  have  lost  the  benefit  of  the  bond ; 
but  the  creditor  has  a  mortgage, 
and  I  have  a  right  to  the  benefit  of 
the  mortgaged  estate  which  has 
not  got  back  to  the  debtor.' "  So, 
also.  Lord  Brougham,  in  Hodgson 
▼.  Shaw,  3  My.  &  K.  190,  ob- 
serves: — »«The  rule  here  is  un- 
doubted, and  it  is  one  founded  on 
the  plainest  principles  of  natural 
reason  and  justice,  that  the  surety 
paying  off  a  debt  shall  stand  in  the 
place  of  the  creditor,  and  have  all 
the  rights  which  he  has  for  the  pur- 
pose of  obtaining  his  reimburse- 
ment. It  is  hardly  possible  to  put 
this  right  of  substitution  too  high  ; 
and  the  right  results  more  from 
equity  than  from  contract  or  quasi 
contract,  unless  in  so  far  as  the 
known  equity  may  be  supposed  to 
be  imported  into  any  transaction,  and 
so  to  raise  a  contract  by  implication. 
The  doctrine  of  the  Court  in  this  res- 
pect was  luminously  expounded  in  the 
argument  of  Sir  Samuel  Romilhy 
in  Craythorne  v.  Swinburne;  and 
Lord  Eldon/\n  giving  judgment  in 
that  case,  sanctioned  the  exposition 
by  his  full  approval.  *  A  surety,' 
to  use  the  language  of  Sir  S.  Romil' 


/y'*  reply, « will  be  entitled  to  every 
remedy  which  the  creditor  has  against 
the  principal  debtor;  to  enforce 
every  security  and  all  means  of  pay- 
ment ;  to  stand  in  the  place  of  the 
creditor,  not  only  through  the  me- 
dium of  contract,  but  even  by  means 
of  securities  entered  into  without  the 
knowledge  of  the  surety  ;  having  a 
right  to  have  those  securities  trans- 
ferred to  him,  though  there  was  no 
stipulation  for  that :  and  to  avail 
himself  of  all  those  securities  against 
the  debtor.'  I  have  purposely  taken 
this  statement  of  the  right,  because 
it  is  there  placed  as  high  as  it  ever 
can  be  placed,  and  yet  is  quite  con- 
sistent with  the  principle  of  Copis 
V.  A£ddleton.  Thus  the  surety 
paying  is  entitled  to  every  remedy 
which  the  creditor  has.  But  can 
the  creditor  be  said  to  have  any  spe- 
cially, or  any  remedy  on  any  speci- 
alty, after  the  bond  is  gone  by  pay- 
ment ?  The  surety  may  enforce  any 
security  against  the  debtor  which 
the  creditor  has  ;  but,  by  the  suppo- 
sition, there  is  no  security  to  enforce, 
for  the  payment  has  extinguished  it. 
He  has  a  right  to  have  all  the  secu- 
rities transferred  to  him ;  but  there 
are,  in  the  case  supposed,  none  to 
transfer — they  are  absolutely  gone. 
He  may  avail  himself  of  all  those 
securities  against  the  debtor,  but  his 
own  act  of  payment  has  left  none 
of  which  he  can  take  advantage." 
•  It  was  decided  in  Copts  v.  Mid' 
dleton,  contrary  to  what  was  for- 
merly considered  to  be  the  law, 
that  a  surely,  paying  ofi*  the  bond 
debt  of  the  principal,  was  in  the 
administration  of  his  assets  merely 
a  simple  contract,  and  not  a  spe- 
cially, creditor.  See  also  Jones  v. 
♦i)at;i(/»,4Russ.  2T7.  Where,  p,,y, -i 
however,  a  surety  upon  a  sec-  L  J 
ond  bond,  given  by  him  as  a  collate- 
ral secujrity  for  a  debt  secured  by  the 
original  bond  of  his  principal,  pays 
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off  the  debt,  he  will  be  entitled  to  an 
assignment  from  the  creditor  of  the 
original  bond  ;  for  the  original  bond 
still  remains  as  an  existing  security, 
and  the  surety,  therefore,  upon  an 
assignment  of  it,  will  rank  as  a  spe- 
cialty creditor  against  the  assets  of 
the  principal  debtor.  Thus,  in  Hodg- 
son V.  Shaw,  3  My.  &  K.  183,  ••  A. 
and  B.  executed  a  joint  and  several 
bond,  to  secure  a  sum  of  money  with 
interest  to  W.  Subsequently  to  the 
deaths  of  A.  and  W.,  the  executors 
of  W,  obtained  from  B.  as  principal, 
and  from  C.  as  surety,  another  bond, 
to  secure  a  part  of  the  money  then 
due  on  the  original  bond,  with  inter- 
est. No  payments  were  ever  made 
in  respect  of  the  first  bond  ;  but  after 
C.'s  death  the  second  bond  was  paid 
off  out  of  C.'s  estate,  and  his  repre- 
sentatives thereupon  procured  the 
original  bond  to  be  assigned  to  them ; 
it  was  held,  in  a  suit  to  administer 
the  estate  of  A.,  that  C.'s  represen- 
tatives were  entitled,  by  virtue  of  the 
assignment,  to  rank  as  specialty  cre- 
ditors of  A.'s  estate,  in  respect  of  the 
payments  made  by  C.  or  his  estate 
on  the  second  bond,  to  the  extent  of 
the  penally  in  the  assigned  bond." 
In  many  other  cases,  the  surety  pay- 
ing the  debt  will  have  a  right  to 
stand  in  the  place  of  the  creditor. 
Thus,  where  the  creditor  has  proved 


the  debt  against  the  estate  of*  the 
principal,  and  the  surety  afterwards 
pays  him  the  debt,  the  creditor  will 
be  held  a  trustee  of  the  dividends  for 
the  surety :  Ex  parte  Rushworth, 
10  Ves.  409  ;  ffught  v.  Morley,  1 1 
Ves.  12 ;  Watkins  v.  FlanagaUy  8 
Russ.  421.  So  also  it  it  now  the 
settled  law  that  a  surety  may  compel 
the  principal  creditor  to  go  in  and 
prove  the  debt  under  the  fiat  or  com- 
mission, and  if  the  surety  pays  the. 
whole,  the  creditor  will  be  a  trustee 
of  the  dividends  for  him  :  JEx  parte 
Rushworlh,  10  Ves.  414.  A  surety 
for  a  part  of  a  debt  is  not  entitled  to 
the  benefit  of  a  security  given  by  the 
debtor  to  the  creditor  at  a  di  fife  rent 
time,  in  a  distinct  transaction  for  an- 
other part  of  the  debt:  Wade  v. 
Coope,  2  Sim.  155. 

Where  a  surety  gets  rid  of  and 
discharges  an  obligation  at  a  less  sum 
than  its  full  amount,  he  cannot,  as 
against  his  principal,  make  himself 
a  creditor  for  the  whole  amount,  but 
can  only  claim  what  he  has  actually 
paid  in  discharge  of  the  common 
obligation :  Reed  v.  NorrUt  2  My. 
&Cr.  361,376. 

As  to  the  law  of  principal  and 
surety  generally,  see  the  valuable 
collection  of  notes  of  cases  and  dicta» 
1  C.  P.  Coop.  663 ;  2  C.  P.  Coop. 
622. 


It  has  been  uniformly  declared, 
and  fully  acted  upon,  .in  the  Courts 
of  Chancery  in  this  country,  that  the 
claim  for  contribution  among  co- 
sureties, as  well  as  the  claim  for  in- 
demnity on  the  part  of  the  surety 
against  the  principal,  is  founded,  not 
upon  contract,  but  upon  a  principle 
of  natural  equity  and  justice;  the 
maxim  adopted  in  regard  to  co-sure- 
ties being,  that  equality  is  equity 


among  persons  standinq:  in  the  same 
situation :  M^Mahon,  8fc,  v.  Fawcett, 
4-c.  2 Randolph, 514,  629;  Moorer. 
Moore,  4  Hawks,  368,  360  ;  Moore 
V.  hlfy,  2  Devereux  &  Battle's 
Equity,  -372,  373 ;  Men  v.  fFood, 
3  Iredell's  Equity,  386  ;  Screven  v. 
Joyner,  Ex'r  ^  others,  1  Hill's 
Chancery,  252.  260, 261;  McKenna 
V.  George,  2  Richardson's  Equity, 
16,  17;  Breckinridge  v.  Taylor^  5 
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Daim,  110,112:  ««and  the  solidity  and 
necessity  of  ihisdocirine,"  said  Chan- 
cellor Kent  in  Campbell  v,  Meaieff 
4  Johnson's  Chancery,  334,  338, 
"were  forcibly  and  learnedly  illus- 
trated by  Lord  Ch.  Baron  Eyre  in 
the  case  of  Dering  v.  Earl  of  TViti' 
Chelsea:^*  and  the  same  principle 
now  prevails  at  law ;  Harris  v.  Fer- 
gusorij  2  Bailey,  397,  400 ;  Norton 
T.  Coons,  3  Denio,  130,  132.  This 
equity  springs  up  at  the  time  the  rela- 
tion is  entered  into,  and  is  consum- 
mated when  the  surety  has  paid  the 
debt ;  Wayland  v.  Tucker  et  ah.  4 
Grattan,  268.  The  practice  of  sub- 
rogation, or  substitution,  or  the  ces- 
sion of  remedies,  is  borrowed  from 
the  civil  law;  and,  under  the  guid- 
ance of  Chancellor  Kent,  has  proba- 
bly gone  further  in  this  country  than 
in  England.  It  is  the  creature  of 
equity,  and  is  administered  so  as  to 
secure  real,  essential  justice,  without 
regard  to  form;  Enders,  ^c,  v. 
Brune,  4  Randolph,  438,  447  ;  Dou- 
glass V.  Fagg,  8  Leigh,  588,  598. 

It  may  be  convenient  to  consider, 
first,  the  claim  of  a  surety  for  in- 
demnity from  his  principal,  and  af- 
terwards,^  the  claim  for  contribution 
among  co-sureties;  and  to  speak  of 
these,  first,  in  equity,  and  then  at 
law. 

At  law,  a  surety  has  no  remedy 
nntil  he  has  paid  the  debt ;  but  in 
equity,  as  soon  as  the  debt  has  be- 
come payable,  he  may  6le  a  bill,  un- 
der certain  conditions,  to  compel  pay- 
ment of  it  by  the  principal,  in  order 
that  he  may  be  relieved  from  re- 
sponsibility ;  Ranelaugh  v,  Hayes, 
1  Vernon,  189;  Nisbet  v.  Smith,  2 
Bro.  C.  C.  579,  582;  Pride  v. 
Boyce,  Rice's  Equity,  276,  287; 
Bishop,  y.  Day  et  al,  13  Vermont, 
81,  88 ;  Hoffman  v.  Johnson,  1 
Bland,  103,  105;  and  it  has  been 
held  that  where  judgment  had 
been  obtained  against  the  principal 


and  the  surety,  and  the  former  was 
insolvent,  the  latter,  before  payment, 
might  file  a  bill  to  compel  the  dis- 
charge of  the  debt  out  of  the  princi- 
pal's estate  in  the  hands  of  third  per- 
sons ;  Stump  V.  Rogers,  1  Ohio, 
533 ;  McConnell  v.  Scotl  and  others^ 
15  Id.  401 :  see,  also,  Green  et  al,  v. 
Crockett  et  al.  2  Devereux  and 
Battle's  Equity,  390,  3»3.  There 
are  also  special  cases,  in  which 
the  surety  may  compel  the  credi- 
tor to  resort  to  the  securities  and 
liens  which  he  holds,  before  com^ 
ing  upon  the  surety;  Hayes  v. 
Ward,  4  Johnson's  Chancery,  123, 
132 ;  Kent  v.  Matthews  et  al.  12 
Leigh,  574,  585  ;  Rail-Road  Co.  et 
al,  V.  Claghorn  et  al.  1  Speers'  Equi- 
ty, 547,  561 ;  but  this  is  where 
speedy,  direct  and  certain  redress  can 
be  had  upon  the  security,  and,  then, 
only  under  peculiar  circumstances  ; 
Gary  v.  Cannon,  3  Iredell's  Equity, 
64,  68. 

When  the  surety  has  paid  the 
debt,  equity  has  original  jurisdiction 
to  compel  the  principal  to  re-imburse 
him ;  Moore,  SfC.  v.  Young,  1  Dana* 
516,517;  Thomas  v.  Beckman,  1  B. 
Monroe,  29,  30 ;  Fjartlow  v.  Lane, 
3  Id.  424,  425  ;  Baxter  v.  Moore^ 
5  Leigh,  219,221. 

Moreover,  as  soon  as  the  surety 
has  paid  the  debt,  an  equity  arises 
in  his  favour  to  have  all  the  securities, 
original  and  collateral,  which  the  cre- 
ditor held  against  the  person  or  pro- 
perty of  the  principal  debtor,  trans- 
ferred to  him,  and  to  avail  himself  of 
them  as  fully  as  the  creditor  could 
have  done ;  for  the  purpose  of  ob- 
taining indemnity  from  the  princi- 
pal, he  is  considered  as  at  once 
subrogated  to  all  the  rights,  reme- 
dies and  securities  of  the  creditor; 
as  substituted  in  the  place  of  the 
creditor,  and  entitled  to  enforce  all 
bis  liens,  priorities,  and  means  of 
payment,  as  against  the  principal, 
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EDd  to  ha\re  the  bene6t  e?en  of  secu* 
rities  that  were  given  without  his 
knowledge  :  See  Lidderdale  v.  Bob' 
imont  2  Brockenbrough,  160,  167; 
S.  C.  12  Whealon,  694,  696  ;  Mc- 
Makon,  Sfc.  v.  Fawcett,  ^c.  2  Ran- 
dolph, 614, 630  ;  Hampton  v.  Levy^ 
1  M'Cord'«  Chancery,  107,  117; 
Ferkim  and  others  ▼•  Kershaw  and 
others,  1  Hill's  Chancery,  344, 361 ; 
Bail-Road  Co,  et  al.  v.  Claghorn  ei 
al.t  1  Speers*  Equity,  647,  661  ; 
Loud  V.  S^geant,  I  Edwards,  164, 
168;  Lathrop  fy  Dale's  Appeal,  1 
Barr,  612,  617  ;  Atwoodv.  Vincent^ 
17  Connecticut,  676, 683 ;  Hardcas* 
tie  V.  Commercial  Bank  of  Dela- 
ware,  1  Harrington,  374,  377,  note ; 
Burk  et  al,  v.  Chrisman  et  al,  3 
B.  Monroe,  60 ;  CuUum  v,  Emanuel 
4*  Gaines  et  al.  I  Alabama,  23,  28  ; 
Brown  V,  Lang  et  al,  4  Id.  60,  63  ; 
Commercial  Bank  of  Lake  Erie  ▼. 
Western  Reserve  Bank  ^  others,  1 1 
Ohio,  444,  449;  Miller  ▼.  Wood' 
ward  4*  Thornton,  admWs,  8  Mis- 
souri, 169, 176.  •(  This  right  of  the 
surety,"  says  Chancellor  Kent,  in 
Hayes  v.  Ward,  4  Johnson's  Chan- 
cery, 123,  130,  «•  stands  not  upon 
contract,  but  upon  the  same  princi- 
ple of  natural  justice,  upon  which  one 
surety  is  entitled  to  contribution  from 
another."  Payment  by  one  who  stands 
in  the  relation  of  a  surety,  although 
it  may  extinguish  the  remedy,  or  dis- 
charge the  security,  as  respects  the 
creditor,  has  not  thateflfectas  between 
the  principal  debtor  and  the  surety. 
As  between  them,  it  is  in  the  nature 
of  a  purchase  by  the  surety  from  the 
creditor;  it  operates  an  assignment 
in  equity  of  the  debt  and  of  all  legal 
proceedings  upon  it,  and  gives  a  right 
in  equity  to  call  for  an  assignment  of 
all  securities;  and,  in  favour  of  the 
iurety«the  debt  and  all  its  obligations 
and  incidents,  are  considered  as  still 
subsisting.  This  principle  may  be 
illustrated,  in  respect  to  (1)  Bonds, 


(2)  Judgments,  (3)  Liens  upon  land, 
(4)  Mortgages  and  other  real  securi- 
ties in  which  the  title  passes  :  and  it 
applies  equally  to  securities  in  which 
the  surety  is  jointly  bound  with 
the  principal,  and  to  those  which  are 
cumulative  and  collateral  to  the  ori- 
ginal debt.  The  distinction  adopted 
in  Copis  V.  Middleton,  that  equity 
will  not  subrogate  the  surety,  in  those 
cases  in  which  payment  discharges 
or  extinguishes  the  security  at  law* 
which  reaches  the  case  of  bonds  and 
judgments  binding  the  security  joint- 
ly with  the  principal,  and  probably 
the  case  of  bonds  and  judgments 
constituting  or  merging  the  debt, 
though  the  surety  be  not  bound  by 
them,  and  also  the  case  of  mere  liens 
upon  laud,  where  the  title  does  not 
pass,  has,  in  gexieral,  not  beenjidopted 
in  this  country :  on  the  contrary,  with 
the  exception  of  the  Courts  of  Ala* 
bamaand  North  Carolina,  it  appears 
to  be  universally  and  firmly  settled* 
that  although  the  security  or  lien  be 
extinguished  at  law,  yet  for  the  bene- 
fit of  the  surety  by  whose  money  or 
property  the  creditor  has  been  satis- 
fied, it  continues  equitably  in  full  force. 

1.  In  regard  to  Bond  debts,"] — ^It 
is  not  a  principle  of  equity,  in  this 
country,  that  a  surety,  discharging  a 
bond  debt,  is  in  all  cases  considered 
as  in  the  position  merely  of  a  simple 
contract  creditor  of  his  principal : 
wherever  the  distinction  is  of  any 
benefit  to  the  surety, — wherever  a 
bond  has  any  priority  over  a  simple 
contract, — as,  where  the  payment  is 
after  the  principal's  death,  the  surety, 
upon  payment,  will  be  regarded  as 
holding  the  place  of  the  bond  credi- 
tor, and  entitled  to  all  the  advantages 
which  such  a  claimant  has  over  sim- 
ple contract  creditors.  This  has  beea 
repeatedly.decided  in  Virginia.  At 
law,  no  doubt,  a  surety  paying  ofiT  a 
bond  debt  becomes  only  a  simple 
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contract  creditor;  DupMy  et  (d.  v. 
Southgaiea^  11  Leigh,  92,  07 ;  see 
also  U,  S,  7.  Preston  ^  Bunker,  4 
Washington's  C.  C.  446,  452;  and 
where  the  bond  is  paid  off  by  the 
sarely,  while  the  principal  is  alive 
aod  solvent,  in  which  case  the  dis- 
tinction is  of  no  importance,  as  there 
18  then  no  superior  dignity  in  bond 
debts,  the  surety  will  be  considered 
io  equity,  as  what  be  is  at  law,  only 
a  simple  contract  creditor;  per 
Tucker,  P.  in  PowelPa  Ex*or9  v. 
Wliite  atid  others,  11  Leigh,  300, 
324 :  but  after  the  principal's  death, 
a  bond  creditor  has,  in  Virginia,  cer- 
tain rights  beyond  a  simple  contract 
creditor,  a  right  to  charge  the  heir, 
and  a  right  of  priority  in  the  admin- 
istration of  personal  assets ;  and  to 
these  rights,  a  surety,  upon  payment 
of  the  debt,  has -an  equity  to  be  sub- 
rogated. The  proper  statement  of 
the  doctrine  appears  to  be,  that  the 
surety  is  in  equity,  what  he  is  at  law, 
merely  a  simple  contract  creditor, 
but  entitled  to  the  security  of  the 
bond,  as  a  means  of  reaching  a  class 
of  assets  upon  which  otherwise  he 
would  ha^e  no  claim,  viz.  those  ap- 
propriated to  bond  debts.  Accord^r 
iagly,  when  a  surety  paysofTa  bond 
debt,  after  the  principal  obligor's 
death,  he  has  a  right  in  equity  to 
ttaod  in  the  place  of  the  obligee,  and 
to  insist  on  all  his  claims  and  advan- 
tages; Eppes  and  others  v.  Ran* 
doiph,  2  Call,  125,  188 ;  Tinsley  v. 
Anderson,  3  Id.  320;  West  v. 
Belches,  5  Munford,  187, 194;  Mc- 
Mahon,  fyc.  v.  Fawceit,  4-c.  2  Ran- 
dolpb,514,533.Andthegroundofthis 
principle  is  forcibly  and  satisfactorily 
illustrated  by  Tucker,  P.  in  Watts  et 
ol.  T.  Kinney  et  ux.  3  Leigh,  272, 
294.  *•  The  whole  train  of  authori- 
ties on  this  subject,"  he  remarks,  •»  is 
fouaded  upon  the  principle  of  the 
tnperior  equity  of  the  sureties,  to  be 
paid  out  of  that  fund  to  which  their 


creditor  might  have  resorted,  for  their 
relief.  The  surety  in  a  bond,  for  the 
payment  of  which  the  principal  has 
bound  particular  property,  has  a  pre* 
ference  over  all  other  persons,  to 
have  the  debt  charged  upon  thatfund. 
If  the  principal  dies,  and  afier  his 
death  the  surety  pays  off  the  bond, 
he  has  a  right  to  demand  the  pay- 
ment of  the  bond,  out  of  the  assets, 
before  the  simple  contract  creditors, 
and  thus  to  be  placed  in  the  shoes  of 
the  obligee ;  because,  at  the  instant 
of  the  principal's  death,  the  obligee 
had  a  right  to  demand  payment  out 
of  the  assets,  in  preference  to  any 
simple  contract  creditor:  in  good 
faith,  he  should  have  demanded  such 
payment,  instead  of  putting  the  bur- 
den on  the  innocent  surety:  in 
good  faith,  the  executor  should  iiave 
so  applied  the  assets.  An  adequate 
portion  should  have  been  set  apart 
and  appropriated  for  that  debt.  No 
simple  contract  creditor  had,  or  could 
have  by  law,  any  claim  thereto.  If 
the  executor  were  sued  by  simple 
contract  creditors,  he  might  plead  the 
outstanding  bond  in  bar  of  the  de** 
mand.  He  might  fence  around  an 
adequate  portion  of  assets  against  all 
their  assaults.  Nor  is  the  state  of 
things  changed  by  payment  being 
forced  from  the  surety,  or  being  voU 
untarily  made  by  him.  If  forced 
from  him,  a  court  of  equity  will  give 
him  redress :  it  will  consider  him  as 
standing  in  the  shoes  of  the  creditor, 
who  ought  to  have  looked  to  the 
estate  of  the  principal,  instead  of 
drawing  mortey  from  the  pocket  of 
the  surety:  it  will  consider  the  exe- 
cutor as  holding  a  certain  portion  of 
the  assets,  as  trustee  for  the  payment 
of  this  very  debt,  and  hold  him  to  the 
discharge  of  the  trust  in  its  spirit, 
when  it  can  no  longer  be  performed 
to  the  letter :  and  it  will  deny  to  the 
simple  contract  creditor,  who  has  no 
right  to  these  funds,  the  application 
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of  them  to  the  payment  of  his  debt. 
And  why  ?  If  the  surety  discharge 
the  bond,  ora  judgmentand  execution 
upon  it,  is  he  not  a  simple  contract 
creditor  only  ?  and  has  nqt  any  other 
simpleconiracicreditora  legal  right  to 
resort  to  this  fund,  as  there  is  now  no 
longer  any  bond  or  judgment  to  be 
charged  upon  it  ?  and  has  he  not 
equal  equity?  The  answer  is.  No: 
he  not  only  has  not  equal  equity, 
but  he  has  no  equity  whatever  to 
charge  a  fund  which,  in  equity  and 
justice,  belongs  to  another.  He  has 
DO  equity  to  demand,  that  money, 
which  by  law  ought  to  have  been 
applied  to  pay  n^y  debt,  shall  be 
applied  to  pay  his.  The  case  is  the 
same,  if  the  payment  is  made  volun- 
tarily by  the  surety.  In  making 
that  "payment,  he  is  governed  by  the 
law  of  this  court.  Even  on  enter- 
ing into  his  engagement  as  surety, 
he  looks  to  its  well  established  prin- 
ciples. He  knows,  if  he  pays  the 
debt  to  the  obligee,  he  will  stand  in 
the  obligee's  shoes.  He  knows  he 
will  be  subrogated  to  all  the  rights 
of  the  obligee,  as  they  subsist  at  the 
time  he  makes  his  payment.  He 
knows  that  a  court  of  equity  looks 
not  to  form  but  to  substance  ;  that  it 
looks  to  the  debt  which  is  to  be  paid, 
not  to  the  hand  which  may  happen 
to  hold  it;  that  the  fund  charged 
with  its  payment,  shall  be  so  ap- 
plied, whosoever  may  be  the  person 
entitled ;  and  that  it  considers  a 
debt  as  never  discharged,  until  it  is 
discharged  by  payment  to  the  proper 
person,  and  by  the  proper  person.  He 
knows,  that  that  court,  which  per- 
mits no  act  of  a  trustee  to  prejudice 
a  cestui  que  trust,  will  not  perniit 
one  who  stands  in  the  relation  of  the 
creditor  or  obligee  to  the  surety,  to 
bar  him  of  those  rights  which  the 
principles  of  equity  have  secured  to 
him.  He  is  conscious,  that  his 
rights    do    not    depend    upon    the 


caprice  of  the  creditor,  or  the  whim 
of  an  executor,  or  the  sense  of  right 
of  other  creditors,  but  rest  upon  the 
immutable  principles  of  justice  and 
equity ;  and,  in  making  his  pay- 
ment, he  does  it  in  the  confidence, 
that  he  will  be  entitled  to  be  indem- 
nified to  the  full  amount,  to  which 
his  creditor  could  have  charged  the 
assets  of  the  principal."  In  the 
more  recent  case  of  Fowelts  exWs 
V.  TVhite  and  others,  1 1  Leigh,  309, 
the  decisions  in  Copts  v.  Middleton 
and  Jones  v.  Davids,  were  tho- 
roughly examined  in  the  Court  of 
Appeals,  and  the  Virginia  practice 
was  vindicated  against  the  authority 
of  Lord  Eldon,  with  distinguished 
and  convincing  ability.  See  also 
Wheatley'^s  heirs  v.  Calhoun,  12  Id. 
265,274.  The  principle  of  these  Vir- 
ginia cases  has  been  fully  sustained 
by  the  Circuit  and  Supreme  Court 
of  the  United  Slates ;  Lidderdale  ▼. 
Robinson,  2  Brockenbrough,  160; 
S.  C.  12  Whealon,  594.  In  South 
Carolina,  the  same  practice  is  estab* 
lished.  In  Pride  v.  Boyce,  Rice's 
Equity,  276,  the  doctrine  of  Copis 
V.  Middleton  was  discussed,  not 
indeed  where  the  surety  had  paid 
the  debt,  but  where  upon  a  bond's 
being  due  he  had  filed  a  bill  to  com- 
pel its  payment  by  the  principal's 
administrator;  and  it  was  decided 
that  he  was  entitled  to  have  it 
paid  according  to  its  priority  as  a 
bond  debt.  In  Schultz  v.  Carter 
et  al,  1  Speers'  Equity,  534,  543, 
the  point  was  expressly  deter- 
mined. There,  a  surety  in  two 
joint  and  several  bonds,  secured  by 
mortgage,  both  of  which  were  due 
and  unpaid  at  the  principal's  death, 
had,  after  his  decease,  been  com- 
pelled to  pay  one,  and  was  sued 
upon  the  other:  he  insisted  that  he 
was  entitled  to  re-imbursemeni  as  a 
bond-creditor  out  of  the  assets  of  the 
principal's  estate,  and  also  to  have 
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the  benefit  of  the  mortgage ;  and  the 
coort  held  that  he  was  entitled  to 
both  of  these  advantages.  <•  The 
result  of  the  cases,"  said  Dunkin, 
Ch.,  "  is,  that  a  surety  who  pays  a 
debt  of  a  superior  dignity,  due  by 
the  estate  of  his  deceased  principal, 
is  suffered  to  rank,  in  the  application 
of  assets,  according  to  the  dignity  of 
the  debt  satisfied ;  or,  in  other  words, 
is  substituted  for  the  creditor  who 
holds  the  prior  debt,  and  is  entitled 
to  the  benefit  of  any  security  which 
that  creditor  may  have  taken  from 
the  principal  debtor."  In  New 
York  and  Pennsylvania,  also,  the 
right  of  subrogation  to  bonds,  has 
been  recognized ;  see  Cheesebrough 
V.  Millard,  1  Johnson's  Chancery, 
409,  413  ;  Croft  v.  Moore,  9  Watts, 
451 ;  Bimea  v.  Keller,  3  Watts  and 
Sergeant,  401,  404 ;  Lathrop  and 
Dale' 8  Appeal,  1  Barr,  512. 

If  a  surety  in  a  bond  to  the 
United  States,  pays  the  debt,  he 
is  entitled  to  the  same  preference 
over  the  other  creditors,  as  the 
United  States  had ;  Act  of  1799, 
c.  128,  8.  65;  United  States  v. 
Hunter,  5  Mason,  62,  65 ;  S.  C.  5 
Peters,  174;  Bias  y.  Bouchaud,  3 
Edwards,  485 ;  and  see  U.  S,  v. 
Preston  and  Bunker,  4  Washing- 
ton, 446.  And  this  has  been  re* 
cognized  as  a  general  equity :  thus, 
where  one  gave  his  bond  to  the  United 
Sutes,  for  the  importer  of  goods,  and 
afterwards  paid  it,  he  was  held  to 
be  entitled  to  the  same  priority  as 
the  United  Slates  had,  in  his  claim 
upon  the  estate  of  the  importer;  be* 
cause,  it  was  said,  equity,  in  the  mat- 
ter of  subrogation,  considers  the  sub- 
stance of  the  relation,  and  not  its 
mere  form ;  Enders,  8fC.  v.  Brune,  4 
Randolph,  438, 447 :  see  also  Grider 
T.  Payne,  9  Dana,  188,  192.  In 
one  ca?e,  however,  it  was  held  that 
a  surety  in  a  bond  to  the  United 
States,  was  not  entitled  to  the  credi- 


tor's priority,  in  his  claim  for  con- 
tribution against  his  co-surety,  but 
came  in  only  as  an  ordinary  credi- 
tor; Bankv.  Adger,2  Hill's  Chan- 
cery, 262,  266:  but  as  this  was 
grounded  on  Ck>p%8  v.  Middleton^ 
which  has  been  since  rejected  in 
that  state,  the  decision  is.  probably 
no  longer  sound. 


2. — Judgments  and  Decrees."] — 
It  is  generally  settled  in  this  coun- 
try, that  a  surety  paying  the  debt, 
is  entitled  to  be  subrogated  to  a  judg- 
ment or  decree  against  the  prjncipaly 
and  to  have  the  benefit  of  its  lien 
upon  his  lands  in  preference  to  sub- 
sequent judgment  creditors,  and  of 
its  priority  in  the  distribution  of  per- 
sonal assets,  and  of  being  permitted 
to  file  a  creditor's  bill  in  his  own 
name  to  obtain  satisfaction  out  of 
assets  which  could  not  be  reached 
by  execution;  and  this,  whether  the 
judgment  or  decree  is  against  the 
principal  and  surety  jointly  ;  Watts 
et  al.  v.  Kinney  et  ux,j  3  Leigh, 
272,  293;  Speiglemyer  v.  Craio^ 
ford,  6  Paige,  254,  257;  and  see 
Clason  V.  Morris,  10  Johnson, 
524 ;  or  whether  the  instrument 
upon  which  the  surety's  obligation 
arises,  is  collateral  to  \he  judgment 
against  .the  principal;  Rodgers  v. 
MCluer's  JidvfCrs  et  als.,  4  Oraltan, 
81 ;  M'Clung  v,  Beirne,  10  Leigh, 
895,  400;  in  which  latter  case. 
Tucker,  P.,  declared  that  it  made 
no  difference  that  the  surety  was 
not  a  party  to  the  judgment. — The 
doctrine  of  Copis  v.  Middleton  will 
not,  in  most  of  the  states,  be  applied 
to  deprive  a  surety  of  the  benefit  of 
&  judgment  against  the  principal; 
and  though  extinguished  in  law, 
such  a  judgment  will  be  kept  alive 
for  the  indemnity  of  a  surety  who  has 
paid  the  debt.  This  is  established 
m  Virginia;  Tinsley'v.  Anderson^ 
3  Call,  329 :  and  in  South  Carolina; 
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Burrows  and  Brown  v.  M^Whann 
and  Campbell,  1  Desaussure,  409  ; 
Perkins  and  others  ▼.  Kershaw  and 
others,  1  Hill's  Chancery,  344, 351 ; 
and  though  the  former  of  these  cases 
was  a  subrogatioQ  against  a  co* 
surety,  the  latter  was  against  a  prio- 
cipal  debtor.  In  Perkins  (md  others 
Y,  Kershaw  and  others,  judgments 
bad  been  obtained  against  the  prin- 
cipal's administrators,  and  against 
the  surety,  for  the  debt,  and  execu- 
tions issued:  the  surety  paid,  and 
the  sheriff  entered  satisfaction  on 
both  executions:  ^«In  equity,"  said 
the  Court,  ««the  sureties,  upon 
showing  that  they,  and  not  the  ad- 
ministrator, paid  the  money,  would 
be.  allowed  to  vacate  the  entry  of 
satisfaction  on  the  execution  by  the 
sherifi*  as  made  by  mistake,  and  to 
set  up  the  judgment  as  a  subsisting 
lien  on  the  real  estate  of  the  de- 
ceased debtor."  In  Maryland  and 
Delaware  also,  it  is  settled  not  only 
that  a  surety  paying  the  debt,  has  a 
claim  to  be  subrogated  to  the  right 
of  the  creditor  and  to  all  his  liens 
and  securities,  but  that  a  payment 
by  the  surety  operates,  in  itself,  as 
an  assignment,  in  equity,  of  the 
debt  and  of  a  judgment  upon  it,  so 
as  to  authorize  him  to  sue,  or  issue 
execution  in  the  creditor's  name,  for 
bis  use ;  and  though  as  between  the 
surety  and  creditor  this  equitable 
assignment  cannot  take  place  till  the 
whole  debt  is  paid,  yet  when  it  is 
fully  paid,  a  partial  payment  by  the 
surety  will,  as  between  him  and  the 
principal  debtor,  entitle  him  to  an 
assignment  pro  tanto;  Norwood  v. 
Norwood,  2  Harris  db  Johnson, 
288 ;  Sotheren  v.  Reed,  4  Id.  307, 
309 ;  Merryman  v.  The  State,  5  Id. 
423,  427 ;  HoUingstmrth  v.  Floyd, 
2  Harris  &  Gill,  88,  91 ;  Watkins 
T.  Worthington,  2  Bland,  509, 
529 ;  Hardcastle  v.  Commercial 
Bank  of  Delaware^  1  Harrington, 


374,  377,  378,  note.  In  Pennsyl- 
vania, the  subrogation  of  a  surety  in 
a  judgment  against  the  principal  is 
well  established,  and  of  every  day  oc- 
currence. The  decisions  in  that  state 
were  reviewed  by  Kennedy,  J„  in 
Lathrop  and  Dale's  .Appeal,  i  Barr, 
512,  with  especial  reference  to  the 
doctrine  in  Copis  v.  Middleton* 
M  From  the  cases  it  would  appear," 
he  concludes,  «*that  we  have  adopted 
the  general  rule,  that  a  surety  by 
paying  the  debt  of  his  principal  be- 
comes entitled  to  be  subrogated  to 
all  the  rights  of  the  creditor,  so  as  to 
have  the  benefit  of  all  the  securities 
which  the  creditor  had  for  the  pay- 
ment of  the  debt,  without  {iny  ex- 
ception, as  well  those  which  became 
extinct,  at  law  at  least,  by  the  act  of 
the  surety's  paying  the  debt,  as  aU 
collateral  securities  which  the  credi- 
tor held  for  the  payment  of  it,  which 
have  not  been  considered  as  directly 
extinguished  by  the  surety's  paying 
the  debt,  •  •  These  decisions 
have  been  made  upon  a  supposed 
principle  of  equity,  which,  for  the 
purpose  of  doing  justice  to  the 
surety  who  has  paid  the  debt,  inter- 
poses to  prevent  the  judgment,  or 
security,  which  has  been  so  extin- 
guished at  law,  from  being  so  consi- 
dered as  between  the  surety  and  the 
principal,  or  his  subsequent  lien 
creditors." 

8. — Liens  upon  the  la^ds  of  the 
Principal^] — If  a  surety  for  the  pur- 
chase-money, upon  a  sale  of  land, 
pays  the  debt,  he  is  entitled  to  be 
subrogated  to  the  vendor's  lien  for 
unpaid  purchase-money,  as  against 
the  vendee  and  purchasers  from  him 
with  notice;  KUiser,  fyc,  v.  Scott, 
^e„  6  Dana,  137 ;  Burk  et  al.  v. 
Chrisman  et  al.,  3  B.  Monroe,  50 ; 
Ghiselm  and  PForthington  v.  Fer* 
gusson,  4  Harris  and  Johnson,  522 ; 
Mtgruder  v.  Peter,  11  Gill  &  John- 
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8on,  219.  228,  246;  Welch  v.  Pur- 
rm  et  al.,  2  Gill,  320,  329.  In 
Eddy  V.  Traver,  6  Paige,  521,  the 
heir  of  an  intestate*  had  conveyed 
with  warranty  a  part  of  the  descend- 
ed lands,  and  the  administrator, 
afterwards,  having  obtained  a  sur- 
rogate's order  for  the  sale  of  lands 
for  the  payment  of  debts,  sold  the 
land  which  had  been  thus  conrey- 
eS ;  and  the  vendee  was  held  entitled 
.to  the  benefit  of  the  lien  of  the  debts 
upon  lands  remaining  unsold  in  tho 
possession  of  the  heir.  •*  Ii  is  an  esta- 
blished principle  of  equity,'*  said  the 
Chancellor,  ««that  sureties,  or  those 
who  stand  in  the  situation  of -sureties 
for  those  for  whom  they  pay  a  debt, 
are  entitled  to  stand  in  the  place  of 
the  creditor,  or  to  be  subrogated  to 
all  his  rights  as  to  any  fund,  lien  or 
equity  which  he  may  have  against 
any  other  person  or  property  on  ac- 
count of  the  debt.  .  .  In  cases 
depending  upon  this  equitable  prin- 
ciple, as  between  the  debtor  and  his 
sureties,  it  makes  no  difference,  ex- 
cept as  against  bona  fide  purchasers 
or  mortgagees,  that  the  debt  has 
been  actually  paid  by  the  sureties, 
or  out  of  their  property,  so  that  the 
creditor's  lien  upon  the  property  of 
the  principal  debtor  is  extinguished 
at  law."  See  also  Schermerhom  v. 
Barhydt,  9  Paige,  30,  43 ;  Kinney^ 8 
Ex* Of 8^  ^c.  V.  Harvey^  ^c,  2  Leigh, 
70 ;  Haffey'8  heir8  v.  Birchetl8,  ^c, 
11  Id.  83,. 89;  In  re  McCHU,  6 
Barr,  504. 

4. — Mortgages^  and  other  con- 
veyanee8for  the  security  of  a  debt.'] 
— A  surety  paying  a  debt  secured 
by  mortgage  is  entitled  to  be  substi- 
tuted to  the  creditor's  interest  and 
lien  under  the  mortgage,  both  where 
the  surety  is  a  joint-mortgagor 
with  the  prindpal,  and  where 
the  mortgage  is  against  the  pnnci- 
paPs  property  only,  and  the  surety 'i 


obligation  is  collateral ;  Loud  v.  Ser^ 
geant,  1  Ekiwards,  164,  168  ;  Marsh 
V.  Pike,  I  Sandford,  211 ;  S.  C.  10 
Paige,  595;  McLean  v.  Towle,  8 
Sandford,  117;  Loomer  v.  Wheel- 
right.  Id.  136,  161 ;  Lowndes  v* 
Chisoim,  2  M*Cord's  Chancery, 
455;  Bank  v.  Campbell,  2  Rich- 
ardson's Equity,  180,  185;  Mwood 
V.  Vincent,  17  Connecticut,  576, 
583;  Norton  v.  Soule,  2  Greenleaf* 
341 ;  and  the  same  principle  applies 
where  lands  have  been  conveyed  by 
a  deed  of  trust  for  the  payment  of 
the  debt;  Wheatley^s  heirs  v.  Ca/- 
houn,  12  r^igh,  285,  274;  Walker 
V.  Crowder,2  Iredell's  Equity,  479, 
486;  Miller  v.  Ord,  2  Binney, 
382. 

Alabama  and  North  Carolina  ap- 
pear to  be  the  only  states  in  which 
the  doctrine  of  Copis  v.  Middleton 
has  been  adopted.  In  the  former,  it 
has  been  decided  that  the  surety 
cannot  avail  himself  of  the  instru- 
ment on  which  he  is  surety,  after 
payment  of  it,  because  it  is  extin- 
guished ;  and  this  has  been  applied 
to  instruments  under  seal ;  Foster 
v.  The  Tntstees  of  the  Athenmitn,  3 
Alabama,  302, 310;  and  to  executions 
on  a  judgment  against  principal  and 
sureties;  Morrison  and  Oivhanet  al. 
V.  Marvin,  6  Id.  797.  In  the  latter 
state,  it  was  decided  that  a  surety 
who  had  paid  ofi^a  judgment  against 
the  principal  and  himself,  became 
only  a  simple  contract  creditor  of  the 
principal,  the  judgment  beings  by 
payment,  extinguished  both  at  law 
and  in  equity ;  but  it  was  saidy  that 
if  at  the  time  of  payment  he  had 
taken  an  assignment  of  the  judg- 
ment to  a  stranger,  and  had  not  in- 
tended satisfaction  of  it,  it  would 
have  been  kept  alive  as  a  judgment, 
for  his  benefit ;  Briley  v.  Sugg,  I 
Devereux  &  Battle's  Equity,  366. 

A  surety,  who  compounds  the 
debt,  has  no  right  at  law  to  recover 
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from  the  principal  more  than  he  has 
-actually  paid,  or  the  value  of  pro- 
perty which  he  has  given  up ;  Bori' 
ney  v.  Seely,  2  Wendell,  481  ;  and 
in  equity  his  claim  is,  to  be  subrogated 
to  the  rights  of  the  creditor,  only  so 
far  as  to  indemnify  him  ;  and  there- 
fore even  if  he  should  take  a  formal 
assignment  of  the  security,  he  will 
be  entitled  to  no  more  than  he  has 
paid  to  the  creditor;  Lawrence  v. 
Blow,  2  Leigh,  30 ;  see  also  HaJVa 
JldmW  V.  Creswell  et  al.,  12  Gill  & 
Johnson,  37,  52,  ««  A  surety  stands 
in  such  a  relation  to  his  principal," 
said  Rogers,  J.,  in  ffynn^  Mm*  v. 
Brooke  et  al.,  5  Rawle,  106,  110, 
««that  he  cannot  be  permitted  to 
speculate  upon  him."  The  rule  is 
the  same  in  relation  to  contribution 
between  co-sureties;  Hickman^  SfC. 
y.  McCurdy^  7  J.  J.  Marshall,  555, 
560. 

The  equity  of  a  surety  to  be  sub- 
rogated' to  the  rights  which  the  cre- 
ditor has  against  the  principal  debtor 
or  his  estate,  exists,  as  well,  where 
the  surety's  property  only  is  pledged, 
as  where  he  came  under  a  personal 
responsibility ;  Niemcewicz  v.  Gahn^ 
3  Paige,  614,  642,  648;  S.  C.  11 
Wendell,  312. 

It  is  only  in  cases  where  the  per- 
son paying  the  debt  stands  in  the 
situation  of  a  surety,  or  is  compelled 
to  pay  in  order  to  protect  his  own 
interests,  that  a  court  of  equity  sub- 
stitutes him  in  the  place  of  the  cre- 
ditor, as  a  matter  of  course,  without 
any  special  agreement.  A  stranger 
paying  the  debt  of  another  will  not 
be  subrogated  to  the  creditor's  rights, 
without  an  agreement  to  that  effect : 
payment  by  such  a  person  absolutely 
extinguishes  the  debt  and  security  ; 
Sandford  v.  McLean,  3  Paige,  117, 
122 ;  Banta  v.  Garmo  and  others, 
1  Sandford,  384  ;  The  Bank  of  the 
United  States  et  al,  v.  Wlnston^s 
Executors  et  al.f  2  Brockenbrough, 


262,  254;  Douglass  v.  Fagg,  8 
Leigh,  588,  602.  And  payment, 
even  by  a  surety,  when  the  circum- 
stances show  that  it  was  made  with 
intention  to  extinguish  the  security, 
will  be  an  extinguishment;  liuhn  v. 
North  and  others,  10  Sergeant  & 
Rawle,  399;  and  see  Croft  v. 
Moore,  9  Watts,  451,  455. 

The  principles  and  practice  ia 
chancery  in  regard  to  contributioti 
among  co-sureties  are  similar  in^ 
their  nature  to  those  relating  to  the 
indemnity  of  the  sureties  by  the 
principal. 

One  surety  who  has  paid  the  debt, 
or  has  paid  more  than  his  rateable 
share,  is  entitled  to  recover  contribu- 
tion in  equity  from  his  co-sureties ; 
and  where  all  are  solvent,  each  is 
liable  for  his  proportionate  share  ; 
Preston  v.  Preston  et  als„  4  Grattan, 
89, 90 ;  and  contribution  may  be  recov- 
ered in  equity  from  the  estate  of  a 
deceased  surety,  for  a  payment  made 
after  his  death;  Mc  Kenna  v. 
Qeorge,  2  Richardson's  Equity,  15, 
17;  fVood  V.  Leland  arid  others, 
1  Metcalf,  387,  389;  though  the 
contrary  was  held,  Archer,  J.  dis- 
senting, in  fVaters  v.  Riley,  2  Har- 
ris and  Gill,  306,  311,  314.  if  one 
surety  is  insolvent,  his  share  will 
in  equity  be  apportioned  amongst 
the  solvent  sureties ;  Burrows  and 
Brownv,McWhannand  Campbell, 
1  Desaussure,  409,  424  ;  Breck- 
inridge T.  Taylor,  5  ,Dana,  110, 
111;  miton  7.  Cnst',  Id.  384, 
except  where  the  surety,  seek- 
ing contribution,  has  himself  beea 
the  cause  of  the  insolvent  surety's 
share  not  being  made  out  of  his 
estate ;  Preston  v.  Preston  et  als., 
and  the  departure  of  a  surety  from 
the  state  is,  in  respect  to  the  lia- 
bility of  the  other  co-sureties  for  his 
share,  equivalent  to  his  insolvency : 
Mc  Kenna  v.  George,  2  Richardson's 
Equity,  15, 18 ;  Bosky  v.  Tayhr^ 
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^c.  5  Dana,  157.  But  a  surety  can- 
not compel  a  contribution  from  his 
co-sureties  until  be  has  paid  the 
debt ;  fVood  v.  Leland  and  others  ; 
nor  unless  the  principal  be  insolvent, 
orat  leastunless  itappear  that  due  dil- 
igence has  been  used,  unsuccessfully, 
to  obtain  from  him  the  sum  claimed; 
Mc  Cormack^s  administrator  v. 
Obannon^s  executor  and  devisees, 
8  Munford,484, 487  ;  Daniel  v.  Bal- 
lard, 2  Dana,  296, 207 ;  Morrison  v. 
Poyntz,  7  Id.  307 ;  Rodney  v.  Yarbo- 
rough,  2  Iredell's  Equity,  249,251 ; 
JllUn  V.  fFood,  3  Id.  386,  388 :  "  the 
co-surety,"  said  ihecourt,  in  the  last  of 
these  cases,  ••  is  bound  to  answer  on- 
ly in  the  place  of  his  principal,  and, 
if  he  is  able,  it  is  the  duty  of  the 
surety,  who  has  paid  the  debt,  to 
look  to  him;  if  he  is  not  able,  he 
then,  and  only  then,  has  a  right  to 
seek  his  redress  from  his  co-surety." 
But  this  right  of  mutual  contribu- 
tion exists  only  among  those  who  are 
co-sureties,  that  is,  are  sureties  for 
the  same  thing,  are  bound  for  the 
discharge  of  the  same  duty.  And 
in  determining  whether  different  sets 
ofsuretie8,are,  in  reality,  co-sureties, 
and  entitled  to  contribution  among 
one  another.  Equity  has  respect  to 
substance  and  not  to  form — to  the 
engagements  which  the  sureties  have 
entered  into,  and  not  to  the  instru- 
ments by  which  their  engagements 
are  manifested.  If  several  persons, 
or  several  sets  of  persons,  enter  into 
engagements  of  suretyship,  which 
are  the  same  in  their  legal  operation 
^nd  character;  that  is,  if  they  be- 
come sureties  for  the  same  duty  or 
debt,  of,  to,  and  for  the  same  per- 
sons; though  by  difierent  instru- 
ments, atdifl^erent  times,  and  without 
a  knowledge  of  the  obligations  of  each 
other  ;  they  will  be  bound  to  mutual 
contribution  in  equity ;  Breckinridge 
T.  Taylor,  5  Dana,  110,  112  ;  Dan- 
id  V.  McRae,  2  Hawks,  590/604  ; 


dicta  in  Harrison  v.  Lane  et  al,, 
5  Leigh,  414,417;  in  Longford's 
ex*or  V.  Perrin,  Id.  552,  558  ;  and  in 
Screven  v.  Joyner,  Ex'r  and  others, 
1  Hill's  Chancery,  252,  260,  261. 
Thus  if  there  be  several  sureties  in  an 
official  bond  for  the  conduct  of  a  sheriff, 
guardian,  or  cashier,  and  at  a  subse- 
quent time  another  bond  with  sure- 
ties for  the  general  conduct  of  the 
person,  in  the  same  form  with  the 
previous  one,  be  given,  all  the  sure- 
ties in  both  bonds  are  liable  to  contri- 
bution among  one  another ;  Bell  v. 
Jasper,  2  Iredell's  Equity,  597 ; 
Mc  Kenna  v,  George,  2  Richard- 
son's Equity  15,*  17,  18;  Breckin- 
ridge V.  Taylor,  5  Dana,  110 ;  Bos* 
ley  v»  Taylor,  fyc.  Id.  157  ;  Harris 
V.  Ferguson,  2  Bailey  397,  401. 
And  where  a  note  with  the  names  of 
certain  persons  upon  it,  who  stood  in 
the  relation  of  co-sureties  for  the 
maker,  has  been  offered  for  discount, 
and  not  being  satisfactory,  the  name 
of  another  person  has  been  procured, 
who  also  becomes  a  surety  for  the  ma- 
ker, all  these  persons  are  co-sureties 
with  one  another,  and  subject  to  mutual 
contribution,  though  the  earlier  sure- 
ties had  no  knowledge  of  the  last's 
becoming  a  surety  ;  Stout  v.  Vause^ 
&c.  1  Robinson's  Virginia,  169; 
Warner  v.  Price,  3  Wendell,  397  ; 
Norton  v.  Coons,  3  Denio,  130 ;  see 
also  Mc  Neil  v.  Sanford,  3  B.  Mon- 
roe 11, 12;  "Ifihe  suretyship,"  said 
Stanard,  J.  in  Stout  v,  Vause,  &c. 
•«  be  substantially  and  in  its  nature 
that  of  one  of  several  original  sure- 
ties, on  the  payment  under  its  obli- 
gation, the  duty  of  contribution  at- 
taches to  the  other  sureties."  And 
whatever  form,  the  relation  of  the 
several  sureties  may  bear,  upon  the 
face  of  the  instrument,  parol  evidence 
is  admissible  in  equity  to  show  that 
they  were  in  fact  co-sureties  for  the 
same  thimg.  Where  successive  in- 
dorsers  all  indorse  for  accommoda- 
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tion  of  the  maker,  thongh  at  differ- 
ent times,  and  without  communica- 
tion or  mutual  understanding,  they 
are  in  equity  co-sureties,  subject  to 
common  contribution ;  Daniel  v.  Mc 
Bae,  2  Hawks,  590 ;  and  evidence 
18  admissible  to  show  that  successive 
indorsers  sign  for  accommodation, 
and  thus  to  render  them  subject  to 
contribution;  Love  v.  fVall,  1  Id. 
313.  When  co-sureties  become 
bound  in  different  bonds  for  the 
same  duty,  and  the  bonds  are  for 
different  amounts,  contribution  be- 
tween them  is  to  be  in  the  propor- 
tion of  the  penalties  of  the  several 
bonds ;  Bell  v.  Jasper,  2  Iredell's 
Equity,  597,  601. 

But  if  several,  or  successive,  ob- 
ligations of  suretyship  be  not,  in 
substance  and  nature,  those  of  origi- 
nal sureties  for  the  same  thing,  then, 
accordingto  the  circumstances, ctVAer, 
there  will  be  no  recourse  whatever, 
of  contribution  or  indemnity,  among 
the  several  sets  of  sureties,  or,  the 
original  surety  will  be  exempt  from 
contribution  to  the  later  surety  and 
entitled  to  full  indemnity  from  him, 
or,  he  may  be  bound  to  make  full 
indemnity  to  the  new  surety,  and  of 
course  not  entitled  to  call  on  him  for 
contribution.  Each  of  these  cases 
may  be  considered  separately. 

(1.)  If  the  obligations  of  the  dif- 
ferent classes  of  sureties,  are  for 
wholly  distinct  things,  and  have  no 
relation  to,  nor  operation  upon,  one 
another,  thongh  they  may  arise  out 
of  the  same  principal  indebtedness, 
there  is  no  claim  from  one  class  upon 
the  other,  either  for  contribution  or 
indemnity;  LangforcTs  Ex^or  v. 
Perrin,  5  Leigh,  552,  568.  In  like 
manner,  one  set  of  sureties  may  be 
substituted  for  another,  in  the  same 
duty,  whose  liability  ceases,  and 
then  the  later  set  have  no  recourse 
against  their  predecessors;  as  in 
Hutchins  €t  al.  v.  McCavUey,  2  De- 


vereux  &  Battle's  Equity,  399,  and 
Longley  v.  Chriggn,  10  Pickering, 
121.  See  also  Field  v.  Pelot,  1  Mc 
Mullan's  Equity,  370,  and  U.  S.  v. 
Wardwell  et  al.,  5  Mason,  82,  85. 

(2.)  If  one  be  bound,  either  per- 
sonally or  in  his  property,  as  origi- 
nal surety  for  a  debtor,  and  the  cre- 
ditor bring  suit  against  the  principal, 
and  the  latter,  in  the  course  of  the 
legal  proceedings,  give  a  bail-bond, 
or  prison-bounds  bond,  or  appeal 
bond,  or  injunction  bond,  with  a 
surety,  this  latter  surety,  upon  pay- 
ing the  debt,  has  no  recourse  what- 
ever against  the  original  surety  or 
his  property;  Douglass  v.  Fagg^  8 
Leigh,  588;  Givens  et  al.  v.  Nel' 
son's  Ex' or  et  al.,  10  Id.  382; 
Langford^s  Ex' or.  v.  Perrin,  5  Id. 
562,  557 ;  Stout  v.  Vause,  fye.  1 
Robinson's  Virginia,  160,  180;  Pat- 
terson V.  Pope,  5  Dana,  241 ;  Smith 
V.  Bing,  3  Ohio,  38;  Daniel  v. 
Joyner,  3  Iredell's  Equity,  613; 
Burns  and  others  v.  The  Hunting- 
don Bank,  1  Penrose  &  Watts,  395; 
Pott  V.  Nathans,  1  Walts  &  Ser- 
geant, 155.  And  the  converse  pro- 
position, established  in  Parsons  v. 
Briddock,  2  Vernon,  608,  and  ap- 
proved by  Sir  William  Grant  in 
Wright  V.  Morley,  11  Ye^^y^  12, 
22,  that  the  original  surety,  if  he 
pays,  has  a  right  to  enforce  the  obli- 
gation of  the  bail  for  his  own  full 
indemnity,  is  recognized  in  some  of 
the  preceding  cases:  and  nothing 
can  be  more  certain  or  obvioas  than 
the  justice  of  that  principle.  The 
suit  against  the  principal  debtor  was 
brought  for  the  equal  benefit  of  the 
creditor  and  of  the  original  surety, 
who,  in  fact,  has  a  right  in  equity  to 
compel  such  a  suit  to  be  brought,  or 
to  institute  it  himself;  the  bail  then 
engages  for  the  sufficiency  of  the 
principal,  in  the  matter  of  that  suit, 
which  is  for  the  benefit  of  the  cre- 
ditor and  the  original  surety,  and 
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thus  places  himself  iq  the  position 
of  the  principal  debtor  in  relation  to 
them ;  and  he  becomes  equitably 
answerable  to  them,  because  it  was 
by  his  intervention  that  they  were 
deprived  of  the  power  of  making 
satisfaction  from  the  principal.  In 
Maryland,  however,  it  has  been  de- 
cided that  bail  is  not  liable  to  the 
surety  for  contribution;  see  SemmeSf 
use  of  Baden  v.  Baylor  of  Isaac, 
12  Gill  db  Johnson,  958 :  but  the 
coarts  of  that  Slate  seem  to  have 
OTerlooked  the  true  ground  of  the 
decision  in  Parsons  v.  Briddock. 

(3.)  If  one  set  of  sureties  be  bound 
for  a  debt,  and  then  the  obligee  takes 
another  bond,  as  supplemental  secu- 
rity, upon  which  the  obligors  are  to 
be  liable  only  in  case  the  principal 
and  sureties  in  the  former  bond  fail 
to  pay,  the  sureties  in  the  former 
bond  stand  in  the  relation  of  princi- 
pals to  the  new  sureties,  who  are 
not  bound  with  them,  but  for  them : 
they  have  no  claim  for  contribution 
against  the  new  sureties,  and  are 
bound  to  them  for  full  indemnity: 
and  the  secondary  or  supplemental 
nature  of  the  second  bond  may  be 
shown  by  a  memorandum  upon  it, 
or  by  parol;  Craythorne  v.  Swin^ 
bume,  14  Vesey,  160 ;  Harrison  v. 
Lane  et  al,^  5  Leigh,  414 ;  dicta  in 
Langford*s  Ex* or  v.  Ferrin,  Id, 
652,  558,  and  in  Stout  v.  Vmse, 
4"^.,  1  Robinson's  Virginia,  169,  181. 
See  the  subject  at  large  in  Field  v. 
Felot,  1  McxMulian's  Equity,  370, 
where  it  is  held  that  the  question 
whether  the  second  set  of  sureties 
are  substituted  in.  the  place  of  the 
first,  or  are  supplemental  to  them, 
or  are  joint  sureties  with  them,  de- 
pends upon  the  evidence  of  intention 
afforded  by  circumstances.  Many 
instances  of  this  supplemental  sure- 
tyship occur.  Thus,  where  the 
plaintiflT  became  surety  in  an  appeal 
from  the  County  court  to  the  Circuit 
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court,  and  upon  the  affirmance  of 
that  decision,  the  defendant  became 
surety  on  appeal  to  the  Supreme 
Court,  and  judgment  was  again 
given  against  the  appellant,  and  the 
plaintiff  paid  the  debt,  it  was  held 
that  he  was  not  entitled  to  recover 
contribution  from  the  defendant,  be- 
cause they  never  were  cosureties; 
and  the  defendant  was  the  surety  of 
the  plaintiff  as  much  as  of  his  princi* 
pals,  and  if  he  had  paid,  would  have 
been  entitled  to  full  indemnity  from 
the  plaintiff;  Cowan  v.  Duncan^ 
Meigs,  470,  472.  So,  where  A.  as 
surety,  signs  with  B.  a  note  payable 
toC,  and  C.  indorses  it  for  accommo- 
dation, C.  is  a  supplemental  surety  to 
A.,  and  A.  has  no  right  to  contribution 
from  him ;  this,  at  least,  is  the  relation 
of  A.  and  C.  on  the  face  of  the  paper, 
but  it  might  be  shown  by  parol  evi- 
dence that  A.  and  C.  agreed  to  be 
common  sureties  for  B.;  Smith  v. 
Smith,  1  Devereux's  EJquity,  173 : 
So,  where  a  note  was  signed  by  A. 
as  principal  and  B.  as  surety,  and 
then  by  C.  as  •«  surety  for  the  above 
names,*'  C.  was  held  to  be  a  supple- 
mental surety,  not  liable  to  contri- 
bute to  B. ;  Harris  v.  Warner,  18 
Wendell,  400:  And  where  a  note 
was  made  by  A.  as  principal,  and  B. 
and  C.  as  sureties,  and  afterwards 
guarantied  by  a  fourth  person,  the 
guarantor  was  held  not  to  be  liable 
to  contribute  to  one  o£  the  sureties 
who  had  paid;  t'The  sureties,"  said 
the  Court,  •«  were  in  effect  principals, 
so  far  as  regards  the  guarantor:  the 
law  raises  no  implied  promise  on  the 
part  of  a  guarantor  to  contribute  in 
the  case  of  a  surety's  paying  the 
note,  as  it  does  on  the  part  of  a  co- 
surety;" Longley  v.  Origgs,  10 
Pickering,  12i. 

Co-sureties,  otherwise  entitled  to 
contribution,  may,  by  agreement 
among  themselves,  so  far  sever  their 
unity  of  interest  and  obligation,  as 
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to  terminate  the  right  of  contribu* 
tion.  .Thus,  where^  three  sureties 
agreed  that  the  common  liability 
should  be  divided,  and  that  each 
should  secure  to  the  creditor  the 
payment  of  one-third  of  the  debt 
and  receive  from  him  a  discharge  as 
to  the  residue,  and  this  was  executed 
on  the  part  of  one,  and  he  obtained, 
with  the  assent  of  the  other,  a  cove- 
nant from  the  creditor  not  to  sue,  it 
was  held  that  one  of  the  remaining 
sureiies'paying  more  than  his  share, 
could  not  call  upon  this  one  for  con- 
tribution ;  Moore  v.  Jsley,  2  Deve- 
reux  &  Battle's  Equity,  372,  374. 
And,  in  some  of  the  courts,  it  has 
been  held,  that  wherever  one  surely 
is  released  by  the  creditor,  under  cir- 
cumstances not  to  discharge  the 
other,  this  other  has  no  claim  for  con- 
tribution against  the  released  sure- 
ty ;  Waggener  v.  Dyer^  1 1  Leigh, 
884,  991 ;  Bouckaud  v.  Bias,  3  De- 
nio,  238;  though,  of  course,  the  re- 
maining surety  would  be  discharged 
from  so  much  of  the  debt  as  would 
properly  have  fallen  upon  the  one 
who  was  released ;  Waggener  v. 
Dyer.  But  in  Boardman  v.  Paige, 
11  New  Hampshire,  432,  435,  it  was 
held  a  release  of  one  surety  is  not  a 
discharge  of  him  from  the  liability 
to  contribute  to  another,  who  from 
the  insolvency  of  one  of  the  remain- 
ing sureties  may  pay  beyond  his 
share :  and  ibis  seems  to  be  the  ne- 
cessary result,  unless  it  be  considered 
that  the  discharge  of  one  surety, 
without  the  consent  of  the  others, 
releases  the  remaining  ones  from  the 
obligation  to  pay  more  than  their 
share  in  relation  to  the  whole  num- 
ber originally  bound. 

For  the  purpose  of  enforcing  con- 
tribution among  co-sureties,  one  sure- 
ty who  pays  the  debt  is  entitled  to 
be  subrogated  to  all  the  rights  and 
remedies  of  the  creditor,  as  against 
his  co-sureties,  in  precisely  the  same 


manner  as  against  the  principal  debt- 
or,  and  though  payment  may  have 
discharged  the  security  at  law,  equity 
will  keep  it  alive  for  this  purpose: 
and  this  applies  to  bonds,  judgmeota* 
decrees,  mortgages,  and  all  other 
securities  whatsoever;  see  Cuyltrr. 
Ensworth,  6  Paige,  32,  33 ;  Cheese- 
trough  V.  Millard,  1  Johnson's 
Chancery,  409,  413;  Scribner  v, 
JKckok,  4  Id.  631,532;  Lawrence 
V.  Cornell,  Id.  545 ;  Himes  v.  Kel- 
ler, 3  Walts  &  Sergeant,  401,  404; 
Croft  V.  Moore,  9  Watls,  451 .  Thus, 
where  a  judgment  had  been  reco- 
vered against  several  sureties  and 
their  principal  jointly,  arid,  the  prin- 
cipal being  insolvent,  two  sureties 
had  paid  a  considerable  part  of  the 
judgment,  and  the  administrator  of 
another  surety  having  paid  a  small 
balance  upon  it,  had  procured  satis- 
faction of  the  judgment  to  be  en- 
tered of  record,  it  was  held  that  the 
sureties  who  had  paid  more  thaa 
their  share,  were  entitled  to  be  sub- 
rogated in  the  original  judgment  as 
against  the  estate  of  the  surety  who 
had  paid  less,  and  for  that  purpose 
to  have  the  judgment  considered  in 
equity  as  subsisting  and  in  force; 
Burrows  ^  Brown  v.  McWhann 
fy  Campbell,  1  Disaussure,  409.  la 
Cuyler  v.  Ensworth,  a  surety  who 
had  paid  a  joint  judgment  against 
himself  and  other  sureties  sought  to 
reach,  through  its  medium,  equitable 
assets  of  a  co-surety;  and  as  by  the 
practice  of  the  court,  that  cannot  be 
done  until  execution  has  been  issued 
and  returned  unsatisfied,  it  was  ob- 
jected that  this  w(\9  impracticable  as 
the  judgment  was  satisfied  at  law; 
but  the  Chancellor  said  that  a  court 
of  equity  looked  to  the  substantial 
rights  of  parties,  without  regard  to 
mere  matters  of  form,  and  that,  if  it 
had  been  necesfary,  he  would  have 
restrained  the  defendant,  by  injunc* 
tioDi  from  contesting  the  yaildity  of 
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the  ezecutioQ  at  law;  and  it  was 
decided  that  the  sureties  who  had 
paid  were  to  be  regarded  as  assignees 
in  equity  of  the  judgment,  and  might 
file  a  creditor's  bill  in  their  own 
names.  And  the  general  principle 
that  a  surety  paying  the  debt,  stands 
precisely  in  the  situation  of  the  cre- 
ditor in  relation  to  the  other  sureties, 
for  the  purposes  of  contribution,  is 
settled  in  Lidderdale  v.  Robinson^ 
2  Broclrenbrough,  160;  12  Wheaton, 
694.  A  statute  of  Virginia  had  pro* 
Tided  that  debts  on  bills  of  exchange 
should  have  the  rank  of  judgment 
debts,  in  the  distribution  of  assets ; 
and,  in  that  case,  it  was  decided  that 
the  claim  of  an  indorser,  a  surety, 
who  had  paid  the  bill,  against  the 
estate  of  another  indorser,  a  co-surety, 
for  contribution,  was  entitled  to  the 
same  rank  of  a  judgment  debt.  ««Tbe 
principle  which  the  cases  decide," 
said  Chief  Justice  Marshall  in  the 
court  below, «« is  this:  Where  a  per- 
son has  paid  money  for  which  others 
were  responsible,  the  equitable  claim 
which  such  payment  gives  him  on 
those  who  were  so  responsible,  shall 
be  clothed  with  the  legal  garb  with 
which  the  contract  he  has  discharged 
was  invested,  and  he  shall  be  sub- 
stituted, to  every  equitable  intent  and 
purpose,  in  the  place  of  the  creditor 
whose  claim  he  has  discharged.  The 
cases  suppose  the  surety  to  stand  in 
the  place  of*  the  creditor,  as  com- 
pletely as  if  the  instrument  had  been 
transferred  to  him,  or  to  a  trustee  for 
his  use.  Under  this  supposition,  he 
would  be  at  full  liberty  to  proceed 
agatnut  every  person  bound  by  the 
iostrument.  Equity  woiild  undoubt- 
edly restrain  him  from  obtaining 
more  from  any  individual  tiftin  the 
just  proportion  of  that  individual; 
bot  to  that  extent,  his  claim  upon 
his  co-surety  is  precisely  as  valid  as 
npon  bis  principal."  And  this  was 
fully  sustained  in  the  Supreme  Court. 


It  should  be  observed,  that  as  sub- 
rogation is  the  creature  of  equity,  it 
will  never  be  enforced  against  the 
superior  equities  of  third  persons  $ 
Patterson  v.  Pope^  5  Dana,  241 ; 
Erb's  Appeal,  2  Penrose  &  Watts, 
296  ;  Gosunler's  Estate,  8  Id.  300 ; 
Himes  v.  Keller,  3  Walts  &  Ser- 
geant, 401,  404 ;  nor  in  favour  of 
a  co-surety  to  the  injury  of  the  cre- 
ditor, and  therefore  not  till  the  credi- 
tor is  wholly  satisfied ;  Kyner  ▼• 
Kyner,  6  Watts,  221, 227 ;  Bank  of 
Pennsylvania  y.  Potius,  10  Id.  148, 
152;  Crump  et  al,  v.  McMurlry, 
8  Missouri,  408,  413 ;  Union  Bank 
of  Maryland  v.  Edwards,  1  Gill  db 
Johnson,  346,  365;  Hardcastle  ▼• 
Commercial  Bank  of  Delaware,  1 
Harrington,  374,  378,  note.  It  is 
said,  also,  that  it  will  not  be  enforced 
in  the  face  of  a  legal  right ;  and  that 
if  the  law  has  decided  against  a 
surety's  claim,  equity  will  not  give 
him  that  claim  through  the  medium 
of  subrogation  ;  Fink  v.  Mahaffy^ 
8  Watts,  384. 

It  is  a  settled  principle  of  equity, 
that  if  one  of  several  co-sureties  sub- 
sequently takes  a  security  from  the 
principal,  for  his  own  indemnity,  it 
enures  to  the  common  benefit  of  all  the 
sureties  :  if,  therefore,  the  principal 
convey  property  by  a  deed  of  trust 
expressly  for  the  benefit  of  one  of  the 
sureties  only,  the  others  have  an 
equity  to  come  upon  it  .4o  the  same 
extent  that  he  can ;  West  v.  Belches, 
5  Munford,  187  ;  AfMahon,  ^c,  ▼. 
Fawcett,  ^c,  2  Randolph,  514; 
Fagan  v.  Jaeocks,  4  Devereux,  263 ; 
Gregory  v.  MurreU,  2  Iredelfs 
Equity,  233,  236;  Field  v.  Pelot,  I 
McMullan's  Equity,  870 ;  HinsdiU 
V.  Murray  et  al„  6  Vermont,  136, 
150.  •*  Sureties,"  said  Kennedy,  J. 
««  are  bound  to  observe  good  faith  to- 
wards each  other ;  and  when  funds 
are  placed,  by  the  principal  in  the 
hands  of  one  surety  to  be  applied 
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either  to  the  payment  of  the  deht,  or 
for  the  purpose  of  indemnifying  him 
against  any  toss  that  may  arise  from 
the  suretyship,  he  must  be  consider- 
ed as  holding  them  for  the  common 
benefit  of  all  concerned.  The  giving 
of  the  funds  was  the  act  of  the  prin- 
cipal, who  was  equally  bound  to 
indemnify  all  his  sureties  alike  ;  and 
upon  him,  as  well  as  to  all  his  means 
for  that  purpose,  each  of  them  had 
an  equal  and  just  claim ;  it  is  un- 
just and  inequitable  that  one  surety, 
without  the  consent  of  his  co-sure* 
ties,  should  derive  any  exclusive 
benefit  from  the  act  of  the  principal 
in  giving  up  what  he  might  and 
ought  to  have  applied  for  the  com- 
mon benefit  of  all:"  ^gnew  v.  Bell, 
4  Watts,  31,  33.  <«The  indemnity, 
which  one  surety  takes,"  says  Hen- 
derson, J.  in  Moore  v.  Moore,  4 
Hawks,  858,  360,  «« is  reached  in 
£ivour  of  his  co-surety,  upon  the 
ground,  either  that  it  was  intended 
for  the  benefit  of  all,  or  that  the  tak- 
ing it  was  a  fraud  upon  the  others. 
In  such  cases,  courts  of  equity  con- 
vert him  into  a  trustee,  not  permit- 
ting him  to  allege  his  own  turpitude 
or  selfishness  as  a  protection  ;  for 
they  enter  into  the  agreement  under 
a  belief  of  perfect  equality,  trusting 
apparently  to  the  same  laws  of  in- 
demnity, and  to  the  united  exertions 
of  each  other,  to  avoid  harm  seve- 
rally ;  therefore,  to  take  an  indem- 
nity is  a  fraud  upon  the  rest,  and 
more  especially,  as  it  lessens  the 
ability  of  the  principal  to  indemnify 
the  others,  and  if  taken  without  such 
secrecy,  it  is  presumed  to  be  design- 
ed for  the  benefit  of  all."  But 
this  equity  which  arises  upon  the 
simple  relation  of  co-sureties,  may  be 
removed  by  the  agreement  of  the 
parties,  either  before  the  obligation  is 
assumed,  or  afterwards.  An  agree- 
ment for  a  separate  indemnity,  enter- 
ed into,  before  one  becomes  surety, 


with  the  knowledge  and  consent  of 
the  other,  will  be  good,  and  the  latter 
will  be  entitled  only  to  the  surplus 
after  the  former  is  satisfied  ;  Moore 
y.  Moore :  see  also  Thompson  et  aL 
T.  Adams  et  aL,  1  Freeman's  Chan- 
cery, 225,  228  :  and  it  has  been  held, 
also,  that  after  two  persons  have  be- 
come sureties  for  a  common  prin- 
cipal, they  may  by  agreement  re- 
nounce their  right  to  take  equal 
benefit  from  any  securities  either 
may  obtain,  and  each  may  undertake 
to  look  out  for  himself,  exclusively, 
for  indemnity  from  the  principal  or 
for  contribution  from  another  co- 
surety; but  such  an  agreement 
must  be  distinctly  proved ;  Long  r. 
BametU  8  Iredell's  Equity,  631, 
634.  In  Gould  v.  FuUer,  18  Maine, 
364,  367,  where  the  general  prin- 
ciple was  admitted,  that  securities 
received  by  one  surety,  before  pay- 
ment, enure  in  equity  to  the  equal 
benefit  of  all,  it  was  yet  held  that  if 
after  one  surety  has  paid  the  debt, 
he  receives  from  the  principal,  money 
expressly  to  indemnify  him  for  his 
share  of  the  payment,  he  may  sue 
his  co-surety  for  his  contributory 
share :  but  this  seems  to  be  carrying 
too  far  the  exception  to  a  settled  and 
salutary  principle  of  equity.  If  the 
principal  has  given  securities  to  one 
surety,  the  latter  cannot  in  chancery 
recover  contribution  from  his  co- 
surety, without  accounting  for  the 
property,  and  either  showing  how 
much  he  received  upon  it,  and  mak- 
ing a  rateable  allowance  of  the  pro- 
ceeds, or  showing  that  he  could  not 
by  reasonable  diligence  realize  from 
it ;  Goodloe  v.  Clay,  6  B.  Monroe, 
236 ;  Morrison  v.  Poyntz,  7  Dana, 
307,310  ;  Hilton  v.  Cm/,  5  Id.  384, 
389.  The  surety  receiving  securi- 
ties, is  a  trustee  for  his  co-sureties, 
and  is  bound  to  such  discreet  and 
reasonable  use  of  them  as  would  be 
required  from  a    trustee,   but   no. 
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greater ;  Carpenter  v.  Kelly,  9  Ohia, 
106. 

in  like  manner,  the  principal  cre- 
ditor is  in  equity  entitled  to  the  full 
benefit  of  any  security  given  by  the 
debtor  to  a  surety  for  his  indemnity 
and  for  the  discharge  of  the  debt ; 
and  it  makes  no  difference  that  such 
principal  creditor  did  not  act  upon 
the  credit  of  such  security  in  the  first 
instance,  or  even  know  of  its  exist- 
ence; Maure  ▼.  Harrison,  \  Equity 
Ca.  Abr.  93,  pi.  5  ;  Wright  v.  3/or- 
ley,  11  Vesey,  12,  22;  Moses  v. 
Murgatroyd,  1  Johnson's  Chancery, 
1 19,  129;  Phillips  ▼.  Thompson,  2 
Id.  418,  422;  Pratt  v.  Adams,  7 
Paige,  617,  627 ;  Curtis  r.  Tyler, 
9  Id.  482,  435;  Ten  Eyck  v. 
Holmes,  3  Sandford,  428,  429;  Re- 
berts  V.  Cotvin,  3  Grattan,  369,  363 ; 
Toidmin  et  al,  v.  Hamilton  et  aL,  7 
Alabama,  362,  367 ;  Ohio  Life  Ins. 
Co.  V.  Ledyafd,^c,,8  Id.  866,872. 
In  fact,  a  court  of  equity,  under  the 
title  of  subrogation,  exercises  a  para- 
mount control,  for  purposes  of  justice 
and  convenience,  in  respect  to  the 
relation  of  principal  and  sureties; 
and  **  if  property  is  pledged  to  either 
the  creditor  or  a  surety,  though  not 
to  the  person  seeking  to  charge  it,  it 
may  be  reached  by  substitution  in  a 
court  of  equity,  without  regard  to  the 
intention  of  the  contracting  parties  ;" 
per  Parjcer,  J.  in  Hopewell  et  aL  v. 
Bank  of  Cumberland,  10  Leigh,  206, 
226:  see  also  M*Collum  v.  Hinck- 
ley ^  others,  9  Vermonl,  143,  149. 
•*Tbis,"  says  Parker,  J.,  (p.  221,) 
«« arises  not  from  any  notion  of  mu- 
tual contract  between  the  parties, 
that  in  providing  for  the  surety,  the 
creditor  shall  be  equally  provided, 
bat  from  a  principle  of  natural  equity 
independent  of  contract;  namely, 
that  to  prevent  the  surety  from  being 
first  harasacd  for  the  debt  or  liability, 
and  then  turning  him  round  to  seek 
redress  from  the  collateral  security 


given  by  the  principal,  a  court  of 
equity  will  authorize,  and  even  en- 
courage, the  creditor  to  claim  through 
the  medium  of  the  surety,  all  the 
rights  he  has  thus  acquired,  to  be 
exercised  for  his  benefit,  and  in  dis- 
charge of  his  obligations."  This 
equity  of  the  creditor's  rests  upon 
the  doctrine  of  subrogation  or  substi- 
tution ;  and  therefore  the  creditor 
cannot  claim  the  security  unless  the 
surety  had  a  right  to  come  upon  it. 
If,  therefore,  security  be  given  to  a 
contingent  surety,  such  as  an  indor- 
ser  of  negotiable  paper,  to  indemnify 
him,  and  his  liability  never  becomes 
absolute,  but  is  discharged  from  de- 
fault in  giving  notice,  the  payee  can- 
not claim  the  benefit  of  the  security, 
because,  being  appropriated  only  for 
the  case  of  the  indorser's  becoming 
liable,  the  appropriation,  in  truth, 
never  took  effect  at  all ;  Hopewell  et 
aL  V.  Bank  of  Cumberland  $  Bank 
of  Virginia  v.  Boisseau  et  aL,  12 
Leigh,  387. 

Formeriy,  no  action  at  law  could 
be  maintained  against  the  principal 
by  a  surety  who  had  paid  the  debt, 
the  remedy  being  only  in  equity ; 
but  in  modern  times,  when  many 
equitable  claims  are  enforced  at  law, 
through  the  medium  of  implying 
promises  to  do  what  the  party  is 
bound  in  justice  and  equity  to  do,  it 
is  settled  that  when  a  surety  becomes 
bound  for  a  principal  and  at  his  re- 
quest, the  law  implies  a  promise  of 
indemnity,  and  an  action  of  assump- 
sit may  be  brought.  The  surely, 
therefore,  may  pay  the  debt  at  any 
time  after  it  becomes  due,  without 
waiting  to  be  sued,  and  may  then 
maintain  an  action  for  money  paid  ; 
Mauri  v.  Heffernan,  13  Johnson, 
68,  75  ;  Odlin  v.  Greenleaf,  8  New 
Hampshire,  270;  Goodall  y ,  Went* 
worth,  20  Maine,  322,  325  ;  Frazer 
V.  Goode,  8  Richardson,  199  ;  Stin- 
son  V.  ^rennan,  Cheves^s  Law,  15; 
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FFiUiams'B  Mm'rs  v.  Williams^s 
Jidm^rs,  6  Ohio,  444,  445  ;  or  may 
sue  on  ihe  implied  promise  to  indem- 
nify ;  Babcock  v, Hubbard^2  Connec- 
ticui,  536,  539  ;  Ward  v.  Htnry^  5 
Id.  596.  The  implied  promise  or  obli- 
gation to  indemnify  arises  as  soon  as 
the  suretyship  is  entered  into ;  Howe 
V.  Ward^  4  Greenleaf,  195 ;  ^pple^ 
ton  fy  another  v.  Baseom  ^  others, 
3  Metcaif,  169 :  but  no  action  at  law 
can  be  brought  by  the  surety  until 
after  he  has  paid  or  extinguished  the 
debt ;  Powell  ▼.  Smith,  8  Johnson, 
249,  252;  Pigou  v.  French,  1 
Washington's  C.  C.  278  ;  Afiller  v. 
Howry,  3  Penrose  &  Watts,  374, 
380 ;  Ingalls  v.  Bennett,  6  Green- 
leaf,  79 ;  Shepard  v.  Ogden,  2  Scam- 
znon,  257,  260  :  sec  also  Jones  and 
another  v.  Trimble,  8  Rawie,  381, 
388,  and  Williams's  Mm'rs  v. 
mUiams's  Adm'rs,  5  Ohio,  444, 
4464  In  assumpsit,  the  surety  may 
recover  what  he  has  paid,  with  inte- 
rest and  costs;  Wynn,  ^dm,  ▼. 
Brooke  et  aL,  5  RawIe,  106,  108 ; 
Hoyden  v.  Ckibot,  17  Massachusetts, 
169.  The  surety  of  a  surety,  upon 
paying  the  principal's  debt,  may  also 
maintain  assumpsit ;  Hall  v.  Smith, 
5  Howard,  96,  102.  If  the  sureties 
pay  separately,  their  legal  demands 
against  the  principal,  are  in  their 
nature  several,  and  the  sureties  can- 
not join  in  suing  the  principal ; 
Messer  v.  Swan,  4  New  Hampshire, 
482,  488 ;  Lombard  v.  Cobb,  14 
Maine,  222  ;  Goidd  v.  Gould,  8 
Cowen,  168  :  but  if  the  debt  is  paid 
by  their  joint  negotiable  note,  and. 
also,  it  seems,  if  money  paid  is  own- 
ed by  them  jointly,  or  raised  on  their 
joint  credit,  their  proper  remedy  is 
by  joint  action;  Pearson  et  a.  v. 
Parker,  3  New  Hampshire,  366; 
Bay  V.  SwaTin,  13  Maine,  165; 
Boolittle  V.  Bwight  and  another, 
Mm'r,  2  Metcaif,  561  ;  Jippleton  ^ 
another  v.  Bascom  ^  others^  3  Id. 


169,  172:  see  Lowry  v.  Lumber* 
men's  Bank,  2  Walls  &  Serg.  210, 
215.  But  a  joint  action  will  never 
lie  by  one  surety  against  the  prin- 
cipal and  other  sureties;  Lapham  ▼• 
Barnes  et  al.,  2  Vermont,  213,  218 ; 
Elmendorph  v.  Tappen  ^  others,  5 
Johnson,  176.  If  a  surety  is  bound 
for  two  joint  principals,  he  may  sue 
them  jointly  for  indemnity,  unless 
some  agreement  has  been  made  in- 
consistent with  this  implied  liability ; 
Buncan  v.  Keiffer,  8  Binney,  126, 
129.  Although  a  surety  need  not 
wait  to  be  sued,  yet  if  he  has  notice 
that  there  is  a  defence  to  the  claim, 
such  as  usury,  and  then  pays  with- 
out suit,  he  cannot  recover  from  the 
principal ;  see  Whitehead "v.  Peck,  1 
Kelly,  141,151. 

It  is  equally  well  settled,  at  the 
present  day,  that  indebitatus  as- 
sumpsit will  lie  by  one  surety  who 
has  paid  more  than  his  share,  to  re- 
cover contribution  from  his  co-sure- 
ty: see  Johnson  v.  Johnson,  11 
Massachusetts,  359,  361  ;  Norton 
v.  Soule,  2  Greenleaf,  341,  843, 
344.  This  implied  obligation  is 
founded  upon  an  equitable  duty, 
which  the  sureties  are  supposed  to 
be  cognizant  of,  and  assenting  to,  at 
the  time  they  enter  into  the  contract 
of  suretyship ;  and,  according  to  the 
modern  and  better  opinion,  the  legal 
rights  and  duties  being  founded  upon 
equity,  are  co-extensive  with  the 
equitable  claims  subsisting  among 
the  parties,  and  are  in  all  respects 
similar  to  them.  See  Moore  r. 
Moore,  4  Hawks,  358, 360;  Sherrod 
V.  Woodard,  4  Devereux,  360, 
361  ;  Morrison  t.  Poyntz,  7  Danav 
807;  BezzeU,MmW  v.  White,  18 
Alabama,  422 ;  Fletcher  v.  Grover^ 
11  New  Hampshire,  369,  374; 
Boardman  v.  Paige,  Id.  432,  489 ; 
^gnew  v.  Bell,  4  Watts,  31,  82. 
Taylor  v.  Savage,  12  Massac  ha- 
settsy  98,  102  ;  Mason  v.  Lord,  20 
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Pickerinor,  447,  449.  «*  The  aclion 
of  assumpsit  for  contribution/'  says 
C.  J.  Shaw,  in  the  last  case,  •»  is 
founded  purely  on  equitable  princi- 
ples. It  proceeds  upon  the  broad 
ground,  that  when  two  or  more  are 
subject  to  a  loss  or  burden  com  men 
to  all,  and  one  bears  the  whole  or  a 
disproportionate  part,  it  lays  an 
equitable  claim  for  contribution, 
from  those  who  are  thereby  pro- 
ponionably  relieved."  The  princi- 
ple, that  contribution  may  be  enforc- 
ed whether  the  sureties  are  bound 
jointly  or  severally,  whether  by  the 
same  or  different  instruments,  and 
whether  with  or  without  mutual 
knowledge  of  one  another's  surety- 
ship, is  settled  in  relation  to  assump- 
sit at  law,  as  well  as  in  regard  to 
proceedings  in  equity ;  Norton  v. 
Coons,  3  Denio,  130 ;  Harris  v. 
Ferguson,  2  Bailey,  397.  400.  As- 
sumpsit to  recover  contribution  will 
lie,  also,  as  well  where  there  are  sev- 
eral sureties,  as  where  there  are  only 
two ;  Foster  v.  Johnson,  5  Vermont, 
60,  63 ;  and  it  will  lie  against 
the  representatives  of  a  deceased 
surety,  for  a  payment  after  his  death, 
because  the  implied  obligation  arose 
at  the  time  the  common  suretyship 
was  entered  into;  Bachdder  v.  Fiskt 
et  al,  ExWSt  17  Massachusetts,  464; 
Bradley  r.  Burwell,  3  Denio,  62, 
66 ;  Malin  and  another  v.  Bull, 
18  Serjeant  &  Rawie,  441 ;  M^Ken- 
na  V.  George,  2  Richardson's  Equi- 
ty, 15,  18;  see,  also,  ^othoff  v. 
Dunham^s  Executors,  4  Harrison, 
182;  and  according  to  the  weight 
of  authority,  if  one  of  several  sure- 
ties be  insolvent,  contribution  at  law, 
as  well  as  in  equity,  will  be  accord- 
ing to  the  number  of  those  who  are 
solvent ;  Harris  v.  Ferguson,  2 
Bailey,  397,  401  ;  and  removal  from 
the  stale  is  for  this  purpose,  equiva- 
lent to  insolvency ;  Boardman  v. 
Paige^  11   New  Hampshire,  432, 


440  ;  but  in  some  other  courts  it  has 
been  said  that  there  is  in  this  parti** 
cular  a  difference  between  law  and 
equity,  and  that  a  surety  who  has 
paid  the  debt,  can  at  law  recover 
contribution,  only  according  to  the 
whole  original  number  of  sdreties  ; 
Stothoff  V.  Dunham*s  Executors ; 
see  CoweU  v.  Edwards,  2  B.  &  P. 
268 ;  see  dictum  in  Croft  v.  Moore^ 
9  Watts,  451,  453.  A  surety  need 
not  wait  to  be  sued,  but  as  soon  as  the 
debt  is  due,  he  may  pay  it,  and  bring 
an  action  of  contribution  ;  Bradley  v. 
Burwell,  3  Denio,  62,  69 ;  and  it 
has  been  held  that  he  may  pay  or 
compromise  the  debt  before  it  is  due, 
and  as  soon  as  it  is  due  may  sue  for 
contribution ;  Craig  v.  Craig,  5 
Rawle,  91,98:  but  he  cannot  re- 
cover unless  i4  appear  that  he  was 
bound  for  payment,  for  if  he  pay  a 
debt  which  he  was  not  legally  compel- 
able  to  do,  he  cannot  recover  contri* 
botion  ;  Skillin  v.  MerriU,  1 6  M as- 
sachusetts,  40;  see  Cave,  use  of 
Wallace  v.  Bums,  6  Alabama,  780, 
782.  And  as  this  right  of  actioQ 
rests  upon  an  equitable  claim  to  be 
compensated  for  a  disproportionate 
suffering  from  a  common  burden,  it 
will  not  exist,  except  for  the  excess 
which  the  surety  has  paid  beyond 
his  just  share  ;  Fletcher  v.  Grover^ 
11  New  Hampshire,  369;  nor  will 
it  lie  where  the  party  claiming  has 
in  fact  been  re-imbursed  and  has  sus- 
tained no  loss  ;  Mason  v.  Lord,  20 
Pickering,  447,  449  ;  nor  where  the 
surety  who  has  paid  is  indebted  to 
the  principal  in  more  than  the 
amount  of  the  debt ;  Bezzell,  JidmW 
V.  White,  13  Alabama,  422,  423: 
and  if  one  surety  has  received  any 
property  from  the  principal  for  the 
purpose  of  indemnifying  him,  he 
must  account  for  the  proceeds  of  it, 
as  for  so  much  received  on  common 
account ;  Bachdder  v.  Fiske  et  al. 
ExWs,  17  Massachusetts,  464,470  ; 
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Fletcher  y,  Grover  $  Agneu)  v.  BelU 
4  Walts,  31,  34.  Id  equity,  as  has 
been  seen,  one  surety  does  not  re- 
cover contribution  from  his  co-sure- 
ty, without  showing  that  the  princi- 
pal is  insolvent,  or  unable  to  pay ; 
and  the  Kentucky  courts  have  held 
that  the  same  rule  roust  prevail  at 
law,  since  the  legal  and  equitable 
liability  should  be  the  same ;  Peat' 
son  8r  Co.  V.  Duckham^  8  Littell, 
386, 386 ;  Poignard  v.  Vernon,  ^c. 
1  Monroe,  45,  47 ;  Morrison 
V.  Poyntz,  7  Dana,  307 ;  Atldnson 
V.  Stewart^  fyc^  2  B.  Monroe,  348, 
350 ;  but  in  other  courts  it  has  been 
held,  that  at  law,  a  surety  has  a  right 
of  action  against  his  cosurety  for 
contribution,  immediately  upon  pay- 
ment of  the  debt,  and  may  recover 
without  showing  the  insolvency  of 
the  principal ;  Roberts  v.  Adams^ 
6  Porter,  361 ;  Couch  v.  Terry's 
AdmWs,  12  Alabama,  225,  227; 
Odlin  V,  Greenleaf,  8  New  Hamp- 
shire, 270,  271  ;  Goodall  v.  Went- 
worth,  20  Maine,  322,  324  ;  Judah 
y.  Mieure,  5  Blackford,  171;  and 
see  Cowell  v.  Edwards^  2  B.  &  P. 
268.  And  it  would  seem  that  these 
latter  cases  are  correct,  and  that 
there  is  a  distinction  between  law 
and  equity,  not  in  principle,  but 
growing  out  of  the  difference  in  the 
modes  of  proceeding.  Probably,  the 
obligation  of  co-sureties,  both  at 
kw  and  in  equity,  is  to  make  rate- 
able contribution,  without  regard  to 
the  ability  of  the  principal :  but  in 
equity,  as  the  principal  debtor  is 
made  a  party  to  the  bill  for  contribu- 
tion, and  as  the  surety  sought  to  be 


made  liable  would  have  an  imme- 
diate claim  against  him,  the  court,  to 
prevent  circuity  of  action,  will  re- 
quire the  principal  to  be  charged, 
unless  it  appear  that  he  is  insolvent > 
but  at  law,  where  the  parties  must 
be  sued  in  successive  actions,  it 
would  oRen  be  mischievous  to  prs« 
vent  the  paying  surety  from  bringing 
an  action  against  his  co-surety  until 
he  has  pursued  the  principal  to  in- 
solvency :  and  this  seems  to  be  ad- 
mitted in  Caldwell  ▼•  Roberts^  1 
Dana,  355,  857. 

Though  relief  is  now  freely  given 
at  law,  the  jurisdiction  of  Chancery 
on  these  subjects  remains  unimpair- 
ed. ••  The  right  to  affi)rd  contribu- 
tion originally  belonged  to  a  Court 
of  Equity,  and  the  jurisdiction  now 
assumed  by  courts  of  law  to  enforce 
contribution  in  some  cases,  does  not 
affect  the  jurisdiction  originally  be- 
longing to  a  court  of  equity." 
Wayland  v.  T\Acker  et  als.t  4  Grafc- 
tan,  268,  26i) ;  Couch  v.  Terry's 
JidmWs,  12  Alabama,  225,  228. 
The  jurisdictions  of  the  two  tribunals 
are  declared  to  be  concurrent,  in 
MitchelTs  and  Davis's  AdnVrs  v. 
SprouU  5  J.  J.  Marshall,  264,  270, 
and  Hickman  fyc.  v.  AT  Curdy,  7 
Id.  555,  559.  Indeed  the  principle 
is  general,  that  where  a  court  of 
equity  has  had  jurisdiction  of  a  sub- 
ject, it  will  retain  it,  although  the 
original  ground  of  jurisdiction,  tha 
suiior^s  inability  to  recover  at  law* 
no  longer  exists ;  £^ng  v.  Balduwif 
17  Johnson,  384,  368;  Hawley  v. 
Cramer,  4  Cowen,  719,  727. 
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FOX  V.  MACKRETH.      . 
♦PITT  V.   MACKRETH.  [*72] 


[THE  CASE  AND  ARGUMENTS  ARE  TAKEN  FROM  2  BRO.  C.  C.  400.    THE 
JUDGMENT  FROM  2  COX,  320.— 12th  MAY,  AND  10th,  12th,  13th,  23rd.  24th, 
26th  NOV.  1787,  AND  7th,  8th,  AND  11th  DEC.  1788,  LINC.  INN  HALL.] 

PURCHASE  BY  A  TllUSTEE  FOR  SALE.]— ^  trustee  for  ihe  sale  of 
estates  for  payment  of  debts^  who  purchased  them  himself  by  taking  an 
undue  advantage  of  the  confidence  reposed  in  hifn  by  the  plaintiffs  and 
previous  to  the  completion  of  the  contract  sold  them  at  a  higldy  advanced 
price^  decreed  to  be  a  trustee^  as  to  the  sums  produced  by  the  second  sale^ 
for  the  original  vendor. 

This  eause  camtiOD  by  appeal  from  the  Rolls. 

The  original  bill  was  filed  in  June,  1781,  by  the  plaintiff,  James  Fox, 
Esq.,  against  Robert  Mackreth,  John  Dawes,  and  John  Baynes  Gairforth, 
Esqre.  The  supplemental  bill  was  by  William  Morton  Pitt,  Esq.,  and 
James  Farrer,  trustees  of  the  estate  and  cfTects  of  James  Fox,  against  the 
same  defendants,  to  have  the  benefit  of  the  former  suit. 

The  material  part  of  the  prayer  of  the  original  bill  was,  that  the  sale  of 
the  plaintiff's  estates  in  the  county  of  Surrey,  made  to  Thomas  Page,  Esq.t 
might  be  declared  to  have  been  made  in  trust  for  the  plaintiff,  and  that 
Mackreth  and  Dawes  might  be  declared  to  be  accountable  to  the  plaintiff 
for  what  the  estates  were  sold  for  to  Page,  and  also  for  accounts  of  what 
was  due  to  the  defendants  Mackreth  and  Dawes,  and  upon  what  securities ; 
aod  that  they  might  be  decreed  to  deliver  up  the  securities,  the  plaintiff 
ofiering  that  they  should  be  at  liberty  to  retain,  respectively,  out  of  the  pur- 
chase-moneys *of  the  estates,  what  should  be  found  justly  due  to  p«.yq-i 
them  from  the  plaintiff,  and  an  account  of  moneys  due  to  the  defen-  L  -^ 
dants,  00  account  of  annuities  granted  by  the  plaintiff  to  the  defendants, 
the  plaintiff  offering  that  the  defendants  should  be  at  liberty  to  retain  the 
Sara  found  due  out  of  the  said  purchase-moneys. 

The  circumstances  of  the  case  made  against  the  principal  defendants, 
Mackreth  and  Dawes,  as  taken  from  the  bill,  answer,  aod  evidence,  appear 
to  be  these  :— 

That  the  plaintiff  Fox,  being  seised  in  tail  of  an  estate  at  Horsley  and 
elsewhere,  in  the  county  of  Surrey,  subject  to  an  estate  for  life,  in  some 
parts  thereof,  to  his  mother  for  her  jointure  in  lieu  of  dower,  and  likewise 
seised  or  possessed  of  copyhold  and  leasehold  estates  in  the  same  county, 
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and  also  entitled  to  several  other  estates  in  expectancy  or  for  life  only,  had, 
before  he  came  of  age,  embarked  in  a  very  expensive  course  of  life,  and  was 
reduced  to  great  distresses,  and,  under  these  circumstances,  had  procured 
money  by  granting  annuities,  and  engaging  his  friends  who  were  of  age, 
in  bonds  and  judgments,  for  securing  the  payment  of  themj.diat  his  friends 
being  acquainted  with  his  situation,  proposed,  that,  as  so^j/as  might  be  after 
he  should  attain  his  age  of  twenty-one  years,  he  should  sufier  a  recovery  of 
the  Surrey  estate,  which,  or  a  competent  part  thereof,  should  be  conveyed 
to  trustees,  to  be  sold  for  the  payment  of  his  debts,  and  redeeming  the  annu- 
ities for  which  he,  and  his  friends  on  his  behalf,  had  engaged  ;  that  he 
attained  his  age  of  twenty-one  in  the  month  of  August,  1777,  and  was  very 
soon  afierwards  (in  the  latter  end  of  that  or  beginning  of  the  next  month)  intro- 
duced to  the  defendant  Mackreth,  (who  usually  supplied  young  men  of  for- 
tune with  money  in  their  distresses,)  and,  on  account  of  the  plaiiuiff's  ina-* 
biliiy  to  make  a  security  by  mortgage,  as  a  recovery  could  not  be  suffered 
till  Michaelmas  Term,  it  was  agreed  that  the  defendants,  Mackreth  and 
Dawes,  should  supply  the  plaintiff  with  the  sum  of  J&5100,  upon  the  plain- 
tiff's  granting  two  annuities  of  JS500  and  j£350  each  for  his  life  ;  that 
Dawes,  on  the  23rd  of  September,  advanced  the  £5100,  for  which  the  fol- 
lowing securities  were  executed : — A  bond  of  that  date  by  the  plaintiff,  in  the 
r*7i"l  P^"*' sura  of  i66000,  for  securing  to  *the  defendant  Dawes  an 
L  -^  annuity  of  £500,  for  the  life  of  the  plaintiff;  a  warrant  of  attorney 
of  even  date  to  confess  judgment  on  the  said  bond;  and  an  indenture 
tripartite,  between  the  plaintiff  of  the  Grst  part,  Dawes  of  the  second  part, 
and  Garforth  of  the  third  part,  whereby  lands  in  the  t^nnty  of  York,  of 
which  the  plaintiff  was  seised  for  life,  were  conveyed  to  Qarforth,  for  secur- 
ing the  payment  of  the  annuity  of  j8500  to  Dawes.  The  annuity  of  jS350  was 
secured  by  a  similar  bond  of  the  same  date,  warrant  of  attorney  to  confesv 
judgment  thereon,  and  a  similar  conveyance  of  the  same  lands  to  Garforth, 
for  better  securing  the  same.  In  the  annuity  of  £500,  Mackreth,  in  his 
answer,  admitted  he  was  interested  with  Dawes,  but  denied  that  he  was  so 
in  that  of  £350. 

In  Michaelmas  Term,  1777,  a  recovery  was  suffered  of  the  freehold  part 
of  the  Surrey  estates,  by  which  they  were  vested  (subject  to  the  mother's 
estate  for  life  in  a  part  thereof)  in  Oliver  Farrer,  in  trust  to  convey  the  same 
in  such  manner  as  the  plaintiffshould  direct,  Mr.  Farrer  having  agreed  to 
act  as  a  trustee,  for  the  purpose  of  selling  the  same,  and  discharging  the 
debts,  together  with  and  under  the  direction  of  two  of  the  plaintiflf's  friends, 
(which  appear  to  have  been  Lord  Ligonier  and  Lord  Grantley,)  if  they 
could  be  prevailed  upon  to  accept  the  trust.  In  December,  1777,  the  plain- 
tiflT,  being  threatened  with  an  arrest  for  the  sum  of  £2000  by  the  holder  of 
bills  of  exchange  drawn  by  the  plaintiff*  while  at  Pans,  applied  to  the  defen- 
dant Mackreth,  who  agreed  to  lend  the  plaintiff  £3000,  on  mortgage  of 
the  Surrey  estates ;  upon  which  mortgage-deeds,  dated  22nd  and  23rd  of 
this  month,  were  accordingly  prepared  and  executed.  At  the  time  of  the 
execution  of  these  deeds,  it  was  proposed  that  the  defendant  Mackreth  should 
be  a  trustee  with  Farrer,  for  payment  of  the  debts  and  redeeming  the  annu- 
ities, when  the  defendant  Mackreth  proposed  the  defendant  Dawes  for  that 
purpose,  as  being,  from  the  course  of  his  business,  well  acquainted  with 
many  of  the  persons  who  had  purchased  the  plalntifl^'s  other  annuities,  and 
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coold  assist  in  parcbasing  them  at  a  cheaper  rate  than  Mr.  Farrer ;  whieh 
was  assented  to  by  the  plaintiflf,  upon  an  assurance  that  nothing  should  be 
done  without  Mr.  Farrer  being  consulted,  and  approving  thereof. 

*In  the  same  month,  the  plaintiff  delivered  to  the  defendant  ^ ,  .  -. 
Mackreth  a  paHicular  or  rental  of  the  estate  in  Surrey,  made  by  L  J 
Thomas  Jackroai)^>y  which  it  appeared  that  the  rents  of  the  houses  and 
cottages  on  the  premises  amounted  to  283/.  Is.,  and  those  of  the  lands  to 
979/.  14^.,  (subject  to  the  moiher*8  jointure,  which  was  stated  at  £240  a 
year,)  and  the  timber  was  valued  in  the  rental  at  d64000,  and  the  whole 
was  valued  at  j£45,000.  It  was  also  in  evidence,  that  Mackreth  sent  down 
a  man  of  the  name  of  Hampton  to  view  the  estate,  who  was  there  a  week, 
but  what  valuation  he  made,  or  whether  the  same  was  communicated  to 
Mackreth,  did  not  appear. 

A  trust-deed  was  prepared  by  Garfortb,  reciting  the  mortgage,  by  which 
the  estates  were  conveyed  to  Mackreth  and  Dawes,  (subject  to  Mackrelh's 
mortgage  and  the  annuity  to  Dawes,)  in  trust  to  sell  or  mortgage  the  same, 
and  to  pay  the  debts  and  redeem  the  annuities  granted  by  the  plainiiflT. 
These  deeds  being  sent  to  Mr.  Farrer,  he  made  some  objections  thereto,  on 
account  of  the  sums  advanced,  as  the  prices  of  the  annuities,  not  being 
scheduled  as  gross  sums  carrying  interest  at  £b  per  cent.,  and  also  on 
account  of  the  trustees  being  empowered  to  sell  or  mortgage  the  estates 
without  the  intervention  of  Mr.  Fox.  And  it  being  afterwards  agreed,  that 
Mackreth  should  pay  off  Dawes,  and  advance  some  further  sums,  a  deed 
poll  was  prepared,  calculated  for  execution  on  the  16th  of  January,  17789 
and  indorsed  on  the  mortgage-deed,  to  secure  such  further  sum  of  j87000, 
consisting  of  j65100,  the  consideration  money  for  the  annuities  granted  by 
the  plaintiff  to  Dawes,  with  212/.  10«.  interest  thereon,  for  the  quarter's 
arrear  due  23rd  December,  1777,  (but  which  was  not  paid  by  Mackreth  to 
Dawes  until  the  16lh  July,  1788,)  and  61/.  14*.  Hd.,  twenty-three  days' 
arrear  of  the  said  annuities,  from  23rd  December  to  said  16th  January,  and 
1635/.  159.  2id,  paid  to  the  plaintiff  on  that  16th  January,  1778.  A  new 
trust-deed  was  also  prepared,  in  which  this  deed  poll  was  recited,  and  the 
JSSOOO  and  J67000  made  the  first  charges  on  the  estate. 

On  the  16th  January,  1778,  the  plaintiff  Fox  and  the  *defendant  -^^^  ^ 
Mackreth  dined  together  at  the  house  of  the  defendant  Garfortb,  L  J 
for  the  purpose  of  executing  these  deeds,  and  after  dinner,  and  before  the 
plaintiff  had  executed  the  deeds,  a  conversation  arose,  in  which  it  was  pro- 
posed that  the  defendant  Mackreth  should  become  the  purchaser  of  the 
esmte,  and  Jackman's  valuation  of  ^645,000  was  mentioned  by  the  plaintiff 
as  a  fair  price,  which  was  objected  to  by  Mackreth,  considering  the  value 
put  thereby  upon  the  houses  and  lands;  upon  which  the  defendant  made 
a  calculation vof  the  houses  at  fourteen  years'  purohase,  and  the  lands  at 
thirty,  together  with  the  household  furniture,  valued  at  J8500,  and  the  tim- 
ber at  J^4000,  (on  which  last  two  articles  they  agreed,)  amounting  to 
37,853/.  14«.  The  plaintiff  afterwards  offered  to  sell  the  estates  to  the 
defendant  for  ^042,000,  upon  which  the  defendant  said  he  would  split  the 
diSfrence,  and  give  JE39,500  for  the  same,  but  would  not  give  more  ;  and 
the  plaintiff  not  agreeing  to  accept  the  terms,  the  trust-deeds  were  thea 
executed  by  the  plaintiff. 

After  the  deeds  were  executed,  the  conversation  was  renewed,  and  the 
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plaintifi*  expressing  some  concern  with  respect  to  his  mother's  jointure,  in 
case  he  should  accept  the  defendant's  terms,  the  defendant  offered  the 
jS39,500,  and  to  subject  himself  to  the  payment  of  the  plainliflfs  mother's 
jointure,  in  case  she  should  survive  him ;  upon  which  the  parties  agreed, 
and  the  defendant  Garfonh  (who  had  been  absent  during  the  greatest  part 
of  the  treaty)  was  called  in,  and  drew  up  a  memorandum  of  such  agree- 
ment, by  which  the  money  was  to  be  paid  on  or  before  the  25th  of  March 
next,  till  which  time  the  plaintiff  was  to  receive  the  rents  and  profits,  and 
then  convey  the  estate  to  the  defendant  Msckreth ;  and  about  twelve  o'clock 
at  night  this  memorandum  was  signed  by  the  plaintiff,  upon  which  the 
trust-deed  was  cancelled. 

On  the  28ih  of  the  same  month,  articles  for  the  purchase  were  executed 
by  both  parlies.  On  the  24ih  April  following,  the  plaintiff',  and  Anna  Fox 
his  mother,  on  the  2nd  of  May,  executed  conveyances  of  the  estate  to  the 
defendant,  in  consideration  of  jSd9,500,  j61  1,097  of  which  was  retained 
P  »«-  -I  *by  the  defendant,  in  payment  of  the  above  mortgage  of  JS3000, 
L  -^  the  i87000  secured  by  the  deed  poll,  and  some  other  sums  charged 
by  the  defendant,  as  advanced  to  the  plaintiff;  and  the  defendant  gave  the 
plaintiff,  as  a  security  for  the  residue,  being  j82B,403,  a  common  account- 
able receipt;  and  afterwards,  on  the  objection  of  the  plaintiff  to  this  as  the 
only  security  for  the  money,  the  defendant  wrote,  on  the  same  piece  of 
paper  which  contained  the  said  accountable  receipt,  the  following  charge  : — 
*<  26th  April,  1773.  I  do  hereby  charge  all  my  estates  in  the  county  of 
Surrey  with  the  payment  of  the  above  sum  of  j£28,403,  and  interest."  At 
the  time  of  signing  the  above,  the  defendant  had  no  estates  in  the  county 
of  Surrey  but  those  purchased  by  him  of  the  plaintiff;  and  the  defendant 
gave  to  the  plaintiff  no  other  security  for  the  residue  of  the  money  than 
the  receipt  and  charge. 

In  the  interval  between  the  execution  of  the  articles  and  that  of  the 
conveyances,  Mackreth  had  treated  with  Thos.  Page,  Esq.,  for  the  sale  of 
the  whole  of  the  said  estate;  and  on  the  21st  March,  Mr.  Page  agreed  to 
give  jS00,500  for  the  same,  but  no  article  was  entered  into  between  him 
and  the  defendant  till  the  30th  of  April  following.  Immediately  after. 
Page  was  let  into  possession,  and  was  to  receive  the  rents  and  profits  from 
Lady-day  then  last.  The  treaty  with  Page  was  totally  unknown  to  the 
plaintiff,  when  he  executed  the  conveyance  to  the  defendant. 

The  plaintiff  drew  upon  the  defendant  for  several  sums  on  account  of 
the  purchase-money;  and  in  October,  1773,  having  sent  for  an  account, 
the  defendant  drew  one  out,  by  which  he  made  a  balance  remaining  in  his 
hands  of  773/.  18s.  9d,;  but  admitted  in  his  answer  that  he  had  therein 
charged  moneys  unpaid,  as  the  supposed  amount  of  two  annuities  and  the 
arrears  thereof  then  unredeemed  ;  and  afterwards,  in  May,  i779,  having 
then  settled  the  said  annuities,  he  sent  the  plaintiff  another  account,  in 
which  he  made  the  balance  616/.  17s.  above  the  other  balance  of  77$/.  18s. 
9d,  In  June,  1779,  the  plaintiff,  being  again  in  distress,  applied  to  the 
defendant,  when  he  advanced  him  J62100  upon  an  annuity  of  JB350  a  year 
r  ♦78  1  ^^^  plaintiflPs  life,  secured  by  a  *bond  in  the  penal  sum  of  iS4200, 
L        -I  and  warrant  of  attorney  to  enter  up  judgment  on  the  same. 

Upon  discovery  of  the  sale  to  Page,  under  the  circumstances  as  stated 
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above,  the  ptaintifi*  filed  his  hiW^a)  insistiog  that  the  defendant  Mackrelh, 
being  a  trustee  for  him  under  the  trust-deed  for  payment  ef  debts,  it  was 
his  duty  to  sell  the  same  fer  the  advantage  of  the  plaintiff;  and  if  he  pur- 
chased for  himself  (which  the  plaintiff  was  advised  he  could  not)  it  should 
be  for  a  fair  and  adequate  consideration  ;  that  the  plaintiff,  having  been  im- 
posed upon,  ought  to  have  the  benefit  of  the  sale;  and  that  the  sum  of 
j^OOO,  mentioned  in  the  articles  as  due  to  Mackreth,  on  mortgage,  or  the 
part  thereof  estimated  to  be  due  to  the  defendant  as  the  value  of  the  annui- 
ties granted  to  Dawes,  was  a  much  greater  sum  than  they  were  really 
worth  on  a  fair  valuation  ;  that  no  greater  allowance  ought  to  be  made  out 
of  the  purchase-money  than  the  sums  really  advanced,  with  interest  from 
ibe  time  of  advancing  the  same ;  that  Mackreth  had  not  discharged  the 
aonuities  granted  by  the  plaintiff,  but  the  plaintiff  continued  liable  to  the 
tame ;  and  that  at  the  time  he  granted  the  last  annuity  of  £350,  there  was 
money  in  the  defendant's  hands,  or  the  defendant  was  accountable  to  the 
plaintiff  for  larger  sums,  as  he  then  had  in  his  hands  the  sums. for  which 
he  sold  the  piaintifi**s  estate,  beyond  the  sum  of  ^39,500,  and  therefore 
prayed  as  is  before  stated. 

The  defendant  Mackreth,  by  his  answer,  insisted  on  the  fairness  of  the 
transaction,  and  that  the  price  at  which  he  bought  the  estate  was  an  ade- 
quate price,  though  he  expected  to  have  some  benefit  by  selling  it  out  !ii 
parcels  ;  but  that  the  purchaser,  Mr.  Page,  having  an  estate  in  the  neigh- 
bourhood, gave  a  larger  price  than  it  was  worth  to  other  persons.  He 
admitted  that  he  had  in  his  hands  a  balance  of  617/.  13«.  of  the  purchase- 
money,  which  he  claimed  to  retain,  on  account  of  the  plaintiff  being  only 
tenant  for  life  in  a  small  part  of  the  estate  conveyed  to  the  defendant,  and 
773/.  18«.  Orf.,  the  balance  of  the  accounts  sent  to  the  plaintiff  in  October, 
1778;  and  the  defendant  Mackreth  further  said,  that  on  the  30th  August, 
1779,  ♦part  of  the  estate  being  discovered  to  be  copyhold,  the  de-  p«.yg  -i 
fendant  applied  to  the  plaintiff  to  execute  a  letter  of  attorney,  to  >-  -^ 
surrender  such  copyhold  premises  to  the  defendant,  which  he  readily 
agreed  to,  and  signed  such  letter  of  attorney;  and  that  Mr.  Page,  the  pur- 
chaser, in  November,  1779,  having  raised  a  sum  of  money  by  mortgage  of 
part  of  the  said  estates,  and  afterwards  having  occasion  to  raise  money  by 
mortgage  of  other  parts  of  the  said  estates,  and  the  solicitor  for  the  person 
advancing  the  money  requiring  to  have  the  original  deeds  of  the  22nd  an4 
23rd  December,  1777,  and  the  conveyance  from  the  plaintiff  to  the  defend- 
ant or  duplicates  thereof,  the  defendant  applied  to  the  plaintiff  to  execute 
other  parts  of  the  deeds,  which  he  agreed  to,  and,  together  with  his  mothery 
executed  the  same  without  expressing  himself  dissatisfied  with  the  pur- 
chase made  by  the  defendant,  (but  it  was  in  evidence  that  Mr.  Farrer  only 
consented  to  the  plaintifi^s  executing  the  same  under  a  proviso  that  the 
same  should  not  be  considered  as  a  confirmation,)  which  acts  of  the  plain- 
tiff the  defendant  insisted  would  operate  as  confirmations  of  the  trans- 
actions. 

The  cause  was  heard  at  the  Rolls,  before  his  Honor  Sir  Uoyd  Kenyon^ 
the  then  Master  of  the  Rolls,  on  the  26th,  27ih,  and  29ih  of  June,  and  on 
the  [4th,]   13th,  14th,  and  26th  of  July,  1786,  on  which  last  day  his 

(a)  In  1781. 
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Honor  was  pleased  to  make  his  decree,  whereby  he  declared  that  undae 
advantage  was  taken  by  the  defendant  Mackreth  of  the  cooBdence  reposed 
In  him  by  the  plainiiflf  Fox,  and  that  therefore  the  defendant  Mackreth 
ought  to  be  considered  as  a  trustee  as  to  all  the  estates  and  interests  com- 
prised in  the  conveyance  of  the  23rd  and  24th  days  of  April,  1778,  for  the 
said  plaintiflTFox,  after  the  execution  of  the  said  deeds;  and  ordered  it  to 
be  referred  to  the  Master  to  take  an  account  of  the  money  received  by  the 
defendant  Mackreth  from  Page,  and  to  compute  interest  thereon,  at  £6  per 
cent.,  from  the  time  of  receiving  the  same,  and  to  take  an  account  of  the 
money  paid  by  defendant  Mackreth  to  Dawes  on  account  of  the  annuities  of 
toA  1  ^500  and  £300 ;  and  also  an  account  of  the  money  •advanced  by 
t-  J  Mackreth  on  account  of  the  annuity  of  J&350  in  1779  ;(a)  and  an 
account  of  money  received  by  Mackreth  on  account  of  the  morigage  in 
1778,  and  under  the  contract  for  the  purchase  of  the  estate,(6)  and  compute 
interest  on  the  same  ;  and  that  the  defendant  Mackreth  should  pay  the 
plainiiflf  the  costs  of  the  suit  in  respect  of  his  insi:$ting  on  the  conveyance 
of  the  23rd  and  24th  of  April,  1778,  as  a  conveyance  for  his  own  benefit ; 
and  granted  an  injunction  against  the  defendant  Mackreth,  to  restrain  him 
from  proceeding  at  law  touching  any  matter  in  question  in  the  cause  ;(c) 
ai)d  reserved  further  consideration. 

From  this  decree  there  was  an  appeal,  by  the  defendant  Mackreth  only, 
to  the  Lord  Chancellor,  which  came  on  to  be  heard  in  Michaelmas  Term,  1787. 

Mr.  Mansfield,  Mr.  Scott,  Mr.  lAoyd,  and  Mr.  Mitford  were  heard  for 
the  respondents  in  support  of  his  Honor's  decree.  His  Honor  declared,  as 
the  foundation  of  his  decree,  that  an  undue  advantage  had  been  taken  of  the 
con6dence  placed  in  Mackreth  by  Fox,  and  upon  that  ground  directed  the 
proper  accounts  lo  be  taken.  In  thai  decree,  Dawes  and  Garfonh  have 
acquiesced.  Mackreth,  the  principal  defendant,  only  disputes  the  justice  of 
it ;  nor  is  it  to  be  wondered  at  that  he  does  so,  for,  whilst  the  decree  stands 
in  force,  his  character  stands  materially  affected.  The  parlies  on  the  other 
side  are  anxious  to  maintain  the  decree,  not  merely  on  account  of  the  large- 
ness of  the  properly,  but  as  a  useful  precedent.  (The  counsel  enumerated 
the  facts  of  the  case,  as  before  stated.)  Upon  the  facts  as  stated,  his  Honor 
thought  Mackreth  had  abused  the  confidence  reposed  in  him  by  Fox,  and 
ought,  with  respect  to  the  purchase,  to  be  considered  as  a  trustee  for  him, 
and  that  Fox  ought  to  have  the  advantage  of  the  transaction  with  Page. 
The  circumstances  are  certainly  such  as  to  shew  an  implicit  confidence 
placed  by  Fox  in  Mackreth  and  Garforth,  who  appears  to  have  been  attor- 
ney for  Mackreth.  Wherever  the  transaction  would  bear  the  light,  the 
deeds  were  sent  to  Farrer,  the  plaintiff^'s  trustee;  where  it  would  not,  it 
was  kept  a  profound  secret  from  him,  although  Mackreth  had  promised  that 
r«ai  1  '^^^^"^S^  should  be  done  without  the  latter  *being  consulted.  That 
L       -*  Garforth  was  the  agent  of  Mackreth,  not  of  Fox,  is  apparent :  he  was 

(a)  ^  And  the  particular  times  when,  and  in  what  manner,  such  sums  were  advanced.** 
Regr.  Lib. 

(6)  ^Or  the  conveyance  thereof^  and  to  state  the  particular  tiroes  when,  and  to  whom 
such  sums  were  paid,  and  the  account  in  which  the  same  were  included  respectively.** 
Rejf.  Lib. 

(e)  This  injunction  was  dissolved  by  Lord  Thurlow,  but,  as  he  ailerwards  confessed,  by 
mistake,  see  ExparU  Lacey,  6  Ves.  627. 
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privy  to  the  whole  transnction  with  Page.  If  he  was  the  agent  of  Fox,  he 
should  have  given  him  notice  of  that  transaction  ;  if  he  was  not,  the  utmost 
confidence  is  given  to  Mackreth :  Fox  takes  his  word  in  everything;  he 
gives  up  to  his  opinion  Jackman's  valuation  and  his  own  judgment ;  and  at 
twelve  o^clock  at  night  sells  him  the  estate  at  his  own  price,  which  was 
£10,000  below  Jackman's  valuation.  So  with  respect  to  the  furniture  :  it 
is  sold  at  Mackreih*s  valuation,  though  it  included  five  hundred  pounds' 
worth  added  by  Fox  himself  to  the  furniture  left  by  Lord  Bingley.  Mack- 
lelh  through  the  transaction  afiected  to  be  the  friend  of  Fox,  and,  by  his 
conversation  with  Farrer,  admitted  himself  to  be  a  trustee  for  Fox;  for 
that  conversation  cannot  be  explamed  by  Mackreth's  being  to  have  the  pur- 
chase-money to  pay  debts,  as  that  agreement  did  not  subsist  at  the  lime,  the 
agreement  at  that  time  only  being  that  the  purchase-money  should  pay  the 
debts  charged  on  the  estate.  Enough  has  been  stated  to  show  that  Fox  was 
in  the  situation  to  be  the  object  of  fraud,  that  a  trust  was  reposed  in  Mack- 
reth, and  that  fraud  has  been  practised  upon  him  ;  and,  therefore,  sufficient 
to  maintain  the  declaration  in  the  decree.  But  it  has  been,  and  will  be 
again,  endeavoured  to  protect  Mackreth,  by  arguing  that  the  case  does  not 
fall  under  any  of  the  heads  of  fraud.  To  this  it  has  been  answered  by  his 
Honor,  that  it  was  such  a  transaction  as  could  not  be  maintained,  but  that  it 
did  fall  within  the  cases  of  young  men,  having  estates  in  possession  and  in 
reversion,  and  dealing  with  a  man  of  business,  and  of  advantage  taken  of 
thiir  distress,  except  that  this  case  had  the  pre-eminence,  as  being  the  case 
where  confidence  had  been  so  much  abused.  It  was  also  argued,  that  inad- 
equacy of  price  was  not  a  ground  for  setting  aside  the  bargain,  though  it 
has  been  frequently  decided,  that,  where  the  inadequacy  is  very  great,  that 
has  been  a  ground  for  rescinding  the  transaction  :  Chesterfield  v.  Janssen^  1 
Aik.  301  ;  2  Ves.  125.  The  real  value  of  the  estate  here  was  J650,500, 
and  it  is  sold  for  j639,500:  the  inadequacy,  therefore,  •proves  the  j-^j«„-i 
abuse  of  confidence  ;  and,  though  it  is  undoubtedly  true  that  every  «-  -■ 
contract  improperly  made  shall  not  be  rescinded,  yet  a  contract  grossly 
inadequate  and  founded  in  breach  of  confidence,  will  surely  be  set  aside ; 
though  the  Court  cannot  afiect  the  strict  rule  of  morality,  and  can  only 
enforce  what  Mr.  Madocks  called  a  technical  morality,  yet,  in  the  case  of  a 
trustee  or  a  person  siandmg  in  a  situation  of  which  he  can  avail  himself,  the 
Court  will  not  suffer  him  to  derive  advantage  from  that  circumstance.  Here 
every  art  was  used  to  impress  Fox  with  the  idea  that  Mackreth  and  Grar- 
forth  were  his  friends,  though  the  transactions  with  respect  to  the  annuities 
shew  them  very  much  otherwise.  Mackreth  certainly  derived  an  advaa- 
tage  from  his  situation  ;  Fox  never  was  out  of  his  debt.  To  deal  with  him 
at  all  was  a  fraud  on  the  part  of  Mackreth  :  Osmond  v.  Fitzroy^  3  P.  Wms. 
129.  There  was  nothing  like  the  confidence,  or  the  abuse  of  the  confi- 
fidenee,  in  Gwynne  v.  Heaton,  1  Bro.  C.  C.  1,  that  there  is  in  the  present 
case;  yet  there  the  transaction  was  set  aside.  There  the  confidence 
reposed  in  Mackreth  is  made  use  of  to  induce  a  confidence  in  Gbrforth. 
The  same  person  being  employed  on  both  sides,  has  been  considered,  in  the 
case  of  Sir  P.  Jennings  Gierke  v.  Smithy  at  the  Rolls  lately,  as  a  sufficient 
badge  of  fraud  to  set  aside  a  transaction.  There,  Sir  Philip  had  bought  an 
annuity  of  Smith  ;  the  same  person  was  concerned  as  attorney  on  both  sides^ 
and  had  not  taken  proper  care  of  the  security  :  his  Honor  thought  that  a 
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sufficient  ground  on  which  to  direct  an  inquiry.  Then,  with  respect  to  the 
confirmations,  none  of  the  facts  come  within  the  cases  which  have  been 
held  to  be  confirmations ;  in  order  to  be  such,  they  must  amount  to  a  release 
of  action.  The  reason  given  in  Chesterfield  v,  Janssen  for  holding  it  a 
confirmation  was,  that  Spencer  knew  all  the  transaction,  and  that  he  was 
entitled  to  set  it  aside.  In  the  present  case,  the  suffering  the  duplicates  to 
be  made  of  the  deed  is  a  mark  of  confidence,  but  by  no  means  amounts  to 
confirmation,  as  it  was  done  without  any  knowledge  in  Fox  that  he  could 
impeach  the  transaction.  Baugh  v.  Price^  1  Wils.  Exch.  320,  was  a  case 
where  all  the  acts  were  repeated,  yet  held  no  confirmation :  Taylor  r. 
r*fi^  1  ^^^V^^^^  ^  ^''o*  P'  C.  281.  ♦No  act  can  be  a  confirmation  of  a 
L  -^  preceding  contract' but  what  is  done  with  full  knowledge  of  that 
contract :  Cole  v,  Gibson^  1  Yes.  503. 

Mr.  Ambler^  Mr.  Madocks,  Mr.  SelwynJ(a)  Mr.  Ainge^  and  Mr.  Har* 
grave,  for  the  defendant  and  appellant,  Mackreth. — ^Tbe  Master  of  the  Rolls 
has  decreed  £11,000  to  be  paid  by  Mackreth  to  Fox.  We  shall  submit  to 
the  Court,  that  his  Honor  has  gone,  in  making  the  decree,  further  than, 
from  any  of  the  cases,  or  from  the  reason  of  the  thing,  he  ought  to  have 
done.  It  will  be  necessary,  in  order  to  shew  this,  to  state  the  progress  of 
the  cause.  The  first  bill  was  filed  in  the  name  of  Fox,  in  June,  1781, 
three  years  after  the  purchase  by  Mackreth ;  another  bill  was  filed  in  Feb- 
ruary, 1782.  In  March  a  motion  was  made  for^n  injunction  to  restraia 
Mackreth  from  proceeding  on  the  annuity  bond.  Mackreth*s  answer  was 
read  against  that  application  ;  and  your  Lordship  was  of  opinion,  that  there 
should  be  no  injunction,  there  being  no  surprise  upon  Fox,  nor  any  fraud 
imputable  to  Mackreth.  Then,  for  the  purpose  of  introducing  creditors 
into  the  cause,  in  May,  1782,  an  assignment  is  made  by  Fox  of  his  estates 
to  four  trustees,  Mr.  Pitt,  Mr.  Hoare,  Mr.  Oliver,  and  Mr.  James  Farrer, 
in  trust,  to  pay  debts.  In  1784,  Mr«  O.  Farrer  releases  himself,  and  in 
June  in  the  same  year  a  bill  is  filed  by  three  trustees,  to  have  the  benefit  of 
the  suit  begun  by  Fox  :  this  artifice  was  used  in  order  to  have  the  advantage  of 
the  plaintifi^s  appearing  as  creditors.     The  cause  came  on  to  be  heard  in  the 

(a)  Mr  Selwin  read,  at  part  of  his  speech,  a  note  of  what  the  Lord  ChaQcellor  (Tkurlaw) 
said  on  discharging  the  order  for  the  injunction  to  the  following  parpose:(6) — Lord 
Chancellor^ — It  is  impossible  to  observe,  that  one-fiflh  more  has  been  paid  for  the  estate, 
and  not  to  wish  that  the  first  owner  should  have  the  advantage'.  I  have  tried,  on  the  head 
of  every  one  observation,  whether  I  could  decree  that  Mackreth  should  be  a  trustee  for 
Fox,  for  the  difference  of  value  in  the  estate.  I  attended,  with  great  care,  to  see  whether 
I  could  fmd  any  surprise  on  Mr.  Fox,  but  the  whole  case  begins  and  ends  with  the  cir- 
cumstance  of  an  advantage  being  made  in  point  of  price.  If  Mackreth  had  sold  the  estate 
to  A.,  (being  a  trustee  for  Mackreth,)  the  case  oould  not  have  stood ;  but  Mackreth  lost 
the  character  of  a  trustee  when  he  btcame  a  purchaser  of  the  estate.  The  rental  was 
extended  into  particulars,  for  the  purpose  of  calculating  the  true  y^ue  of  the  estate.  It 
is  not  argued,  that  the  rental  was  unfair.  Jackman*s  calculation  was  pressed  by  Fox  upon 
Mackreth  ;  deliberation  was  had,  and  the  difference  split  between  them.  A  slight  memo, 
randum  was  made  by  Mr.  Garforth,  who  acted  as  agent  for  Fox ;  and  his  memorandom 
was  laid  before  Mr.  Burton,  at  the  bar.  It  is  not  on  the  28th  of  January  that  the  agree, 
ment  is  signed  by  Fox ;  but  it  is  a  deliberate  act  by  Fox  at  the  distance  of  twenty.two  days. 
The  whole  impeachment  of  the  transaction,  which  is  now  opened,  is  upon  the  difference 
of  pricc.(c)  It  does  not  appear  to  me,  that,  at  the  time  of  the  purchase,  a  greater  price 
could  have  been  produced  in  the  common  course  of  business  of  a  sale  of  estates. 

(6)  This  injunction  was  dissolved  upon  a  clear  mistake :  Ex  parte  Lacey,  6  Ves.  637; 
vide  note,  poet 

(c)  The  price  given  for  the  estate,  according  to  the  principle  upon  which  the  cue  wu 
ultimately  decided,  was  immaterial 
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same  *manner  as  if  brought  by  Fox.  The  decree  is  wrong,  both  -  ^^ .  -, 
in  the  decJaratioD  and  in  the  direction.  We  contend,  first,  that  there  L  -* 
was  no  confidence  reposed  by  Fox  in  Mackreth  ;  secondly,  whether  there 
was  a  confidence  reposed  or  not,  there  was  no  abuse  of  it ;  thirdly,  that 
neither  the  declaration,  facts,  nor  circumstances  support  the  directions* 
With  respect  to  the  first  head,  there  is  no  circumstance  by  which  a  confi- 
dence can  be  shewn  to  have  been  reposed  in  Mackreth.  He  was  only  a 
trustee  as  to  the  j828,403  balance,  to  apply  it  in  the  payment  of  debts,  for 
which  sums  he  has  accounted  ;  certainly  every  trust  implies  a  confidence; 
but  not  such  a  confidence  as  is  meant  in  the  decree,  as  a  trust  to  be  abused* 
If  the  trustee  does  not  perform  his  trust,  it  is  a  breach  of  trust,  not  an  undue 
advantage  of  his  situation.  Where  a  person  treats  with  another  without  the 
power  of  inquiring  into  the  value,and  makes  an  improper  bargain,  that  is  taking 
an  undue  advantage  ;  but  that  is  not  the  case  of  a  trust.  The  declaration  is, 
that  Mackreth  has  taken  an  undue  advantage  of  his  situation  ;  and,  there- 
fore, is  to  be  considered  as  a  trustee  for  the  plaintifif:  this  could  refer  only 
to  the  purchase,  not  to  the  loan  or  the  annuity,  and  these  cannot  be  said  to 
be  transactions  of  confidence  :  farther,  can  the  purchase  be  so  considered  t 
Two  persons  are  dealing  for  an  estate.  Mr.  Fox  wants  an  extravagant 
price;  Mr.  Mackreth  wants  to  purchase  at  a  reasonable  one :  both  argued 
as  to  the  value.  Fox  had  a  valuation  as  well  as  Mackreth,  and  a  fair  price 
was  given.  If  so,  the  declaration  cannot  be  right.  Secondly,  the  bill  is 
filed  to  attack  every  transaction  between  the  parties,  and  to  make  the  whole 
appear  as  one  system  of  fraud,  yet  if  they  can  succeed  in  the  point  of  the 
purchase,  it  is  all  they  want ;  the  other  circumstances  are  thrown 
in  to  give  weight  to  the  main  point,  that  Mackreth  shall  account  for 
^11,000  received  from  Page;  that  is,  for  JS5500  more  than  Jackman'a 
Tatuation.  The  true  question  is,  whether  Mackreth  is  a  fair  purchaser 
of  the  estate  at  jS39,500  ?  There  is  no  pretence  that  he  ever  refused 
to  let  the  annuities  be  redeemed — two  of  them,  in  fact,  were  redeemed  ; 
nor  is  their  any  ground  to  quarrel  with  the  loan.  Mackreth  had  no 
dealings  with  Mr.  Fox  during  his  minority  ;  he  did  not  even  _  ^ 
know  him  at  that  time.  The  first  application  to  Mackreth  was  from  L  -1 
Garforth,  to  buy  an  annuity.  Grarforth  was  connected  with  Fox  for  the 
purpose  of  borrowing  money.  If  none  of  the  articles  themselves  are  sufficient 
to  impeach  Mackreth,  being  taken  together  they  will  not  do  so.  As  to  the 
annuities,  Fox  sought  Mackreth.  In  December,  1777,  he  granted  him  two 
annuities,  amounting  to  JS800  a  year ;  part  of  the  JS500  a  year  annuity  was 
the  property  of  Mackreth,  but  the  annuity  was  taken  in  the  name  of  Dawes, 
and  was  at  six  years'  purchase.  Fox  had  been  of  age  a  month  before 
Mackreth  knew  of  his  intention  tosufiera  recovery  in  the  ensuing  Michael- 
mas Term.  It  is  said,  Mackreth,  knowing  this,  should  not  have  entered 
into  this  contract ;  but  there  is  no  reason  why  he  should  not.  Fox  had 
at  that  lime  only  a  life  estate,  and  could  make  no  security  but  a  grant  of  an 
annuity.  Six  years'  purchase  was  then  allowed  of  as  the  common  price. 
In  a  case  of  Itoyer  v.  Sherard,{a)  before  Lord  Hardwicke,  Hilary,  1740, 
Floyer  had  bought  of  Sherrard  an  annuity  at  six  years'  purchase,  secured 
upon  money  in  the  funds,  in  the  names  of  trustees.    He  filed  his  bill 

(a)  Amb.  18. 
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against  the  trustees  to  pay  the  annuity  :  the  objection  was,  that  Sberrard 
was  a  man  in  distress,  and  that  only  six  years'  purchase  was  given  for  ihe 
annuity.  Lord  Hardwicke  said,  this  case  diflfered  from  that  of  young  heirs^ 
because  Sir  B.  Sherrard,  the  father,  was  in  possession  of  the  estate.  A 
sale  of  an  annuity,  not  redeemable,  was  not  an  usurious  transaction  ;  where 
they  are  made  redeemable,  the  Court  has  thought  it  an  evasion  of  the  law. 
As  to  the  price  of  an  annuity,  it  is  the  most  uncertain  thing  in  the  world  : 
taking  it  upon  the  highest  calculation,  it  is  only  one  year's  purchase  under 
the  value  ;  and  the  Court  will  not  set  it  aside  on  that  account.  Then  as  to 
the  security  ;  if  he  had  token  it  on  the  estate,  it  would  have  been  good.  It 
was  done  on  .bond  and  judgment,  without  insurance  of  the  life.  Every 
hardship  which  occurs  in  this  case  is  such  as  must  occur  in  every  case  of 
»Qft  -1  l^®  kind.  Then  this  annuity  was  not  redeemable.  Lord  Hard' 
L  -^  wickers  *opinion  on  this  subject  appears  to  have  been,  that  a 
redeemable  annuity  is  usurious. (6) 

[Lord  Chancellor. — I  do  not  believe  that  has  ever  been  decided.  It  is 
certainly  a  ground  to  suspect  a  shift;  but  there  is  no  decided  case,  that  the 
annuity  being  redeemable  will  make  the  transaction  usurious.(c)] 

With  respect  to  consulting  Farrer,  that  was  not  Mackreih's  business,  if 
Fox  did  not  choose  so  to  do.  If  it  was  any  body's  business  to  advise  Fox» 
it  was  rather  Farrer's  than  Mackreth's.  The  next  transaction  is,  the  reco- 
very suffered  in  Michaelmas,  1777 ;  the  legal  estate  was  by  it  vested  in 
Farrer,  to  protect  it  against  the  annuitants  and  creditors.  He  was  mistaken 
with  respect  to  this  matter,  for  a  judgment  creditor  could  have  taken  oat 
execution  against  the  estate  of  the  cestui  que  trust,  the  same  as  if  it  was  a 
legal  estate.  As  to  the  application  for  a  loan  of,  first  ^000,  then  ^3000, 
what  ground  is  there  to  quarrel  with  that  ?  In  that  transaction  Farrer  was 
consulted  ;  he  was  present  at  the  execution  of  the  mortgage  deed,  and 
proves  the  payment  of  the  money.  Two  objections  are  made  to  it :  first, 
that  Mackreth  took  the  legal  estate  out  of  Farrer ;  but  Farrer  thought  it 
right  that  Mackreth  should  have  the  legal  estate.  Secondly,  the  other 
objection  is,  that  it  was  part  of  the  system,  and  having  the  legal  estate 
would  assist  them  in  carrying  it  into  execution  ;  but,  if  it  was  wrong, 
Farrer  ought  not  to  have  parted  with  the  legal  estate  :  no  objection  was 
made  to  Mackreth's  being  mortgagee  in  fee.  Again,  it  is  objected,  that 
Mackreth  did  not  then  turn  the  annuity  into  a  debt;  but  Fox  wanted  the 
JS3000  immediately,  and  it  might  not  occur  to  Mackreth  to  turn  the  annuity 
into  a  debt.  The  next  matter  is,  the  transaction  with  respect  to  the  trust. 
Mackreth  did  not  propose  himself;  this  was  proved  by  Farrer,  who  says  it 
was  proposed  either  by  himself  or  Fox.  Mackreth  says,  in  his  answer,  that 
he  did  not  propose  himself;  Farrer  declined  being  a  trustee;  and  then 
Mackreth  proposed  Dawes,  as  being  acquainted  with  annuity  business* 
Farrar  approved  of  Dawes,  and  CJarforth  took  his  instructions  from  Farren 
r  •87 1  ^^^^  ^^  ^^^  ^particulars  was  delivered  to  Mackreth.  On  the  6th 
1-  -'of  January,  1778,  the  draft  of  the  conveyance  was  sent  to  Farrer, 
who  returned  it  on  the  7th,  with  this  observation :  that  it  Was  not  as  he 

(6)  See  Floyer  v.  Sherard,  Amb.  19. 

<c^  It  is  now  fully  established  that  sach  a  transaction  is  legal.  See  Irnham  v.  Child^  I 
Bro.  C.  C.  92 ;  Lard  Portmore  v.  Morru,  3  Bro.  C.  C.  319,  Amb.  244,  note  ^3),  Blunt*8 
editioo. 
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expected ;  for  the  annnities  were  carried  down  to  the  time  of  the  sale, 
whereas  they  were  to  be  turned  into  loans  ;  and  that  Mackreth  and  Dawes 
were  to  have  the  whole  authority  to  sell  without  any  consent  of  Fox.  There 
had  only  been  a  conversation,  in  which  it  had  been  proposed  to  turn  the  an- 
nuities into  a  loan.  Then  as  to  the  sale  itself.  On  the  16ih  of  January,  Fox 
and  Mackreth  treat  on  the  subject.  Mackreth  offered  j637,000,  at  last 
iS39,500,  including  the  furniture,  and  securing  Mrs.  Fox*8  (ihe  mother's) 
jointure.  This  agreement  was  put  into  writing  by  Garforth  :  no  objection 
is  made  to  the  form  of  the  writing.  On  the  28ih  of  January,  the  contract 
was  signed  by  Fox  and  Mackreth.  The  conveyance  was  laid  before  Far- 
rer,  and  executed  on  the  24th  of  April ;  so  that  it  wns  incomplete  from 
January  to  April.  The  objection  now  taken  and  relied  upon  is,  that  Mack- 
reth was  a  trustee,  and,  therefore, could  not  contract  for  the  purchase  of  the 
estate  :  but  we  deny  that  he  was  a  trustee ;  and,  even  though  he  were  so, 
he  might  purchase  upon  fair  terms.  They  contend,  on  the  other  side,  that 
the  trust  deed  was  executed,  and  Mackreth  bound  not  to  contract  wiih  his 
cestui  que  trust.  It  is  true,  it  was  executed  by  Fox ;  for,  during  the  con- 
rersatioo  about  the  purchase.  Fox,  not  agreeing  to  sell  at  the  price  then 
offifred  by  Mackreth,  executed  the  trust  deed,  but  continued  the  conversa- 
tion rektive  to  the  purchase,  the  trust  deed  lying  all  the  while  upon  the 
table.  If  the  conversation  had  ceased,  the  deed  would  have  had  efiect ;  as 
it  was,  it  was  a  nullity.  Then  how  can  it  operate  as  a  trust  ?  It  was  a 
trust  intended,  if  they  will— <^omraenced,  but  at  the  same  moment  put  an 
end  to— never  acted  under,  but  broke  off  immediately.  But,  even  suppos- 
ing him  to  be  a  trustee,  he  might  contract  foi^the  estate,  so  that  he  did  but 
deal  fairly.  We  admit  that  a  trustee  cannot  purchase  for  his  own  benefit. 
If,  as  a  trustee,  he  had  conveyed  to  a  third  person  as  a  trustee  for  himself, 
that  would  be  void ;  but  there  is  no  case  which  *has  decided  ^  _^  -, 
that  the  cestui  que  trust  cannot  sell  to  his  trustee.  On  the  contrary,  L  -* 
it  was  done  in  the  case  of  Clarke  v.  Swcdle^d)  before  Lord  Northington^ 
where  Sir  Samuel  Clarke,  by  the  advice  of  Swaile,  conveyed  the  estate  in 
question  lo  him  to  sell  for  payment  of  debts.  Swaile  endeavoured  to  sell 
the  estate,  but  could  not  meet  with  a  purchaser.  Swaile  afterwards  treated 
for  and  purchased  the  estat.e,  which  was  conveyed  to  him  at  a  fair  price, 
and  the  money  was  applied  in  payment  of  Sir  Samuel  darkens  debts« 
Another  deed  was  afterwards  executed  on  account  of  a  variance  in 
the  description  of  the  estate,  and  a  third,  occasioned  by  a. variance  of 
the  boundaries.  This  last  was  executed  by  Sir  Samuel  Clarke  and  Ro- 
bert, his  brother.  Sir  Samuel  died,  and  Robert  (now  Sir  Robert)  filed 
his  bill,  on  the  ground  of  a  confidence  being  placed  by  Sir  Samuel  in  Swaile 
IS  his  attorney,  and  that  his  circumstances  were  sush  that  he  durst  not 
quarrel  with  him.  Lord  Northington  said,  as  to  the  cestui  que  trust  deal- 
ing with  the  trustee,  he  did  not  much  like  it ;  but,  upon  \^e  whole,  he  did 
sot  see  any  principle  on  which  he  could  set  the  transaction  aside.  In  the 
present  case  there  is  no  species  of  fraud ;  it  is  not  even  attempted  to  be 
stated  in  the  bill ;  but  they  argue,  that,  from  the  ca^e  itself,  there  is  an  im- 
plied fraud :  the  parties  met  for  a  very  different  purpose ;  there  is  no  colour 

(^)  3  Eden,  134.    See  aIm  C0U9  v.  Trecatkuik,  9  Ves,  234;  Moth  v.  Eo^ly  12  Ves. 
355. 
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to  say  it  was  to  draw  Fox  into  a  sale  at  an  onder-valae.  In  Flayer  r. 
Sherard,  Lord  Hardwicke  relied  on  there  being  no  proposal  coming  from 
Floyer.  Then  as  lo  the  argument,  that  Fox  was  in  distress  :  he  was  upon 
the  eve  of  extricating  himself  from  any  distress  be  might  have  been  in ; 
he  was  of  age ;  and  there  is  nothing  to  prove  any  weakness  of  mind,  or 
incapacity  of  any  kind.  He  was  perfectly  competent  to  act.  He  asked 
jS45,000,  and  for  that  purpose  produced  Jackman's  valuation.  Mackreth 
objected,  that  it  was  thirty-five  years'  purchase  for  houses  and  land,  which 
was  a  monstrous  price,  and  offered  fourteen  years*  purchase  for  the  cot- 
tages and  thirty  for  the  land,  amounting  to  JS37,000.  He  afterwards 
advanced  to  jS39,500.  Fox  then  insisted  on  j642,000.  Fox  had  a  parti- 
«oA  -I  cular.  It  is  said  Mackreth  had  a  valuation  ;  but  not  a  *word  of  that 
L  -*  is  in  proof.  Farrer  not  being  present  at  the  final  agreement,  is  the 
next  head  of  objection.  But  if  Mr.  Fox  did  not  choose  to  have  him  pre- 
sent, it  could  not  be  incumbent  on  Mackreth  to  send  for  him:  besides,  the 
draft  of  the  conveyance  was  sent  to  him  ;  and  if  the  price  was  not  adequate 
to  the  value,  or  there  was  any  thing  wrong  in  the  contract,  Farrer  should 
have  objected  to  it,  and  have  advised  Fox  not  to  proceed  ;  on  the  contrary, 
it  appears  by  his  letter  of  the  7th  of  April,  1788,  that  he  approved  of  the 
conveyance,  except  that  he  objected,  in  some  respects,  to  the  mode,  and  to 
the  money  remaining  in  the  hands  of  Mackreth  for  payment  of  Fox's  debts  ; 
but  to  the  purchase  itself  Farrer  never  objected.  With  respect  to  the 
money  remaining  in  Mackreth's  hands,  that  does  not  go  to  the  merits  of  the 
case,  though  the  gentlemen  on  the  other  side  have  treated  it  as  a  badge  of 
fraud.  Mackreth  accounted*  for  the  application  of  every  shilling  of  the 
money,  with  interest  for  the  time  it  remained  in  his  hands.  We  have  no 
objection  to  an  account  being  decreed  with  respect  to  the  application  of  the 
money.  Then  with  respect  to  the  confirmations,  they  are  very  strong.  We 
do  not  dispute  the  principle,  that  whilst  the  distress  continues  subsequent 
acts  shall  not  be  held  to  be  confirmations.  It  appearing  upon  the  sale  to 
Page,  that  part  of  the  estate  which  had  been  sold  as  freehold  realty  was 
copyhold,  Fox,  on  the  19th  of  August,  1779,  executed  a  warrant  of  attor- 
ney to  surrender  the  same.  This  was  not  clandestinely,  but  openly  applied 
for:  it  was  a  conveyance  of  a  part  of.  the  estate  which  was  not  conveyed 
before.  He  afterwards  executed  duplicates  of  the  deeds.  The  purchasers 
from  Page  in  parcels  wishing  to  have  original  deeds,  Farrer  made  no  objec- 
tion, if  they  would  indorse  upon  the  deeds  that  they  were  duplicates* 

[Lord  Chancellor, — He  expressly  stipulated  that  the  execution  of  these 
deeds  should  not  be  a  confirmation.] 

The  real  cause  of  the  suit  is,  that  Mr.  Page  has  given  JS50,500  for  the 
estate.  Mr.  Fox  rented  under  the  sale  till  1781,  when  that  sale  was  disco- 
vered ;  but  an  advanced  price  being  afterwards  obtained  is  no  reason  for 
P  4,gQ^  setting  #side  a  *previous  fair  sale  of  lands.  To  assert  that  it  is, 
L  ^  would  be  too  much,  where  there  is  no  fraud.  The  price  of  iS50,500 
paid  by  Page  was,  in  fact,  a  pretium  afl!ectionis  ;  it  was  d^5500  more  than 
Jackman  bad  valued  it  at,  or  Fox  ever  thought  of  getting  for  it.  Having 
shown,  then,  that  Mackreth  was  no  trustee  and  that  the  separate  acts  are 
fair,  there  can  be  no  fraud  in  them  taken  collectively ;  yet  the  argument, 
juncta  juvant,  is  relied  on  in  this  case.  There  is  only  one  case  in  which 
that  argument  has  prevailed ;  indeed  it  is  only  fit  to  have  a  popalar  efilect. 
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not  to  be  osed  in  a  coart  ofjustice.  It  only  applies  to  a  case  made  use  of 
in  circumstances  which  all  terminate  in  one  point,  and  which  cannot  be  ac- 
counted for  any  other  way.'  It  is  said,  the  circumstances  in  this  case  are 
all  linked  in  one  chain — that  they  all  tended  to  the  making  an  unreasonable 
purchase  ;  but  the  other  side  have  not  been  able  to  connect  them.  The 
treaty  for  the  annuities  and  the  purchase  are  separate  and  unconnected ; 
therefore  it  is  to  be  hoped  that  the  arguments  used,  viz.  that,  although  the 
separate  articles  were  not  sufficient  to  set  aside  the  transaction,  yet  that 
altogether  they  are  sufficient,  will  meet  the  same  fate  here  that  it  did  in 
Parliament  in  the  case  alluded  to,(a)  and  that  this  Court  will  reverse  the 
attainder  and  restore  Mr.  Mackreih  in  blood. 

Mr.  Mansfield^  in  reply. — It  is  not  to  be  denied  that  the  large  price  at 
which  the  estate  has  been  sold  to  Mr.  Page  is  the  cause  of  the  present  suit. 
It  is  that  advance  of  price  which  affords  the  strongest  evidence  of  the  pur- 
chase by  Mackreth  being  fraudulent.  Mackreth  and  Garforth  are  to  many 
intents  one  and  the  same.  The  decree  against  Mackreth  is,  that  he  shall 
deliver  up  all  papers  which  are  in  his  hands.  The  present  case  contains 
fewer  contested  facts  than  generally  occur  in  similar  matters ;  and  the  re- 
medy which  lies  with  the  Court  is  a  very  evident  one.  It  has  been  argued 
that  the  Court  cannot  enforce  an  absolute,  but  only  a  technical  morality.  I 
know  of  no  such  term  as  «•  technical  morality,"  that  has  ever  been  applied 
in  this  or  any  other  case  ;  but  where  one  person  has  obtained  un  unfair  ad- 
vantage over  another,  the  province  of  a  Court  of  equity  is  to  give  the  latter 
redress.  Lord  Coke^  in  his  *First  Institute,  has  very  shortly  defin-  ^g.  -, 
ed  the  office  of  this  Court  to  extend  to  cases  of  «« covin,  accident,  ^  -* 
and  all  deceit  for  which  there  is  no  remedy  in  a  court  of  law."  What, 
then,  is  the  true  question  in  the  present  case  ?  The  Master  of  the  Rolls  has 
founded  his  decree  in  a  confidence  reposed  by  Fox  in  Mackreth.  The 
question  is  only  as  to  the  inference  to  be  drawn  from  the  facts.  In  order  to 
make  out  the  confidence  reposed  by  Fox  in  Mackreth,  a  few  circumstances 
are  to  be  attended  to.  Mr.  Fox  came  of  age  in  August,  1777.  Very  soon 
after  that  (in  September,  1777)  the  connexion  between  him  and  Mackreth 
began.  The  first  step  was  the  purchase  of  two  annuities,  at  six  years'  pur- 
chase ;  then  the  loan  of  j8dOO0  on  mortgage  of  the  Surrey  estate ;  then 
Mackreth  engages  to  become  a  trustee  to  sell  the  estate  for  payment  of  debts, 
apparently  with  no  other  intention  than  to  relieve  Fox*s  necessities.  On  the 
16th  of  January  they  met  to  execute  the  trust  deed ;  but  the  meeting  ter- 
minated in  the  agreement  for  the  sale  of  the  estate.  On  the  24th  of  April 
there  is  a  conveyance  of  the  estate,  and  Fox  has  nothing  to  show  for  the 
balance  of  jS28,403  but  Mackreth's  accountable  receipt  and  charge  of  the 
money  on  the  Surrey  estate.  On  the  21st  of  March  Mackreth  had  sold  the 
estate  to  Page  for  j850«500.  Towards  the  close  of  1778  he  had  lent  Fox 
^1000;  in  June,  1770,  there  was  a  treaty  for  an  annuity,  part  of  the  con- 
sideration for  which  was  to  be  the  j£1000.  The  account  made  up  in  1778 
is  agreed  on  all  hands  to  be  a  false  one.  In  June,  1770,  another  account 
was  made  op.  Then  Mackreth  applied  for  duplicates  of  the  conveyanceSt 
which  Fox  complied  with.  These  are  the  material  facts,  from  which  it  is 
impoesible  to  doubt  that  the  fullest  confidence  was  reposed  by  Fox  in  Mack- 

(a)  The  case  aUoded  to  is  that  of  Lord  Strafford, 
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reCh,  and  that  Mackreth  did,  on  the  16th  of  January,  take  an  nndae  advan- 
tage of  that  confidence.  Every  transaction  of  that  day  shews  that  Mackreth 
represented  himself  as  Fox's  friend.     The  account  given,  by  Mackreth,  in 
his  answer,  relative  to  the  loan  of  £3000  and  the  annuity,  is  contradicted 
by  the  evidence.     A  full  confidence  is  not  to  be  expected  to  an  answer  in 
*Qo  n  general,  which  is  proved  false  in  any  particular.     *Suppose  it  to  be 
L         -^  true  that  the  proposal  for  the  sale  came  on  the  16th  of  January  from 
Fox,  how  easy  was  it  for  Mackreth  to  suggest  that  an  immediate  sale  would 
be  better  than  entering  into  a  trust  deed,  and  to  make  the  formal  proposal 
come  from  Fox,  though  the  suggestion  was  his  own  T    But  be  this  as  it 
may,  no  just  inference  is  to  be  drawn  from  it  to  the  merits  of  the  cause. 
Fox  entered  into  the  contract  with  Jackman's  valuation  in  his  hand,  and  at 
twelve  o'clock  at  night  drops  his  price  to  J639,000.     How  is  this  to  be  ac- 
counted for  but  by  bis  confidence  in  Mackreth  ?     If  the  sale  had  been  fair 
and  open,  1  should  be  precluded  from  these  observations  ;  but  there  never 
was  a  contract  which  was  more  suspicious,  from  the  characters  of  the  par- 
ties concerned.    The  counsel  on  the  other  side  have  said,  that,  when  they 
were  treating  for  the  sale,  the  confidence  was  over,  and  that  they  were  in  a 
market ;  but  it  is  impossible  a  sale  could  be  negotiated  under  circumstances 
more  private.    It  is  as  near  the  case  of  a  trustee  selling  to  himself  as  caa 
possibly  be  ;  but  still  it  shews  what  opinion  Fox  had  of  Mackreth.     It  is 
highly  probable  that  the  latter  had  the  sale  in  his  contemplation  when  he 
made  the  appointment.     This  is  rendered  probable  by  his  having  a  valua- 
tion.    This  observation  has  received  no  answer,  except  that  it  was  natural* 
that,  in  order  to  sell  as  a  trustee,  he  should  have  a  valuation  ;  but  no  notice 
was  given  to  Fox  of  that  valuation  by  Hampton.     Fox  and  his  agents  were 
kept  in  the  dark  as  to  that  survey.     Mr.  Fox  came  to  Garforth's  to  meet 
Mackreth  as  a  friend,  where  Mackreth,  having  in  his  own  possession  a  val- 
uation, and  concealing  that  fact,  induced  Fox  to  sell  for ^5500  less  than  the 
only  valuation  he  had.     If  there  were  nothing  more  in  the  case,  Mackreth 
ought  not  to  retain  the  great  advantage  he  has  made.     As  a  friend,  Mack- 
reth should  have  let  Fox  know  he  had  sold  the  estate  to  him  for  £11,000 
Jess  than  he  (Mackreth)  had  contracted  to  sell  for  to  Page.    Then  Fox 
parts  with  the  estate  on  a  bare  accountable  receipt  and  a  charge  upon  the 
estate.    The  money  is  not  deposited  in  the  hands  of  any  banker,   and 
the  estate  is  conveyed  to  Page  without  any  notice  of  the  charge,  which 
r  «03 1  *^^^^  ^"  ^"^  ^^  ^^^  charge.     This  plainly  shews  that  Fox  trusted 
L        J  entirely  to  Mackreth.     The  settlement  of  the  account  is  another 
mark  of  the  most  implicit  confidence,  and  the  whole  transaction  as  to  the 
Joan  and  the  annuity  proves  the  same  ;  but  the  gentlemen  on  the  other  side 
say,  that  the  accumulation  of  the  facts  is  immaterial,  and  that  the  applica- 
tior#  of  juncta  juvant  ought  to  have  no  weight.     If  it  was  proved  that  the 
transaction  of  the  16th  of  January  was  perfectly  fair,  1  allow  their  argu- 
ment would  apply ;  but  whilst  the  great  question  of   evidence  is  with 
respect  to  the  fairness  of  the  transaction  of  the  16th  of  January,  it  is  material 
to  shew  the  complexion  of  the  whole  transaction  taken  together,  and  espe- 
cially the  power  Mackreth  had   over  Fox.     This  has  the  more  weight, 
because  ii  is  incumbent  on  Mackreth  to  prove  that  the  transaction  of  the 
16th  of  January  was  fair  and  honest.     To  whom  is  it  to  be  imputed  but  to 
him,  that  there  was  no  witness  of  the  transaction  ?     He  ought  not  to  havb 
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entered  into  sach  a  treaty  with  a  young  man,  without  having  a  witness 
prfsent.  The  whole  treosaction  speaks  the  truth  of  the  Master  of  the 
Rolls*  declaration,  that  there  was  a  confidence  reposed  in  Mackrelh  ;  and 
it  will  need  very  little  argument  to  prove  that  that  confidence  was  abused. 
Either  Mackreth  had  a  valuation  at  the  time  of  the  treaty^  or  not.  If  he 
had  not,  he  induced  Fox  to  sell  at  i85500  less  than  his  own  valuation  ;  if 
he  had,  he  concealed  that  circumstance  from  Fox,  and  now  conceals  it 
from  the  Court.  Another  thing  that  is  urged  is,  that  Fox  has  confirmed 
the  transaction.  If  he  has  confirmed  it,  I  admit  it  cannot  be  rescinded  ; 
but  the  first  preliminary  to  a  confirmation  is,  that  the  party  should  be 
previously  apprised  what  it  is  he  confirms.  When  the  present  comes  to 
be  compared  with  the  confirmations  in  the  cases  where  they  have  been  held 
lo  bind,  it  is  very  unlike  them  ;  for  none  of  them,  except  the  execution  of 
the  duplicates  of  the  conveyances,  have  the  least  tendency  to  confirm. 
They  are  mere  consequential  acts.  In  Chesterfield  v.  Jamaen  and  Cole 
V.  Gibson^  there  were  clear  acts  of  confirmation.  Here  they  are  only 
carrying  the  contracts  into  execution  ;  and  the  execution  of  duplicates  only 
shews  *how  much  Fox  was  in  the  power  of  Mackreth.  It  was  r«n^-i 
only  done  for  the  purpose  of  getting  something  which  might  he  ^  -* 
called  an  act  of  confirmation  ;  and  Farrer  refused  to  consent  to  the  execu- 
tion but  with  the  proviso  that  it  should  not  be  considered  as  a  confirmation. 
If  Mackreth  had  first  informed  Fox  of  the  real  value  of  the  estate,  and 
then  he  had  affirmed  the  contract,  it  would  have  been  final.  On  the  con- 
trary, he  was  in  distress  in  1779,  and  absolutely  in  the  hands  and  power  of 
Mackreth ;  and  so  he  was  at  every  period  when  the  confirmations  were 
obtained.  No  one  act  was  done  with  a  knowledge  of  the  value  of  the 
estate.  By  his  own  admission,  Mackreth  cheated  Fox  out  of  £600  or  J^700 
in  his  first  account.  In  May,  1781,  he  sent  him  another  account,  rectifying 
the  mistake.  In  the  mean  while  he  had  lent  him  money  on  bond,  and 
bought  an  annuity  of  him.  If  not  from  friendship,  from  what  principle 
did  Mackreth  act,  but  from  the  desire  to  get  this  estate,  or  as  much  as  he 
could,  out  of  Fox  ?  It  is  urged,  that  this  transaction  cannot  be  set  asidof 
because,  if  it  is,  no  man  can  purchase  at  a  fair  price  and  sell  at  a  greater 
without  the  fear  of  having  the  transaction  rescinded.  But  was  there  ever 
a  fair  case  where  such  an  advanuige  was  taken  as  in  the  present  f  No 
man,  acting  fairly,  would  deal  with  a  young  man  without  witnesses ;  no 
nan,  acting  fairly,  would  conceal  his  having  a  valuation.  It  is  to  be  hoped 
such  a  transaction  will  never  exist  again ;  but  no  fear  can  arise  to  fair  trans- 
aciioDs  from  such  a  transaction  as  this  being  overturned. 

Lord  Chakobllor  Thurlow. — ^The  great  and  only  doubt  which  I  have 
had  from  the  beginning  to  the  end  of  this  case  is,  whether  the  ground  upon 
upon  which  I  must  go,  if  I  affirm  this  decree,  will  not  by  necessary  impli- 
cttioo  extend  to  many  other  cases,  in  which  I  shall  run  the  hazard  of 
vadoing  ail  the  common  transactions  of  mankind,  and  of  rendering  all 
their  dealings  too  inaecure.  I  do  not  agreo  with  those  who  say,  that^ 
wherever  such  an  advantage  has  been  taken  in  the  course  of  a  contract  by 
one  party  over  another,  as  a  man  of  delicacy  would  refuse  to  take,  such 
a  'contract  shall  be  set  aside.  Let  us  put  this  case  : — Suppose  A.,  ^^^  -, 
knowing  of  a  mine  on  the  estate  of  B.  and  knowing  at  the  same  L        -* 
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time  that  B.  was  ignorant  of  it,  should  treat  and  contraet  with  B.  Tor  the 
parcbase  of  that  estate  at  only  half  its  real  value,  can  a  Court  of  equity 
set  aside  this  bargain  7  No ;  but  why  is  it  impossible  f  Not  because  the 
one  party  is  not  aware  of  the  unreasonable  advantage  taken  by  the  other 
of  this  knowledge,  but  btcaust  there  is  no  contract  existing  between  them 
by  which  the  one  party  is  bound  to  disclose  to  the  other  the  circumstances 
which  have  come  unthin  his  krwwledge  ;  for,  if  it  were  otherwise,  such  a 
principle  must  extend  to  every  case  in  which  the  buyer  of  an  estate  hap- 
pened to  have  a  clearer  discernment  of  its  real  value  than  the  seller.  It  is 
therefore  not  only  necessary  that  great  advantage  should  be  taken  in  such 
a  contract,  and  that  such  an  advantage  should  arise  from  a  superiority  of 
skill  or  information,  but  it  is  also  necessary  to  shew  some  obligation  bind" 
ing  the  party  to  make  such  a  disclosure.  Therefore  the  question  is,  not 
whether  this  transaction  be  such  as  a  man  of  honour  would  disclaim  and 
disdain,  but  it  must  fail  within  some  settled  definition  of  wrong  recognised  by 
this  Court;  for,  otherwise, the  general  transactions  of  nuinkind  would  be 
too  much  in  hazard  and  uncertainty.  In  this  view,  and  in  this  view  only* 
I  have  entertained  considerable  doubts  on  this  case. 

The  Master  of  the  Rolls  has  referred  a  great  variety  of  accounts,  sub- 
sisting between  the  parties,  to  the  Master ;  and  it  is  not  quite  a  fair  argu- 
ment to  consider  this  part  of  the  case  as  altogether  decided.  If  these 
points  are  material,  the  only  consequence  is,  that»  as  to  them,  the  judgment 
must  be  suspended. 

In  the  present  appeal  I  shall  consider  the  case  entirely  on  the  transac- 
tion of  the  16th  of  January.  I  shall  also  consider  certain  terms  necessary 
to  be  found,  in  analogy  to  the  finding  of  a  jury.  First,  it  is  necessary  to 
find  the  real  value  to  be  what  Page  gave  for  the  estate,  or  much  more  at 
least  than  the  price  given  by  Mackreth  ;  for,  unless  there  be  great  inade- 
quacy of  value,  the  case  comes  to  nothing.  The  fraud  or  imposition 
r'flfil  ^^  ^^^  ^"®  P^'^y  affords  no  ground  of  relief,  unless  *damage  be 
L  -1  sustained  by  the  other  ;(a)  and  on  the  other  hand,  it  does  not  fol- 
low, though  the  real  value  should  be  found  such  as  now  represented  on  the 
part  of  the  plaintiff^,  that  it  will  put  an  end  to  the  contract,  unless  such 
advantage  has  been  obtained  by  some  of  those  frauds  which  the  policy  of 
this  court  has  adopted  as  grounds  on  which  to  set  contracts  aside. 

The  Master  of  the  Rolls  has  said  that  Mtickreth  shall  be  a  trustee,  and 
so  he  must  be  uken  consequentially  ;  for,  if  it  be  true  that  Mackreth  has 
cheated  Fox  in  this  bargain,  he  did  get  the  estate  at  law,  but  he  did  not  get 
the  estate  in  equity,  and  then  he  is  reduced  to  a  trustee.  It  is  only  in 
consequence  of  his  getting  the  estate  by  fraud,  that  he  becomes  a  trustee. 
Suppose  an  estate  to  be  of  the  value  of  j850,000,  and  Mackreth  buys  it  for 
iS40,000,  committing  great  fraud  in  such  purchase,  but,  from  the  calamities 
of  war  and  other  public  distresses,  landed  property  as  well  as  stocks  sink  in 
Talue  more  than  one-fifth,  and  Mackreth  then  sells  the  estate  for  JS35,000 
or  i63O,OO0  only,  would  it  not  be  true  that  Mackreth  would  be  bound  to  pay 
the  £lOfiOO  as  a  satisfaction  br  the  fraud  committed  by  him,  although  he 

(a)  This  opinion  Lord  Thurhw  changed,  for  he  refaned  an  inquiry  aa  to  the  value  of 
the  estate. 
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hftd  not  made  the  money  be  actually  gave  for  it  t  The  money  woald  be 
doe,  not  in  consequence  of  what  Mackreth  afterwards  sold  it  for,  but  what 
Fox  loet  by  it  at  the  time.  The  only  consequence,  in  a  court  of  equity,  is, 
that  what  one  party  lost  by  the  undue  advantage  taken  by  the  other  must 
be  answered  to  him. 

The  Master  of  the  Rolb  went  on  the  fact  of  the  value  of  the  estate 
being  that  for  which  it  was  sold  to  Page,4ind  thought,  that,  this  being  the 
value,  Mackreth  had  cheated  Fox.  Taking  this  for  the  present  to  be  80^ 
let  us  go  over  shortly  the  facts  of  the  case. 

Fox  began  to  be  distressed  about  three  or  four  years  before  he  came  of 
age.  He  engaged  other  young  men,  with  whom  he  was  connected,  to 
become  securities  for  him  for  sums  of  money  he  had  borrowed.  He  had 
involved  himself  in  annuities.  When  he -came  of  age  he  found  himself 
under  this  imperfect  obligation  in  point  of  law,  but  very  strong  obligation  ia 
point  of  honour,  to  relieve  those  who  had  pledged  their  *namea  for  .  ^qj-i 
him.  A  plan  was  formed  to  sell  a  part  of  his  estate.  His  situa-  ^  -^ 
tion  as  to  fortune  when  he  came  of  age  was  this  :  his  estate  in  Surrey  was 
abodt  jS1200  per  annum.  Of  this  he  was  tenant  in  tail.  He  had  an 
estate  in  Yorkshire  of  J8il00  per  annum,  of  which  he  was  tenant  for  life. 
He  had  also  an  estate  in  Ireland,  of  which  he  was  tenant  for  life  in  posses- 
sion, of  about  JS5000  or  £6000  per  annum.  Such  was  his  situation  when 
be  came  of  age.  He  had  resorted  to  a  man  of  character  in  his  profession, 
Mr.  Farrer,  for  the  purpose  of  settling  this  business.  The  28rd  of  August, 
17T7,  came,  and  no  step  was  taken  towards  taking  any  account  of  his  debts 
and  annuities,  or  negotiating  with  any  of  his  creditors  ;  yet  it  is  most  evi« 
dent  that  the  best  time  for  settling  these  matters  with  his  creditors  was 
before  he  came  of  ai2:e. 

However,  he  came  of  age  on  the  28rd  of  August ;  and  on  the  23d  of 
September,  it  seems,  the  first  conversation  was  had  upon  this  subject.  He 
had  then  been  introduced  to  Mackreth.  At  that  time,  certainly,  there  was 
nothing  confidential  in  their  intercourse  or  any  close  connexion  between 
them ;  but  Fox  applied  to  Mackreth  for  about  JS5000.  Mackreth  naturally 
asked  what  security  he  had  to  offer.  Fox  thereupon  told  him  his  real 
situation,  by  which  it  appeared  that  Fox  had  no  permanent  security  to  offer 
till  Michaelmas  Term,  when  he  could  suffer  a  recovery  of  the  Surrey  estate. 
Mackreth  then  proposed  to  him,  as  the  ordinary  mode  of  raising  money,  to 
bay  an  annuity  of  him  at  six  years'  purchase,  which  is,  in  truth,  about  half 
the  real  value ;  and,  therefore,  whoever  proposes  to  deal  with  another  upon 
this  sort  of  terms,  quits  at  once  all  idea  of  delicacy  or  generosity  or  pro- 
priety of  conduct.  It  is  such  as  cannot  be  endured  out  of  a  court  of  jus- 
tice; and,  if  a  Court  does  affirm  such  transactions,  it  cannot  be  the  heart  of 
a  judge  which  affirms  it,  but  it  must  be  done  from  a  fear  of  laying  down 
•ttch  rules  as  may  tend  to  make  the  general  transactions  of  mankind  too 
insecure.  There  were  other  modes  which  might  have  occurred  to  a  man 
of  different  feelings.  A  contract  to  make  a  mortgage  when  the  Term  came 
would  have  been  an  effective  lien  on  the  estate ;  *and  then  it  would  ^  ^gg  ^ 
only  have  been  necessary  to  have  insured  Fox's  life  to  the  end  of  I-  -* 
Michaelmas  Term.  This  would  have  been  the  just  and  honourable  way  of 
relieving  him.  On  the  other  hand,  it  is  observable,  that,  though  Mackreth 
adopted  the  other  mode  of  raising  the  money,  it  was  done  in  the  usual 
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eoune  of  bis  business ;  for,  by  profession,  he  dealt  in  the  distresses  of  man- 
kind. What  he  did,  he  did  in  his  way  and  business  of  an  annuity-monger. 
I  make  neither  better  nor  worse  of  his  conduct  than  that  of  a  common  and 
professed  annuity-monger. 

In  Norember  the  recovery  was  suffered.  Still  nothing  was  done  by 
Fox's  friends  towards  relieving  him  from  the  annuities,  which  were  eating 
him  up.  On  the  24th  of  December  Fox  sends  word  that  he  was  in  great 
distress,  in  confinement,  and  wanted  money  immediately.  Mackreth  came 
to  him  and  lent  him  money  on  common  terms,  and  took  a  mortgage  for  it. 
A  judge  cannot  impute  any  thing  to  this  part  of  the  transaction,  either  one 
way  or  another.  There  was  no  generosity  on  one  side,  nor  any  plot  or  cir- 
cumvention on  the  other.  It  would  be  a  most  extravagant  conjecture  to 
suppose  that  by  this  Mackreth  had  in  view  to  get  the  legal  estate  in 
himself.  When  one  once  gets  beyond  the  natural  reetlt  of  facts,  there  is 
DO  end  to  conjecture  or  its  consequences.  This  was  the  situation  on  the 
24th. 

Mackreth  was  made  acquainted  with  the  plan  of  the  trust  deed,  and  it  is 
certain  that  he  industriously  recommended  himself  and  Dawes  as  trusteee 
for  this  purpose,  it  has  been  said,  that  Mackreth's  forcing  himself  into  the 
trust  was  improper,  and  done  for  some  bad  motive ;  and  that  taking  the 
business  out  of  the  hands  of  Mr.  Farrer  was  calculated  to  give  Fox  a  bad 
impression  of  him.  I  do  not  agree  to  this,  in  whose  room  were  Mackreth 
and  Dawes  to  be  substituted  ?  The  two  first  were  Lord  Qrentley  and  Lord 
Ligonier,  who  were  put  in  only  because  they  were  lords,  I  believe ;  for  it 
was  not  very  probable  that  they  should  be  active  or  attentive  in  executing 
such  a  trust  as  this.  As  to  Mr.  Farrer  himself,  it  is  only  to  be  said  that  he 
had,  in  fact,  done  nothing  in  the  afiiiirs,  nor  taken  any  step  towards  it.  I 
therefore  really  believe  that  Mackreth  meant  what  he  said  upon  that  occa- 
r*091  ^^^^ '  ^"^'  when  he  proposed  himself  and  *EHiwes  as  trustees,  he 
L  -^  meant  to  transact  the  business  to  the  best  advantage.  In  doing 
this  he  undertook  a  very  delicate  trust ;  first,  he  was  to  make  the  most  of 
the  estate ;  then  to  deal  with  the  several  annuitants.  This  put  him  into 
tery  awkward  circumstances,  himself  and  Dawes  being  both  considerable 
annuitants;  and,  therefore,  when  he  undertook  to  deal  with  annuitants  at 
large,  he  undertook  a  very  nice  charge,  and  it  was  incumbent  on  him  to 
see  with  very  great  attention  that  he  did  not  shew  more  favour  to  the 
annuitants  than  he  ought  to  do. 

I  certainly  do  not  approve  of  Mackreth's  conduct,  when,  af^er  having 
recommended  himself  as  a  trustee  for  these  purposes,  he  allowed  the  several 
annuities  to  stand  as  far  as  they  had  then  gone,  redeeming  them  only  from 
that  time.  However,  in  fact,  he  bought  the  annuities  on  behalf  of  Fox» 
though  with  his  own  money;  but,  instead  of  considering  them  as  dis- 
charged on  the  24th  of  December,  when  he  bought  them,  he  considered 
them  as  bought  for  his  own  use,  and  treated  them  as  existing  annuities. 
Here,  therefore,  he  has  gone  beyond  the  line  of  delicacy ;  for  this  is  a 
transaction  that  a  Court  of  equity  will  never  permit  to  stand.  Here  the 
Court  will  say  he  took  an  undue  advantage  of  his  situation.  Yet  it  seems 
as  if  he  thought  this  a  fair  mode  of  dealing  in  this  sort  of  market. 

In  another  instance  he  charged  Fox  more  than  he  actually  gave  for  the 
redemption  of  an  annuity ;  and  this  pan  of  the  transaction  must  of  necessity 
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be  rescinded,  aa  Mackreth  has  acted  unfmrh)  in  it ;  and  Fox  has  the  advan- 
tage of  finding  that  Mackreth,  after  having  recommended  himself  as  a 
trustee,  and  undertaken  to  act  faithfully  for  his  cestui  que  trusty  has  yet 
been  dealing  unfairly  in  this  very  article. 

On  the  16th  of  January  it  is  allowed  that  Mackreth  was  a  trustee  of 
Fox,  and  whatever  consequences  arise  from  this  character  must  belong  to 
him.  Considering  him,  therefore,  as  a  trustee,  see  what  he  has  done ! 
First,  he  sent  down  a  surveyor  to  the  estate  ;  but  he  has  so  managed  this 
part  of  the  case  as  to  prevent  the  Court  from  seeing  much  into  it.  The 
Court  will  act  temperately  in  its  conjectures  *on  this,  but  at  the  j.»,/^/^-i 
seme  time  will  impute  all  that  it  fairly  can  in  point  of  suspicion.  I-  ^ 
On  one  side  it  is  said  that  Hampton  was  sent  down  to  survey  the  estate 
with  a  view  of  enabling  Mackreth  to  make  the  greatest  advantage  of  it  for 
his  private  benefit ;  but  I  do  not  think  so.  I  think  it  ought  to  be  taken 
that  he  had  the  estate  surveyed  as  a  trustee^  in  order  that,  in  that  character, 
he  nnight  know  the  real  value  of  it,  and  thereby  be  better  qualified  to  sell 
it  to  advantage.  This,  then,  I  consider  as  a  pan  execution  of  his  trust* 
But  then  Hampton's  knowledge  ought  to  be  Fox's  knowledge;  and  upon  this 
arises  a  question  which  I  think  material— whether  a  trustee,  gaining  a  know- 
ledge of  the  subject  in  the  execution  of  his  trust  and  at  the  expense  of  the 
cestui  que  trust,  (for  I  supfose  the  expenses  incurred  by  the  trustee  must 
fall  ultimately  on  Fox,j  and  that  knowledge  consequently  belonging  to  the 
cestui  que  trust,  whetner  a  trustee  may  not  in  this  respect  have  the  hand 
of  justice  laid  upon  him,  if  this  knowledge  is  made  use  of  by  him  to  cir- 
cumvent his  cestui  que  trust,  so  as  to  afiford  a  distinct  ground  of  fraud  in  a 
court  of  equity  T  lam  rather  at  a  loss  to  find  what  the  evidence  affinrds  to 
this  point.  It  appears,  however,  that  Hampton  stayed  on  the  estate  till  the 
17th  of  January. 

In  these  circumstances  Mackreth  began  to  deal  with  Fox,  remaining  in 
his  character  of  a  trustee.  Fox  had  a  valuation  of  the  estate  made  by 
Jackmao,  which,  though  not  very  full  or  particular,  yet  afibrded  the  general 
terms  for  a  treaty  and  agreement ;  and  it  went  generally  to  shew  that  the 
estate  was  capable  of  being  improved  about  jClOO  per  annum.  On  this 
Taluation,  lying  in  medio,  one  party  says  the  estate  is  worth  i847,000. 
Mackreth  reasons  on  this  survey,  and  says,  first,  that  the  booses  are  valued 
too  high ;  secondly,  that  thirty-two  years*  purchase  for  the  lands  is  too 
much ;  next,  that  forty  years*  purchase  for  the  lord's  rents  is  out  of  all 
sight.  Thus  running  down  the  valuation  made  by  Jackman,  he  argued 
down  Fox,  either  from  conviction  or  a  sense  of  his  distress,  not  indeed  so 
low  as  dS80,000;  which  Mackreth  first  proposed,  but  to  a  medium  price  of 
ied9,500. 

Tlie first  question  to  be  asked  is,  whether  the  character  of  a  r-^-^t^y^ 
*trustee  shall  vary  the  consequence  of  this  transaction  from  what  L  -* 
it  would  be  in  the  case  of  a  stranger?  for  it  has  not  been  argued,  I  think, 
that,  in  the  case  of  a  stranger,  this  bargain  could  be  rescinded.  Now,  to 
what  conclusion  does  the  character  of  trustee  go  in  this  case  ?  j^a  trustee^ 
though  strictly  honest,  buys  an  estate  himself  and  then  sells  it  for  more^ 
yet,  according  to  the  rules  of  a  Court  oj  equity,  from  general  policy,  and 
not  from  any  peculiar  imputation  of  fraud,  a  trustee  shall  not  be  permit- 
ted  to  sell  to  himself,  but  shall  remain  a  trustee  to  all  intents  and  pur- 
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poses.  It  18  not,  therefore,  in  that  view,  that  Mackreth,  being  called  a  traatee* 
can  operate.  It  does  not  rest  on  the  name  of  a  trustee,  or  on  the  legal  or 
equitable  relation  of  trustee,  but  on  the  familiar  intercourse  between  him  and 
Fox.  Now,  can  I,  putting  myself  in  the  place  of  a  juryman,  pronounce 
that  Fox  agreed  to  the  price,  trusting  that  Mackreth  knew  the  price  and 
represented  it  fairly  to  him?  If  A.  says  to  B.,  I  know  the  value  of  the 
subject,  and,  if  you  will  trust  me,  I  will  fairly  tell  you  what  it  is  worth,  and 
A.  at  the  same  time  knows  the  value  to  be  double  what  he  represents  it  to 
be,  this  is  such  an  abuse  of  con6dence  as  shall  be  relieved  against,  not  be- 
cause A.  is  a  trustee,  but  because  he  stipulated  with  B.  to  tell  him  fairly 
the  value,  and  he  broke  that  stipulation  ;  and  then,  to  be  sure,  it  makes  fall 
as  strong  a  case  as  that  of  a  trustee.  But  was  this  the  express  or  tacit  un- 
derstanding of  the  parties  here  ?  I  have  no  materials  to  affirm  this  fact 
upon ;  at  least  I  am  considerably  in  doubt  how  to  find  any  evidence  of  this, 
where  one  party  asserts  one  sum  to  be  the  value  of  the  estate,  and  the  other 
another,  and  both  try  to  make  the  best  of  the  bargain.  At  the  same  time 
there  are  such  circumstances  respecting  the  manner  in  which  Mackreth 
undertook  the  trust,  as  make  me  hesitate.  All  this  makes  the  question  of 
the  real  value  of  the  estate  extremely  material.(a)  I  do  not  think  it  could 
have  been  sold  at  the  time  according  to  the  rate  of  Jackman*s  valuation ; 
and  Mackretb*s  observations  upon  this  seem  to  me  to  be  well  founded.  No 
evidence  has  been  adduced  to  show  his  valuation  to  be  correct. 

Now,  see  what  follows  on  the  16th  of  January.  Qarforth  was  called  up 
r*in9~1  ^"^  desired  to  put  their  agreement  into  writing.  *I  do  not  see  why 
L  -J  it  was  necessary  that  this  memorandum  should  be  signed  by  both 
parties.  I  at  first  thought  it  shewed  an  eagerness  to  get  the  bargain  made ; 
but  it  seems  it  was  agreed  that  more  regular  articles  ahould  be  executed 
afterwards.  The  execution  of  these  articles  carried  the  transaction  one  step 
farther  in  point  of  form.  Still,  however,  the  conveyance  was  not  executed. 
It  is  asked,  whether  any  man  of  honour  would  let  Fox  execute  the  deeds, 
after  he  had  actually  sold  the  estate  for  a  much  larger  price  T  Many  men, 
perhaps,  would  do  it ;  but  I  should  never  allow  it  to  be  the  transaction  of 
an  honest  man.  Mackreth  had  forced  himself  into  the  confidence  of  Fox, 
and  was  called  upon,  by  every  tie  of  honour  and  honesty,  to  consider  him- 
self as  a  trustee ;  but  my  doubt  is,  whether  this  is  not  too  general  a  line  to 
lay  down  in  a  court  of  justice. 

As  to  the  manner  of  Mackreth*s  paying  Fox  the  purchase-money,  it  has 
been  much  observed  upon  ;  but  I  do  not  see  much  in  it.  He  bad  not  the 
money  by  him,  which  may  readily  be  supposed,  but  he  gave  an  account- 
able note,  with  jS5  per  cent,  interest ;  and,  to  be  sure,  his  note  was  just  as 
good  as  a  bond — very  little  danger  of  losing  the  money  from  a  man  of  Mack- 
reth*8  fortune  ;  besides,  it  was  a  sort  of  lien  on  the  estate.  The  manner 
in  which  the  accounts  are  made  up  by  Mackreth  is  objected  to,  and  it  is 
said  that  this  shews  a  confidence  reposed  in  Mackreth  by  Fox.  So  it  does ; 
but  the  question  is,  whether  this  confidence  is  ad  idem — whether  it  shews 
a  confidence  on  the  part  of  Fox,  that  Mackreth  would  tell  him  the  true 
value  of  the  estate  f 

(a)  Not  for  the  parpoee  of  the  decinoa  io  a  case  between  a  trustee  and  his  oeatni  que 
tnut    See8Vefl.353;9Vei.247. 
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It  is  then  said  that  he  was  called  apon  to  do  several  subsequent  acts ;  bat 
these  are  to  be  so  naturally  accounted  for  by  other  circumstances,  that  I  do 
Dot  see  how  fraud  can  be  inferred  from  these.  They  are  then  spoken  of  as 
instances  in  which  Fox  has  confirmed  the  original  purchase.  As  to  con- 
firmation, it  has  been  considered  by  the  Court  in  very  different  ways.  In 
Lord  Chesterfield  ▼.  JansBen^  the  Court  did  not  go  on  confirmation  as  it  is 
usually  understood,  but  on  this,  that  Mr.  Spencer,  with  his  eyes  open,  and 
after  the  death  of  the  Duchess,  and  when  his  situation  was  totally  changed, 
thought  proper  to  confirm  the  former  bargain.  So,  the  judges  assistant 
relied  on  this  principally,  and  did  *not  give  much  opinion  on  the  p»|/)«-| 
former  part  of  the  case.  J  wish  they  had  gone  further ;  for,  as  to  l.  J 
the  confirmation,  he  stood  at  that  time  under  the  former  bonds.  Another 
way  in  which  confirmation  operates  is,  by  shewing  that  the  party  then 
thinks  himself  to  have  been  fairly  dealt  with.  This  occurs  in  the  present 
case  on  the  28th'  of  January.  Again,  on  the  25th  of  April,  Fox  did  not  see 
he  had  had  any  advantage  taken  of  him.  The  use  that  I  think  is  to  be  made 
of  such  confirmations  is,  as  a  proof  that  the  parly  has  seen  no  occasion  to 
complain.  In  this  view  the  present  case  is  still  stronger,  for  no  complaint 
was  made  of  this  transaction  till  1781 ;  and,  therefore,  it  is  fair  to  infer  that 
so  notorious  a  disproportion  of  price  as  is  now  insisted  upon  was  not  within 
the  suspicion  of  those  who  dealt  for  Mr.  Fox ;  and  it  certainly  would  have 
been  better  if  this  suit  had  been  brought  earlier,  for  when  are  the  afiairs  of 
mankind  to  be  at  rest  ?  Nay,  more  than  this,  it  is  evident,  and  indeed  not 
denied  by  the  plaintiff's  counsel,  that  the  transaction  never  would  have 
been  impeached  if  Page  had  not  given  so  large  a  price  for  the  estate.  This 
Tery  much  shakes  my  idea  of  the  real  value(a)  of  it.  if  this  estate,  situate 
near  London,  had  ceally  been  sold  at  a  great  under-value,  the  friends  of 
Mr.  Fox  must  have  known  it  by  other  means.  Supposing  the  transaction 
with  Page  to  be  purely  accidental  and  not  springing  out  of  the  actual  value, 
it  never  can  afilect  this  question.  At  the  same  time  it  is  observable  that 
Mackreth  has  produced  no  evidence  of  the  value  of  the  estate,  to  shew  that 
it  is  not  worth  more  than  what  he  gave  Fox. 

I  have  been  desirous  of  stating  my  thoughts  on  this  case,  that  the  gentle- 
men concerned  may  be  apprised  of  them,  as  it  will  very  possibly  be  neces- 
sary to  have  this  matter  discussed  further,  even  before  me.  I  have  con- 
Tersed  with  the  Master  of  the  Rolls  and  the  judges,  with  a  wish  to  find 
tome  rule  of  evidence  on  which  I  can  go  in  this  case,  without  running  the 
hazard  of  shaking  too  much  the  contracts  of  mankind.  It  is  of  very  little 
consequence  to  the  public  to  lay  down  definite  rules  of  law^  if  you  have 
indefinite  roles  of  evidence.  I  shall  therefore  at  present  *only  p^i^^-i 
direct  an  inquiry  into  the  real  value  of  this  estate  ;  and  if  upon  that  ^  -^ 
inquiry  the  value  should  turn  out  to  bear  a  considerable  disproportion  to 
what  Mackreth  gave  for  it,  I  shall  probably  require  some  assistance  in  lay- 
ing down  such  rules  of  decision  as  will  set  men  at  ease  as  to  the  disposition 
of  their  property. 

His  Lordship,  however,  did  not  direct  any  such  inquiry,  but  after  a  lapse 
of  a  considerable  time  afiirmed  the  decree,  saying  only  that  he  had  consi- 
dered the  case  very  much,  and  that  he  could  not  see  that  his  Honor's  decree 
wrong. 

(a)  The  value,  at  before  observed,  was  immateriaL 
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The  defendant  afterwards  petitioned  hia  Lordehip  for  a  rehearing  of  the 
appeal,  but  that  petition  was  dismissed.  See  9  Cox,  158.  He  then  ap-^ 
pealed  to  the  House  of  Liords,  assigning  the  reasons  set  forth  in  2  Cox, 
830;  but,  on  the  14th  of  March,  1791,  the  appeal  was  dismissed  with  costs. 
Id.  889 ;  4  Bro.  P.  C.  258,  Torn!,  ed. 


The  well  known  and  thoroughly 
discussed  case  of  Fox  v.  Mackrtth 
is  usually  referred  to  as  having  esta- 
blished the  rule  ever  since  recognis- 
ed and  acted  on  by  courts  of  equity, 
viz.  that  a  purchase  by  a  trustee  for 
aale  from  his  cestui  que  trust,  al- 
though he  may  have  given  an  ade- 
quate price,  and  gained  no  a^d  van- 
tage, shall  be  set  aside  at  the  option 
of  the  cestui  que  trust,  unless  the 
connexion  between  them  most  satis- 
factorily appears  to  have  been  dis- 
solved, and  unless  all  knowledge  of 
the  value  of  the  property  acquired 
by  the  trustee  has  been  communi- 
cated to  his  cestui  que  trust.  «« It  is 
founded,"  observes  Lord  Eldon^ 
••upon  this;  that  though  you  may 
see  in  a  particular  case  that  the  trus- 
tee has  not  made  advantage,  it  is 
utterly  impossible  to  examine,  upon 
satisfactory  evidence,  in  the  power 
of  the  Court,  (by  which  I  mean  in 
the  power  of  the  parties,)  in  ninety- 
nine  cases  out  of  a  hundred,  whe- 
ther he  has  made  advantage  or  not. 
Suppose  a  trustee  boys  any  estate, 
and,  by  the  knowledge  acquired  in 
that  character,  discovers  a  valuable 
coal-mine  under  it,  and,  locking 
that  up  in  his  own  breast,  enters 
into  a  contract  with  the  cestui  que 
trust ;  if  he  chooses  to  deny  it,  how 
can  the  Court  try  that  against  that 
denial?  The  probability  is,  that  a 
trustee  who  has  once  conceived 
such  a  purpose  will  never  disclose 
it,  and  the  cestui  que  trust  will  be 
efl^tually  defrauded:*'  Ex  parte 
Laeey^  6  Yes.  627.   Lord  TTiurlow, 


*indeed/m  Fox  y.  Mackreth^  r^lOSl 
when  he  dissolved  the  in-  L  -^ 
junction  granted  by  the  Master  of 
the  Rolls,  (see  ante,  p.  88,)  and  in 
his  judgment,  intimated  an  opinion 
that  it  was  extremely  material  to  as- 
certain the  value  of  the  estate  pur- 
chased by  Mackret'h  from  Fox,  his 
cestui  qu.e  trust,  and  proposed  to  di- 
rect an  inquiry  for  that  purpose. 
Ultimately,  however,  he  did  not  di- 
rect any  such  inquiry,  and  he  after- 
wards admitted  that  he  was  wrong 
in  dissolving  the  injunction.  Fox 
V.  Mackrethf  therefore,  was  decided, 
not  upon  the  ground  that  Mackreth 
had  purchased  the  estate  at  an  nn- 
der-value,  but  thut  he  had  purchased 
it  from  bis  cestui  que  trust  whileafae 
relation  of  trustee  and  cestui  qae 
trust  continued  to  subsist  between 
them,  and  without  having  communi- 
cated  to  Fox  the  knowledge  of  the 
value  of  the  estate  which  he  had 
acquired  as  trustee;  for  if  the  rekt- 
tion  of  trustee  and  cestui  que  treat 
had  been  clearly  dissolved,  and 
Mackreth  had  made  Fox  fully  ao- 
q*uainted  with  the  knowledge  which 
he  had  acquired  of  the  value  of  the 
estate,  the  purchase  would  not  have 
been  set  aside.  ^'In  the  case  of 
Fox  V.  Mackreth,^*  says  Lord  EUon, 
•<so  much  referred  to,  and  now  be- 
come a  leading  authority,  in  which  I 
have  now  Lord  Thuthuff  own  an- 
thority  for  saying  he  went  upon  a 
clear  mistake  in  dissolving  the  in- 
junction, it  was  never  contended  that 
if  Fox,  in  a  transaction  clear  of  stis- 
picioOf  (bat  which  must  be  looked  at 


Digitized  by 


Google 


vox    V.     VAOKRBTH^^VITT    ▼•     MAOKRXTH. 


127 


with  the  most  attentive  jealousy^) 
had  discharged  Mackreth  from  the 
ofiice  of  trustee,  he  would  not  have 
b<!en  ahle  to  hold  the  purchase. 
Why?  because,  being  no  longer  a 
trustee,  he  was  not  under  an  obliga- 
tion not  to  purchase.  But  we  con- 
tended, that  it  was  not  in  the  power 
of  Fox  to  dismiss  him ;  that  the 
trust  was  accepted  under  an  express 
undertaking  to  the  friends  of  Fox, 
that  the  trustee  should  not  be  dis^ 
missed  without  their  privity;  that 
Fox  himself  had  too  much  imbecili- 
ty of  mind  as  to  these  transactions  : 
and  we  contended,  that  between  the 
dates  of  Mackreth's  taking  upon 
himself  the  character  of  trustee  and 
purchasing,  he  had  acquired  a  know- 
ledge of  the  value  of  the  estate,  by 
sending  down  a  surveyor  at  the  ex- 
pense of  the  cestui  que  trust,  which 
was  not  communicated  to  the  cestui 
que  trust  even  at  the  moment  of  the 
supposed  dissolution  of  the  relation 
between  them;  and,  under  these 
circumstances,  we  contended  that 
Mackreth  remained  a  trustee.  This 
was  the  principle  upon  which  the 
cause  was  decided.  Either  that 
cause  ought  to  have  been  decided  in 
favour  of  Mackreth,  or  this  Court 
originally,  and  the  House  of  Lords 
finally,  were  right  in  refusing  an 
issue  to  try  whether  the  estate  was 
of  the  value  Mackreth  gave,  or  of  a 
greater  value  at  that  time.  Upon 
this  principle,  that  was  an  immate- 
rial fact :  for,  if  the  original  transac- 
tion was  right,  it  was  of  no  conse- 
quence at  what  price  he  sold  it 
r*lOfll  ^^^ifwards;  •if  the  original 
L  -^  transaction  was  wrong,  Mack- 
reth not  having  discharged  himself 
from  the  character  of  trustee,  if  an 
advantage  was  gained  by  the  most 
fortuitous  circumstances,  still  it  was 
gained  for  the  benefit  of  the  cestui 
qae  trust,  not  of  the  trustee :"  Ex 
parte  Lacey^  6  Ves.  627.      Lord 


Eldon,  upon  several  other  occasions, 
in  commenting  on  Fox  v.  Mackreth^ 
most  strongly  insisted  that  the  in- 
junction  was  dissolved  by  mistake* 
and  that  the  inquiry  or  issue  which 
Lord  Thurlcw,  although  he  ulti- 
mately refused  it,  at  one  time  seemed 
inclined  to  grant,  was  pressed  for  by 
an  argument  based  on  a  false  princi- 
ple, viz.  that  a  fair  price  having  been 
given  in  the  first  instance  by  Mack- 
reth, he  was  therefore  entitled  to  the 
benefit  of  an  accidental  rise  in  the 
value  of  the  property  when  he  sold 
it  to  Page.  "  I  believe,"  says  his 
Lordship,  "that  a  fair  price  was 
given  in  the  first  instance;  that  is, 
as  good  a  price  as,  according  to 
what  was  then  known,  could  be  ob- 
tained. But  the  purchaser  had  re- 
ceived his  information  as  to  the  value 
from  a  surveyor  employed  at  the  ex-* 
pense  of  the  trust.  In  the  judgment 
of  this  Court  and  the  House  of  Lords, 
(certainly  Lord  Tkurlow  having 
doubt,  to  whose  doubt  the  utmost 
respect  is  due,)  Mackreth  had  not 
shaken  ofi*  the  character  of  trustee, 
but  remained  a  trustee  after  he  sold 
to  himself;  and  the  second  sale  was 
in  equity  to  be  considered  as  made, 
not  by  the  purchaser,  but  by  the 
trustee  buying  from  himself;  and,  . 
therefore,  though  the  advantage  was 
righteously  obtained,  it  was  obtained 
for  the  cestui  que  trust  :*'  Ex  parte 
Bennett f  10  Ves.  394.  It  has,  in- 
deed, been  asserted,  that  in  Which- 
cote  V.  Lawrence^  3  Ves.  750,  Lord 
Jia$$lyn  considered,  that,  in  order  to 
set  aside  a  purchase  by  a  trustee,  it 
is  necessary  to  prove  that  an  advan- 
tage has  been  gained  by  him.  His 
Lordship,  however,  merely  said,  that 
he  did  not  recollect  any  case  in  whick 
the  mere  abstract  rule  came  distinctly 
to  be  tried,  abstracted  from  the  con- 
sideration of  advantage  made  by  the 
purchaser,  and  that  it  would  be  difil* 
cub  for  such  a  case  to  occar;  for 
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unless  advantage  was  made,  the  act 
of  purchasing  would  never  be  ques- 
tioned,  and  Lord  Eldon  disavowed 
such  an  interpretation  of  Lord  Ron* 
lyrCs  doctrine :  Ex  parte  Lacey^  6 
Yes.  627.  See  also  Ex  parte  Ben* 
nett,  10  Yes.  385 ;  Sandall  v.  Er- 
rington,  10  Yes.  423;  JKUbee  r. 
Sneyd,  2Mo\\.  186;  Ex  parte  Bad- 
cockj  1  Mont,  db  Mac.  239.  That  a 
trustee  for  sale  cannot  purchase  for 
himself,  whatever  may  be  the  nature 
of  the  property,  real  or  personal,  in 
addition  to  the  cases  already  cited, 
see  KiUick  v.  Flexney^  4  Bro.  C.  C. 
161 ;  HaU  v.  Hallet,  1  Cox,  134; 
Pike  V.  Vigors,  2  Dru.  &  Walsh, 
262 ;  Price  t.  Byrne,  cited  5  Yes. 
681.  Nor  can  a  trustee  for  him, 
even  at  an  auction :  Campbell  v. 
Walker,  5  Yes.  678 ;  S.  C,  Sander- 
*$m  V.  Walker,  13  Yes.  601 ;  Ran- 
dall T.  Errington,  10  Yes.  423; 
r*i07l  *^^'^^  ^*  '^oone,  6  Madd. 
L  *"^J  153;  Baker  Y.  Carter,  1  Y. 
&  C.  Exch.  Oa.  250.  And  a  pur- 
chase from  co-trustees  is  equally  ob- 
jectionable :  Hall  V.  Noyee,  cited  3 
Yes.  748 ;  S.  C,  3  Bro.  C.  C.  483 ; 
Whichcote  r.  Lawrence,  3  Yes.  940. 
Nor  will  a  purchase  by  trustees  at  a 
public  auction  be  sustained ;  for  if 
persons  who  are  trustees  to  sell  an 
estate  are  there  professedly  as  bid- 
ders to  buy,  that  is  a  discouragement 
to  others  to  bid.  The  persons  pre- 
sent, seeing  the  seller  there  to  bid 
for  the  estate  to  or  above  its  value, 
do  not  like  to  enter  into  that  compe- 
tition :  Ex  parte  Lacetf,  6  Yes.  629 ; 
Exparte  James, 8Yes.  348;  Which- 
cote T.  Lawrence,  8  Yes.  740 ;  M- 
tomey-General  v.  Lord  Dudley, 
Coop.  146.  Nor  can  a  trustee  pur- 
chase before  the  Master  under  a  de- 
cree for  a  sale.  See  Price  v.  Byrne, 
cited  6  Yes.  681 ;  Cory  v.  Cary,  2 
S.  &  L.  173:  but  see  Wren  v.  JKir- 
ion,  8  Yes.  502.  Nor  can  a  trustee 
purchaae  as  agent  for  another  pei^ 


son :  Ex  parte  Bennett,  10  Yes.  381, 
400;  Gregory  v.  Gregory,  Coop. 
204.  Upon  the  same  principle,  an 
agent  employed  by  a  trustee  in  man- 
aging a  sale  cannot  purchase:  Whit- 
comb  V.  Minchin,  5  Madd.  91.  A 
mortgagee  with  power  of  sale,  being 
in  fact  a  trustee  for  sale,  cannot,  ei- 
ther directly  or  by  means  of  his  so- 
licitor, except  by  the  express  autho- 
rity of  his  cestui  que  trust,  purchase 
the  mortgaged  estate:  Downee  t. 
Glazebrook,  3  Mer.  200?  Waters  t. 
Groom,  11  C.  db  F.  684.  Nor  can 
a  trusV^  take  a  lease  from  himself : 
Attorney-General  v.  Earl  of  Claren' 
don,  17  Yes.  500. 

But  although  a  trustee  cannot 
purchase  from  himself,  he  can  pur* 
chase  from  a  cestui  que  trust,  who  is 
sui  juris,  and  has  discharged  him 
from  the  obligation  which  attached 
upon  him  as  trustee.  <«  Although,*' 
observes  Lord  Eldon,  ••a  trustee 
who  is  intrusted  to  sell  and  manage 
for  others  undertakes,  at  the  same 
moment  in  which  he  becomes  a  trus- 
tee, not  to  manage  for  the  beneGt  and 
advantage  of  himself,  it  does  not  pre- 
clude a  new  contract  with  those  who 
have  intrusted  him.  It  does  not 
preclude  him  from  bargaining  that 
he  will  no  longer  act  as  trustee.  The 
cestui  que  trust  may,  by  a  new  con« 
tract,  dismiss  him  from  that  charac- 
ter; but  even  then  the  transaction 
by  which  they  dismiss  him  must, 
according  to  the  rules  of  the  Court, 
be  watched  with  infinite  and  jnost 
guarded  jealousy ;  and  for  this  rea- 
son, that  the  law  supposes  him  to 
have  acquired  all  the  knowledge  a 
trustee  may  acquire,  which  may  be 
very  useful  to  him,  but  the  commu- 
nication of  which  to  the  cestui  que 
trust  the  Court  can  never  be  sure  he 
has  made,  when  entering  into  the 
new  contract  by  which  he  is  dis- 
charged :"  Ex  parte  Lacey,  6  Yes. 
626,    S09  in  the  principal  case,  it 
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was  fully  admitted  that  Mackreth 
might  have  dealt  with  Fox  for  the 
purchase  of  the  trust  estate,  had  he 
done  so  without  taking  an   undue 

r»IOfll  *^^^*°^^&®  of  his  position  as 
L  -'  trustee,  and  the  knowledge 
he  had  acquired  in  that  character. 
In  Coles  V.  Trecothick,  9  Ves.  234, 
a  purchase,  by  a  trustee  under  a 
trust  to  sell  for  payment  of  debts,  of 
the  trust  property,  as  agent  of  his 
father,  both  of  whom  were  creditors 
and  in  partnership,  was  sustained, 
upon  the  ground  that  the  trustees 
did  not  appear  to  have  interfered  in 
the  business  up  to  the  sale,  other- 
wise than  that  they  sanctioned  the 
acts  of  the  cestui  que  trust,  and  that 
the  cestui  que  trust  had  full  informa- 
tion, and  the  sole  management  of  the 
sale,  making  surveys,  settling  the 
particulars,  and  fixing  the  prices  of 
the  lots,  and  specific  performance  of 
the  agreement  to  purchase  was  de- 
creed by  Lord  Eldon  in  favour  of 
the  trustee  for  sale.  (^As  to  the  ob- 
jection," observed  his  Lordship,  "  to 
a  purchase  by  the  trustee,  the  an- 
swer is,  that  a  trustee  may  buy  from 
the  cestui  que  trust,  provided  there 
is  a  distinct  and  clear  contract,  ascer- 
tained to  be  such  after  a  jealous  and 
scrupulous  examination  of  all  the 
circumstances,  that  the  cestui  que 
trust  intended  the  trustee  should 
buy  ;  and  there  is  no  fraud,  no  con- 
cealment, no  advantage  taken  by  the 
trustee  of  information  acquired  by 
him  in  the  character  of  trustee.  I 
admit,  it  is  a  difficult  case  to  make 
out,  wherever  it  is  contended  that 
the  exception  prevails.  The  princi- 
ple was  clearly  recognised  in  Fox  v. 
Mackreth^  and  was  established  long 
before.  The  principle  upon  which 
I  ever  held  that  case  right  stands 
upon  this  only:  not  that  Mackreth 
might  not  have  purchased  from  Fox, 
and  would  not  have  been  entitled  to 
the  increase;  but  that  he  bad  not 
9 


been  placed  in  circumstances  to  meet 
that  contract."  See  also  Morse  v. 
Royal,  12  Ves.  355,  and  Clarke  v, 
Swaile,  2  Eden,  134,  in  both  which 
cases  purchases  by  trustees  were, 
though  with  some  reluctance,  sus- 
tained. It  seems,  also,  that  a  trus- 
tee who  has  disclaimed,  without  ever 
acting  in  the  trust,  may  become  a 
purchaser,  {Siacey  v.  Elph^  1  My. 
&  K.  195 ;  Chambers  v.  Waters^  3 
Sim.  42,)  as  may  also  a  mere  trus- 
tee to  preserve  contingent  remain- 
ders :  Parkes  v.  White,  11  Ves.  209, 
226. 

A  trustee  for  infants  or  persons 
under  disability  cannot  purchase  the 
trust  estate,  unless  by  leave  of  a 
Court  of  equity,  because  persons  not 
sui  juris  cannot  enter  into  any  con- 
tract with  him  which  would  have 
the  eflfect  of  removing  him  from  the 
character  of  trustee,  which,  as  we 
have  already  seen,  can  be  done  by 
cestuis  que  trust,  who  are  sui  juris. 
The  only  terms  upon  which  such 
trustees  may  purchase,  « is  a  bill 
filed ;  and  the  trustee  saying  so  much 
is  bid,  and  that  he  will  give  more. 
The  Court  would  examine  into  the 
circumstances ;  ask  who  had  the 
conduct  of  the  transaction  ;  whether 
there  is  any  reason  to  suppose  the 
premises  could  be  sold  better ;  and, 
upon  the  result  'of  that  in-  f-iij|/|Q-i 
quiry,  would  let  another  per-  L  ^ 
son  prepare  the  particular,  and  let 
the  trustee  bid  :"  per  Lord  Alvanley^ 
M.  R.,  Campbell  v.  Walker,  5  Ves. 
682  ;  S.  C,  13  Ves.  601.  See  also 
1  Ball  &  B.  418. 

The  doctrine  which  is  applicable 
to  purchases  by  trustees  applies  also 
to  purchases  by  persons  acting  in  any 
fiduciary  capacity,  which  imposes 
upon  them  the  obligation  of  obtain- 
ing the  best  terms  for  the  vendor,  or 
which  has  enabled  them  to  acquire  a 
knowledge  of  the  property. 

An  agent  employed  to  sell  cannot 
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purchase. from  his  principal,  unless 
he  make  it  perfectly  clear,  that  he 
furnished  bis  employer  with  all  the 
knowledge  which  he  himself  pos- 
sessed ;  {Lowther  v,  Lowther^  13 
Yes.  103  ;  and  see  the  great  case  of 
The  York  Buildings  Company  v, 
Mackenzie,  8  Bro.  P.  C.  42,  Toral. 
ed. ;  JVatt  v.  Grove,  2  S.  &  L.  492  ; 
WhUconib  v.  Minchifh  5  Madd.  91 ; 
Woodhouae  v.  Meredith,  1  J.  &  W. 
204  ;)  and  the  moment  it  appears  in 
a  transaction  between  principal  and 
agent  that  there  has  been  any  under- 
hand dealing  by  the  agent, — that  he 
has  made  use  of  another  person's 
name  as  the  purchaser,  instead  of  his 
own, — however  fair  the  transaction 
may  be  in  other  respects,  from  that 
moment  it  has  no  validity  in  equity. 
See  Murphy  v.  O' Shea,  2  J.  &  L. 
420,  in  which  case  it  was  argued 
that  there  was  no  proof  that  lands 
were  sold  to  an  agent  at  an  under- 
value. Sir  Edward  Sugden,  L.  C, 
however,  observed,  »*  It  is  perfectly 
well  settled  that  it  is  not  necessary  to 
prove  under-value.  A  ppincipal  sell- 
ing to  his  agent  is  entitled  to  set 
aside  the  sale  upon  equitable  grounds, 
whatever  may  have  been  the  price 
obtained  for  the  property:*'  In  Crowe 
V.  Ballard,  3  Bro.  C.  C,  117,  Lord 
Thurlow  thought  that  the  person 
employed  to  sell  could  not  be  per- 
mitted to  buy,  and  even  if  that  were 
done  with  the  knowledge  of  the  party 
selling,  it  could  not  be  supported  ; 
and  that  the  principle  must  prevail, 
even  if  he  had  bought  fairly.  Lord 
Thurlow,  however,  it  is  considered, 
did  not  mean  to  lay  down,  as  a  gene- 
ral rule,  that  an  agent  could  in  no 
case  purchase  from  his  principal ;  he 
spoke  probably  with  reference  to  the 
case  he  was  deciding,  which  was 
one  of  gross  fraud  :  at  any  rate  it  is 
clear  now,  that  an  agent  to  sell  can 
purchase  from  his  employer,  if  he 
comply  with  the  rule  laid  down  in 


Lowther  v.  Lowther.  <*The  rule 
of  the  Court,"  observes  Sir  Edward 
Sugden,  L.  C.  of  Ireland,  "does  not 
prevent  an  agent  from  purchasing 
from  his  principal,  but  only  requires 
that  he  shall  deal  with  him  at  arm's 
length,  and  after  a  full  disclosure  of 
all  that  he  knows  with  respect  to  the 
property  :"  Murphy  v.  CPShea,  2  J. 
db  L.  4*25. 

If  an  agent  employed  to  make  a 
purchase  purchases  for  himself,  he 
will  be  held  a  trustee  for  his  princi- 
pal :  Lees  v.  Nuttall,  1  Russ.  &  My. 
53  ;  S,  C,  1  Taml.  282.  So,  also, 
if  he  is  employed  to  obtain  a  p»|  j/j-i 
♦lease,  he  shall  not  lake  it  for  L  -I 
his  own  benefit ;  [Taylor  v.  Salmon^ 
4  My.  &  Cr.  134  ;)  nor  will  an  a^ent 
employed  to  settle  a  debt  due  from 
his  principal  be  permitted  to  derive 
any  bene^t  from  it  by  purchasing  it 
himself;  because  it  is  his  duly,  on 
behalf  of  his  employer,  to  settle  the 
debt  upon  the  best  terms  he  can  ob- 
tain ;  and  if  he  is  enabled  to  procure 
a  settlement  of  the  debt  for  anything 
les^  than  the  whole  amount,  it  would 
be  a  violation  of  his  duty  to  his  em- 
ployer, or  at  least  would  hold  out  a 
temptation  to  violate  that  duty,  if  he 
might  take  an  assignment  of  the  debt 
he  was  employed  to  settle,  and  so 
make  himself  a  creditor  of  his  em- 
ployer to  the  full  amount  of  the  debt 
which  he  was  employed  to  settle: 
if,  therefore,  an  agent  obtained  under 
these  circumstances  an  assignment 
of  a  debt  due  from  his  principal,  he 
would  be  held  a  trustee  for  his  prin- 
cipal, and  would  only  be  entitled  to 
the  sum  he  actually  paid  for  the  debt : 
Reed  v.  Norris,  2  My.  &  Cr.  374. 
Nor  will  an  agent  employed  to  pur- 
chase be  permitted,  unless  by  the 
plain  and  express  consotit  of  his  prin- 
cipal, to  make  any  profit  by  becom- 
ing a  seller  to  him.  This  doctrine 
is  recognised  by  Lord  Thurlow  in 
Ea9t  India  Company  v.  Henchman^ 
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1  Yes.  jun.  289,  where  he  observes, 
••If,  being  a  factor,  a  man  buy  up 
goods  which  he  ought  to  furnish  as 
£iictor,  and,  instead  of  charging  por- 
terage duties  or  accepting  a  stipu- 
lated salary,  he  take  the  profits,  and 
deal  with  his  constituent  as  a  mer- 
chant, this  is  a  fraud  for  which  an 
account  is  due."  So,  also,  in  MaS' 
gey  y.  Davies,  2  Yes.  317,  an  agent 
for  a  colliery,  who  it  was  stipulated 
was  .to  have  no  emolument  beyond 
his  salary,  was  decreed  to  account 
for  the  profits  make  by  selling  to  his 
principal  timber  belonging  to  himself 
and  another  person.  With  whom  he 
bad  clandestinely  entered  into  part- 
nership, under  the  name  of  that  per- 
son. In  this  case  the  partner  was 
heJd  to  have  no  knowledge  that  the 
agvnt  was  acting  contrary  to  his  trust ; 
otherwise  he  would  have  been  held 
bound,  for  not  only  the  agent  acting 
contrary  to  his  trust,  but  a  man  who, 
knowing  the  agent  to  be  guilty  of  a 
breach  of  trust,  entered  into  a  trans- 
action with  him,  will  be  answerable. 
See  also  Brookman  v.  Rothschild^  3 
Sim.  163  ;  2  D.  db  C.  188 ;  5  Bligh, 
N.  S.,  165. 

An  agent  or  steward  may  take  a 
lease  from  his  employer  or  principal; 
(Lord  Selsey  v.  Rhoades,  2  S.  &  S. 
41 ;  1  Bligh,  N.  S.,  1 ;)  but  it  must 
always  be  difficult  to  sus|f  in  such  a 
lease  in  a  court  of  equity,  as  it  must 
be  proved  that  full  information  has 
been  imparted,  and  that  the  agree- 
ment has  been  entered  into  with  per- 
fect good  faith  :  Molony  v.  Kernan^ 

2  D.  db  W.  31. 

Where  a  surety  gets  rid  of,  and 
discbarges  an  obligation  at  a  less  sum 
than  its  full  amount,  he  will  not  be 
allowed,  as  against  his  principal,  to 
make  himself  a  creditor  for  the  whole 
amoont,  bat  only   for  the  amount 

r«lll1  ^^'^^  ^^  ^^  actually  paid 
L  -^  *iD  discharge  of  the  common 
oUigatioa;  iZeec^T.  jfVbrri«,2My«db 


Cr.  361,  375 ;  Ex  parte  Ruthforth, 
10  Yes.  420 ;  Butcher  v.  Churchill, 
14  Yes.  567. 

Executors  or  administrators  will 
not  be  permitted,  either  immediately 
or  by  means  of  a  trustee,  to  purchase 
for  themselves  any  part  of  the  assets, 
but  shall  be  considered  as  trustees 
for  the  persons  interested  in  the  estate, 
and  shall  account  to  the  utmost  ex- 
tent of  the  advantage  made  by  them 
of  the  subject  so  purchased  :  Hall  r. 
Hallet,  I  Cox,  134;  Ktllickr.FleX' 
ncy,  4  Bro.  C.  C.  161 ;  Watson  v. 
Toone,  0  iMadd.  153;  Kxlhee  ▼. 
Sneyd,  2  Moll.  186  ;  Baker  v.  Car^ 
ter,  1  Y.  &  C.  Exch.  Ca.  250; 
Naylor  v.  PVinch,  1  S.  &  S.  566 ; 
Cook  V.  CoUingridge^  Jac.  607; 
Wedderhum  v.  Wedderbum,  4  My. 
&  Cr.  41.  So,  if  they  compound 
debts  or  mortgages,  or  buy  them  in 
for  less  than  is  due  upon  them,  they 
will  not  be  allowed  to  retain  any 
bene6t  from  the  transaction  for  them- 
selves, but  for  the  estate.  See  ^non,f 
Salk.  155  ;  Ex  parte  James,  8  Yes. 
346 ;  Ex  parte  Lacey,  6  Yes.  628. 

Assignees  of  a  bankrupt  cannot 
in  any  case  purchase  his  property. 
This  may  be  laid  down  as  a  general 
rule,  which  will  be  more  peculiarly 
applied  with  unrelenting  jealousy, 
from  the  impossibility  of  reaching  the 
transaction,  and,  moreover,  because 
the  assignee  has  the  bankrupt  and 
bis  property  altogether  under  his 
own  disposal;  (see  Ex  parte  Chad* 
wick,  cited  in  Montague  and  Ayr« 
ton's  book  on  Bankruptcy,  vol.  1, 
329,  2nd  ed. ;  Ex  parte  Lacey^  0 
Yes.  625  ;  Ex  parte  Hughes,  6  Yes. 
617  ;  Ex  parte  James,  8  Yes.  337  ; 
Ex  parte  Tannery  Ex  parte  Att' 
wood  ;  Owen  v.  Foulkes,  6  Yes.  630, 
n. ;  Ex  parte  Bage,  4  Madd.  459 ; 
Ex  parte  Badcock,  I  Mont,  db  Mac. 
231 ;  TWncr  V.  Trdawney,  12  Sim. 
49 ;  Ex  parte  Thwaites,  1  M.  db  A. 
323 ;  Ex  parte  Alexander^  2  M.  & 
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A.  492  ;)  nor  can  his  partner  bay : 
Ex  parte  BurrelU  7  Jur.  116.  The 
same  rule  applies  with  equal  force  to 
a  commissioner  of  bankrupts:  Ex 
parte  Bennett,  10  Ves.  381 ;  Ex 
parte  Harrison,  1  Buck.  17 ;  Ex 
parte  Dumbell,  Mont.  33,  cited  in 
notes.  In  Whtipdale  t.  Cookson,  1 
Ves.  9, 5  Ves.  682,  Lord  Hardwicke, 
however,  confirmed  a  sale  of  a  bank- 
rupt's estate  to  an  assignee,  in  case 
the  majority  of  the  creditors  should 
not  dissent ;  but  Lord  Eldon,  in  Ex 
parte  Lacey,  6  Ves.  628,  justly  doubts 
the  authority  of  that  case.  ««If," 
said  his  Lordship,  ••  the  trustee  is  a 
trustee  for  all  the  creditors,  he  is  a 
trustee  for  them  all  in  the  article  of 
selling  to  others ;  and  if  the  jealousy 
of  the  Court  arises  from  the  difficulty 
of  a  cestui  que  trust  duly  informing 
himself  which  is  most  or  least  for  his 
advantage,  I  have  considerable  doubt 
whether  the  majority  in  that  article 
can  bind  the  minority:"  Ex  parte 
Thwaites,  1  M.  db  A.  323.  As  to 
the  purchase  of  debts  due  from  the 
bankrupt  by  the  assignees,  it  has 
been  decided,  that,  as  assignees  can- 

r»na1  ^^^  ^^y  ^^®  *esiaic  of  the 
L  *  -•  bankrupt,  so,  also,  they  can- 
not for  their  own  benefit  buy  an  in- 
terest in  the  bankrupt's  estate,  be- 
cause they  are  trustees  for  the  cre- 
ditors. In  that  respect  there  is  no 
difference  between  assignees  and  ex- 
ecutors, who  cannot  for  their  own 
benefit  buy  the  debts  of  the  credi- 
tors ;  for  although,  in  a  moral  point 
of  view,  such  a  transaction  may  not 
be  blameable,  still  the  Court,  consid- 
ering that,  unless  the  policy  of  the 
law  made  it  impossible  for  them  to 
do  anything  for  their  own  benefit,  it 
was  impossible  to  see  in  what  cases 
the  transaction  was  morally  right, and 
also  the  prodigious  power  of  the 
assignees,  connected  with  solicitors 
under  the  commission,  and  bankers 
receiving  the  money,  over  the  credit- 


ors and  the  bankrupt,  has  held  the 
assignee  a  trustee  of  the  debts  pur- 
chased by  him  for  the  benefit  of 
those  entitled  to  the  interest  in  the 
residue,  the  creditors  or  the  bank- 
rupt, as  the  case  may  be :  Ex  parte 
Lacey,  6  Ves.  628.  Solicitors  to  the 
commission  cannot  purchase  :  Owm 
V.  Fouikes,  6  Ves.  630 ;  Ex  parte 
Linwood,  cited  8  Ves.  343 ;  Ex 
parte  Town,  2  M.  db  A.  29 ;  Sidney 
V.  Ranger,  12  Sim.  118. 

A  solicitor  is  not  incapable  of  con- 
tracting with  or  purchasing  from  bis 
client ;  but  inasmuch  as  the  parties 
stand  in  a  relation  which  gives,  or 
may  give,  the  solictor  an  advantage 
over  the  client,  the  onus  h'es  on  the 
solicitor  to  prove  that  the  transaction 
was  fair:  Montesquieu  v.  Sandys, 
18  Ves.  302;  Cane  v.  Lord  Allen, 
2  Dow,  289;  Champion  t.  Rigby,  I 
Russ.  db  M.  839 ;  Edwards  v.  Mey- 
rick,  2  Hare,  60.  In  the  case  of 
Oibson  V.  Jeyes,  6  Ves.  266,  where 
Jeyes,  an  attorney,  sold  an  annuity 
to  his  client,  this  subject  was  much 
considered  by  Lord  Eidon:  ^An 
attorney,"  says  his  Lordship,  *•  buy- 
ing from  his  client,  can  never  sup- 
port it,  unless  he  can  prove  that  his 
diligence  to  do  the  best  for  the  ven- 
dor has  been  as  great  as  if  he  was 
only  an  attorney  dealing  for  that  ven- 
dor witl^a  stranger.  That  must  be 
the  rule.  If  it  appears  that  in 
that  bargain  he  has  got  an  advan- 
tage by  his  diligence  being  surprised, 
putting  fraud  and  incapacity  out  of 
the  question,  which  advantage,  with 
due  diligence,  he  would  have  pre- 
vented another  person  from  getting, 
a  contract  under  such  circumstances 
shall  not  stand.  The  principle  so 
stated  may  bear  hard  in  a  particular 
case ;  but  I  must  lay  down  a  general 
principle,  that  will  apply  to  all  cases ; 
and  I  know  of  none  short  of  that,  if 
the  attorney  of  the  vendor  is  to  be 
admitted  to  bargain  for  his  own  iate- 
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rest,  where  it  18  h\n  duty  to  advise 
the  vendor  against  himself.*'  And 
in  another  part  of  his  judgment  his 
Lordship  observes,  ••  If  he  will  mix 
with  the  character  of  attorney  that  of 
vendor,  he  shall,  if  the  propriety  of 
the  contract  comes  in  question,  mani- 
fest that  he  has  given  his  client  all 
that  reasonable  advice  against  him- 
self that  he  would  have  given  against 
r«ll^1  ^  ^^'"^^  person.  It  is  asked, 
I-  -I  *  where  is  that  rule  to  be 
foand  ?  I  answer,  in  that  great  rule 
of  the  Court,  that  he  who  bargains  in 
matter  of  advantage  with  a  person 
placing  confidence  in  him,  is  bound 
to  shew  that  a  reasonable  use  has 
been  made  of  that  confidence ;  a  rule 
applying  to  trustees,  attorneys,  or 
any  one  else.*'  See  also  Austin  v. 
Chambm,  6  C.  &  F.  1,  37;  7V«- 
vdyan  v.  Charter^  4  L.  J.,  N.  S., 
Chanc.,209;  S.C.,\2C.&F.7l4. 
But  the  rule  laid  down  by  Lord 
JSidon  will  not  apply,  if  the  solicitor 
does  not  act  in  such  capacity  in  hac 
re:  Cane  v.  Lord  AUen,  2  Dow, 
289 ;  £dward9  v.  Meyrick,  2  Hare, 
66*  In  MorUetquieu  v.  Sandys,  18 
Ves.  302,  the  purchase  of  a  rever- 
sionary interest,  viz.  a  second  pre- 
sentation to  a  living,  after  the  death 
of  the  then  incumbent,  by  an  attor- 
ney, from  his  client,  though  advan- 
tageous in  the  end,  was  sustained, 
DO  fraud  or  misrepresentation  being 
proved,  and  the  proposal  coming  from 
the  client,  both  the  attorney  and 
client  being  ignorant  of  the  real 
value. 

Alihoagh  a  person  may  have  ceas- 
ed to  act  as  an  attorney  for  another, 
if  by  means  of  former  transactions, 
while  holding  that  character,  he  had 
acquired,  at  the  expense  of  bis  client, 
a  knowledge  of  the  value  of  his  prop- 
erty which  the  client  had  not,  he 
will  not  be  able  to  sustain  any  con- 
tract relative  to  such  property,  if  he 
coDcealed  from  his  former  client  the 


knowledge soobtained:  Canev.Lord 
Allen,  2  Dow,  294  ;  Montesquieu 
v.  Sandys,  18  Ves.  308;  Ex  parte 
James,  8  Ves.  352.     If,  however, 
such  knowledge  were  communicated 
to  the  former  client  by  the  attorney, 
the  parties  would  be  placed  upon  an 
equality,  and  such   communication 
being  proved,  the  difficulty,  quoad 
hoc,  would  be  removed:  Edwardi 
V.  Meyrick,  2  Hare,  69.     So,  like- 
wise,  the  employment  of  counsel  as 
confidential    legal   adviser    disables 
him.  frorj^   purchasing  for   bis  own 
benefit  charges  on  his  client's  estates, 
without    his    permission ;  and    al- 
though the  confidential  employment 
ceases,  the  disability  continues  as 
long  as  the  reasons  on  which  it  is 
founded  continue  to  operate.     Thus,^ 
in    Carter  v.   Palmer,  1    Dru.    &, 
Walsh,  722,  8C.  &  F.   657,  C,  a 
barrister,  who  had  been  for  several 
years  confidential  and  advising  coun- 
sel to  P.,  and  had  by  reason  of  that 
relation  acquired  an  intimate  know- 
ledge of  his  property  and  liabilities, 
and  was  particularly  consulted  as  to 
a  compromise  of  securities  given  by 
P.  for  a  debt  which  C.  considered 
not  to   be  recoverable  ,to  the   full 
amount,  purchased  those  securities 
for  less  than  their  nominal  amount, 
without  notice  to  P. ;  it  was  held,  by 
Lord  Plunket,  and  by  the  House  of 
Lords  on  appeal,  that  C.'s  purchase, 
while  the  compromise  proposed  by 
P.  was  feasible,  was  in  trust  for  P. ; 
and  that  C.  was  entitled  only  to  the 
sum    he   had    paid,   with    interest. 
**  The  several  cases,"  observes  Lord 
Cottenham,   (8    C.    &    F.  ptit^-i. 
*707,)  "  which  have  occur-  »-        ^ 
red  in  (vhich  solicitors  have  been  re- 
strained from  acting  against   their 
former    clients,   or    communicdtmg 
information  acquired  in  such  employ- 
ment, proceed     upon    a    principle 
which  governs  this  case ;  for  it  can- 
not be  contended  that  they  are  at  lib- 
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erty  to  nse  for  their  own  bene6t,  and 
to  the  prejudice  of  their  former  cli- 
ents, information  acquired  whilst  act- 
ing for  them,  which  they  are  not  per- 
mitted to  communicate  or  to  use  for 
the  benefit  of  others.  I  am  there- 
fore of  opinion  that  Mr.  C.  had  been 
incapacitated  by  the  character  of  his 
employment  from  purchasing,  for  his 
own  benefit,  these  securities  upon 
his  employer's  property,  and  that 
such  incapacity  continued  at  the  time 
of  his  purchase,  and  consequently 
that  he  is  to  be  considered  b$  having 
80  purchased  for  the  benefit  of  his 
former  employer." 

A  person  chosen  as  arbitrator  can- 
not buy  up  the  unascertained  claims 
of  any  of  the  parties  to  the  reference  ; 
for,  to  use  the  words  of  Lord  Man- 
nerSt «» that  he  should  purchase  an 
interest  in  those  rights  upon  which 
he  was  to  adjudicate,  could  not  be 
endured.  It  would  indeed  be  to  cor- 
rupt the  fountain,  and  contaminate 
the  award  :*'  Blennerhaaaett  v.  Bay^ 
2BalldbB.  116. 

So,  where  an  act  of  Parliament 
empowered  a  rector,  with  the  con- 
sent of  the  bishop,  who  was  patron 
of  the  living,  to  raise  money  by  an- 
nuity for  building  a  new  rectory- 
Louse,  the  plan  and  accounts  of 
which  were  to  be  approved  of  by  the 
bishop.  The  bishop  advanced  the 
necessary  money,  and  obtained  a 
grant  of  the  annuity  charged  on  the 
living.  The  bishop  being  placed  in 
the  position  of  a  trustee  to  protect  the 
interest  of  the  rectory,  it  was  held, 
by  Lord  Langdale^  M.  R.,  that  he 
ceuld  not  become  the  purchaser  of 
the  annuity:  and  that  the  transac- 
tion, although  there  was  no  unfair- 
ness in  it  could  not  stand,  because  it 
was  a  clear  violation  of  those  rules 
which  have  been  established  for  the 
defence  of  those  whoso  interests  and 
property  have  been  committed  to  the 
protection  of  persons  placed  in  a  fidu- 


ciary situation  :  Vreenlaw  t.  JHng^ 
3  Beav.  49.  See  also  Chrovtr  v. 
HugelU  3  Ross.  428. 

A  tenant  for  life,  however,  may 
purchase  or  take  in  exchange  lands 
from  trustees,  in  whom  they  are 
vested  with  a  power  of  sale  and  ex- 
change, with  his  consent  and  direc- 
tion, (Howard  v.  Ducane,  1  T.  &  R. 
8 1 ,)  but  this  case  has  been  put  entire- 
ly upon  the  practice  of  conveyancers: 
Grover  v.  HugelU  3  Russ.  432. 

A  creditor  taking  out  execution  is 
not  precluded  from  becoming  the  pur- 
chaser of  the  property  seized  under 
it.  •«  The  case  of  trustees,"  obeerr- 
.ed  Sir  Thomas  Phtmer,  M.  R.,  ••  is 
quite  differeni ;  with  respect  to  thero» 
the  principle  is,  that  the  same  per- 
son shall  not  be  buyer  and  seller ; 
but  here  the  sherifl^  is  the  seller :" 
Strafford  v.  7\tfynam,  Jac.  421. 

♦In  Oldinv.  Samboum,  ^^.^ 
2  Aik.  15,  Lord  Hardwicke  L  **^J 
observed,  that  it  was  improper  for  a 
guardian  to  purchase  his  ward's  es- 
tate immediately  upon  his  coming  of 
age.  But  although  it  has  a  stispi- 
cious  look,  yet  if  he  be  paid  the  full 
consideration,  it  is  not  voluntary,  and 
cannot  be  set  aside.  See  Hylion  r. 
Hylton,  2  Ves.  540.  In  Carty  y. 
Carey,  2  S.  &  L.  173,  leaseholds  be- 
longing to  an  infant  were  sold  under 
a  decree  of  the  Court,  and  purchased 
by  his  guardian  in  the  suit,  who  act- 
ed also  as  receiver.  The  sale  was 
set  aside,  although  the  full  value  was 
given,  and  decreed  fraudulent  and 
void,  it  being  wholly  unnecessary, 
as  there  were  funds  sufficient  for  the 
purposes  to  which  the  purchase- 
money  was  to  be  applied ;  and  the 
old  lease  having  been  surrendered, 
and  a  new  one  obtained,  it  was  de- 
clared to  be  held  in  trust  for  the 
persons  entitled  to  the  former  lease. 

If  a  guardian  buys  up  incumbran- 
ces upon  his  ward's  estate  at  an  un- 
der-yalue,  he  will  be  held  a  trustee  for 
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his  i7ard,aD()  can  only  charge  hii4  with 
what  he  was  actually  paid :  Henley 
T. ,  3Ch.Ca".245. 

It  remains  to  consider  the  nature 
of  the  relief  a  Court  of  equity  will 
grant  against  a  trustee  or  other  per* 
son  who  has  made  a  purchase  which 
18  improper,  according  to  the  rules 
before  laid  down,  and  upon  what 
terms  that  relief  will  be  granted. 

The  cestui  que  trust,  if  he  wishes 
it,  can  insist  upon  a  re-conveyance 
of  the  estate  from  the  trustee  who 
purchased,  if  it  remains  in  his  hands 
unsold,  (York  BuUdinga  Company 
T.  Mackenzie,  8  Bro.  P.  C.  42,  TomL 
cd. ;  Lord  Hardwicke  v.  Vernor^, 
4  Ves.  41 1 ;  Randall  v.  Errington^ 
10  Ves.  423;)  or  from  a  person 
who  has  purchased  from  him,  with 
notice:  Attorney' General  r.  Lord 
Dudley^  Coop.  146;  Bunber  ▼. 
Tredennick,  2  Ball  &  B.  304.  But 
the  re-conveyance  will  only  be  de- 
creed upon  the  terms  of  his  repay- 
ing the  purchase-money,  with  inter- 
est at  £4  per  cent.,  and  all  sums 
which  may  have  been  expended  in 
repairs  and  improvements  of  a  per- 
manent and  lasting  nature,  and  also 
sacb  as  have  a  tendency  to  bring 
the  estate  to  a  better  sale.  On  the 
other  hand,  there  must  be  an  allow- 
toce  for  acts  that  deteriorate  the 
yalue  of  the  estate,  and  the  trustee 
must  account  for  all  rents  received 
by  him,  and  for  all  profits,  such  as 
money  arising  from  the  sale  of  tim- 
ber; and  he  must  also  pay  an  occu- 
pation rent  for  such  part  of  the  es- 
tate as  may  have  been  in  his  actual 
pomi*ssion :  Hall  v.  HaUet^  1  Cox, 
1 34 ;  Ex  parte  Hughes,  G  Ves.  624, 
625 ;  Campbell  v.  Walker,  5  Yes. 
682 ;  Ex  parte  Bennett,  10  Yes. 
400,  401  :  Robtnnon  v.  Ridley,  6 
Biadd.  2  ;  Ex  parte  Jame$,  8  Yes. 
351;  Ex  parte  Laeey,  6  Yes. 
630;  fFataon'r.  Toone,  6  Madd. 
153;    York    BuUdinge    Company 


V.  Mackenzie,  8  Bro.  P.  C.  42,  Toml. 
ed. 

If  the  cestui  que  trust  does  not 
wish  for  a  re-conveyance  of  the 
estate,  an  order  will  be  made,  that 
♦the  expense  of  repairs  and  r.«||i.i 
improvements  nut  only  sub-  >-  J 
stantial  and  lasting,  but  such  as  have 
a  tendency  to  bring  the  estate  to  a 
better  sale,  after  making  an  allowance 
for  acts  that  deteriorate  the  value  of 
the  estate,  shall  be  added  to  the  pur- 
chase-money, and  that  the  estate 
shall  be  put  up  at  the  accumulated 
sum ;  if  any  one  makes  an  advance 
upon  that  sum,  the  trustee  shall  not 
have  the  estate ;  if  no  one  does,  he 
will  be  held  to  his  purchase :  Ex 
parte  Reynolds,  5  Yes.  707 ;  Ex 
parte  Hughes;  Ex  parte  Lacey ; 
Lister  v.  Lister,  6  Yes.  617,  625, 
681 ;  Ex  parte  Bennett,  10  Yes. 
38 1  ;  Ex  parte  Hewitt,  2  Mont.  & 
Ayr.  477;  but  where  the  trustee 
has  bought  the  estate  in  one  lot,  and 
the  cestuis  que  trust  are  desirous  of 
having  it  sold  in  several  lots,  the 
cestuis  que  trust  must  first  repay 
him  all  the  money  he  has  advanced, 
with  interest,  he  accounting  for  the 
rents  received  by  him,  or  paying  aa 
occupation  rent,  if  he  actually  occu- 
pied the  estate :  Ex  parte  James,  8 
Yes.  351. 

Although  the  purchaser  has  paid 
the  purchase-money  into  court,  and 
it  has  been  invested  in  the  funds,  he 
will  not  be  entitled  to  any  benefit 
from  any  advance  in  the  funds,  but 
to  his  purchase-money  and  interest 
only ;  for,  if  the  stock  had  fallen,  in- 
stead of  advancing,  he  could  not 
have  been  compelled  to  take  it:  Ex 
parte  James,  8  Yes.  351. 

Where  the  trustee  has  resold  the 
estate,  the  cestui  que  trust  can,  as  ia 
the  principal  case,  make  him  account 
for  what  be  has  received  over  and 
above  the  purchase- money  he  him- 
I  self  paid,  with  interest  at  JS4  per 
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cent.:  Ex  parte  Reynolds,  5  Ves. 
107;  Hall  v.  Hallet,  1  Cox,  134. 

The  costs  of  the  suit,  where  the 
sale  is  set  aside,  must  be  paid  by 
the  trustee,  {Saunderson  v.  Walker, 
13  Ves.  601 ;  HaU  v.  Hdlet,  1  Cox, 
141 ;  Whichcote  v.  Lawrence,  3  Ves. 
740;  Dunbar  v.  Tredennick,  2  Ball 
&  B.  304 :  see,  however,  Baker  v. 
Carter,  1  Y.  &  C.  Exch.  Ca.  250 ;) 
unless  there  has  been  great  delay  on 
the  part  of  the  cestui  que  trust: 
Mtomey- General  v.  Lord  Dudley, 
Coop.  146.  And  even  if  the  cestui 
que  trust  fails  to  set  aside  the  sale, 
on  account  of  his  own  delay,  the 
Court  may  refuse  the  trustee  his 
costs:  Gregory  v.  Gregory,  Coop. 
201 ;  Champion  v.  Rigby,  1  Russ. 
&  My.  539. 

Acquiescence  for  a  long  time  in 
an  improper  sale  will  disable  a  per- 
son from  coming  into  a  court  of  equi- 
ty to  set  it  aside :  Morse  v.  Royal, 
12  Ves.  855 ;  Pryce  v.  Byrne,  cited 
with  approbation  by  Lord  Ahanley 
in  Campbell  v.  Walker,  5  Ves.  681 ; 
Champion  v.  Rigby,  1  Russ.  &  My, 
639 ;  Roberts  v.  Tunstall,  4  Hare, 
257.  But  « to  fix  acquiescence  upon 
a  party,  it  should  unequivocally  ap- 
pear that  he  knew  the  fact  upon 
which  the  supposed  acquiescence  is 
founded,  and  to  which  it  refers," 
per  Sir  William  Grant,  M.  R.,  in 
Randall  v.  Errington,  10  Ves.  428: 
see  also  Chalmer  v.  Bradley,  1  J. 
r*ll7l^  W.  51;  Trevelyan  ♦v. 
L  J  CAaWer, 4 L.J. Rep.,Chanc., 
209;  S.  C,  11  C.  &  F.  714:  and 
the  distress  of  the  cestui  que  trust 
may  be  an  excuse  for  acquiescence, 
{Gregory  v.  Gregory,  Coop.  201 ; 
Roche  V.  O'Brien,  1  Ball  &  B.  342;) 
but  it  has  been  held  that  laches  does 
not  apply  to  a  body  of  creditor?,  to 
whom  relief  will  be  granted  when 
it  would  be  refused  to  an  individual: 


see  case  in  the  Exchequer,  cited  6 
Ves.  632 ;  Whichcote  v,  Lawrence^ 
3  Ves.  740 ;  York  Buildings  Com- 
pany  v,  Makenzie,  8  Bro.  P.  C.  42, 
Toral.  ed. 

A  cestui  que  trust  may  confirm 
an  invalid  sale,  so  that  he  cannot 
afterwards  set  it  aside :  Morse  v. 
Royal,  12  Ves.  355;  Roche  y. 
O'Brien,  I  Ball  &  6.  353.  But,  in 
order  to  constitute  a  valid  confirma* 
tion,  a  person  must  be  aware  that  the 
act  he  is  doing  will  have  the  efl^ect  of 
confirming  an  impeachable  transac- 
tion :  Murray  v.  Palmer,  2  S.  &  L. 
486;  Dunbar  v.  Tredennick,  2 
Ball  &  B.  317;  Malony  v.  V Es- 
trange, 1  Beat.  413;  Adams  v. 
Clifton,  1  Russ.  297 ;  Cockerell  v. 
Cholmeley,  1  Russ.  &  My.  425; 
Chalmer  v.  Bradley,  1  J.  &  W.  51. 
Nor  will  the  act  of  confirmation  be 
valid,  if  it  be  done  in  distress  and 
difficulties,  under  the  force,  pres- 
sure, and  influence  of  the  former 
transaction,  {Crowe  v.  Ballard,  3 
Bro.  C.  C.  120 ;  Wood  v.  Downes^ 
18  Ves.  128;  Roche  v.  O'Brien,  1 
Ball  &,  B.  330 ;)  and  it  must  be  an 
act  separate  and  distinct  from  the 
impeachable  transaction,  and  not,  as 
in  the  principal  case,  a  conveyance 
executed  in  consequence  of  a  former 
contract  or  covenant :  Morse  r. 
Royal,  12. Ves.  373;  Wood  y. 
Downes,  18  Ves.  124,  128 ;  Roche 
v.  O'BHen,  1  Ball  &  B.  338.  A 
confirmation  of  an  invalid  sale,  by 
the  majority  of  the  creditors  of  a 
bankrupt,  will  not  be  binding  upon 
the  minority  :  see  Ex  parte  Lacey^ 
6  Ves.  628  ;  Sir  G,  Colebrooke's 
case,  cited  Ex  parte  Hughes,  6  Ves. 
622,  overruling  Whelpdale  v.  Cook" 
son,  cited  in  Campbell  v.  Walker,  5 
Ves.  682;  S.  C,  1  Ves.  9 ;  Ex 
parte  Thwaites^  1  M.  db  A;  323. 
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The  equitable  maxim  that  a  trus- 
tee is  disabled  to  purchase,  for  his 
own  benefit*  at  a  sale  of  the  trust 
property,  has  two  applications, 
which,  though  embraced  under  the 
same  conception  of  duty  and  policy, 
are  so  far  distinguished  in  their  cir- 
cumstances and  appearance,  that  it 
is  better  to  state  them  separately. 
(1.)  One  of  them  is  derived  from  the 
general  and  fundamental  principle 
in  the  doctrine  of  trusts,  which  was 
mentioned  in  the  note  to  Keech  v. 
Sandfordf  that  a  person  assuming  a 
fiduciary  relation  towards  another, 
in  regard  to  property,  is  bound  to 
exercise  for  the  benefit  of  his  cestui 
que  tnutj  all  the  rights,  powers, 
knowledge,  and  advantages  of  every 
description,  which  he  derives  from 
that  position,  or  acquires  by  means 
of  it;  at  least  he  is  disabled  from 
exerting  them  for  his  own  private 
benefit.  (2.)  The  other  is  the  more 
specific  and  positive  rule,  that  an 
agent  to  sell  for  others,  though  he 
have  but  a  mere  ministerial  power 
for  that  single  purpose,  is  disabled 
from  being  a  purchaser  at  the  sale. 
His  duty  as  vendor  for  others,  is  to 
sell  the  property  for  the  highest  price, 
and  his  interest  as  purchaser  for  him- 
self is  to  get  it  for  the  lowest ;  and 
these  two  relations  are  so  essentially 
repugnant,  that  a  court  of  chancery 
never  allows  them  to  be  united  in 
the  same  person.  A  sherifiTor  com- 
missioner, or  other  judicial  or  minis- 
terial ofiicer,  buying  at  the  sale 
which  he  is  appointed  to  conduct,  is 
an  instance  under  the  latter  rule : 
where  a  general  trustee  purchases 
trust  property  at  a  sale  under  ad- 
verse process  with  which  he  has  no 
connexion/  we  find  an  illustration  of 
the  former  principle  to  which  the 
other  does  not  extend :  in  the  case  of 
a  trustee  purchasing  at  his  own  sale, 
the  two  run  together.  Bui  though^ 
for  clearness  and  certainty  in  prac- 


tice, this  distinction  between  the 
larger  and  narrower  application  of 
the  maxim  should  be  observed,  the 
equitable  notion  of  a  trust  is  so  com- 
prehensive, that  all  of  these  cases 
are  embraced  under  the  same  head 
in  chancery,  and  all  of  them  are 
dealt  with  in  precisely  the  same 
manner.  The  relief  in  equity  pro- 
ceeds upon  the  same  method :  with- 
out any  reference  to  fraud,  and 
without  any  inquiry  into  circum- 
stances, it  touches  with  a  trust, 
alike,  the  ofilce  of  the  fiduciary  and 
the  power  of  the  agent :  at  the  op- 
tion of  the  parties  interested,  it  con- 
verts the  purchase  into  a  trust  for 
them,  and  gives  them  the  choice  of 
confirming  the  sale,  or  of  having 
the  property  resold  for  thierr  benefit 
upon  terms  of  the  trustee's  being 
compensated  for  what  he  has  ex- 
pended. «( There  is  no  magic  in  the 
terms  trust  and  trustee^^^  said  the 
counsel  in  the  case  of  The  York 
Buildings  Company  v.  Mackenzie^ 
8  Tomlins's  Brown's  P.  C.  42,  64  : 
<(  He  is  a  trustee,  ip  technical  style, 
who  is  vested  with  property  in  trust 
for  others;  but  every  man  has  a 
trusty  to  whom  a  business  is  com- 
mitted by  another,  or  the  charge 
and  care  of  any  concern  is  confided 
or  delegated  by  commission." 

Understanding,  then,  by  a  trustee, 
any  one  who  acts  representatively, 
or  whose  ofiice  is  to  advise  o.r  ope- 
rate, not  for  himself,  but  for  others, 
the  principle  is  general,  that  a  trus- 
tee, so  far  as  the  trust  extends,  can 
never  be  a  purchaser  of  the  property 
embraced  under  the  trust,  without 
the  consent  of  all  the  persons  inter- 
ested :  and  this  principle  embraces 
executors,  administrators,  guardians, 
attorneys  at  law,  general  and  special 
agents,  assignees^  commissioners, 
sherifl^s,  and  all  persons,  judicial  or 
private,  ministerial  or  counseling, 
who,  in  any  respect,  have  a  concern 
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in  the  sale  of  the  property  of  others; 
it  extends  to  sales  by  public  auction, 
and  to  judicial  sales,  as  well  as  to 
private  ones;  and  applies  to  pur- 
chases, direct  and  indirect,  in  per- 
|M>n,  or  through  an  agent,  of  by  the 
medium  of  a  person  who  subse- 
quently reconfeys  to  the  trustee,  and 
to  purchases  made  by  the  trustee  as 
agent  for  a  third  person,  and  to  pur- 
chases in  which  he  is  to  ha?e  a 
partial  interest  as  well  as  those  in 
which  he  is  exclusively  concerned. 
"  No  person,"  according  to  the  ex- 
pression approved  in  Torrey  v. 
Bank  of  Orleans^  9  Puige,  650, 
663,  and  in  Van  Epps  v.  Van  Epps^ 
Id.  238,  241,  and  in  Cram  v.  MU- 
chtUandother8,i  Sand  ford,  25 1,256, 
and  Dobaon  v.  JRacey,  3  Id.  61,  t^can 
become  a  purchaser  of  an  interest  in 
property,  where  he  has  a  duty  to 
perform  which  is  inconsistent  with 
the  character  of  a  purchaser:"  or,  in 
other  words,  wherever  it  is  the  duty 
or  ondertaking  of  a  person  to  advise 
or  act  for  the  purpose  of  obtaining 
the  highest  price  for  the  property, 
there  is  an  incapacity  in  that  person 
to  be  a  purchaser,  under  any  form 
or  to  any  extent,  except  by  consent 
of  the  cestui  que  trust,  because  the 
interest  and  effort  of  the  purchaser 
is  to  obtain  the  property  at  the 
lowest  price.  This  great  pervading 
principle  of  equity  was  explained 
and  vindicated  with  equal  elegance 
and  ability  in  Davaue  v.  Fanning^ 
2  Johnson's  Chancery,  252;  and  has 
been  again  copiously  illustrated  in 
the  late  case  of  Michoud  et  al.  v« 
Girod  et  aLy  4  Howard's  S.  O.  503, 
553 ;  and  is  recognized  and  adopted 
in  every  equitable  jurisdiction  in 
tfiis  country ;  see  CampbtU  v,  Fetm' 
sylvania  Life  Ina.  Co.,  2  Wharton, 
58,  63;  Letaerirmg  v.  Blacky  5 
Watts,  303,  804 ;  lAfchfield  v. 
Cudv)orih^  15  Pickering,  24,  31 ; 
SheUon  v.  Homer  and  othere^  5 


Metcalf,  462,  467 ;  Thorp  et  al.  v. 
McCuUum  et  aL,  1  Oilman,  615, 
625;  Boyd  v.  Hawkins,  2  Deve- 
reux's  Equity,  195.  207;  WomUey 
V.  WortnUy,  8  Wheaton,  422,  441 ; 
&c.  It  matters  not,  that  there  was 
no  fraud  contemplated,  and  no  in- 
jury done :  the  rule  is  not  intended 
to  be  remedial  of  actual  wrong,  but 
preventive  of  the  possibility  of  it :  it 
is  one  of  those  processes,  derived 
from  the  system  of  trusts,  by  which 
a  court  of  chancery  turns  parties 
away  from  wrong  and  from  the 
power  of  doing  wrong,  by  making 
their  act  instantly  enure  in  equity 
to  rightful  purposes.  The  cases  are 
uniform  in  declaring  that  it  matters 
not  how  innocent  and  bona  (ide,  and 
free  from  suggestion  of  fault  the 
transaction  may  be ;  SheUon  v.  Ho^ 
mer  and  others ;  Dobson  v.  Raeey^ 
3  Sandford,  61 ;  Wade  v.  Harper^ 
3  Yerger,  383,  385 ;  Scott  et  al.  r. 
/Vee/oiu/,  7  Smedes  &  Mar8hall,4l0 ; 
nor  how  harmless  oreven  beneficial  the 
interference  of  the  trustee  may  have 
been ;  Leisenring  v.  Black,  5  Watts, 
303,  304 ;  Campbell  v.  Johnston  ^ 
others,  1  Sandford,  148,  152;  SaU- 
marsh  v.  Beene,  4  Porter,  283,  298 : 
the  trustee  can  never,  by  his  own 
act,  shake  off  the  equity  of  the  cestui 
que  trust  to  have  the  benefit  of  all 
that  he  does  in  the  scope  of  the  trust, 
and  the  cestui  que  trust  may  come 
into  equity,  as  of  course,  and,  without 
the  imputation  either  of  fraud  or  in- 
jury, ask  for.  a  resale  of  the  pro- 
perty; and  whether  the  property  was 
or  was  not  worth  more  than  the 
amount  of  the  trustee's  bid,  is  a  mas- 
ter which  is  never  inquired  into ; 
Torrey  v.  Bank  of  Orleans,  9  Paige, 
650,  664 ;  Van  Epps  v.  Van  Epps, 
Id.  238,  242.  In  explaining  the 
reasons  and  operation  of  this  prin- 
ciple, successive  judges  have  only 
been  able  to  vary  and  impair  the 
language  of   the    counsel    for  the 
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appellants,  Messrs.  R.  Dundas,  J. 
Mansfield  and  J.  Mackintosh,  in  the 
case  of  The  York  Buildings  Com^ 
pany  v.    Mackenzie^    8  'Tomlins' 
Brown,  42,  63.     ••  The  ground  on 
which  the  disability  or  disqualifica- 
tion rests,'*  it  was  there  argued, «« is 
DO  other  than  that  principle  which 
dictates  that  a  person  cannot  be  both 
judge  and  party.    No  roan  can  serve 
two  masters.    He  that  is  entrusted 
with  the  interest  of  others,  cannot 
be  allowed  to  make  the  business  an 
object  of  interest  to  himself;  because 
from  the  frailly  of  nature,  one  who 
has  the  power,  will  be  too  readily 
seized  with  the  inclination  to  use  the 
opportunity  for  serving  his  own  in- 
terest  at  the  expense  of  those  for 
whom  he  is  entrusted.    The  danger 
of  temptation,  from  the  facility  and 
advantages  for  doing  wrong,  which 
a  particular  situation  affords,  does, 
out  of  the  mere  necessity  of  the  case, 
work  a  disqualification  ;  nothing  less 
than  incapacity  being  able  to  shut 
the  door  against  temptation  where 
the   danger  is  imnUnerUf  and  the 
eecurity  against  discovery  greats  as 
it  must  be  where  the  difficulty  of 
preveniioQ  or  remedy  is  inherent  to 
the  very  situation  which  creates  the 
danger.      The  wise   policy  of  the 
law  has  therefore  put  the  sting  of  a 
disability  into  the  temptation  as  ade-' 
fensive  weapon  against  the  strength 
of  the  danger  which  lies  in  the  situa- 
tion."    The  practice  established  in 
chancery,  of  giving  the  cestui  que 
trvst  an  option  to  affirm  the  pur- 
chase, or  to  have  the  property  resoki, 
unites    practical    convenience  with 
exact  jastice  to  both  of  the  principal 
parties  :  it  the  property  brought  its 
full  value,  the  ceetui  que  trust  will 
have  no  motive  for  disturbing  the 
transaction  ;  if  less,  it  is  just  that  the 
difference  should  enure  to  his  bene- 
fit, and  not  to  the  trostee*s ;  and  the 
trustee  never  suflTers,  for  he  is  al- 


ways allowed  to  hold  his  purchase 
as  a  security  for  what  he  has  ex* 
pended  upon  it:  Rogers  v.  Rogers^ 
1  Hopkins,  515,  &25. 

Executors  and  administrators  are 
fully  within  the  application  of  these 
principles ;  being  considered  in 
equity  as  trustees  for  creditors,  lega- 
tees, distributees  and  heirs,  and  in 
that  character  disabled  from  pur- 
chasing at  sales  of  either  lands  or 
chattels,  under  a  power  in  the  will 
or  a  power  derived  from  the  court: 
for  as  they  always  have  a  power  and 
duty  to  sell  lands  under  authority  of 
the  court,  so  far  as  may  be  neces- 
sary for  the  payment  of  debts,  their 
trust  in  its  nature,  embraces  an  ad- 
ministration of  both  classes  of  pro- 
perty, and  by  virtue  of  their  powere 
and  duties  in  respect  to  both  the  lands 
and  the  peraonalty  they  are,  substan- 
tially, trustees,  and  therefore  disa- 
bled from  purchasing  for  their  own 
benefit  and  to  the  loss  of  those  for 
whom  they  are  entrusted.  A  pur- 
chase therefore,  direct  or  indirect, 
entire  or  partii&l,  by  one  or  more  ex- 
ecutore  or  administratore,  at  their 
own  sale,  whether  by  a  power  in  the 
will  or  under  an  order  of  court,  will 
always  be  set  aside  on  application  of 
any  of  the  heire,  or  any  of  the  unsa- 
tisfied creditors,  or  other  pereons 
interested;  Davoue  v.  Fanning f 
Rogers  v.  Rogers;  Ward  v.  Smith f 
a  Sandford,  592,  596  r  Mchoud  et 
al.  V.  Girod  et  al,,  4  Howard,  504, 
554  ;  Harrington  v,  Brown^  5  Pic- 
kering, 519, 521;  LitehJieidY.Cud' 
worth,  15  Id.  24,  31 ;  Shelton  r. 
Homer  and  others^  5  Metcalf,  462, 
467 ;  Lessee  of  Moody  et  al,  v.  Van' 
dykeet  a/.,4  Binney,31, 43 ;  Painter 
V.  Henderson,  7  Barr,  48, 50 ;  /oAn- 
soh  V.  Blackman,  11  Conn.  343, 
357;  ^Brrowsmiih* ^  fFife  v.  Van 
Harlingen*s  Ex^ors,  Coxe,  26 ;  />en, 
ex  dem.  Ohert  v.  Hammel,  3  Har- 
rison, 74,  81 ;  Davis  v.  Simpson^  5 
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Harris  &  Johnson,  147 ;  Ryden  v. 
Jones^  1  Hawks,  497,  504 ;  Gordon 
Y.  Unlay,  3  Id.  230,  242;  Brae- 
kenridge  v.  Holland,  2  Blackford, 
877,  380 ;  Cox's  Heirs  v.  Cox  and 
Talbert,  Peck,  443,  460  ;  Thorp  et 
al.  V.  M^CuUum  et  a/.,  1  Gilman,615, 
626  ;  and  the  same  disability  is  ap« 
plied  to  an  agent  of  an  administrator 
purchasing  for  himself  at  an  admin- 
istrator's  sale,  in  Buckles  v.  Laffer- 
ty's  Legatees,  2  Robinson,  294,  300. 
Some  earlier  cases  in  Kentucky  and 
Virginia  which  threw  doubts  upon 
the  application  of  the  rule  to  execu- 
tors and  administrators,  are  now  en- 
tirely overruled,  at  least  in  regard  to 
sales  of  real  estate ;  Grider  v.  Payne, 
9  Dana,  188,  190 ;  Moore  v.  Hilton 
et  al.,  12  Leigh,  2,  28;  Bailey's 
AdmW  V.  Robinsons,  1  Graitan,  4, 
9.  In  South  Carolina,  however, 
after  much  variation  in  the  cases,  the 
latest  decision  of  the  Court  of  Ap- 
peals appears  to  be,  that  an  executor 
or  administrator  is  not,  in  regard  to 
personal  estate,  to  be  regarded  as  a 
mere  trustee  to  sell,  and  that  a  pur- 
chase of  chattels  by  them  at  their  own 
sale,  if  fairiy  made  and  for  full  value, 
is  good  ;  StaUings  and  Wife  v.  Fre^ 
man,MmW,  2  Hill's  Chancery,  401, 
409,  where  the  cases  are  collected  ; 
but  see  also  Britton  4*  Wife  v.  John- 
son, Id.  480,  434 ;  and  Crispin  v. 
Taylor,  Id.  434,  note.  In  Alabama, 
also,  it  is  held,  that  an  administrator, 
with  an  interest,  may  purchase  at 
bis  own  sale,  provided  it  be  fairiy 
and  for  full  value  ;  Brannan  et  al. 
v.  Oliver,  2  Stewart,  47 ;  Saltmarsh 
v.  Beene,  4  Porter,  283, 295 ;  Julian 
et  al.  V.  Reynolds  et  al.,  8  Alabama, 
680,  683;  but  this  seems  to  have 
been  applied  only  to  personal  estate. 
See,  also,  LoveU  v.  Briggs,  2  New 
Hampshire,  218,  221. 

The  same  disabling  rule  applies 
to  guardians :  a  purchase  by  a  guar- 
dian at  his  own  sale  made  under  an 


order  of  the  Court,  may  be  set  aside 
by  the  ward  on  arriving  at  full  age, 
as  a  matter  of  course,  though  per- 
fectly fair  and  for  a  full  price ;  Scott 
et  al.  V.  Fredand,  7  Smedes  &  Mar- 
shall, 410,  418.  And  it  applies  to 
all  who  hold  a  situation  of  trust  or 
confidence  in  reference  to  the  subject 
of  the  sale ;  see  Van  Epps  v.  Van 
Epps,  9  Paige,  238,  241 ;  to  the 
cashier  of  a  bank,  for  example, attend- 
ing a  sale  under  a  mortgage  from 
which  the  bank  was  equitably  bound 
to  protect  the  complainant's  pro- 
perty; in  such  a  case  the  officer 
could  not  be  allowed  to  purchase  on 
his  own  account  and  thereby  leave 
the  bank  liable  to  indemnify  the 
complainant;  Torrey  v.  Bank  of 
Orleans,  9  Paige,  650,  663 ;  S.  C, 
7  Hill,  260.  In  like  manner,  if  one 
who  is  employed  as  an  agent  to  pay 
taxes  on  the  lands  of  non-residents, 
suffer  them  to  be  sold  for  taxes,  and 
buy  them  himself,  he  is  a  trustee  for 
the  owners  ;  Oldhams  v.  Jones,  fyc» 
5  B.  Monroe,  458,  467.  And,  in 
general,  the  rule  extends  to  all  cases 
in  which  confidence  has  been  repos- 
ed, and  applies  as  strongly  to  those 
who  have  gratuitously  or  officiously 
undertaken  the  management  of  ano- 
ther's property,  as  to  those  who  are 
engaged  for  that  purpose  and  paid 
for  it ;  Rankin  v.  Porter,  7  Watts, 
387,  390. 

An  assi^ee,  or  trustee,  in  an 
assignment  for  the  benefit  of  credi- 
tors, is  also  incapacitated  from  pur- 
chasing at  his  own  sale  ;  Harrison f 
fyc,  V.  Mock  et  al.,  10  Alabama, 
185,  194 ;  and  an  agent  of  the  assig- 
nee is  equally  disabled  ;  Cram  v. 
Mitchell,  1  Sandford,  251,  256.  In 
Ex  parte  Wiggins,  1  Hill's  Chan- 
cery, 853,  the  assignees  of  a  debtor 
filed  a  bill  against  his  heirs  and  cre- 
ditors to  marshal  the  assets,  and  the 
court  ordered  a  sale  of  real  estate  by 
a  commissioner,  under  the  superin- 
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^  tendence  of  the  assignees.  One  of 
the  assignees  bought,  and  filed  this 
bill  to  have  the  sale  confirmed  :  the 
commissioner  reported  that  the  sale 
was  fairly  conducted,  and  the  pur- 
chase was  band  fide  and  for  an  ade- 
quate consideration,  and  that  the  pur- 
chaser was  a  creditor  of  the  assig- 
nor :  but  the  Court  decided,  that  the 
trustee  could  not  purchase  except 
subject  to  the  option  of  the  parties 
interested,  without  any  inquiry  into 
circumstances,  to  have  a  resale,  or  to 
hold  the  trustee  to  his  purchase  ;  and 
it  was  accordingly  ordered  to  be 
inquired  if  any  creditor  or  other 
party  interested  desired  a  re-sale, 
arid  if  80,  that  the  property  should 
be  resold,  but  if  not,  that  the  sale 
should  be  confirmed.  In  Wade  v. 
Harper^  3  Yerger,  383,  where  a 
deed  of  trust  for  the  payment  of  a 
creditor  was  made,  authorizing  the 
trustee  to  sell  at  the  request  and 
option  of  the  creditor,  it  was  held 
that  the  creditor  could  not  purchase. 
(*  We  cannot  distinguish  the  relation 
of  (the  creditor)  to  this  transaction,*' 
said  Catron,  Cb.  J.,  "from  that  of  a 
commissioner  of  a  bankrupt,  where 
the  trustee  makes  the  sale  of  the 
assets.  In  such  case,  the  commis- 
sioner has  a  duty  to  perform,  to  make 
the  estate  bring  the  best  price,  and 
cannot  buy  without  being  subject  to 
have  the  sale  set  aside  at  the  election 
of  the  creditors.  In  all  rases  where 
the  property  is  vested  in  a  trustee, 
with  power  to  sell,  or  where  there 
is  a  power  in  one  to  sell  the  title  re- 
maining in  the  cestui  que  trust,  or 
the  aid  of  a  solicitor  is  called  in,  or 
where  there  is  an  agent  to  aid  in 
efiecting  the  sale,  such  persons  can- 
not be  permitted  to  buy  the  properly, 
denuded  of  the  trust,  and  if  any  in- 
terested, especially  the  cestui  que 
trust,  calls  in  question  the  purchase, 
that  it  was  fair  is  no  defence;  the  trust 
attends  it.*'  In  Saitmarsh  v.  Beene^ 


4  Porter,  283,  the  same  rule  was 
applied  to  a  commissioner  appointed 
by  the  Orphans'  Court  to  sell  lands, 
who  was  held  incapable  to  buy  di- 
rectly or  indirectly,  in  whole  or  in 
part. 

It  is  equally  settled  that  an  agent 
to  sell  cannot  be  the  purchaser,  nor 
an  agent  of  the  purchaser.  A  sale 
by  an  agent  to  himself  is  void  in 
law,  and  if  the  transaction  assumes 
such  a  form  as  to  be  valid  in  law, 
equity  will  make  him  a  trustee  for 
his  principal ;  see  Teakle  v.  Bailey^ 
2  Brockenbrough,  44,  51 ;  Banks  v. 
Judahy  8  Connecticut,  140,  157; 
Church  V.  Marine  Insurance  Com' 
pany^  i  Mason,  341,  344;  Barker 
V.  Marine  Insurance  Company ^  2 
Id.  369;  Copeland  v.  Mercantile 
Ins,  Co.,  6  Pickering,  198, 204.  So 
if  a  trustee  or  agent  to  sell,  in  a  deed, 
makes  a  sale  in  which  he  is  to  be  at 
all  interested,  the  transaction  may  be 
set  aside  in  equity  by  the  cestui  que 
trusts;  Armstrong  v.  Campbell^  3 
Yerger,  202,  236 ;  Hunt  v.  Bass,  2 
Devereux's  Equity,  292,  295 ;  and 
where  a  mortgagee  with  power  to 
sell,  makes  a  conveyance  to  a  third 
person  and  immediately  takes  a  re- 
conveyance to  himself,  though  the 
value  of  the  premises  is  not  greater 
than  the  mortgage  debt,  the  heirs 
may  set  aside  the  sale,  as  of  course ; 
Dobson  r.  Racey,  3  Sand  ford,  61. 
And  the  same  thing  is  applicable  to 
judicial  and  legal  officers.  A  sherifT 
selling  land  on  execution  cannot  be  a 
purchaser  directly,  or  through  the 
medium  of  a  third  person,  who  pur- 
chases in  secret  trust  for  him ;  Lessee 
of  Lazarus  v.  Bryson,  3  Binney, 
54,  58 ;  Carter,  8fc.  v.  Harris,  4 
Randolph,  199,  204.  An  attorney 
in  the  execution  is  also  incapable  of 
purchasing  for  himself,  against  his 
client's  will,  unless  for  a  price  suffi- 
cient to  cover  the  client's  demand ; 
and  if  an  attorney  acts  for  two  or 
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more  clients,  and  bays  for  one,  the 
others  have  an  equity  to  claim  the 
equal  benefit  of  the  purchase :  Lei* 
senring  r.  Black,  5  Watts,  803, 306; 
Hawley  r.  Cramer^  4  Cowen,  719, 
780 :  and  see  Howell  v.  Baker,  4 
Johnson's  Chancery,  118,  120;  and 
this  disability  reaches  all  who  take 
part  officially  in  the  process  of  sale, 
even  in  the  preliminary  steps  that 
precede  it ;  and  it  has  therefore  been 
held  that  an  appraiser  of  the  pro- 
perty for  an  administrator's  sale, 
cannot  purchase  at  the  sale ;  Arm- 
strong  V.  HuitonU  Heirs,  8  Ohio, 
652.  There  is  no  objection,  how- 
ever, to  a  purchase  by  the  plaintiff*  in 
an  execution,  a  mortgagee,  or  cre- 
ditor; Lyon  V.  Jones,  6  Humphreys, 
633;  Murdock's  case,  2  Bland,  461, 
468. 

Where  a  person  stands  in  the  situ- 
ation of  a  trustee  for  others,  and 
bound  as  such  to  protect  the  general 
interests  of  those  for  whose  benefit 
the  trust  was  created,  in  regard  to 
the  subject  of  the  sale,  he  is  equally 
incapacitated  from  purchasing  for 
his  own  benefit,  at  a  sale  under  an 
adverse  proceeding* and  at  a  judicial 
sale,  as  at  his  own  sale,  under  his 
powers  as  trustee.  The  reason  is 
obvious;  as  general  trustee  of  the 
subject,  it  is  his  duty  to  make  it 
bring  as  much  as  possible,  at  any 
sale  that  may  take  place ;  and  there- 
fore he  cannot  put  himself  in  a  situ- 
ation where  it  becomes  his  interest 
that  the  property  should  bring  the 
least  sum.  In  Chopin  v.  Weed  and 
others,  1  Clarke's  Chancery,  464, 
the  assignee  of  all  a  debtor's  pro- 
perty under  a  general  assignment  in 
trust  for  the  payment  of  debts, 
bought  a  part  of  the  trust  property 
at  a  master's  sale  under  a  previous 
mortgage:  but  it  was  decided  that 
the  creditors  had  a  right  to  the  pur- 
chase, the  assignee  being  a  trnstee 
for  them,  and  that  although  the  sale 


was  a  judicial  one,  and  there  was  no 
pretence  of  collusion  or  connivance 
by  the  assignee  to  procure  the  sale, 
and  the  sale  was  public,  and  there 
was  no  contrivance  to  prevent  per- 
sons from  bidding,  still,  without  a 
special  authority  from  the  court,  the 
trustee  could  not  become  a  purchaser 
for  his  own  benefit:  ««The  rule  in 
relation  to  all  classes  of  trustees," 
said  the  court, «« is  well  settled.  A 
trustee  cannot  purchase  or  be  inte- 
rested in  the  purchase  of  the  trust 
estate,  or  any  part  thereof.  'He  can- 
not derive  any  private  advantage 
from  the  sale  of  the  trust  property 
committed  to  his  guardianship;  and 
all  the  advantages  which  he  does 
thus  acquire,  shall  result  to  the  bene- 
fit of  the  cestui  que  trust.*^  In 
Campbell  v.  Johnston  and  others, 
I  Sandford,  148,  a  testator  appointed 
two  persons  his  executors  and  the 
guardians  of  his  children,  and  de- 
vised all  his  estate  to  them  in  trust 
to  sell  for  the  benefit  of  his  heirs. 
The  land  was  subject  to  mortgages 
given  by  the  testator,  and  under  one 
of  them  it  was  sold,  and  one  of  the 
executors  purchased.  The  court 
held  that  the  sale  must  be  set  aside 
on  the  application  of  the  heirs,  upon 
the  ground,  that  in  both  capacities, 
as  trustees  to  sell  and  as  guardians 
of  the  children,  the  executors  had  a 
duty  to  perform  in  regard  to  the  pro- 
perty, which  rendered  it  inequitable 
for  either  of  them  to  become  a  pur- 
chaser. In  MCHnn  v.  Shaeffer,  7 
Watts,  412,  416,  also,  it  was  held 
that  a  trustee  for  an  infant,  sofifering 
the  property  to  be  sold  under  incum- 
brances, and  buying  it  in,  is  a  trus- 
tee for  the  infant.  In  Callis  ^  Sem" 
mes  v.  Bidout  fy  Binggold,  7  Gill 
&  Johnson,  2,  7,  commissioners  had 
been  appointed  to  hold  and  sell  lands 
for  certain  purposes,  and  one  of  them 
bought  a  part  of  the  land  under  an 
adverse  judgment ;  it  was  held  that 
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this  could  not  enure  to  bis  own 
benefit,  but  must  be  applied  to  the 
objects  of  the  trun,  after  re-irnburs- 
ing  to  him  the  amount  of  his  pur- 
chase-money and  ail  proper  and  ne- 
cessary expenses.  In  ^ell  et  aL  ^ 
Wehh  Sr  Mong,  2  Gill,  164,  170, 
a  trustee  in  a  deed  of  trust  to  sell 
for  the  payment  of  debts,  pdVchased, 
through  his  agent,  at  a  sherifiTs  sale 
a  part  of  the  property.  "One  of 
the  questions  which  arises  in  this 
case,"  said  the  court,  "is,  whether 
a  tru8te«$  can  be  permitted  to  pur- 
chase the  ccBtui  que  trustee  proper- 
ty, levied  upon  and  sold  at  a  sherifif's 
sale,  without  any  instrumentality  of 
his  :'*  and  upon  the  authority  of  the 
preceding  case,  it  was  decided  that 
the  cestui  que  trust  was  entitled  to 
the  benefit  of  the  purchase,  though 
the  trustee  had, a  just  claim  to  be 
reimbursed  for  bis  expenditures  in 
the  purchase.  In  Evtrtson  v.  Tajh 
pen,  5  Johnson's  Chancery,  498, 
514,  it  was  held  that  an  executrix 
who  was  the  widow  of  the  testator 
and  the  natural  guardian  of  his  chil- 
dren, could  not  buy  the  property  for 
herself  at  a  sale  under  a  mortgage 
given  by  the  testator  in  his  lifetime. 
Torrey  v.  Bank  of  Orleans,  9  Paige, 
650,  663;  S.  C.  affirmed,  7  Hill, 
260,  establishes  the  same  pomt.  In 
Van  Epp8  V.  Van  Epps,  9  Paige, 
238,  241,  a  person  who  held  a  se- 
cond mortgage  in  trust  for  third  par- 
ties, bought  in  the  premises  for  him- 
self at  a  sale  under  the  first  mort- 
gage, for  a  sum  insufficient  to  satisfy 
both  mortgages.  "The  defendant," 
said  the  Chancellor,  "  is  wrong  in 
supposing  that  he  was  authorized  to 
become  the  purchaser  of  the  farm, 
tinder  the  master's  sale  upon  the 
prior  mortgage,  for  his  own  exclu- 
sive benefit,  to  the  prejudice  of  the 
subsequent  mortgage,  which  he  held 
in  trust  for  others.  The  duty  of  the 
trostecy  as  the  bolder  of  the  junior 


mortgage,  was  to  make  the  mort- 
gaged premises,  if  possible,  produce 
upon  the  sale  sufficient  not  only  to 
pay  oflf  the  prior  incumbrance,  and 
the  costs  of  foreclosure,  but  also  to 
satisfy  the  subsequent  incumbrance 
which  he  held  in  his  fiduciary  char- 
acter; and  this  duty  came  directly 
in  conflict  with  his  interest,  as  a  pur- 
chaser for  his  own  benefit,  to  bid  in 
the  property  at  the  lowest  sum  for 
which  he  could  obtain  it."  Against 
this  clear  application  of  a  safe  and 
conservative  principle  of  equity,  two 
American  cases  stand  opposed ;  /*re- 
vost  v.  Oratz,  1  Peters's  C.  C.  365, 
378,  where  Washington,  J.  said  that 
a  purchase  by  a  trustee  or  executor 
at  a  sherifl^s  sale  was  not  prohibited; 
and  Fiak  v.  Sarher,  6  Walts  &  Ser- 
geant, 18,  where  it  was  held  (Rogers 
J.  dissenting,)  that  the  assignee  of 
an  insolvent  debtor  might  purchase 
at  a  sale  under  a  mortgage  existing 
previously  to  the  mortgage.  The 
reasoning  of  Kennedy,  J.  in  this 
case  is  wholly  unsound,  and  pro- 
ceeds upon  the  error  of  overlooking 
the  former  of  the  two  principles 
stated  in  the  beginning  of  this  note, 
as  distinguished  from  the  latter  of 
them :  the  accurate  view  of  the  law 
upon  the  subject  then  before  the 
court  is  to  be  found  in  the  dissenting 
opinion  of  Rogers,  J. 

It  is  admitted,  however,  in  all  the 
cases,  that  a  trustee  may  purchase 
by  consent  of  the  Court  of  Chancery, 
to  be  obtained  by  his  filing  a  bill  and 
showing  the  circumstances,  and 
making  out  a  sufficient  case;  see 
Davoue  v.  Fanning,  2  Johnson's 
Chancery,  252,  261,  263;  Dobson 
V.  Racey,  3  Sandford,  61 ;  Bracken' 
ridge  v.  Holland,  2  Blackford,  377, 
381  :  but  the  court,  upon  such  an 
application,  will  always  require  such 
facts  to  be  shown  as  justify  a  de- 
parture from  the  general  rule.  Where 
it  is  made  to  appear  that  the  trustee 
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has  a  personal  interest  in  procuring 
a  fair  price  for  the  property,  which 
interest  would  probably  be  sacrificed 
if  he  were  not  permitted  to  bid,  it  is 
very  much  a  matter  of  course  to 
give  him  leave  to  purchase ;  and  if 
it  be  his  own  sale,  a  roaster  or  an- 
other trustee  will  be  substituted  for 
the  execution  of  the  trust :  but  even 
in  these  cases,  the  court  must  always 
be  satisfied  that  the  interest  of  the 
cestui  que  trust  will  not  sufifer  by 
the  permission,  and  if  the  trustee, 
from  his  connexion  with  the  proper- 
ty, has  had  superior  advantages  of 
information  as  to  its  situation  and 
value,  so  that  he  will  not  come  to 
the  sale  on  terms  of  equality  with 
other  bidders,  the  court  will  not  put 
him  in  a  position  which  will  make 
it  for  his  interest  to  keep  that  in- 
formation to  himself;  but  will  re- 
quire him  to  obtain  the  consent  of 
all  the  cestui  que  Irusta  ;  Be  Caters 
V.  Le  Ray  De  Chaumont^  3  Paige, 
178. 

A  purchase  by  a  trusleee  is  not 
absolutely  void ;  it  is  voidable  only 
by  the  cestui  que  trusts^  in  equity, 
and  then  only  upon  certain  terms : 
it  is  valid  in  equity  as  well  as  at  law, 
unless  some  of  them  choose  thus  to 
avoid  it ;  Tliorp  et  al,  v.  Cullum  et 
a/.,  1  Oilman,  615,  627.  A  court 
will  never  set  aside  such  a  sale  on 
the  application  of  the  trustee,  or 
of  an  agent  who  bids  for  him,  for  the 
rule  was  not  adopted  in  favour  of 
trustees,  but  for  the  protection  of 
the  cestui  que  trust ;  Richardson  v. 
Jonest  3  Gill  and  Johnson,  164, 
184;  though  it  was  held  in  Salt- 
marsh  V.  Beene^  4  Porter,  283,  that 
an  agreement  between  a  trustee  and 
an  agent  that  the  latter  shall  pur- 
chase for  him  is  so  far  unlawful  that 
the  trustee  cannot  enforce  it;  but 
seems  hardly  to  be  correct.  No 
persons,  but  the  cestui  que  trusts ^ 
'that  is,  the  persons  interested  in  the 


property  or  in  the  sale  of  it,  can  ap- 
ply to  be  relieved  against  the  pur- 
chase by  the  trustee,  and  a  stranger 
cannot  avoid  the  sale  ;    Jackson  v. 
Van  DaJfsen^  6  Johnson,  43,  48 ; 
Jackson  7.  Walsh,  14  Id.  407, 415  ; 
Wilson  V.   Troup,  2  Cowen,   196, 
238 ;  Hawley  v.  Cramer,  4  Id.  719, 
744 ;  and  any  one  of  the  cestuis  que 
trust    may    apply,   though  a   ma- 
jority  are  content   with   the   sale ; 
Davoue  v.  Fanning,  2  Johnson's 
Chancery,  252,  268.     The  equity 
of  the  cestui  que  trusts  is,  to  have 
the   option  of   confirming  the  pur- 
chase and  holding  the  trustee  to  it, 
or  of  setting  it  aside,  and  having  the 
property  re-sold :   Jennison  v.  Hap- 
good,  7  Pickering,  1 ;  S.  C.  10  Id. 
79, 1 1 1 ;    see  Prevost  v.   Gratz,  1 
Peters's  C.  C.  365, 368.   They  may 
elect  to  confirm  it,  and  if  they  do  so, 
deliberately,  with   full    knowledge, 
neither  they  themselves  afterwards, 
nor  their  legal  representatives,  nor  a 
stranger,  can  object  to  it ;  Lessee  of 
Lazarus  v.  Bryson,  3  Binney,  54, 
58 ;  Painter  v.  Henderson,!  Barr, 48, 
50 ;  Harrington  v.  Brown,  5  Pick- 
ering, 519,  521;    Moore  v.  Hilton 
et  aL,  12  Leigh,  2,  28  ;  Williams's 
Ex'rs  V.  Marshall,  4  Gill  &  John- 
son, 377,  379 ;  I\eld  v.  Arrowsmith^ 
3  Humphreys,  442,446;  Scott  et 
al,  V.  Freeland,  7  Swedes  and  Mar- 
shall, 410,  419,  420.      If  the  pro- 
perty has  been  resold  by  the  trustee 
to  a  bona  fide  purchaser  without  no- 
tice,  before  the  cestui  que  trust  ap- 
plies to  the  court,  the  original  sale 
cannot  be  set  aside,  and  the  remedy 
will   be   only  personal  against    ihe 
trustee  for  an  account  of  the  profit,  • 
if  he  made  any  ;  Lessee  of  Laza^ 
rus  V.  Bryson  ;  Jackson  v.  Walsh  ; 
Hawley  v.  Cramer :  but  if  a  con- 
veyance is  made  by  two  administra- 
tors  or  other    trustees,    to  one    of 
themselves,  the  heirs  may  set  aside 
the  sale  even  in  the  hands  of  a  pur- 
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chaser  for  value,  for  he  has  notice 
upon  the  face  of  the  liiie ;  PFard  v. 
Shnith,  a  Sand  ford,  502,  596.  And 
even  where  the  properly  has  not 
been  alienated,  the  cestui  que  trust 
must  apply  to  chancery,  within  a 
reasonable  lime  after  he  has  know- 
ledge of  the  facts  which  impeach 
the  sale,  or  he  will  be  presumed  to 
have  acquiesced ;  and  reasonable 
time  depends  upon  the  circumstan- 
ces of  the  case,  and  the  sound  dis- 
cretion of  the  court ;  under  some  cir- 
cumstances, sixteen  years  have  been 
held  to  constitute  laches,  and  under 
others,  twenty-seven  years  have  been 
held  not  to  be  too  long  a  delay  ;  see 
Bergen  and  another  v.  Bennett^  1 
Gaines's  Cases,  1,  20 ;  Hawley  v. 
Cramer,  4  Cowen,  710,  743  ;  Dob- 
9on  V.  Racey,  3  Sand  ford,  01  ; 
Ward  v.  Smith,  3  Id.  502,  506  ; 
BeU  et  al.  v.  Webb  and  Mong,  2 
Gill,  164,  170.  Independently  of 
circumstances,  equity  usually  adopts 
as  a  bar  to  the  assertion  of  such  a 
trust  the  period  which  bars  a  title  at 
law  ;  but  circumstances  may  always 
be  considered  either  to  shorten  or 
lengthen  the  time ;  in  the  Tale  case 
of  J^Iichoud  et  al,  v.  Girod  et  al.,  4 
Howard,  504,  661,  it  was  said  that 
where  there  is  actual  fraud,  no  case 
can  be  found  in  the  books  in  which 
a  court  of  equity  has  refused  to  give 
relief  within  the  lifetime  of  either  of 
the  parties  upon  whom  the  fraud  is 
proved,  or  within  thirty  years  after 
it  has  been  discovered  or  becomes 
known  to  the  party  whose  rights  are 
aflected  by  it. 

When  a  cestui  que  trust  objects  to 
^  purchase  by  a  trustee,  the  trustee 
is  not  to  be  called  upon  to  make  up 
the  difference  between  what  he  paid, 
and  what  was  the  true  or  probable 
Talae  at  the  time  ;  the  ordinary  re- 
lief consists  in  ordering  a  re-sale 
upon  such  terms  as  fully  secure  to  the 
trustee  all  that  he  has  expended. 
10 


The  court  in  ordering  a  resale,  will 
direct  an  account  to  be  taken,  in 
which  the  purchaser  will  be  credited 
with  the  purchase-money  which  he 
has  paid,  and  interest,  and  with  the 
cost  of  all  valuable  improvements 
made  upon  the  land  since  the  pur- 
chase, and  will  be  charged  with  the 
pro6ts  of  the  land,  or  a  fair  annual 
rent  instead  ;  the  balance  of  this  ac- 
count with  the  commissions  and 
charges  of  resale  is  to  be  the  price 
at  which  the  land  is  to  be  set  up 
at  the  resale ;  if  no  more  is  bid  than 
the  upset  price,  the  former  purchase 
stands  confirmed ;  but  if  more  is 
bid,  the  former  purchase  is  vacat- 
ed, and  a  new  conveyance  order- 
ed to  be  made  to  the  purchaser 
at  the  resale,  and  the  proceeds 
are  applied  first  to  pay  the  ex- 
penses of  the  sale,  and  then  to  pay 
the  trustee  the  balance  expended  by 
him  for  the  purchase-money  and 
improvements,  and  the  surplus  is 
decreed  to  the  cestui  que  trusts ; 
Buckles  V.  Lajfferty^s  Legatees,  2 
Robinson's  Virginia,  204,  301  ; 
Bailey^  sAdm^x  v.  Robinsons,  1  Grat- 
tan,  4,  0;  Davoue  v.  Fanning,  2 
Johnson's  Chancery,  252, 27 1;  HatO' 
ley  V.  Cramer,  4  Cowen,  710,  744 ; 
Exparte  Wiggins,  1  Hill's  Chan- 
cery, 353,  355 ;  Crispin  v.  Taylor, 
2  Id.  434,  436,  note;  Scott  et  al.  v. 
Freeland,  7  Smedes  and  Marshall, 
410;  but  the  court  may  in  its  dis- 
cretion set  aside  the  sale  entirely,  if 
necessary,  and  order  the  purchase- 
money  to  be  refunded  ;  Scott  et  al. 
V.  Freeland;  Campbell  v.  John- 
ston  and  others,  1  Sandford,  148, 
152.  Where  there  has  been  ac- 
tual, conscious  fraud,  a  trustee 
would  probably  not  be  allowed  for 
the  value  or  cost  of  improvements. 
If  the  trustee  has  sold  the  property 
before  the  bill  is  filed,  he  will  be 
compelled  to  account  for  the  profits ; 
and  if  by  his  own  conduct  it  has  be- 
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come  impossible  to  ascerlain  with 
exactness  what  profit  was  made,  he 
will  be  charged  with  the  largest 
amount  that  the  case  will  reasonably 
admit  of ;  Brackenridgev,  Holland^ 
2  Blackford,  377,  383. 

A  trustee  is  not  under  an  absolute 
disability  to  purchase  the  trust  pro- 
perly from  his  cestui  que  trust :  but 
all  such  transactions  are  scanned  in 
a  court  of  equity  with  the  most 
searching  and  questioning  suspi- 
cion ;  and  will  not  be  sustained  un- 
less they  fully  appear  to  have  been 
in  all  respects,  fair  and  candid  and 
reasonable.  The  trustee  must  show 
that  he  took  no  advantage  whatever 
of  his  situation  ;  that  he  gave  to  his 
cestui  que  trust  all  the  information 
which  he  possessed  or  could  obtain, 
upon  the  subject;  that  he  advised 
him  as  he  would  have  done  in  rela- 
tion to  a  third  person,  offering  to  be- 
come a  purchaser ;  and  that  the 
price  was  fair  and  adequate  :  and 


the  onus  of  proving  all  this  is  upon 
the  trustee.  And  these  principles 
apply  to  all  cases  where  confidence 
is  reposed ;  to  agents,  attorneys,  so- 
licitors, guardians,  &c.  See  Butler 
et  al,  V.  Haskell,  4  Desaussure,  652, 
705;  M^Cants  and  Jiife  v.  Bee 
and  others,  1  MCord's  Chancery, 
383,  389 ;  Farr  v.  Farr,  Ex'or,  1 
Hiirs  Chancery,  387,  390  ;  Hawley 
V.  Cramer^  4  Cowen,  719,  740  ; 
Bolton  V.  Gardner,  3  Paige,  274, 
279  :  Poillon  v.  Martin,  1  Sand  ford, 
569,  572;  Stuart  v.  Kissam,  2 
Barbour,  494,  505  ;  Boyd  v.  Haw- 
kins, 2  Devereux's  Equity,  195, 
208 ;  329,  330 ;  Adm'r  of  Spence 
.V.  JVhitaker  et  al.,  3  Porter,  297, 
325;  Kennedy^ s  hdrs  and  execu- 
tors V.  Kennedy^s  heirs,  2  Alabama, 
574,  606 ;  Johnson  v.  Johnson,  5 
Id.  91,  95;  Farnam  v.  Brooks,  9 
Pickering,  214,  231 ;  Brooke  et  al. 
V.  Berry,  2  Gill,  84. 


[•118] 


♦LAKE   V.    GIBSON, 


[1  EQ.  CAS.  AB.  290,  PL.  3.— TRIN.  TERM,  1729.] 

JOINT  PURCHASES.] — Where  ttco  or  more  persons  make  a  joint  pur- 
chase  for  the  purposes  of  a  joint  undertaJcing  or  partnership,  either  in 
trade  or  any  other  dealing,  although  they  are  joint-teruints  al  law,  in 
equity  they  will  be  considered  as  tenants  in  common,  and  the  survivors  as 
trustees  for  those  who  are  dead. 


The  Commissioners  of  Sewers  had  sold  and  conveyed  lands  to  five  per- 
sons and  their  heirs,  who  afterwards,  ia  order  to  improve  and  cultivate 
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those  lands,  entered  into  articles  whereby  they  agreed  to  be  equally  con- 
cerned as  to  profit  and  loss,  and  to  advance  each  of  them  such  a  sum  to  be 
laid  out  in  the  manurance  and  improvement  of  the  land. 

Sir  Joseph  Jekyll,  M.R.,  held  that  they  were  tenants  in  common,  and 
not  joint  tenants,  as  to  the  beneficial  interest  or  right  in  those  lands,  and 
that  the  survivor  should  not  go  away  with  the  whole ;  for  then  it  might 
happen  that  spme  might  have  paid  or  laid  out  their  share  of  the  money, 
and  others,  who  had  laid  out  nothing,  go  away  with  the  whole  estate. 

And  his  Honor  held,  that  when  two  or  more  purchase  lands,  and  advance 
the  money  in  equal  proportions,  and  take  a  conveyance  to  them  and  their 
heirs,  that  this  is  a  joint  tenancy ;  that  is,  a  purchase  by  ihem  jointly  of  the 
chance  of  survivorship,  which  may  happen  to  the  one  of  *them  as  p#||Q-i 
well  as  to  the  other :  but  where  the  proportions  of  the  money  are  L  J 
not  equal,  and  this  appears  in  the  deed  itself,  this  makes  them  in  the 
nature  of  partners ;  and  however  the  legal  estate  may  survive,  yet  the 
survivor  shall  be  considered  but  as  a  trustee  for  the  others,  in  proportion  to 
the  sums  advanced  by  each  of  them. 

So,  if  two  or  more  make  a  joint  purchase,  and  afterwards  one  of  them 
lays  out  a  considerable  sum  of  money  in  repairs  or  improvements,  and  dies, 
this  shall  be  a  lien  on  the  land,  and  a  trust  for  the  representative  of  him  who 
advanced  it ;  and  that  in  all  other  cases  of  a  joint  undertaking  or  part- 
nership, either  in  trade  or  any  other  dealing,  they  were  to  be  consid- 
ered as  tenants  in  common,  or  the  survivors  as  trustees  for  those  who  were 
dead. 


*LAKE  V.  CRADDOCK.  [*120] 

(On  an  Appeal  from  the  Decree  at  the  Rolls  in  Lake  v.  Gibson.) 

[3  P.  WM3.  158.— DE  TERM  S.  MICHAELIS,  1733.] 

Five  persons  purchased  West  Thorock  Level  from  the  Commissioners  of 
Sewers^  and  the  purchase  was  to  them  as  joint  tenants  in  fee;  but  they 
contributed  rateaJbly  to  the  purchase,  which  wcls  with  an  intent  to  drain 
the  level;  after  which  several  of  them  died.  They  were  held  to  be  tenants 
in  common  in  equity  ;  and  though  one  of  these  five  undertakers  deserted 
the  partnership  for  thirty  years,  yet  he  was  let  in  afterwards,  and  on  what 
terms. 

The  case  was  thus :  Great  part  of  the  lands  in  West  Thorock,  in  Essex, 
having  been  overflowed  by  the  river  Thames,  near  Dagenham,  and  the 
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landowners  not  thinking  it  worth  their  while  to  pay  the  assessments  made 
on  them  by  the  Commissioners  of  Sewers,  the  commissioners  decreed  the 
lands  to  be  forfeited,  and  conveyed  them  to  three  trustees  in  trust  to  sell, 
and  raise  money  for  the  draining  of  these  overflowed  lands. 

The  defendant  Craddock's  father,  the  plaintiff  Lake,  and  three  others, 
five  in  all,  having  entered  into  an  undertaking  to  drain  the  level  or  over- 
flowed lands  of  West  Thorock,  the  trustees  for  the  sale,  by  the  consent  and 
direction  of  the  Commissioners  of  Sewers,  did,  by  deed  indented  and  in  rolled, 
dated  the  8th  of  February,  1695,  in  consideration  of  J^5145  paid  to  the 
Commissioners  by  the  five  purchasers,  convey  this  level  to  the  defendant 
r»12n  ^"^^^^^^'^  father,  the  *plainiiff  Lake,  the  three  others,  and  their 
L  -^  heirs ;  upon  which  several  sums  of  money  were  expended  in  car- 
rying on  the  undertaking ;  and  in  1699,  the  defendant  Craddock's  father 
paid  his  last  contribution,  which,  with  what  he  had  advanced  before,  came 
in  all  to  £1025. 

Afterwards,  it  seeming  to  be  an  enterprise  which  would  prove  very 
expensive,  and  there  being  some  uncertainty  as  to  the  success  of  it,  the 
defendant  Craddock's  father  wholly  deserted  it,  and  never  more  concerned 
himself  therewith. 

The  four  other  undertakers  were  advised  that  some  neighbouring  lands 
would  be  of  service  to  their  design  ;  upon  which,  in  April,  1703,  they  pur- 
chased the  manor  of  Porretshalls,  in  West  Thorock,  of  the  Lady  Smith,  for 
JS2550,  and  in  February  following  purchased  the  moiety  of  the  rectory  and 
tithes  of  West  Thorock  for  £1400  of  Sir  Charles  Tyrrell ;  which  two  pur- 
chases were  thought  useful  in  the  undertaking,  and  were  made  in  the 
names  of  the  four  undertakers,  omitting  Craddock ;  nor  did  it  appear  that 
he  was  ever  consulted  therein,  or  desired  to  contribute  to  the  purchase. 
Craddock,  the  father,  died,  leaving  the  defendant  Craddock,  the  son,  his 
heir  and  executor. 

The  plaintiff.  Sir  Bibye  Lake,  one  of  the  original  partners,  brought  this 
bill  against  the  rest  of  the  partners,  or  their  representatives,  for  an  account 
and  division  of  the  partnership  estate.  And  on  the  first  coming  on  of  the 
cause,  at  the  Rolls,  his  Honor  referred  it  to  the  Master  to  state  a  case 
between  the  parties,  for  the  judgment  of  the  Court.  And  the  Master  hav- 
ing made  his  report,  the  cause  was  thereupon  heard,  when  the  princfpal,  or 
nther  the  only  question  was,  whether,  these  five  purchasers  having  made 
this  purchase  jointly,  so  as  to  become  in  law  joint  tenants,  the  same  should 
survive  in  equity  ? 

The  Master  of  the  Rolls,(a)  on  debate,  decreed  that  the  survivorship 
should  not  take  place ;  for  that  the  payment  of  money  created  a  trust  for  the 
parties  advancing  the  same ;  and  an  undertaking  upon  the  hazard  of  profit 
or  loss  was  in  the  nature  of  raerchandising,(A)  when  the  jus  accrescendi  is 
never  allowed :  that,  supposing  one  of  the  partners  had  laid  out  the  whole 
r*122l  ^^^^  money,  and  had  happened  to  die  first,  ♦according  to  the  con- 
l-  -^  trary  construction,  he  must  have  lost  all,  which  would  have  been 
most  aDJu8t»(c)     Wherefore,  it  was  decreed,  that  these  five  purchasers 

(a)  Sir  Joseph  JekylL 

(6)  1  Imt.  183 ;  1  Vem.  217;  2  Lev.  l88,  228. 

(<)  See  9  Ves.  549 ;  Dftle  v.  Hamilton^  5  Hare,  385. 
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were  tenants  in  common,  not  only  as  to  the  level  lands  which  were  first 
purchased,  but  also  with  respect  to  the  lands  bought  afterwards  by  the  four 
undertakers  of  the  Lady  Smith  and  Sir  Charles  Tyrrell;  but  that  the 
defendant  Craddock  ought  not  to  have  the  bene6t  of  this  tenancy  in  com- 
mon, unless  he  would  pay  so  much  money  as  would  make  up  what  had  been 
already  advanced  by  his  father  equal  to  what  had  been  contributed  by  each 
of  the  other  partners,  together  with  interest  for  the  same  from  the  respective 
times  that  Craddock,  the  father,  ought  to  have  made  those  payments  ;  and 
on  the  defendant  Craddock's  paying  the  same,  then  all  the  said  lands  to  be 
divided  into  five  parts,  the  defendant  Craddock  to  have  one-fifth ;  but,  on 
default  of  payment,  the  defendant  CVaddock  to  be  excluded,  and  the  lands 
to  be  divided  and  distributed  into  four  parts  among  the  four  other 
partners. 

From  this  decree  the  defendant  Craddock  appealed  to  the  Lord  Chancel- 
lor Eing^  insisting,  that  he  ought  either  to  receive  back  the  J&1025,  which 
it  was  admitted  his  father  expended  in  this  undertaking,  or  to  be  allowed  to 
come  in  for  a  share  of  the  level  only,  and  not  to  be  bound  to  contribute 
towards  the  two  purchases  made  by  the  four  other  undertakers  of  the  Lady 
Smith  and  Sir  Charles  Tyrrell :  that  the  four  other  undertakers  had  chosen 
to  make  these  two  purchases  in  their  own  names  only,  by  which  they 
seemed  to  have  excluded  Craddock  from  all  concern  therein,  and  of  which, 
had  it  proved  never  so  beneficial,  he  would  have  had  no  means  of  forcing 
them  to  admit  him  to  a  share  ;  and,  therefore',  now  that  it  had  turned  out  a 
losing  bargain,  there  could  be  no  reason  to  compel  him  to  bear  a  portion  of 
the  loss.  Besides,  there  was  nothing  in  the  articles  empowering  the  part- 
ners, or  the  major  part  of  them,  to  buy  lands ;  and,  by  the  same  reason  that 
they  wonid  oblige  Craddock  to  pay  his  share  towards  these  purchases,  they 
might,  if  they  had  fancied  buying  half  the  country,  have  compelled  him  to 
contribute  to  that  also.  That  it  was  difficult  to  conceive  how  the  uplands 
thus  purchased,  much  less  the  tithes,  *could  be  of  any  use  in  the  p«,ooi 
undertaking;  though,  as  to  the  charge  of  draining  the  level,  exclu-  L  J 
sive  of  the  two  purchases,  the  defendant  Craddock  was  willing  to  advance 
his  proportion. 

It  was  moreover,  pretended,  that  the  decree  was  unreasonable,  on  account 
of  its  having  directed  that  the  defendant  Craddock,  ip  order  to  be  admitted 
to  one-fifth,  should  pay  not  only  his  proportion  of  these  two  purchases,  but 
also  of  the  interest  of  the  purchase-money,  from  the  time  that  his  father 
ought  to  have  made  these  payments :  whereas  the  direction  ought  to  have 
been,  that  an  account  should  be  taken  of  the  profits  of  these  two  purchases, 
which  profits  might  have  amounted  to  as  much  as  the  interest,  or,  if  not  to 
quite  so  much,  yet  that  the  defendant  Craddock  ought  to  pay  no  more 
towards  sQch  interest  than  the  deficiency  of  the  quantum  of  the  profits  would 
come  to. 

To  which  it  was  answered  by  Mr.  Solicitor  Talbot,  that,  as  the  defend- 
am  Craddock's  father  and  himself  had  for  so  long  a  time  (nearly  thirty 
years)  relinquished  and  abandoned  the  partnership,  and  in  regard  the  de- 
fendant Craddock  had  no  manner  of  right  thereto  but  through  the  indul- 
gence of  a  Court  of  equity,  (it  being,  by  law,  a  joint-tenancy,  and,  as  such, 
belonging  to  the  survivors),  it  was  a  favourable  decree  to  let  him  in  upon 
any  terms  ;  and  surely  the  terms  now  ofiered  him  must  appear  reasonable, 
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Tiz.  that  he  should,  npon  his  contributing  to  all  the  expenses  that  had 
been  contracted  and  incurred  by  reason  of  any  purchases  or  otherwise,  in 
the  prosecution  of  the  undertaking,  be  admitted  to  one-fifih  of  the  partner- 
ship :  that^  had  the  defendant  Craddock  brought  his  bill  for  the  beoe6t  of 
such  undertaking,  he  could  not  have  hoped  to  succeed  on  any  other  condi- 
tions ;  that  it  was  still  stronger  against  him,  in  that  he  now  seemed  to 
decline  meddling  with  the  undertaking,  so  that  here  was  rather  great  favour 
shewn  him  than  any  hardship  imposed  :  that  he  was  not  absolutely  and  at  all 
events  bound  by  this  decree  to  pay  his  proportion  towards  the  new  pur- 
chases, but  had  it  in  his  election  whether  he  would  do  it  or  no :  that,  as  to 
the  interest  which  was  required  of  him  previous  to  his  being  admitted  into 
-  the  partnership,  it  was  *reasonable  he  should  pay  it  for  his  default 
L  -'in  not  having  contributed  his  share  of  the  principal  before,  which  if 
be  bad  done,  he  would  not  have  been  charged  with  the  interest;  and  this 
was  some  disadvantage  to  the  other  four  partners,  who  had  been  deprived 
of  their  arrear  of  interest  for  near  thirty-five  years :  that,  in  truth,  the 
design  of  the  defendant  Craddock  appeared  to  be  to  delay  matters,  and  to 
defer  the  bringing  in  ef  his  money  and  interest  till  such  time  as  this  long 
account  of  the  profits  should  be  taken,  which  would  require  many  years ; 
and  that,  if  the  defendant's  share  of  the  profits  of  these  two  purchases  should 
exceed  his  proportion  of  the  interest,  the  surplus,  on  the  making  up  of  the 
accounts,  must  be  paid  him.  For  which  reasons,  the  decree  of  the  Master 
of  the  Rolls  was  affirmed. 

Lord  Chancellor  KiNo(a)  said,  that  this  was  plainly  a  tenancy  in 
common  in  equity,  though  otherwise  at  law;  and  the  defendant  Craddock 
having  only  a  title  in  equity,  that  he  must  do  equity,  and  that  this  was 
equitable  in  all  its  branches ;  for  he  had  his  election  to  drop  all  claim,  or  to 
take  it  on  the  same  foot  with  the  rest  of  the  partners ;  and  that  it  was  not 
reasonable  that  he  should  be  let  into  the  account  of  the  profits  or  loss  of  the 
undertaking  until  he  had  made  his  election. 


It  is  an  invariable  rule  at  law, 
.  that,  when  purchasers  take  a  con- 
veyance to  themselves  and  their 
heirs,  they  will  be  joint  tenants: 
and,  upon  the  death  of  one  of  them, 
the  estate  will  go  to  the  survivor. 
See  Litt.  s.  280. 

The  same  rule  prevails  in  equity, 
except  where  circumstances  exist 
from  which  the  rule  of  law  is  con- 
trolled by  the  presumed  intention  of 
the  parties.  Thus,  as  is  laid  down 
by  Sir  Joseph  Jekyll  in  Lake  v. 


Criheon^  where  two  or  more  pur- 
chase lands  and  advance  the  pur- 
chase-money in  equal  proportions, 
and  take  a  conveyance  to  them  and 
their  heirs,  they  will  be  held  joint 
tenants  in  equity  as  well  as  at  law* 
upon  this  principle,  that  it  may  be 
presumed  that  they  intended  to 
purchase  jointly  the  chance  of  sur«- 
vivorship.  The  rule  of  law,  there- 
fore, not  being  repugnant  to  the  pre- 
sumed intention  of  the  parties,  will 
be  followed  in  equity.     See  Taylor 


(a)  This  jadgment  it  from  Sagd.  V.  &  P.,  903, 11th  edit,  and  is  there  st&ted  to  have 
been  taken  from  unprinted  MS. 
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V.  Flemings  cited  in  Fork  v.  Eaton^ 
r«i9Rl  Freem.23;  *Bigdenv.  Vol- 
L  ^'^^J  Her,  3Atk.  735;  S.  C,  2 
Ves.  258 ;  Rea  v.  WiUiama^  Sugd. 
V.  &  P.,  App.  No.  xxi.  llih  ed. 

Upon  the  same  principle,  where 
persons  have  entered  into  a  joint 
contract  for  the  purchase  of  an  es- 
tate to  them  and  their  heirs,  and 
have  paid  or  contracted  to  pay  the 
purchase-money  in  equal  propor- 
tions, a  Court  of  equity  will  not, 
upon  the  death  of  one  of  them,  de- 
cree a  conveyance  to  the  survivor 
and  the  heirs  of  the  deceased  pur- 
chaser as  tenants  in  common  ;  for  if 
both  parties  to  the  contract  contri- 
bute equally  towards  the  purchase- 
money,  the  surviving  purchaser  will 
be  solely  entitled  to  the  benefit  of 
the  contract,  and  to  have  a  convey- 
ance of  the  estate  decreed  to  himself 
alone.  See  Aveling  v.  Knipe^  10 
Ves.  441,  where  Sir  W.  Grant,  M. 
R.,  observed,  that  a  doubt  had  been 
suggested  whether  a  Court  of  equity 
would  in  any  case  execute  such  an 
agreement  by  a  conveyance  in  joint- 
tenancy.  "  It  would  not,"  observed 
his  Honor,  «<  if  there  were  any  cir- 
cumstances from  which  it  could  be 
collected  that  a  joini.tenancy  was 
not  in  contemplation  ;  but  1  have  no 
conception  that  it  is  of  course  upon 
a  controversy  between  two  pur- 
chasers  to  depart  from  the  letter  of 
the  agreement,  and  decree  them  to 
be  tenants  in  common." 

In  equity,  however,  there  is  a 
strong  leaning  against  joint-tenancy ; 
and  whenever  circumstances  occur 
from  which  it  can  reasonably  be  im- 
plied  that  a  tenancy  in  common  was 
intended,  a  Court  of  equity  will  hold 
the  survivors  of  joint  purchasers 
trustees  of  the  legal  estate  for  the 
representatives  of  the  deceased  pur- 
chaser. 

In  Lake  v.  Gibson,  Sir  Joseph 
Jekyll  lays  it  down  as  a  general 


rule,  that,  where  two  or  more  pur- 
chase lands  and  advance  the  pur- 
chase-money in  unequal  proportions, 
and  this  appears  on  the  deed  itself, 
this  makes  them  in  the  nature  of 
partners,  and,  however  the  legal 
estate  may  survive,  yet  the  survivor 
will  be  considered  in  equity  but  as  a 
trustee  for  the  other,  in  proportion  to 
the  sums  advanced  by  each  of  them. 
See  also  Rigden  v.  Vallier,  3  Atk. 
735;  S.  a,  2  Ves.  258.  The 
soundness  of  the  distinction  between 
equal  Atid  unequal  advances  is  doubt- 
ed by  Mr.  Vesey,  in  a  note  to  Jack- 
son V.  Jackson,  9  Ves.  597.  •»  If," 
he  observes,  « the  advance  of  consi- 
deration, generally,  will  not  prevent 
the  legal  right,  the  mere  inequality 
of  proportion,  which  may  be  natu- 
rally attributed  to  the  relative  value 
of  the  lives,  ought  not  to  have  that 
effect."  Sir  Edward  Sugden,  how- 
ever, thought  the  distinction  founded 
on  rational  grounds.  "Where  the 
parties,"  he  observes,  "  advance  the 
money  equally,  it  may  fairly  be  pre- 
sumed that  they  purchased  with  the 
view  to  the  benefit  of  survivorship  ; 
but  where  the  money  is  advanced  in 
unequal  proportions,  and  no  express 
intention  appears  to  benefit  the  one 
advancing  the  smaller  proportion, 
*it  is  fair  to  presume  that  no  r-^yoen 
such  intention  existed  ;  the  L  -1 
inequality  of  proportion  can  scarcely 
be  attributed  to  the  relative  value  of 
the  lives,  because  neither  of  the 
parties  can  be  supposed  not  to  know 
that  the  other  may,  immediately 
after  the  purchase,  compel  a  legal 
partition  of  the  estate,  or  may  even 
sever  the  joint-tenancy  by  a  clan- 
destine act :"  Sugd.  V.  &  P.  902, 
llthed. 

Again,  where  money  is  advanced 
by  persons  either,  in  equal  or  t/ne- 
qual  shares,  who  take  a  mortgage 
to  themselves  jointly,  although  the 
debt  and  security  will  at  law  belong 
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lo  the  survivor,  in  equity  there  will 
be  a  tenancy  in  common,  the  sur- 
vivor being  a  trustee  for  the  personal 
represenlalives  of  the  deceased  mort- 
gagees :  {Petty  v.  Sty  ward,  1  Ch. 
Rep.  31,  Eq.  Ca.  Ab.  290  ;  Rigden 
V.  Vallier,  2  Ves.  258.)  For  "  equi- 
ty says  it  could  not  be  the  intention 
that  the  interest  should  survive. 
Though  they  take  a  joint  security, 
each  means  to  lend  his  own  and  to 
take  back  his  own  :"  Per  Lord  ^Z- 
vanley,  M:  R.,  in  Morley  v.  Bird, 
3  Ves.  631. 

The  personal  representatives  of 
the  deceased  mortgagees  are  there- 
fore necessary  parties  to  a  bill  of 
foreclosure  or  redemption,  (Vtckers 
v.  Cowell,  1  Beav.  529;)  and  al- 
though  the  entire  legal  estate  is  in 
the  survivor,  they  are  necessary  par- 
ties to  a  re-conveyance,  in  order  that 
they  may  give  a  valid  discharge  for 
their  share  of  the  mortgage-money : 
Carth.  10.  Hence  it  is  usual,  where 
trustees  advance  money  on  mort- 
gage, to  insert  a  declaration,  that,  if 
one  of  the  mortgagees  die  before  the 
money  is  paid  ofi*,  the  receipt  of  the 
survivor  shall  be  a  sufficient  dis- 
charge ;  and  that  the  concurrence  of 
the  personal  representative  of  the 
deceased  mortgagee  shall  not  be  re- 
quisite. See  Coote  on  Mortgages, 
620,  2nd  ed. 

.If  joint  mortgagees  purchase  or 
foreclose  the  equity  of  redemption, 
they  will  be  held,  in  equity,  tenants 
in  common,  <•  because  their  intent  is 
presumed  to  be  so:"  Higdeny.  VaU 
Her,  2  Ves.  258.  Thus,  in  Edwards 
V.  Fashion,  Prec.  Ch.  332,  where 
the  two  daughters  of  a  mortgagee 
for  a  term  of  years,  taking  under  his 
will  the  residue  of  his  personal  es- 
tate, including  the  mortgage,  equally 
to  be  divided  between  them,  after- 
wards purchased  the  equity  of  re- 
demption to  them  and  their  heirs,  it 
'Was  held,  that  there  was  no  surviv- 


orship, upon  the  ground  that  the 
purchase  was  founded  on  the  mort- 
gage, and  the  daughters  being  ten- 
ants in  common  of  the  mortgage, 
they  were  held  to  be  tenants  in  com- 
mon of  the  equity  of  redemptioa 
likewise.     See  19  Ves.  443. 

Another  rule  laid  down  by  the 
Master  of  the  Rolls  in  Lake  v.  G£6- 
son,  is,  that,  in  all  cases  of  a  joint 
undertaking  or  partnership,  either 
in  trade  or  in  any  other  dealing,  two 
or  more  persons  who  make  a  joint 
purchase  will  be  considered  in  equity 
as  tenants  in  common,  or  the  surviv- 
ors as  trustees  for  the  *repre-  p»  107-1 
seniatives  of  those  who  are  L  -^ 
dead.  This  was  the  ground  of  the 
decision  in  Lake  v.  Gibson,  or  Lake 
V.  Craddock,  which  shews  that  a 
joint  speculation  in  improving  land, 
on  a  hazard  of  profit  and  loss,  is 
treated,  in  a  court  of  equity,  as  ia 
the  nature  of  merchandise,  and  the 
jus  accrescendi  is  not  allowed.  Ia 
favour  of  merchandise  it  is  well 
known  that  an  exception  to  the  rule 
of  survivorship  has  been  long  es- 
tablished. It  is  thus  stated  in  Co. 
Litt.  182.  a,: — "An  exception  is  to 
be  made  of  two  joint  merchants; 
for  the  wares,  merchandizes,  debts 
or  duties  that  they  have  as  joint 
merchants  or  partners  shall  not  sur- 
vive, but  shall  go  to  the  executors 
of  him  that  deceaseth ;  and  this  is 
per  legem  mercatoriaro,  which  (as 
hath  been  said)  is  part  of  the  laws 
of  this  realm,  for  the  advancement 
and  continuance  of  commerce  and 
trade,  which  is  pro  bono  publico ; 
for  the  rule  is,  that  ^m*  accrescendi 
inter  mercatores  pro  benefido  com- 
mercii  locum  non  habet,**  The  ex- 
ception in  favour  of  merchants,  was 
afterwards  extended  to  all  traders; 
and  Courts  of  equity  have  extended 
it  to  the  analogous  cases  of  real  pro- 
perty purchased  for  a  joint  under- 
taking or  partnership  in  trade,  or  in 
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any  olher  dealing.  It  has  been  re- 
marked, by  Sir  James  TFigram,  V. 
C,  that  the  consequences  of  the  ad- 
mission of  the  partnership  contract 
were  carried  to  a  great  length,  in 
Lake  v.  Craddock;  »*for,"  ol^erved 
his  Honor,  i«five  original  contractors, 
who  had  retired  for  nearly  thirty 
years,  were  held  bound  by  a  subse- 
quent contract,  made  by  the  other 
four,  for  the  purchase  of  other  lands 
in  aid  of  the  original  design  :*'  5 
Hare,  384.  In  Jeffereyn  v.  Small, 
I  Vern.  217,  where  two  persons 
having  jointly  stocked  a  farm,  and 
occupied  it  as  joint  tenants,  the  bill 
was  to  be  relieved  against  survivor- 
ship, one  of  them  being  dead,  Lord 
Keeper  North  was  clearly  of  opin- 
ion that  the  plaintiff  ought  to  be  re- 
lieved, and  said,  that,  if  the  farm 
had  been  taken  jointly  by  them,  and 
proved  a  good  bargain,  then  the  sur- 
vivor should  have  the  benefit  of  it ; 
but  as  to  a  stock  employed  in  the 
way  of  trade,  that  should  in  no  case 
survive.  That  the  custom  of  mer- 
chants was  extended  to  all  traders, 
to  exclude  survivorship;  and  though 
it  was  common  for  traders  in  articles 
of  co-partnership  to  provide  against 
snrvivorship,  yet  that  was  more  than 
was  necessary ;  and  he  said,  he  took 
the  distinction  to  be,  where  two  be- 
came joint  tenants,  or  jointly  inte- 
rested in  a  thing  by  way  of  gift  or 
the  like*  there  the  same  shall  be 
subject  to  all  the  consequences  of 
law;  but  as  to  a  joint  undertaking 
in  the  way  of  trade  or  the  like,  it  is 
otherwise ;  and  decreed  for  the  plain- 
tiflf  accordingly.  Lord  Eldon,  in 
commenting  upon  this  case,  observ- 
ed : — »*  Jeffereya  v.  SmaU  has  been 
approved,,  with  some  distinctions,  in 
subsequent  cases.  It  was  held,  in 
that  case,  that,  if  two  take  a  le#se  of 
r*128l  *  ^^^^  *jointly,the  lease  shall 
*-  ^  survive,  but  the  stock  on  the 
farm,  though  occupied  jointly,  shall 


not  survive.  I  have  a  note  of  my 
own  of  a  case  «f  Elliot  v.  Brovmf 
upon  the  25th  of  July,  1791,  in 
which  another  distinction  was  taken 
by  Lord  Thurlow,  that  the  law,  with 
reference  to  the  stock,  would  be  the 
same  as  to  the  lease,  provided  the 
lease  was  taken  only  upon  the  same 
purpose  as  the  stock,  and  the  lease 
was  only  the  substratum  ;  and  Lake 
V.  Gibson  was  referred  to.  The 
observation  upon  that  was,  that  the 
purchase  of  the  land  was  made  to 
the  intent  that  they  might  become 
partners  in  the  improvement;  that 
it  was  only  the  substratum  for  an  ad- 
venture, in  the  profits  of  which  it 
was  previously  intended  they  should 
be  concerned :"  Jackson  v.  Jackson, 
9  Ves.  596.  In  Elliot  v.  Brown, 
since  reported,  3  Swanst.  489,  there 
was  a  lease  of  a  farm  to  two  part- 
ners ;  one  partner  dying,  the  other 
agreed  to  a  division  of  stock  with 
the  representatives  of  the  deceased 
partner,  but  insisted  on  holding  the 
lease  by  survivorship ;  Lord  7%Mr- 
low,  however,  thought  the  lease  vvas 
accessory  to  the  trade  in  which  the 
parties  were  embarked,  and  granted 
an  injunction  to  restrain  the  surviv- 
ing partner  from  proceeding  by 
ejectment  to  obtain  possession  of 
the  farm.  From  Lord  Colchester*^ 
MSS.  See  also  1  Vern.  217,  n.  (3.) 
So,  likewise,  in  Lyster  v.  Dol" 
land,  1  Yes.  jun.  431, ,  where  two 
persons  took  a  building  lease,  and 
laid  out  money  in  erecting  houses, 
Lord  Thurlow  held  them  to  be  part- 
ners in  respect  to  this  property;  and 
the  survivor  was  decreed  to  be  a 
trustee  of  a  moiety  for  the  represen- 
tatives of  the  deceased  partner. 
«*  Though,*'  observed  his  Lordship, 
«if  two  persons  take  a  farm,  the 
lease  will  survive,  yet  has  it  not  been 
determined  that,  if  they  lay  out 
money  jointly  upon  it,  that  turns 
round  the  estate  at  law,  and  makes 
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it  equilable  ?  I  allude  to  the  case 
of  a  joint  lease  taken  or  a  fee  pur- 
chased to  carry  on  a  joint  trade  ; 
the  object  being  to  carry-  on  the 
trade,  the  Court  thought  it  would 
convert  the  joint  properly  for  the 
purposes  of  trade,  and  making  a 
common  advantage.  I  am  now 
clearly  of  opinion,  that,  if  partners 
purchase  leasehold  or  freehold  to 
carry  on  trade,  that  will  carry  with 
it  all  those  circumstances."  See 
also  Crawshay  v,  Afaule,  1  Swanst. 
508.  And  if  the  conveyance  is 
taken  in  the  name  of  one  of  the 
partners,  having  been  purchased 
with  partnership  funds,  it  will  be 
part  of  the  partnership  property: 
Smith  V.  Smith,  5  Ves.  193.  Where, 
however,  properly  is  not  purchased 
by  persons  for  partnership  purposes, 
but  is  devised  to  them  as  joint  ten- 
ants, although  they  make  use  of 
it  for  partnership  purposes,  they 
will  not  be  held  tenants  in  com- 
mon in  equity,  unless  by  express 
agreement,  or  by  their  course  of 
dealing  with  it  for  a  long  period,  it 
may  be  inferred  that  they  meant 
to    sever    the   joint    tenancy.      In 

r*i201  *«^^^^*^^  ^*  Jackson,  9  Yes, 
L  -^  591,  a  testator  left  leasehold 
and  other  personal  estate  embarked 
in  trade  to  his  two  sons,  as  joint 
tenants,  who  continued  to  carry  on 
the  trade  for  twelve  years,  when  one 
of  them  died.  Lord  Eldon,  overruling 
the  decision  of  Sir  W,  Grant,  M. 
R.,  [reported  7  Ves.  535,]  held, 
that,  under  all  the  circumstances  of 
the  case,  the  two  sons  of  the  testator 
were  to  be  considered  as  tenants  in 
common  of  his  property  embarked 
ia  trade,  from  the  time  they  were 
let  into  possession,  including  as  well 
the  capital  as  the  profits ;  for,  though 
there  might  be  cases  of  distinction 
between  them,  the  course  of  dealing 
for  so  many  years  ought  to  be  taken 
as  evidence  that  they  meant  to  sever 


the  joint  tenancy.  In  the  case, 
however,  of  Morris  v.  Barrett,  3  Y. 
&  J.  384,  in  the  Exchequer,  a  testa- 
tor devised  and  bequeathed  ihe  resi- 
due of  his  real  and  personal  estate  to 
his  two  sons,  their  heirs,  executors, 
and  administrators.  The  two  sons, 
after  theic  father's  death,  during  the 
period  of  twenty  years,  carried  on 
the  business  of  farmers  with  such 
estate,  and  kept  the  moneys  arising 
therefrom  in  one  common  stock,  and, 
with  part  of  such  moneys,  purchase 
ed  other  estates  in  the  name  of  one 
of  them,  but  never  in  any  manner 
entered  into  any  agreement  respect- 
ing such  farming  business,  or  ever 
accounted  with  each  other.  One  of 
the  brothers  died  ;  and,  upon  a  bill 
being  filed  by  the  legatees  and  per- 
sons beneficially  entitled  under  his 
will,  it  was  admitted,  by  the  counsel 
of  the  surviving  brother,  that  the  es- 
tates purchased  with  the  profits  of 
the  business  and  the  partnership 
slock  were  held  by  the  brothers  as 
tenants  in  common,  but  they  con- 
tended that  the  leasehold  estates  and 
the  personal  estate  which  the  father 
bequeathed  to  them  were  held  by 
them  as  joint  tenants;  and  where 
real  estates,  conveyed  to  persons  as 
joint  tenants,  had  been  adjudged  to 
have  been  held  by  them  as  tenants 
in  common,  the  estates  had  been 
purchased  expressly  for  the  purposes 
of  a  partnership,  or  for  a  joint  spe- 
culation, as  in  Lake  v.  Craddock^ 
and  that  ne  case  could  be  cited  in 
which  real  estate  devised  had  been 
converted  from  an  estate  in  joint 
tenancy  to  a  tenancy  in  common  : 
Alexander,  C  B.,  held,  that  the 
brothers  remained  joint  tenants  of  all 
the  property  thai  passed  by  the  wiU 
of  their  father,  but  were  tenants 
in  common  of  the  after-purchased 
lands. 

In  Dale  v.   Hamilton,  6   Hare, 
369,  it  was  held,  by  Sir  /•  PFigranh 
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V.  C,  that  a  partnership  agreement 
between  A.  and  B.  that  ihey  should 
be  jointly  interested  in  a  speculation 
for  buying,  improving  for  sale,  and 
selling  lands,  might  be  proved  with- 
out being  evidenced  by  any  writing 
signed  by,  or  by  the  authority  of,  the 
party  to  be  charged  therewith,  within 
the  Statute  of  Frauds  ;  and  that  such 
an  agreement  being  proved,  A.  and 
r«1^0l  ^*  "light  *establish  his  in- 
l  -'  terest  in  the  land,  the  subject 
of  the  partnership,  without  such  in- 
terest being  evidenced  by  any  such 
writing.     See  S.  C,  2  Ph.  266. 

Where  partners  hold  real  estate 
for  partnership  purposes,  a  question 
arises,  which  was  not  decided  in 
Lake  y.  Gibson  and  Lake  v.  Crad- 
dockt  (in  which  case  the  defendant 
Craddock,  it  will  be  observed,  was 
both  heir-at-law  and  executor  of  his 
father,)  whether  the  real  estate  is 
not,  even  in  the  absence  of  any  ex- 
pressed intention  of  the  partners,  so 
absolutely  converted  into  personalty 
as  he  held  by  the  surviving  partners, 
not  in  trust  for  the  heir-at-law,  but 
for  the  personal  representative  of  the 
deceased  partner. 

It  is  clearly  settled,  that  where 
real  estate  is  purchased  with  part- 
nership capitaly  for  the  purposes  of 
partnership  trade,  it  will,  in  the  ab- 
sence of  any  express  agreement,  be 
considered  as  absolutely  converted 
into  personalty  ;  and,  upon  the  death 
of  one  of  the  partners,  his  share  will 
not  go  to  his  heir-at-law,  or  be  liable 
to  dower,  but  will  belong  to  his  per- 
sonal representatives.  See  'Toumr 
send  V.  Devaynes,  1  Mont,  on  Part- 
nership, Append.  97  ;  1  Rop.  H.  &, 
W.,  Jac.  ed.  p.  346;  Selkrig  v. 
Davies,  2  Dow,  231.  So,  in  Phil- 
lips  y.  Phillips,  1  My.  &  K.  649. 
Sir  /.  Leach,  M.  R.,  held,  that  free- 
hold and  copyhold  public-houses, 
purchased  with  partnership  capital, 
and  conveyed  to  the   two  partners 


and  their  heirs,  for  the  purposes  of 
the  partnership  trade,  were  to  be 
considered  as  personal  estate  gene- 
rally, and  not  only  for  the  payment 
of  the  partnership  debts.  '(I  con- 
fess," observed  his  Honor,  «*  I  hare 
for  some  years,  notwithstanding  older 
authorities,  considered  it  to  be  settled 
that  all  property,  whatever  might  be 
its  noiure,  purchased  unth  partner* 
ship  capital  for  the  purposes  of  the 
partnership  trade,  continued  to  be 
partnership  capital,  and  to  have,  to 
every  intent,  the  quality  of  personal 
estate ;  and  in  the  case  of  Fereday 
V.  WiglUwick,  1  Russ.  &  My.  45, 1 
had  no  intention  to  confine  the  prin- 
ciple to  the  payment  of  the  partner- 
ship demands.  Lord  Eldon  has 
certainly,  upon  several  occasions,  ex- 
pressed such  an  opinion.  The  case 
of  Townsend  v.  Devaynes  is  a  clear 
decision  to  that  effect,  and  general 
convenience  requires  that  this  prin- 
ciple should  be  adhered  to."  This 
decision  has  been  followed  in  Broom 
V.  Broom,  3  xMy.  &  K.  443  ;  Morris 
V.  Keatsley,  2  Y.  &  C.  Excheq.  Ca. 
140;  Bligh  v.  Brent,  2  Y.  &  C. 
Excheq.  Ca.  268;  Houghton  v. 
/TougA/on,  11  Sim.  491. 

It  seems,  however,  that  where  real 
estate  belonged  to  the  partners  at  the 
time  of  their  entering  into  partner- 
ship, or  has  been  subsequently  ac- 
quired by  them  out  of  their  own 
private  moneys,  or  by  gift,  conver- 
sion will  not,  unless  by  express 
agreement,  take  place,  although  the 
real  estate  has  been  used  for  the 
partnership  purposes  in  trade.  In 
Thornton  v.  Dixon,  3  Bro.  j-»iqn 
C.  C.  199,  nhree  persons,  L  "*  J 
seised  in  fee  of  some  land  called 
Broadmoor,  entered  into  partnership 
for  twenty-one  years  as  paper-mak- 
ers, and  mills  were  erected  upon  the 
land,  and  they  declared  the  uses  of 
the  land  to  themselves  in  fee,  as 
tenants  in  common.     They  afler- 
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wards  entered  into  a  new  partnership 
for  twenty-one  years,  by  deed,  taking 
in  four  new  partners  interested  in 
difierent  proportions;  and  in  the 
partnership  deed  there  was  a  cove- 
nant from  the  three  original  partners 
to  stand  seised  of  the  land  in  trust 
for  the  copartnership,  in  the  propor- 
tions in  which  they  were  respec- 
tively interested  therein  ;  and  a  pro- 
viso, that,  in  case  any  of  the  partners 
wished  to  dispose  of  his  or  their 
shares,  he  or  they  might  do  so,  giv- 
ing notice  to  the  other  partners,  in 
order  that  they  might  have  an  oppor- 
tunity of  purchasing.  The  partner- 
ship term  expired,  and  they  went  on 
afterwards  without  any  new  agree- 
ment. During  the  second  partnership, 
they  bought  a  freehold  messuage  with 
a  little  land  adjoining,  called  Low 
Meerbeck,  for  the  better  carrying  on 
the  trade,  which  was  enjoyed  by  the 
tenants  as  joint  tenants.  Upon  the 
death  of  one  of  the  partners,  who  by 
purchase  from  the  others  had  ac- 
quired one-half  of  the  whole  con- 
cern, the  question  arose,  whether  his 
share  was  to  be  considered  as  real 
or  personal  .property.  Lord  7%Mr- 
low,  when  the  cause  was  first  heard, 
said,  «•  he  had  always  understood, 
that,  where  partners  bought  lands 
for  the  purpose  of  a  partnership  con- 
cern, it  was  to  be  considered  as  part 
of  the  partnership  fund,  and,  that, 
consequently,  Broadmoor  and  Meer- 
beck must  be  considered  as  personal 
estate,  and  distributable  as  such.*' 
However,  when  the  cause  came  on 
again,  his  lordship  said,  he  •«  thought, 
that,  had  the  agreement  been  that 
the  mills  should  be  valued  and  sold, 
it  would  have  converted  them  into 
personalty  of  the  partnership;  but 
that  the  agreement  in  this  case  was 
not  sufficient  to  vary  the  nature  of 
the  property ;  therefore,  that,  after 
the  dissolution,  the  property  would 
result  according  to  its  r^pective  na- 


ture, the  real  as  real,  the  personal  as 
personal  estate.*'  It  does  not  ap* 
pear  whether  Low  Meerbeck  was 
purchased  out  of  the  partnership 
or  private  funds  of  the  partners ;  if 
the  former  was  the  case,  this  part  of 
the  decision  cannot  be  supported,  as 
it  is  opposed  to  the  doctrine  laid 
down  in  Phillips  v.  Phillips.  la 
Balmain  v.  Shore,  9  Ves.  600,  three 
persons  agreed  to  enter  into  partner- 
ship for  ninety-nine  years,  in  the 
business  of  potters  ;  and  it  was  cove- 
nanted by  the  articles,  that,  in  case 
of  the  decease  of  any  of  the  co-part- 
ners, bis  share  should  belong  to  his 
widow  for  her  life,  and  that,  after  her 
decease,  her  share  of  the  joint  trade 
should  go  to  her  children;  and  if 
there  was  no  child,  to  her  executors. 
Afterwards  a  china  and  pot  manu- 
factory, and  other  premises,  were 
^purchased  by  the  partners,  ^ .  -. 
and  conveyed  to  them  as  L  J 
tenants  in  common  in  fee.  The 
conveyance  then  recited  the  partner- 
ship, and  declared  that  the  premises 
should  continue  to  be  used  in  the 
partnership  trade  during  the  con- 
tinuance of  the  partnership,  and  each 
of  the  partners  covenanted  that  he 
would  not,  during  the  continuance 
of  the  partnership,  sell  his  share,  or 
sue  out  a  writ  or  file  a  bill  of  parti- 
tion. Sir  Jfllliam  Grant,  M.  R., 
observed,  «*here  the  parties  have 
limited  and  defined  the  extent  of  the 
interest  the  partnership  was  to  have 
in  the  real  property.  Considering 
themselves  as  owners  of  the  real 
estate,  as  tenants  in  common,  they 
stipulate  that  the  partnership  shall 
have  a  certain  ownership,  notwith- 
standing that  interest  in  them  as 
tenants  in  fee.  The  premises  are 
to  be  continued  to  be  used  in  the 
trade  as  long  as  the  partnership  lasts. 
They  can  claim  nothing  as  partners, 
except  through  the  covenants ;  sub- 
ject to  the  covenants,  it  goes  as  real 
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estate.  Whether  the  heir  can  derive 
any  benefit,  is  another  question.  The 
question  for  my  decision  is  only, 
whether  I  can  declare  this  real  es- 
tate to  be  personal  property,  to  go  as 
the  shares  of  the  partnership.  That, 
I  am  of  opinion,  I  cannot  declare." 
It  was  stated  in  the  answers,  that 
the  purchaseHfQoney  of  the  freehold 
premises  was  paid,  not  out  of  the 
partnership  efifects,  but  out  of  the 
separate  property  of  each  partner. 

In  Cookson  v.  Cookson,  8  Sim. 
529,  A.  carried  on  trade  upon  land, 
of  which    he   was    seised   in  fee. 
Afterwards  he  took  one  of  his  sons 
into    partnership    for     twenty-four 
years,  and  conveyed  to  him  in  fee 
certain  shares  in  the  land  ;  and,  by 
their  articles   of  partnership,   they 
covenanted  that  the  land  should  at 
all  times  thereafter  be  held  as  part- 
nership property,  and  be  considered 
and  treated  as  part  of  the  joint  stock 
of  the  trade ;  and  it  was  provided, 
that,  if  either  partner  died  or  retired 
during  the   twenty-four  years,   his 
CO- partner  might  purchase  his  share, 
at  the  sum  stated  to  be  its  value  in 
the  last  yearly  accounts.      In  the 
course    of    the    twenty-four    years 
^1700  was    expended    out  of  the 
partnership  funds  in  building  on  the 
land.     After  the  expiration  of  the 
twenty-four  years,  and   until  A.*s 
deaths  he  and  his  son  continued  to 
carry  on    tbeir  trade   on  the  land, 
without  entering  into  any  new  agree- 
ment. Sir  X.  Shadwett,Y.  C,  held, 
that  A,'8  share  of  the  land  retained 
its  origioal  character,  and  descend- 
ed to  his  heir.   His  Honor  observed, 
that  those  cases  could  hardly  be  said 
to  bear  upon  the  subject,  the  founda- 
tion of  which  was,   in  efiect,  that 
freehold  tenements  were  purchased 
for  the  benefit  of  the  partnership  out 
of  the    partnership  assets,  for  the 
fcUker  was  originally  solely  seised 
Jn/ee  qf  0e  freehold  tmements  in 


question^  and  the  whole  benefit  which 
the  son  took  proceeded  from  the 
father  by  way  of  ^bounty  p^jgg-. 
exclusively^  and  there  was  ^  -• 
no  application  of  partnership  assets 
to  the  purchase  of  the  land  in  ques* 
tionfor  the  purposes  of  the  partner- 
ship;  and  his  Honor  thought  that 
the  covenant  could  not  be  taken  as 
shewing  that,  for  all  intents  and  pur- 
poses and  for  all  time,  the  effect  of 
the  dealing  between  the  father  and 
son  was  to  make  the  father's  shares 
personal  property ;  for  his  Honor 
understood  that  covenant  as  having 
a  very  distinct  meaning,  namely,  that 
during  the  partnership,  and,  if  neces- 
sary for  partnership  purposes,  after 
the  expiration  of  the  partnership,  the 
shares  which  the  father  and  son  had 
respectively  should  be  considered  as 
personal  estate  ;  but  that  it  would 
be  quite  absurd  to  say  that  the  cove- 
nant should  be  so  extended  as  that, 
though  the  land  was  not  required  to 
be  sold  for  partnership  purposes,  it 
should  have  the  effect*  of  making 
that  which  was  unquestionably  land 
in  its  own  nature  al^utely  personal 
estate,  not  for  any  beneficial  pur- 
pose to  the  father  or  to  the  son,  but 
for  the  purpose  of  making  a  sort  of 
unnatural  and  unnecessary  conver- 
sion of  real  assets  into  personal,  as 
between  the  real  and  personal  repre- 
sentatives of  the  two  partners  res- 
pectively. «In  the  first  place," 
observed  his  Honor,  in  conclusion, 
« there  was  no  purchase  of  the  land 
out  of  the  partnership  assets  for 
partnership  purposes ;  and  there 
are  no  stipulations  in  the  articles  of 
partnership  which,  upon  a  fair  con- 
struction, can  be  said  to  have  this 
effect,  namely,  as  between  the  real 
and  personal  representatives  of  A., 
of  converting  the  real  estate  into 
personalty;  and  it  was  not  neces- 
sary for  any  partnership  purpose  that 
l^ere  should  be  any  conversion/' 
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Mr.  Bisset,  in  his  Work  upon 
Partnership,  states,  that,  it  appears 
from  the  MS,  notes  of  Mr.  Wiliiara- 
son,  one  of  the  counsel  for  the  plain- 
lifis  in  PhiUips  v.  Phillips,  that  the 
following  important  points  were  de- 
termined in  that  cause:  first,  that 
public-houses,  devised  by  the  uncle, 
who  was  a  brewer,  to  the  two  ne- 
phews, who  carried  on  the  brewery 
as  partners,  were  held  not  to  be  part- 
nership property,  although  they^^ere 
used  exactly  for  the  same  purposes 
as  other  public-houses,  which,  having 
been  purchased  out  of  the  partner- 
ship capital,  were  held  to  be  partner- 
ship property,  and  to  be  converted 
into  personally.  Second,  that,  where 
the  uncle  had  mortgages  of  public- 
houses,  whether  in  fee  for  years, 
which  he  devised  to  his  nephews, 
and  the  nephews  purchased  the 
equity  of  redemption  out  of  the  part- 
nership funds,  the  equity  of  redemp- 
tion was  held  to  follow  the  mortgage, 
and  not  to  become  partnership  pro- 
perty. Se^  Bisset  on  Partnership, 
p.  50,  and  notes  (a)  and  (6),  where 
extracts  from  the  decree  as  to  these 
two  points  are  given  from  the  Reg.  Lib. 
,  Where,  however,  real  estate  was 
purchased  for  the  purposes  of  a  part- 
r»l^4l  "^®"^^P  ^^  trade,  and  paid  for 
L  J  «out  of  the  partnership  capi- 
tal, but  upon  an  agreement  between 
the  partners,  that  it  was  to  be  the 
separate  property  of  one  of  them,  who 
took  a  conveyance  of  it  in  his  own 
name,  Lord  Eldon  held,  that  he  was 
debtor  to  the  partnership  for  so  much 
money  as  he  borrowed,  and  that  the 
property,  not  being  partnership  pro- 
perty, his  wife  was  entitled  to  dower 
of  the  whole.  Smith  y.  Smith,  5  Yes. 
193. 

Where  real  estate  is  purchased  by 
partners,  out  of  the  partnership  capi- 
tal, but  not  for  the  purposes  of  the 
partnership  in  trade,  it  will  not  be 
converted  into  personalty. 


Thus,  in  Bell  v.  PAyn,  7  Ves.  463. 
three  persons,  carrying  on  business 
as  merchants,  in  London,  joined  with 
another  person  in  the  purchase  of  a 
plantation  in  the  Island  of  Grenada, 
two-thirda^  of  which  were  to  belong  to 
the  partners  and  the  remaining  third 
to  another  person.  Part  of  the  pur- 
chase-money for  the  two-thirds  was 
paid  out  of  the  funds  of  the  partner- 
ship, and  the  parties  severally  cove- 
nanted to  pay  the  remainder.  The 
accounts  relative  to  the  estate  were 
kept  in  the  partnership  books.  Fur- 
ther payments  were  made,  from  time 
to  time,  out  of  the  partnership  funds, 
till  the  death  of  one  of  the  partners. 
Upon  the  death  of  one  of  the  part- 
ners, the  question  arose,  whether  his 
share  of  the  estate  was  real  or  per- 
sonal. Sir  William  Chant,  M.  R., 
held  that  it  was  real.  «« Suppose," 
observed  his  Honor,  "  this  was  part- 
nership property.  I  doubt  whether 
the  conveyance  is  a  conversion: 
there  was  no  occasion  to  call  for  it 
for  any  of  the  purposes  of  the  part- 
nership. It  remains  clear.  Each 
might  have  entered  into  the  enjoy- 
ment of  his  share.  Then  suppose 
all  die.  Why  is  it  to  be  considered 
personal  property — something  differ- 
ent from  it  really  is,  as  between  the 
real  and  personal  representatives?" 
On  a  subsequent  day  his  Honor  said, 
that  he  doubted  whether  there  was 
quite  enough  admitted  by  the  heir  to 
shew  that  the  estate  at  Grenada  could 
be  considered,  in  a  proper  sense,  part* 
nership  property,  but  that  the  autho- 
rity of  Thornton  v.  Dixon  went  the 
full  length  of  the  point  for  the  heir ;  for, 
even  if  it  was  partnership  property, 
there  was  nothing  done  by  the  part- 
ners to  alter  the  nature  of  it. 

In  Randall  v.  Randall,  7  Sim. 
271,  Richard  and  William  Randall, 
tenants  in  common  of  an  estate,  ia 
1792,  agreed  to  carry  on  the  busi- 
ness of  farming  together, vincluding 
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the  growing  of  bops ;  and  in  1794, 
they   entered    into    partnership   as 
malsters,  and  soon  after  as  biscuit 
bakers.     At  that  time,  and   during 
all   the   subsequent    time,    Richard 
Randall  carried  on  his  separate  busi- 
ness of  a  land  surveyor,  and  William 
Randall   the  business  of  a   grocer. 
The  farming  and  malting  businesses 
were   carried   on   upon   the  family 
estate,  and  the  manufacture  of  bis- 
cuit partly  on  the  family  estate,  and 
r»i^Rl  P^f^^y  ^^'^  *I^*chard  Randall's 
L         -^  separate  properly.    In  1802, 
Richard  and  William  Randall  pur- 
chased one-fourth  of  the  family  estate 
from  their  brother  James;  in  1803, 
land  from  Miss  Long;  and  in  1805, 
land  from  Joseph  Tarver.     No  con- 
veyance was  executed  of  the  lands 
80    purchased,    except    those    pur- 
chased of  Tarver,  which  were  con- 
veyed, as  to  one  moiety,  to  the  use 
of  Richard  Randall  in  fee,  and,  as 
to  the   other  moiety  to  the  use  of 
William  Randall  and  a  trustee,  in 
the  usual  manner,  to  bar  dower.   All 
the  lands  so  purchased  were  paid  for 
out  of  the  partnership  moneys,  and 
(excepting  the  family  estate,  where 
the  mailing  and  biscuit  making  were 
partly  carried  on)  were  used  solely 
for  farming  and  agricultural  purposes. 
Id  1820,  Richard  and  William  Ran- 
dall   purchased,    with    partnership 
moneys,  two  messuages  and  gardens 
in  Portsea,  which  were  conveyed  in 
the  same  manner  as  the  lands  pur- 
chased from  Tarver.     This  property 
was  not  used    for  any  partnership 
purposes,  but  was  let  to  tenants.    In 
or   before  1815,  all  the  partnership 
business  in  trade  had  been  given  up, 
bat  the  farming  business  was  carried 
on    in   partnership   up   to  August, 
1827,  when  it  was  terminated  by  the 
death  of  Richard  Randall.     Sir  L, 
ShadwdU  V*  C.,  after  an  elaborate 
examination  of  the  authorities,  held, 
that  the  lands  were   not  converted 


into  personalty.  •<  It  does  not,"  said 
his  Honor,  <«  appear  that  the  parties 
purchased  any  part  of  the  land  for 
the  purposes  of  their  partnership 
in  trade.  Having,  in  the  first  in- 
stance, agreed  to  carry  on  the  farm- 
ing business  in  partnership,  they 
subsequently  agreed  to  become  co- 
partners, first  as  maltsters,  and  after- 
wards as  biscuit  bakers.  The  first 
purchase  that  they  made  was  of  an 
undivided  fourth  part  of  an  estate,  of 
which  they  previously  had  a  moiety 
as  tenants  in  common.  It  would, 
however,  be  strong  to  say,  that,  be- 
cause these  parlies,  being  partners  in 
the  farming  business,  which  is  not 
a  trade,  happen,  collaterally  to  that 
business,  to  carry  on  a  trade,  there- 
fore the  nature  of  the  property  which 
they  so  purchased  is  to  be  changed  ; 
and,  consequently,  I  do  not  think 
that  it  would  be  right  to  hold,  that 
one-fourth  of  the  family  estates  which 
Richard  and  William  Randall  pur- 
chased of  their  brother  James  is  to  be 
considered  as  partaking  of  the  nature 
of  personal  estate. 

"  The  next  estate  was  purchased 
of  Miss  Long,  but  it  was  never  used 
for  any  of  the  purposes  of  the  part- 
nership trade;  and,  as  the  judges 
who  decided  the  cases  to  which  I 
have  alluded,  have  expressed  their 
opinions  to  be,  that  land  cannot  be- 
come personal  estate  unless  it  is  pur- 
chased for  the  purposes  of  the  part- 
nership trade,  the  land  purchased  of 
Miss  Long,  although  it  may  have 
been  paid  for  out  of  the  partnership 
capital,  cannot  be  considered  as  par- 
taking of  the  natureof  personal  estate. 
«»  With  respect  to  the  land  pur- 
chased *from  Tarver,  it  was  p^iofti 
conveyed,  as  to  one  moiety,  L  -^ 
to  the  use  of  Richard  Randall  in  fee; 
and,  as  to  the  other  moiety,  to  the 
use  of  William  Randall  and  his  trus- 
tee, to  the  usual  uses  to  bar  dower. 
Therefore,  there  was   no  contnict. 
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eitherexpressorimpHedythatitshouId 
have  any  naturei  except  that  which 
was  originally  impressed  upon  it. 

<«The  mailing  business  ceased  in 
1807,  and  the  biscuit  baking  in  1815. 
In  1820,  the  two  brothers  purchased 
two  houses  and  gardens  in  Portsea, 
which  of  course  were  not  used  for 
farming  purposes,  but  were  let  to 
tenants.  These  premises  were  con- 
veyed in  the  same  manner  as  the 
land  purchased  of  Tarver  ;  and  if,  in 
those  instances  in  which  the  lands 
purchased  by  the  brothers  were  con- 
veyed to  them,  it  is  to  be  inferred, 
from  the  form  of  the  conveyance,  that 
they  intended  to  hold  them  as  real 
estate,  it  is  but  fair  to  conclude  that 
they  intended  to  hold  those  lands 
which  were  not  conveyed  to  them  in 
like  manner;  for  it  would  be  unrea- 
sonable to  suppose  that  they  meant  to 
hold  part  as  land  and  part  as  im- 
pressed wittt*the  character  of  per- 
sonal estate. 

«« The  fair  inference  to  be  drawn 
from  the  facts  of  this  case  is,  that 
the  trade  was  collateral  to,  and  arose 
out  of,  the  principal  business  of 
farming ;  and  there  is  no  reason  to 
conclude,  from  any  of  the  decided 
cases,  that  any  of  the  property  to 
which  this  suit  relates  ought  to  be 
considered  as  personal  estate.*' 

If,  however,  the  owners  of  real 
estate,  upon  entering  into  partner- 
ship, direct  or  agree  that  it  shall  be 
sold  upon  the  death  of  one  of  them, 
it  will  be  held  to  be  absolutely  con- 
verted into  personalty,  and  will  go  to 
the  personal  representative,  and  not 
to  the  heir  ofa  deceased  partner.  See 
Ripley  v.  Waierworth^  7  Yes,  425 ; 
TTiornton  v.  Bixon,  3  Bro.  C.  C.  199. 

So,  likewise,  property  purchased 
with  partnership  capital,  for  partner- 
ship purposes  in  trade,  and  therefore 
converted  into  personalty,  may  be  re- 
converted by  the  express  or  implied 
agreement  of  the  partners.  Thus,  in 


Rowley  v,  ^dams,  7  Beav.  548,  A. 
and  B.  purchased  realty  out  of  their 
partnership  assets,  which  was  used 
for  their  partnership  purposes,  and 
was  in  equity  to  be  considered  as 
personalty,  A  new  partnership  was 
formed  between  A.,  B.,  and  C  The 
really  continued  to  be  used  for  part- 
nership purposes,  but  A.  and  B.  sti- 
pulated for  a  rent  to  be  paid  them  by 
the  new  partnership,  composed  of 
A.,  B.,  and  C.  A.  died.  Lord 
Langdale,  M.  R.,  held,  that  the  pro- 
perly was  to  be  considered  as  part 
of  his  real  estate. 

The  share  of  a  deceased  partner 
in  freehold  and  copyhold  estates,  al- 
though purchased  with  partnership 
capital,  and  used  for  partnership  pur- 
poses in  ^rade,  has  been  .held  not  to 
be  converted  into  personalty  for  the 
purpose  of  being  ^included  ^#1371 
in  the  value  or  amount  of  •- 
which  probate  duty  is  payable  :  see 
Custance  v.  Bradshaw^  4  Hare, 
315  ;  where  Sir  /.  Wtgram,  V.  C. 
observes,  "  The  case  of  the  Crown 
rests  wholly  upon  the  proposition 
that  the  real  estate  of  a  partnership, 
purchased  with  partnership  assets, 
and  used  for  partnership  purposes, 
is  in  equity,  though  not  ia  fact,  per- 
sonal estate ;  and  the  cas«  of  Phil' 
lips  V.  Phillips,  was  referred  to  as 
having  carried  out  that  principle, 
and  determined  that  the  real  estate 
of  a  partnership  is,  in  equity,  per- 
sonal estate,  to  all  intents  and  pur- 
poses. It  does  not  appear  to  me 
that  a  decision  in  this  case  against 
the  claim  of  the  Crown  will  conflict 
with  that  or  any  other  case  upon  the 
same  subject ;  and,  consequently,  in 
deciding  against  the  claim  of  the 
Crown  in  this  case,  I  am  not  called 
upon  to  express  any  opinion  upon 
the  judgment  in  Phillips  v.  Phillips* 
All  that  is  necessarily  involved  in 
the  case  referred  to  (including  Phi 
lips  V.  Phillips)  is,  that  those  i 
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whom  property  directed  to  be  con- 
rerted  is  vested,  are  trustees  for  the 
persoos  to  whom  the  personal  estate 
of  the  owner  may  belong.  The  rule 
of  equity  reh'ed  upon  by  the  Crown  is 
folly  satisfied  by  that  interpretation 
of  the  rule,  and  the  rule  so  inter- 
preted decides  nothing  in  the  pre- 
sent case." 

The  result  of  the  authorities  ap- 
pears to  be  this,  that,  in  the  absence 
of  any  agreement,  and  except  for 
the  purpose  of  the  payment  of  pro- 
bete  duty,  real  estate  purchased 
with  partnership  capital  for  the  pur- 


poses of  partnership  in  trade  will  in 
equity  be  converted  into  personalty ; 
but,  where  real  estate  belongs  to 
the  partners,  or  has  been  acquired 
by  them  out  of  their  private  moneys, 
or  by  gift,  although  it  is  used  for 
partnership  purposes  in  trade,  or  if, 
although  paid  for  out  of  the  partner- 
ship capital,  it  is  not  purchased  for 
the  purposes  of  partnership  in  trade* 
it  will,  in  the  absence  of  any  agree- 
ment or  direction  for  its  sale,  retain 
the  character  of  really.  See,  how- 
ever, Collyer  on  Partnership,  93, 
2nd  ed. 


"There  certainly  are  cases  in 
which  equity  will  consider  joint  ten- 
ants as  tenants  in  comrqon  ;  and 
one  of  those  cases  is,  w4iere  a  pur- 
chase of  land  is  made  by  two  per- 
sons, with  a  view  to  expending  large 
sams  of  money  in  the  improvement 
of  it ;"  per  Tilohman.C.  J.,  in  Duti" 
can  V.  Forrer,  6  Binney,  193,  196. 
See  Mayburry  v.  Bri^n  et  a/.  15 
Peters,  21,  36.  In  a  case,  in 
Pennsylvania,  of  a  title  under 
warrant  and  survey,  where  the 
purchase-money  had  been  paid  in 
equal  portions  by  two  persons,  it 
was  decided  that  the  interest  was 
not  joint,  but  in  common,  chiefly 
upon  the  ground  that  the  estate  was 
not  a  complete  legal  one,  but  was 
only  an  inchoate  interest,  in  the  na- 
ture of  an  equitable  estate.  "  If  a 
patent  had  been  issued  to  the  two 
persons,"  said  Tilghman,  C.  J  ,  ••!  in- 
cline to  think,  that  the  circumstance 
of  their  having  paid  the  purchase- 
money  equally,  would  not  have  been 
^ufQcient  to  render  the  estate  a  tcn- 
jpcy  in  common  in  equity.  Such 
J  the  opinion  of  Lord  Hardwicke 
**  11 


in  [Rigden  v.  ValKer,']  3  Atk. 
735,  although  the  contrary  seems  to 
have  been  taken  for  granted,  in  the 
argument  of  counsel,  in  1  Vern. 
361.  But  there  are  cases,  where  in 
in  equity,  an  estate  will  be  consider- 
ed as  in  common,  although  at  law  it 
is  a  joint-tenancy.  In  such  cases, 
courts  of  equity  proceed  on  the  in- 
tention of  the  parties  deduced  from 
the  nature  of  the  transaction ;  as 
where  several  persons  engage  in  an 
enierprize,  which  requires  large  ad- 
vances besides  the  original  purchase 
money,  the  draining  of  marshes  for 
instance,  or  the  erection  of  mills  or 
manufactories.  The  case  of  Lake 
V.  Craddock  et  al.  3  P.  Wms.  158, 
was  a  purchase  of  lands  overflowed 
with  water,  for  the  purpose  of  re- 
claiming them.  This  was  consider- 
ed as  a  tenancy  in  common,  although 
the  legal  transfer  was  in  joint  tenan. 
cy.  So  if  two  advance  money  on  a 
mortgage,  though  the  estate  is  con- 
veyed jointly,  it  shall  be  a  tenancy 
in  common."  Caines  v.  Leasee  of 
Grant,  6  Binney,  119,  120.  See 
Cuyler  and  others  v.  Bradt  and 
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Others,  2  Caines'  Cases,  826 ;  CW' 
tie  ^c.  y*  Ttbbs^  Heirs,  5  Monroe, 
440,  448 ;  Overton  y.  Xocy,  ^c,  6 
Id.  18,  15. 

In  regard  to  the  case*  discassed  in 
the  preceding  note,  where  a  mort- 
gage is  made  to  two  jointly  as  se- 
curity for  money  advanced  by  both, 
there  is  a  difierence  among  the  au- 
thorities in  this  country.  In  Mas- 
sachusetts, although  a  statute  pro- 
Tides  that  all  ccAiveyances  to  two  or 
more  grantees  shall  create  a  tenancy 
in  comnoon,  unless  an  opposite  intent 
be  apparent,  it  is  yet  settled  that  a 
conveyance  by  mortgage  to  two  per- 
sons in  fee,  to  secure  a  joint  debt 
makes  a  joint  tenancy,  before  fore- 
closure; upon  the  ground  that  as 
the  remedy  to  recover  the  debt 
would  survive  upon  the  death  of 
either,  the  intent  of  the  parties  roust 
be  that  the  collateral  security  of  the 
mortgage  should  comport  with  the 
remedy  by  action,  and  therefore 
should  survive ;  ^ppleton  v.  Boyd^ 
7  Massachusetts,  131, 134 ;  butafter 


foreclosure  it  becomes  a  tenancy  m 
common  in  the  land ;  Ooodunn7.Rick-> 
ardson.  Mm.,  1 1  Id.  469.  And  the 
decision  in  Appleton  v.  Boyd,  haa 
been  followed  in  Maine  ;  £insley  t. 
Mbott,  19  Maine,  480,  434  ;  where 
it  is  spoken  of  as  convenient,  and  as 
affording  the  most  simple  remedies 
with  the  least  liability  to  inconve- 
nience  and  loss.  Under  a  similar 
statute  of  Rhode  Island,  howerert 
this  construction  was  disapproved  of 
in  the  circuit  court,  and  it  was  held 
that  the  tenancy  was  in  commoQ» 
and  that  upon  the  death  of  one,  the 
legal  title  to  a  moiety  of  the  estate 
vested  in  his  heirs,  though  as  a  se- 
curity, the  benefit  of  it  followed  the 
debt;  Randall  v.  Phillips  et  al., 
8  Mason,  378,  884. 

The  subject  of  real  estate  par- 
chased  with  partnership  funds  and 
held  for  partnership  purposes,  will 
be  found  discussed  at  large  in  a  note 
to  1  American  Leading  cases,  385-» 
341. 


[♦188] 


♦DYER  V.  DYER. 


P  cox,  92.-.NOV.  20, 21.  AND  27, 1 78a    IN  THE  EXCHEQUER,  BEFORE  LORD 
CHIEF  BARON  EYRE,  BARON  HOTHAM,  BARON  THOMPSON.] 


PURCHASE  IN  THE  NAME  OF  A  SON.— ADVANCEMENT.]— O^- 
hold  granted  to  A.  and  B,  his  vnfe^  and  C.  his  younger  son^  to  take  in 
succession/or  their  lives  and  the  life  of  the  survivor.  The  jmrchase-mone^ 
teas  all  paid  hy  A,  C.  is  not  a  trustee  of  his  Ufe4nterest  far  A. ;  but 
takes  it  beneficially  as  an  advancement  from  his  father. — Resulting  trusL 

In  1737,  certain  copyhold  premises,  holden  of  the  manor  of  Heytei- 
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bury,  in  the  coonty  of  Wiks,  were  granted  by  the  lord,  according  to  the 
custom  of  that  manor,  to  Simon  Dyer  (the  plaintifT's  father)  and  Mary  his 
wife,  and  the  defendant  William  his  other  son,  to  take  in  succession  for 
their  Hres  and  to  the  longest  liver  of  them.  The  purchase  money  was 
paid  by  Simon  Dyer,  the  father.  He  survived  his  wife,  and  lived  until 
1785,  and  then  died,  having  made  his  will,  and  thereby  devised  all  his 
ioterest  in  these  copyhold  premises  (amongst  others)  to  the  plaintiflf,  his 
younger  son. 

The  present  bill  stated  these  circumstances,  and  insisted  that  the  whole  pur^ 
chase-money,  being  paid  by  the  father,  although,  by  the  form  of  the  grant,  the 
wife  and  the  defendant  had  the  legal  interest  in  the  premises  for  their  lives 
in  succession,  yet  in  a  court  of  equity  they  were  l^t  trusted  for  the  father, 
and  the  bill  therefore  prayed  that  the  pbintiff,  as  devisee  of  the  father, 
might  be  quieted  in  the  possession  of  the  premises  during  the  life  of  the 
defendant. 

The  defendant  insisted  that  the  insertion  of  his  name  in  the  grant  ope* 
rated  as  an  advancement  to  him  from  his  *  father  *to  the  extent  of  _._^ 
the  legal  interest  thereby  given  to  him.  And  this  was  the  whole  L  J 
question  in  the  cause. 

This  case  was  very  fully  argued  by  Mr.  Soliciior' General  and  Ainge^ 
for  the  plaintrif;  and  by  Burton  and  Morris  for  the  defendant.  The  fol« 
lowing  cases  were  cited,  and  very  particularly  commented  on : — Smith  v. 
Baker^  1  Atk.  385 ;  Taylor  v.  Taylor,  1  Atk.  386 ;  Mumma  v.  Mumma^ 
2  Vern.  19;  Howe  7.  Howe,  iVern.  415;  w^non.,  2  Freem.  128;  Benger 
T.  Brew,  1  P.  Wms.  781 ;  Dickenson  v.  Shaw,  before  the  Lords  Commis- 
sioners,  in  1770  ;  Bedwell  v.  Froome,  before  Sir  71  Sewell,  on  the  lOih  of 
May,  1778 ;  Bow  ▼.  Bowden,  before  Sir  L.  Kenyan,  setting  for  the  Lord 
Chancellor ;  Crisp  v.  Pratt,  Cro.  Car.  549 ;  Scroope  v.  Scroope,  I  Ch. 
Ca.  27;  Eiliot  v.  Elliot,  2  Ch.  Ca.  231 ;  Ehrand  v.  Dancer,  2  Ch.  Ca. 
t6;  Kingdon  v.  Bridges,  2  Vern.  67 ;  Back  v.  Andrew,  2  Vern.  120; 
JRvndle  v.  Bundle,  2  Tern.  264 ;  Lamplugh  v.  Lamplugh,  1  P.  Wms. 
Ill ;  Stileman  v.  Ashdown,  2  Atk.  477 ;  Pole  v.  Pole,  1  Yes.  76. 

Lord  Cribf  Baron  Evrb,  after  directing  the  cause  to  stand  over  for  a 
few  days,  delivered  the  judgment  of  the  Court.  ^ 

The  question  between  the  parties  in  this  cause  is,  whether  the  defendant 
18  to  be  considered  as  a  trustee  for  his  father  in  respect  of  his  succession  to 
the  legal  interest  of  the  copyhold  premises  in  question,  and  whether  the 
plaintiff*,  as  representative  of  the  father,  is  now  entitled  to  the  benefit  of 
that  trust.  I  intimated  my  opinion  of  the  question  on  the  hearing  of  the 
cause ;  and  I  then  indeed  entertained  very  little  douht  upon  the  rule  of  a 
court  of  equity,  as  applied  to  this  subject;  but  as  so  many  cases  have  been 
cited,  some  of  which  are  not  in  print,  we  thought  it  convenient  to  take  an 
opportunity  of  looking  more  fully  into  them,  in  order  that  the  ground  of 
our  decision  may  be  put  in  as  clear  a  light  as  possible,  especially  in  a  case 
in  which  so  great  a  difference  of  opinion  seems  to  have  prevailed  at  the  bar. 
And  I  have  met  with  a  case,  in  addition  to  those  cited,  which  is  that  of 
Bumboll  V.  RumboU,{a)  on  the  20th  of  April,  1761. 

(a)  Since  reported,  2  Eden,  15. 
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The  clear  result  of  all  the  cases,  without  a  single  exception,  is  that  the 
r*l40l  ^^^^^  ^  ^  ^^^^^  estate,  whether  freehold,  copyhold,  *or  leasehold^ 
L  -^  whether  taken  in  the  names  of  the  purchaser  and  others  jointly,  or 
in  the  names  of  others  without  that  of  the  purc/iaser  ;  whether  in  one  name 
or  several ;  whether  jointly  or  successive,  results  to  the  man  who  advances 
the  purchase-money.  This  is  a  general  proposition,  supported  by  all  the 
cases,  and  there  is  nothing  to  contradict  it;  and  it  goes  on  a  strict  analogy 
to  the  rule  of  the  common  law,  that  where  a  feoffment  is  made  without  con- 
sideration, the  use  results  to  the  feo^r.  It  is  the  esUiblished  doctrine  of  a 
court  of  equity,  that  this  resulting  trust  may  be  rebutted  by  circumstances 
in  evidence. 

The  cases  go  one  step  further,  and  prove  that  the  circumstance  of  ont 
or  more  of  the  nominees,  being  a  child  or  children  of  the  purchaser,  is  to 
operate  by  rebutting  th?  resulting  trust;  and  it  has  been  determined  in  eo 
many  cases,  that  the  nominee^  being  a  child,  shall  huve  such  operation  as  a 
circumstance  of  evidence,  ttfat  we  should  be  disturbing  land-marks  if  we 
suffered  either  of  these  proposifions  to  be  called  in  question,  namely,  that 
such  circumstance  shall  rebut  the  resuhing  trust,  and  that  it  shall  do  so  as 
a  circumstance  of  evidence.  I  think  it  would  have  been  a  more  simple 
doctrine  if  the  children  had  been  considered  as  purchasers  for  a  valuable 
consideration.  Natural  love  and  affection  raised  a  use  at  common  law. 
Surely,  then,  it  will  rebut  a  trust  resulting  to  the  father.  This  way  of  con- 
sidering it  would  have  shut  out  all  the  circumstances  of  evidence  which 
have  found  their  way  into  many  of  the  cases,  and  would  have  prevented 
some  very  nice  distinctions,  and  not  very  easy  to  be  understood.  Consider- 
ing it  as  a  circumstance  of  evidence,  there  must  be  of  course  evidence 
admitted  on  the  other  side.  Thus,  it  was  resolved  into  a  question  of  inteDt* 
which  was  getting  into  a  very  wide  sea,  without  very  certain  guides. 

In  the  most  simple  case  of  all,  which  is  that  of  a  father  purchasing  in  the 
name  of  his  son,  it  is  said  that  this  shews  that  the  father  intended  an 
advancement;  and,  therefore,  the  resulting  trust  is  rebutted;  but  then  a 
circumstance  is  added  to  this,  namely,  that  the  son  happened  to  be  provided 
for.  Then  the  question  is,  did  the  father  intend  to  advance  a  son  already 
r*\4\l  P""^^'^*^^  ^^^^  ^''^  *Nottingham{a)  could  not  get  over  this  ;  and 
1-  -'he  ruled,  that  in  such  a  case  the  resulting  trust  was  not  rebutted  ; 
and  in  Pole  v.  Pole,  1  Ves.  76,  Lord  Hardwicke  thought  so  too ;  and  yet 
the  rule,  in  a  court  of  equity,  as  recognised  in  other  cases,  is,  that  the  father 
is  the  only  judge  as  to  the  quantum  of  a  son*8  provision  ;  that  distinction, 
therefore,  of  the  son  being  provided  for  or  not,  is  not  very  solidly  taken  or 
uniformly  adhered  to.(6)  It  is  then  said,  that  a  purchase  in  the  name  of  a 
son  is  a  primd  facie  advancement  (and,  indeed,  it  seems  difficult  to  put  it 
in  any  other  way).  In  some  of  the  cases,  some  circumstances  have 
appeared  which  go  pretty  much  against  that  presumption  :  as  where  the 
father  has  entered  and  kept  possession  and  taken  the  rents,  or  where  he 
has  surrendered  or  devised  the  estate,  or  where  the  son  has  given  receipts 
in  the  name  of  the  father ;  the  answer  given  is,  that  the  father  took  the 

(a)  Grey  v.  Grey,  9  Swanst.  600 ;  ^.  C,  Finch^  343 ;  and  see  Ellwt  v.  EUiot,  9  Ch.  Ca. 
931 ;  Loyd  v.  Rtad,  1  P.  Wmn.  608. 
(6)  See  Redingtoa  v.  RedingUm,  3  Ridg.  190 ;  Sidmouth  v.  Sidmoutk,  9  Beav.  456. 
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rents  as  guardian  of  his  son.  Now,  would  the  Court  sustain  a  bill  by  the 
son  against  the  father  for  these  rents?  I  should  think  it  pretty  difficult  to 
succeed  in  such  a  bill.  As  to  the  surrender  and  devise,  it  is  answered, 
that  these  are  subsequent  acts;  whereas  the  intention  of  the  father  in  takings 
the  purchase  in  the  son*8  name  must  be  proved  by  concomitant  acts  ;  yet 
these  are  pretty  strong  acts  of  ownership,  and  assert  the  right  and  coincide 
inch  the  possession  and  enjoyment.  As  to  the  son*s  giving  receipts  in  the 
name  of  the  father,  it  is  said  that  the  son,  being  under  age,  he  could  not 
give  receipts  in  any  other  manner;  but  I  own  this  reasoning  does  not 
satisfy  me. 

In  the  more  comph'cated  cases,  where  the  life  of  the  son  is  one  of  the 
lives  to  take  in  succession,  other  distinctions  are  taken.  If  the  custom  of 
the  manor  be,  that  the  first  taker  might  surrender  the  whole  lease,  that  shall 
make  the  other  lessees  trustees  for  him ;  but  this  custom  operates  on  the 
legal  estate,  not  on  the  equitable  interest ;  and,  therefore,  this  is  not  a  very 
solid  arganrient.  When  the  lessees  are  to  take  successive,  it  is  said,  that, 
as  the  father  cannot  take  the  whole  in  his  own  name,  but  must  insert  other 
names  in  the  lease,  then  the  children  shall  be  trustees  for  the  father;  and, 
to  be  sure,  if  *ihe  circumstance  of  a  child  being  the  nominee  is  not  j-^i^oi 
decisf  re  the  other  way,  there  is  a  great  deal  of  weight  in  this  obser-  L  -' 
▼ation.  There  may  be  many  prudential  reasons  for  putting  in  the  life  of  a 
child  in  preference  to  that  of  any  other  person ;  and  if  in  that  case  it  is  to 
be  collected  from  circumstances  whether  an  advancement  was  meant,  it 
will  be  difficult  to  find  such  as  will  support  that  idea:  to  be  sure,  taking 
the  estate  in  the  name  of  the  child,  which  the  father  niight  have  taken  in 
bis  own«  afibrds  a  strong  argument  of  such  an  intent ;  but  where  the  estate 
roast  necesaarily  be  taken  to  lives  in  succession,  the  inference  is  very  dif- 
ferent. These  are  the  difficulties  which  occur  from  considering  the  pur- 
chase la  iho  son's  name  as  a  circumstance  of  evidence  only.  Now,  if  it 
were  once  laid  down  that  the  son  was  to  be  taken  as  a  purchaser  for  a 
vaiaable  consideration,  all  these  matters  of  presumption  would  be  avoided. 

It  mast  be  admitted,  that  the  case  of  Dickenson  v.  Shaw  is  a  case  very 
strong-  to  support  the  present  plaintiflf's  claim.  That  came  on  in  Chancery 
on  the  22nd  of  May,  1770.  A  copyhold  was  granted  to  three  lives  to  take 
in  SQccession,  the  father,  son,  and  daughter;  the  father  paid  the  fine;  there 
was  no  custom  stated ;  the  question  was,  whether  the  daughter  and  her 
hosband  were  trustees  during  the  life  of  the  son,  who  survived  the  father. 
At  the  time  of  the  purchase,  the  son  was  nine,  and  the  daughter  seven 
years  old.  It  appeared  that  the  father  had  leased  the  premises  from  three 
jrcars  to  three  years  to  the  extent  of  nine  years.  On  this  case.  Lords  Com- 
missioners Sniythe  and  Aston  were  of  opinion,  that,  as  the  father  had  paid 
the  purchase-money,  the  children  were  trustees  for  him.  To  the  note  I 
have  of  this  case,  it  is  added,  that  this  determination  was  contrary  to  the 
general  opinion  of  the  bar,  and  also  to  a  case  of  Taylor  v.  Alston  in  this 
Court.  In  Dickenson  v.  Shaw  there  was  some  little  evidence  to  assist  the 
idea  of  its  being*  a  trust,  nam%Iy,  that  of  the  leases  made  by  the  father;  if 
that  made  an  ingredient  in  the  determination,  then  that  case  is  not  quite  in 
point  to  the  present;  but  I  rather  think  that  the  meaning  of  the  Court  was, 
that  the  burthen  of  proof  lay  on  the  child  ;  and  that  the  cases,  which  went 
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r»1431  ^^®  ^'^^^  *way,  were  only  those  in  which  the  estate  was  entirely 
L        -I  purchased  in  the  names  of  the  children ;  if  so,  they  certainly  were 
not  quite  correct  in  that  idea,  for  there  had  been  cases  in  which  the  estates 
had  been  taken  in  the  names  of  the  father  and  son.     I  have  been  favoured 
with  a  note  of  Rumholl  v.  RumboU[a)  before  Lord  Keeper  Henley  on 
the  20th  of  April,  1761,  where  a  copyhold  was  taken  for  three  lives  in 
succession,  the  father  and  two  sons ;   the  father  paid  the  fine ;  and  the 
custom  was,  that  the  first  taker  might  dispose  of  the  whole  estate  (and  his 
Lordship  then  stated  that  case  fully.)    Now,  this  case  does  not  amount  to 
more  than  an  opinion  of  Lord  Keeper  Henley;  but  he  agreed  with  me  in 
considering  a  child  as  a  purcha$er  for  good  considemtion  of  an  estate  bought 
by  the  father  in  his  name,  though  a  trust  would  result  as  against  a  stranger. 
It  has  been  supposed  that  the  case  of  Taylor  v.  AUton  in  this  court  denied 
the  authority  of  Dickenson  v.  Shaw.    That  cause  was  heard  before  Lord 
Chief  Baron  Smythe,  myself,  and  Mr.  Baron  Burland^  and  was  the  case  of 
an  UDcle  purchasing  in  the  names  of  himself  and  a  nephew  and  niece:  it 
was  decided  in  favour  of  the  nephew  and  niece,  not  on  any  general  idea  of 
their  taking  as  relations,  but  on  the  result  of  much  parol  evidence,  which 
was  admitted  on  both  sides ;  and  the  equity,  on  the  side  of  the  nominees, 
was  thought  to  preponderate.    Lord  Kenyon  was  in  that  cause,  and  hit 
argument  went  solely  on  the  weight  of  the  parol  evidence ;  indeed,  as  far  as 
the  circumstance  of  the  custom  of  the  first  taker's  right  to  surrender,  it  was 
a  strong  case  in  favour  of  a  trust ;  however,  the  Court  determined  the  other 
way  on  the  parol  evidence :  that  case,  therefore,  is  not  material.  Another  case 
has  been  mentioned,  which-is  not  in  print,  and  which  was  thought  to  be  mate- 
rially applicable  to  this  [Bedwell  v.  Froome,  before  Sir  T.  SeweU ;)  but  that 
was  materially  distinguishable  from  the  present;  as  far  as  the  general  doctrine 
went,  it  went  against  the  opinion  of  the  Lords  Commissioners.     His  Honor 
there  held,  that  the  copyholds  were  part  of  the  testator's  personal  estate,  for 
that  it  was  not  a  purchase  in  the  name  of  the  daughter;  she  was  not  to 
have  the  legal  estate ;  it  was  only  a  contract  to  add  the  daughter's  lib 
r*]44l  ^^  ^  '^^^  '^^^  ^^  *^  granted  to  the  father  himself;  there  could  be 
L        -'no  question  about  her  being  a  trustee ;  for  it  was  as  a  freehold  in 
him  for  his  daughter's  life ;  but,  in  the  course  of  the  argument.  His  Honor 
stated  the  common  principles  as  applied  to  the  present  case ;  and  ended  by 
saying,  that,  as  ^tween  father  and  child,  the  natural  presumption  waSf 
that  a  provision  was  meant.    The  anonymous  case  in  2  Freem.  123,  cor- 
responds very  much  with  the  doctrine  laid  down  by  Sir  T.  SeweU;  and  it 
observes,  that  an  advancement  to  a  child  is  considered  as  done  for  valuable 
consideration,  not  only  against  the  father,  but  against  creditors.     Kingdon 
y.  Bridges  is  a  strong  cose  to  this  point :  that  is,  the  valuable  nature  of  the 
consideration  arising  on  a  provision  made  for  a  wife  or  for  a  child ;  for  there 
the  question  arose  as  against  creditors. 

I  do  not  find  that  there  are  in  print  more  than  ^hree  cases  which  respect 
copyholds,  where  the  grant  is  to  take  successive:  Bundle  y.  Rundle,  2 
Vern.  264,  which  was  a  case  perfectly  clear ;  Benger  v.  Drew,  1  P.  Wms. 
781,  where  the  purchase  was  made  partly  with  the  wife's  money ;  and 
Smith  V.  Baker^  I  Atk.  385,  where  the  general  doctrine,  as  applied  to 

(a)  3  Eden,  15. 
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ttfBDgera*  was  recognised ;  but  the  case  turned  on  the  question,  whether 
the  interest  was  well  devised.  Therefore,  as  far  as  respects  this  particular 
case,  Dickenson  v.  Shaw  is  the  only  case  quite  in  point;  and  then  the 
question  is,  whether  that  case  is  to  be  abided  by  t  With  great  reverence 
to  the  memory  of  those  two  judges  who  decided  it,  we  think  that  case  can- 
not be  followed ;  that  it  has  not  stood  the  test  of  time  or  the  opinion  of 
learned  men ;  and  Lord  Kenyan  has  certainly  intimated  his  opinion  against 
it.  On  examination  of  its  principles,  they  seem  to  rest  on  too  narrow  a 
foundation,  namely,  that  the  inference  of  a  provision  being  intended,  did  not 
arise  because  the  purchase  could  not  have  been  taken  wholly  in  the  name 
of  the  purchaser.  This,  we  think,  is  not  sufficient  to  turn  the  presumption 
against  the  child.  If  it  is  meant  to  be  a  trust,  the  purchaser  must  shew 
that  intention  by  a  declaration  of  trust ;  and  we  do  not  think  it  right  to 
doubt  whether  an  estate  in  succession  is  to  be  considered  as  an  advance* 
Bent  when  a  moiety  of  an  estate  in  possession  certainly  would  «be  ^^^4^.-% 
so.  If  we  were  to  enter  into  all  the  reasons  that  might  possibly  L  -I 
influence  the  mind  of  the  purchaser,  many  might  perhaps  occur  in  every 
case  upon  which  it  might  be  argued  that  an  advancement  was  not  intended; 
and  I  own  it  is  not  a  very  prudent  conduct  of  a  man  just  married  to  tie  up 
hia  property  for  one  child,  and  preclude  himself  from  providing  for  the  rest 
of  bis  family ;  but  this  applies  equally  in  case  of  a  purchaser  in  the  name 
of  the  child  only.  Yet  that  case  is  admitted  to  be  an  advancement;  indeed* 
if  any  thing,  the  latter  case  is  rather  the  strongest,  for  there  it  must  be  con- 
fined to  one  child  only.  We  think,  therefore,  that  these  reasons  partake  of 
loo  great  a  degree  of  refinement,  and  should  not  prevail  against  a  rule  of 
property  which  is  so  well  established  as  to  become  a  land-mark,  and  which, 
whether  right  or  wrong,  should  be  carried  throughout. 

This  bill  must  therefore  be  dismissed  ;  but,  after  stating  that  the  only 
case  in  point  on  the  subject  is  against  our  present  opinion,  it  cenainly  will 
be  proper  to  dismiss  it  without  costs. 


Dyer  v.  Dyer  is  a  leading  case  on 
the  doctrine  of  resulting  trusts  upon 
parcbases  made  in  the  names  of 
strangers,  but  more  especially  on  the 
Tery  important  exception  to.  the  doc^ 
trine  where  purchases  are  made,  not 
in  the  names  of  strangers,  but  of 
children  or  persons  equally  fieivour^ 
ed. 

As  to  purchases  made  in  the 
names  of  strangers,  the  Lord  Chief 
Baron  Eyre  in  his  judgment  ob. 
serves,  «•  The  clear  result  of  all  the 
oases,  without  a  single  exception,  is, 
that  the  trust  of  a  legal  estate,  wheth- 
er freehold,  copyhold,  or  leasehold  ; 
whether  taken  in  the  names  of  the 


purchaser  and  others  jointly,.or  in  the 
names  of  others  without  that  of  the 
purchaser;  whether  in  one  name  or 
several,  whether  jointly  or  successive, 
results  to  the  man  who  advances  the 
purchase-money;  and  it  goes  on  a 
strict  analogy  to  the  rule  of  common 
law,  that,  where  a  feoffinent  is  made 
without  consideration, the  use  results 
to  the  feoflbr." 

To  illustrate  this  statement  of  the 
doctrine,  suppose  A.  advances  the 
purchase  money  of  a  freehold,  copy- 
hold, or  leasehold  estate,  and  a  con- 
veyance, surrender,  or  assignment  of 
the  legal  interest  in  it  is  made  either 
to  B.  or  to  B.  and  C,  or  to  A.,  B., 
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and  C.  joiDtly,  or  to  A.,  B., 
and  C.  successively.  In  all  these 
cases,  if  B.  and  G.  are  ^strangers, 
r*l4fi1  a  trust  will  result  in  favour 
L  -•  of  A,  That  a  trust  results 
where,  the  conveyance  is  taken  in 
one  name  or  several  jointly,  see 
Ex  parte  Houghton,  17  Ves.  253; 
Rider  v.  Kidder,  10  Ves.  367;  or 
successive,  see  Howe  ▼.  Howe,  1 
Vern.  415;  IVitherB  ▼•  Withers, 
Amb.  151  ;  Smith  v.  Baker,  I  Atk. 
385 ;  and  a  custom  of  a  manor  that 
a  nominee  should  take  bene6cially, 
will  not  hold  good,  as  being  unrea- 
sonable and  contrary  to  the  princi- 
ples of  resulting  trusts  ;  Lewis  v. 
Lane,  2  My.  &  K.  440,  overruling 
Edwards  v.  Fidel,  3  Madd.  237. 
The  doctrine  is  applicable  to  personal 
as  well  as  to  real  estate ;  and  a  trust 
will  result  for  the  person  advancing 
the  consideration-money  who  takes  a 
l)ond  or  a  transfer  of  stock,  or  who 
purchases  an  annuity  or  any  other 
thing  of  a  personal  nature  in  the 
name  of  a  stranger :  see  Ehrand  v. 
Dancer,  2  Ch.  Ca.  26 ;  Mortimer  v. 
Davies,  cited  Rider  v.  Kidder,  10 
Ves.  365,  866  ;  Loyd  v.  Read,  1  P. 
Wms.  607 ;  Ex  parte  Houghton, 
17  Ves.  253;  Sidmouth  v.  Sid- 
mouth,  2  Bear.  454.  The  doctrine 
of  resulting  trusts  is  applicable  also 
to  cases  where  two  or  more  persons 
advance  the  purchase-money  jointly. 
Lord  Hardwicke,  indeed,  in  Crop  v. 
Norton,  Barnard.  C.  Rep.  184,  S.  C. 
9  Mod.  235,  is  said  to  have  thought 
that  it  was  confined  to- cases  where 
the  whole  consideration  moved  from 
one  person.  However,  in  Wray  v. 
Steele,  2  V.  &  B.  888,  Sir  Thomas 
Plumer,  V.  C,  upon  the  general 
principle,  decided  that  there  was  a 
resulting  trust  upon  a  joint  advance, 
where  the  purchase  was  taken  in  the 
name  of  one,  "Lord  Hardwicke," 
observed  his  Honor,  "could  not 
have  used  the  language  ascribed  to 


him.  What  is  there  applicable  to  an 
advance  by  a  single  individual,  that 
is  not  equally  applicable  to  a  joint  ad- 
vance under  similar  circumstances  !'* 

But  no  trust  will  result  if  the  pol- 
icy of  an  act  of  Parliament  would  be 
thereby  defeated.  Thus,  no  trust 
will  result  in  favour  of  a  person  ad- 
vancing the  purchase*money  of  a 
ship  registered  in  the  name  of  an- 
other ;  for  the  register,  according  to 
the  policy  of  the  Registry  Acts,  is 
conclusive  evidence  of  ownership, 
both  at  law  and  in  equity.  "  The 
Registry  Acts,"  says  Lord  Eldon^ 
"  were  drawn  upon  this  policy  ;  that 
it  is  for  the  public  interest  to  secure 
evidence  of  the  title  to  a  ship,  from 
her  origin  to  the  moment  in  which 
you  look  back  to  her  history ;  how 
far  throughout  her  existence  she  has 
been  British  built  and  British  own- 
ed ;  and  it  is  obvious,  that,  if,  where 
the  title  arises  by  act  of  the  parties, 
the  doctrine  of  implied  trust  in  this 
court  is  to  be  applied,  the  whole  pol- 
icy of  these  acts  may  be.  defeated  :'• 
Ex  parte  Yallop,  15  Ves.  68;  see 
also  Ex  parte  Houghton,  17  Ves. 
251 ;  Slater  v.  milis,  1  Beav.  354. 
See  the  New  Registry  Act,  8  &  9 
Vict.  c.  89,  s.  36,  whereby,  after 
enacting  that  no  greater  number 
♦than  thirty-two  persons  are  rti^^i 
to  be  registered  at  one  time  L  J 
as  the  legal  owners  of  a  ship,  it  is 
provided,  "  that  nothing  therein  con- 
tained shall  afiect  the  equitable  title 
of  minors,  heirs,  legatees,  creditors* 
or  others  exceeding  that  number, 
duly  represented  by  or  holding  from 
any  of  the  persons  within  the  said 
number." 

A  trust  will  not,  it  seems,  result  in 
favour  of  a  person  who  has  purchased 
an  estate  in  the  name  of  another  in 
order  to  give  him  a  vote  in  electing 
a  member  of  Parliament :  Groves  v« 
Groves,  3  Y.  &  J.  163 ;  see  175. 

If  the  advance  of  ^he  purchase- 
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money  by  the  real  purchaser  does 
not -appear  on  the  face  of  the  deed, 
and  even  if  it  is  stated  to  have  been 
made  by  the  nominal  purchaser,  pa- 
rol evidence  is  admissible  to  prove 
by  whom  it  was  actually  made.  Thus, 
in  iS'iV  John  Peachy* 3  caae^  Rolls, 
E.  T.,  1759,  MS,,  Sugd.  V.  and  P. 
910,  llih  edit..  Sir  Thomas  Clarke, 
M.  R.,  laid  it  down,  that,  if  A.  sold 
an  estate  to  C,  and  the  consideration 
urns  expressed  to  be  paid  by  B.,  and 
the  conveyance  tnade  to  B.,  the 
Court  would  allow  parol  evidence  to 
prove  the  money  paid  by  C. ;  see, 
also,  RyaU  v.  Ryall,  1  Atk.  59  ;  S. 
a,  Amb.  418 ;  milis  v.  mUis,  2 
Atk,  71 ;  Bartlett  v.  Pickersgill,  1 
Eden,  516  ;  Lane  v.  Dighton,  Arab. 
409 ;  Groves  v.  Groves,  8  Y.  &  J. 
163.  We  may,  therefore,  consider 
Kirk  V.  fVebb,  Prec.  Ch.  84 ;  Heron 
T.  Heron,  Prec.  Ch,  163,  and  other 
older  cases  to  be  overruled,  in  which 
it  was  held  that  parol  evidence  could 
not  be  admitted  to  prove  payment  of 
purchase-money,  so  as  to  raise  a  re- 
auhing  trust,  on  the  ground,  that  the 
admission  of  such  evidence  would  be 
contrary  to  the  Statute  of  Frauds ; 
for  the  trust,  which  results  to  the 
person  paying  the  purchase-money 
and  taking  a  conveyance  in  the  name 
of  another,  is  a  trust  resulting  by 
operation  of  law,  and  trusts  of  that 
nature  are  expressly  excepted  from 
the  statute.  See  29  Car.  2,  c.  8,  s. 
8«  Where  the  trust  does  not  arise  on 
the  face  of  the  deed  itself,  parol  evi- 
dence must  prove  the  fact  of  the  ad- 
vance of  the  purchase-money  very 
clearly  :  Newton  v.  Preston,  Prec. 
Ch.  103 ;  Gascoigne  v.  Thwing,  1 
Vern.  366 ;  Willis  v.  Willis,  2  Atk. 
71 ;  Goodright  v.  Hodges,  1  Walk. 
Cop.  229 ;  Groves  v.  Groves,  8  Y. 
db  J.  168.  Lord  Hardwicke,  how- 
ever, in  Willis  V.  Willis,  2  Alk.  72, 
thought  that  parol  evidence  might  be 
admitted  to  shew  the  trust  from  the 


'  mean  circumstances  of  the  pretended 
owner  of  the  real  esUite  or  inherit- 
ance, which  made  it  impossible  for 
him  to  be  the  purchaser.  See,  also, 
Lench  v.  Lcnch,  10  Yes.  518.  It  is 
said  by  Mr.  Sanders,  in  his  Treatise 
on  Uses  and  Trusts,  Yol.  I.,  p.  354, 
5th  edit.,  <•  that,  after  the  death  of 
the  supposed  nominal  purchaser,  pa- 
rol proof  can  in  no  instance  be  ad- 
mitted against  the  express  declara- 
tion of  the  deed.*'  The  same  opinion 
is  expressed  by  *another  au-  ^^i^q-i 
thor.  See  Roberts  on  Frauds,  ^  ^ 
99,  and  Chalk  v.  Danvers,  1  Ch.  Ca. 
310.  It  does  rrot,  however,  appear 
that  the  Statute  of  Frauds  is  violated 
by  admitting  parol  proof  of  the  ad- 
vance of  the  purchase-money  after 
the  death  of  the  nominal  purchaser, 
any  more  than  it  is  by  allowing  such 
proof  in  his  lifetime.  See  Lench  v. 
Lench,  10  Ves.  511,  517 ;  Sugd.  V. 
and  P.  910,  1 1th  edit.  If  the  nomi- 
nal purchaser  admits  the  payment  of 
the  purchase-money  by  the  real  pur- 
chaser, a  trust  will  doubtless  result ; 
Ryall  V.  Ryall,  1  Atk.  58  ;  Lane  v. 
Dighton,  Amb.  413 ;  and  even,  al- 
though he,  by  answer  to  a  bill,  de- 
nies such  payment,  parol  evidence 
is,  it  appears,  admissible  in  contra- 
diction to  it.  See  Gascoigne  v. 
Thwing,  1  Yern.  366  ;  Newton  v. 
Preston,  Prec.  Ch.  103;  Bartlett 
V.  PickersgUl,  1  Eden,  515,  516; 
Edwards  v.  Pike,  1  Eden,  267; 
see,  however,  Skett  v.  Whitmore^  2 
Freem.  280. 

Parol  evidence,  however,  has  been 
held  not  admissible  to  prove  a  ver- 
bal agreement  of  an  agent  to  pur- 
chase an  estate  for  his  principal, 
where  the  agent  having  purchased 
the  esUiie  for  himself,  with  his  own 
money,  had,  by  his  answer  denied 
the  agreement.  See  Bartlett  v. 
Pickersgill,  1  Eden,  515,  where 
Lo^d  Keeper  Henley,  clearly  draw- 
ing the  distinction  between  the  ad- 
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mission  of  evidence  to  prove  the  ad- 
vance of  purchase-money,  where  the 
trusts  result  by  operation  of  the  law, 
and  are  exempted  from  the  Statute 
of  Frauds,  and  the  admission  of  parol 
evidence  to  prove  an  agreement,  said, 
that  to  allow  parol  evidence  in  the 
latter  case  would  be  to  overturn  the 
statute.  <«The  statute,"  observes 
his  Lordship,  **  says  that  there  shall 
be  no  trust  of  land  unless  by  memo- 
randum in  writing,  except  iuch  IruBts 
a$  arise  by  operation  of  law.  Where 
money  is  actually  paid,  there  the 
trust  arises  from  the  payment  of  the 
money,  and  not  from  any  agreement 
of  the  parties.  But  this  is  not  like 
the  case  of  money  paid  by  one  man, 
and  the  conveyance  taken  in  the 
name  of  another ;  in  that  case,  the 
bill  charges  that  the  estate  was 
bought  with  the  plaintiff's  money. 
If  the  defendant  says  he  borrowed  it 
of  the  plaintiff,  then  the  proof  will  be, 
whether  the  money  was  lent  or  not ; 
if  it  was  not  lent,  the  plaintiff  bought 
the  land ;  but  as  here  the  trust  de» 
pends  on  the  agreements  if  I  esta- 
blish the  one  by  parol,  I  establish  the 
other  also.  ....  If  the  plaintiff  had 
paid  any  part  of  the  purchase^money, 
it  would  have  been  a  reason  for  me  to 
adnUt  the  evidence.*^  The  defend- 
ant in  this  case  was  afterwards  con- 
victed of  perjury  for  having  denied 
the  trust ;  but  the  record  of  the  con- 
viction was  held  not  to  be  evidence 
of  the  agreement :  Bartlett  v.  Pich- 
ersgillt  I  Eden,  517. 

Parol  evidence  is  admissible  to 
prove  that  a  purchase  has  been  made 
with  trust-money;  and  upon  that 
r*l  4fl1  ^^^  proved,  a  trust  will  *re- 
L  -^  suit  in  favour  of  the  cestui 
fjpe  trust,  the  real  owner  of  the  mo- 
Bey.  Thus,  Sir  fFilliam  Qrant,  M. 
R.,  in  Leach  v.  Leach,  10  Yes.  517, 
•peaking  of  a  purchase  alleged  to 
have  been  made  with  trust-money, 
aays,  ••all  depends  upon  the  proof  of 


the  fact;  for,  whatever  doubts  may 
have  been  formerly  entertained  upoa 
this  subject,  it  is  now  settled  that 
money  may,  in  this  mauner,  be  (oU 
lowed  into  the  land  in  which  it  is 
invested ;  and  a  claim  of  this  sort 
may  be  supported  by  parol  evi- 
dence.** See  also  Anon.^  Sel.  Ch. 
Ca.  57 ;  RyaU  v.  RyaU,  1  Atk.  59 ; 
8.  C,  Amb.  413  ;  Lane  v.  Dighton^ 
Amb.  409;  Balgney  v.  HamHton^ 
cited  Amb.  414.  No  trust  will  re* 
suit  for  a  person  who  advances  the 
purchase-money  merely  as  a  loan: 
Bartlett  v.  PickersgiU,  1  Eden,  516 ; 
Crop  V.  Norton,  9  Mod.  233,  235  ; 
Avding  V.  Knipe,  19  Yes.  445. 

Resulting  trusts,  however,  as  they 
arise  from  equitable  pcesumption* 
may  be  rebutted  by  parol  evidencey 
shewing  it  was  the  intention  of  the 
person  who  advanced  the  purchase* 
money  that  the  person  u>  whom  thB 
conveyance  was  made  should  take  for 
his  own  benefit ;  (Qoodrighty.Hod^ 
ges,  1  Watk.  Cop.  227 ;  S.  C,  LofB* 
230;  Rider  v.  Kidder,  10  Yes.  364  ; 
Rundh  V.  Rundle,  2  Yern.  25^,  see 
Order,  n.  (2) ;  Redington  v.  Reding* 
ton,  8  Ridg.  178 ;)  and  they  may  be  ' 
rebutted  as  to  part,  and  prevail- as  to 
the  remainder.  Thus,  where  a  peiw 
son  has  advanced  the  purchase- 
money,  and  has  taken  a  transfer  of 
stock  or  the  conveyance  of  an  estate 
in  the  name  of  a  stranger,  upon  proof 
of  the  intention  of  the  person  advan- 
cing the  money  to  confer  upon  the 
nominee  a  life  interest  in  the  stock  or 
estate,  the  resulting  trust  will  be  re- 
butted as  to  the  life  interest,  but  will 
prevail  as  to  the  remainder :  Lane  r. 
Dighton,  Amb.  409  ;  Rider  v.  ETid" 
der,  10  Yes.  368 ;  Benbow  r. 
Townsend,  I  My.  dfc  K.  601.  Where 
there  is  an  express  trust  declaredy 
though  but  by  parol,  there  can  be  na 
resulting  trust ;  for  resulting  trusts, 
though  saved  by  the  Statute  of 
Frauds,  are  only  saved  and  left  as 
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they  were  before  the  act ;  and  a  bare 
declaraiioD  by  parol,  before  the  act, 
would  prevent  any  resultiDg  trust. 
8€eBella8i8v.Compton,2Yern.294. 
As  to  purchases  made  in  the 
names  of  children,  or  of  persons 
equally  favoured,  it  may  be  laid 
down  as  a  general  rule  that  where 
a  purchase  is  made  by  a  parent  in 
the  name  of  a  child,  there  wilt  prima 
facie  be  no  resulting  trust  for  the 
parent,  but,  on  the  contrary,  a  pre* 
nMmption  ari$t»  that  an  advaruemenJt 
wa$  intended.  "  I  remember,"  says 
Lord  Eldon^  •«  the  case  of  Dyer  v. 
/?yer,  which  was  very  fully  consid- 
ered ;  and  the  Court  meant  to  estab- 
lish this  principle,  viz.  admitting  the 
clear  rule  that,  where  A.  purchases 
ID  the  name  of  B.,  A.  paying  the 
consideration,  B.  is  a  trustee,  not- 
withstanding the  Statute  of  Frauds, 
that  rale  does  not  obtain  where 
r^lfiOl  *^^^  purchase  is  in  the  name 
L  -^  of  a  son ;  that  purchase  is  an 
advancement  prima  facie;  and  in 
this  sense,  that  this  principle  of  law 
and  presumption  is  not  to  be  frittered 
away  by  nice  refinements.  There- 
fore, if  the  purchase  was  of  a  fee 
simple  immediately,  prima  facie  the 
son  would  take :  so,  if  it  was  the 
purchase  of  a  reversion :  and  it  is 
yery  difficjilt,  upon  the  mere  circum- 
stance of  the  proximity  or  possible 
remoteness  of  possession,  to  do  that 
away.  Nothing  could  be  stronger 
than  the  circumstance  in  Dyer  v. 
I^er^  that  the  purchaser  had  actu- 
ally devised  it.  He  certainly  took 
it  to  be  his  own :  but  he  happened 
lo  mistake  the  rule :"  Finch  v.  Finch^ 
15  Yes.  50;  see  also  Franklin  v. 
Franklin^  1  Swanst.  17,  18;  Grey 
T.  Grey^  2  Swanst.  597 ;  S.  C. 
Finch,  340;  Sidmouth  v.  Sidmouth, 
2  Beav.  454.  The  presumption 
also  arises  in  favour  of  any  person 
with  regard  to  whom  the  person  ad- 
▼aocing  the  money  has  placed  him- 


self in  loco  parentis :  thus,  in  JBeeh* 
ford  V.  Beckford,  Lofll,  490,  an  ille- 
gitimate son  ;  in  Ebrand  v.  Dancer ^ 
2  Ch.  Ca.  26.  a  grandchild  ;  and  in 
Currant  v.  Jago^  1  Coll.  261,  the 
nephew  of  a  wife,  were  held  entitled 
to  property  purchased  in  their  names* 
from  the  presumption  o{ advancement 
being  intended.  The  presumption 
also  arises  in  favour  of  a  wife  :  King* ' 
don  V.  Bridges,  2  Vem.  67 ;  Chriefs 
Hotpital  V.  Budgin,  2  Yern.  083 ; 
Back  V.  Jndrew,  2  Yern.  120; 
Glaiater  v.  Glaister,  8  Yes.  199 ; 
Bider  v.  Kidder,  10  Yes.  367,  and 
Larimer  y.  Larimer ,  10  Yes.  367,  n. : 
and  in  the  case  of  personal  as 
well  as  of  real  ppperty.  As, 
for  instance,  where  a  person  purcha* 
ses  stock,  and  causes  it  to  be  trans<* 
ferred  into  the  name  of  hisson  or  wife : 
Crabb  v.  Crabb,  1  My.  &  K.  511  ; 
Sidmouth  v.  SidmotUh,  2  Beav. 
447 ;  Larimer  v.  Larimer,  10  Yes. 
367,  n.  So  also,  in  Ebrand  v.  Dan^ 
eer,  2  Ch.  Ca.  26,  a  grandfather 
took  bonds  in  the  names  of  his  infant 
grandchildren.  The  Lord  Chan- 
cellor, considering  that  the  grand- 
father was  in  loco  parentis,  (the  fath- 
er being  dead,)  said,  ^  The  grands 
children  are  in  the  immediate  cars 
of  the  grandfather ;  and  if  he  take 
bonds  in  their  names,  or  make  leases 
to  them,  it  shall  not  be  judged  a 
trust,  but  a  provision  for  the  grand- 
children, unless  it  be  otherwise  de- 
clared at  the  same  time  ;'*  and  de- 
creed accordingly  on  that  reason, 
though  there  were  other  mattera. 

Many  circumstances  of  evidence 
have  been  taken  into  consideration 
by  different  equity  Judges,  as  rebutt^ 
ing  the  presumption  of  advancement, 
which  have  given  rise  to  many  nice 
distinctions,  not  very  easy  to  be  un^ 
derstood ;  most  of  them,  however, 
are  now  disregarded.  Thus,  at  one 
time,  it  was  thought  that  the  infancy 
of  a  child,  in  whose  name  a  purchase 
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was  made,  was  a  circumstance 
against  its  being  considered  an  ad- 
yancemenl ;  it  is  now,  however,  con- 
sidered a  strong  circumstance  in  fa- 
vour of  advancement  being  intended ; 
^--j-,  as  in  *Lamplugh  v.  Lamp- 
L  *°  J  iugh,  1  P.  Wms.  Ill,  where 
a  father  made  a  purchase  in  the  name 
of  an  infant  8  years  old.  Lord  Cotvper 
'held  that  "the  son,  being  but  8 years 
old,  was  unfit  for  a  trustee,  and  must 
be  intended  to  be  named  for  bis  own 
benefit."  See  also  Mumma  v. 
Mumma^  2  Vern.  10:  Finch  v. 
Finchy  15  Yes.  43.  And  it  is  clear, 
that  the  argument  against  advance- 
ment being  intended,  from  the  cir- 
cumstance of  the  property  purchas- 
ed by  the  parent  being  reversionary, 
and  therefore  not  a  proper  provision 
for  the  child,  will  not  prevail,  al- 
though it  has  formerly  been  entertain- 
ed :  Rumboll  v.  RumbolU  2  Eden, 
17;  Finch  v.  Finch,  15  Ves.43; 
Murleas  v.  Franklin,  1  Swanst.  13. 
The  purchase  by  a  parent,  in  the 
joint  names  of  himself  and  his  son, 
has  been  objected  to  by  Lord  Hard* 
wicke,  as  a  weaker  case  for  advance- 
ment than  a  purchase  in  the  name 
of  the  son  alone :  Pole  v.  Pole,  1 
Yes.  76;  and  in  Stileman  v.  Ash- 
down,  2  Atk.  480,  he  said  that  it 
did  not  answer  the  purposes  of  ad- 
Tancement,  as  it  entitled  the  father 
to  the  possession  of  the  whole  till  a 
division,  besides  the  father  taking  a 
chance  to  himself  of  being  a  survi- 
vor of  the  other  moiety ;  nay,  if  the 
son  had  died  during  his  minority, 
the  father  would  have  been  entitled 
to  the  whole,  by  virtue  of  the  survi- 
vorship; and  the  son  could  not  have 
prevented  it  by  severance,  he  being 
an  infant.  And,  moreover,  that  the 
father  might  have  other  reasons  for 
purchasing  in  joint-tenancy,  namely, 
to  prevent  dower  upon  the  estate, 
and  other  charges.  It  seems,  how- 
aver,  clear,  that,  at  the  present  day, 


the  objections  of  Lord  Harditicke 
would  have  little  or  no  weight ;  for 
it'*has  been  repeatedly  held,  both  in 
the  old  and  modern  cases,  that  a  pur- 
chase by  a  parent  in  the  joint  names 
of  himself  and  his  child,  as  well  as  a 
purchase  in  the  joint  names  of  the 
child  and  a  stranger,  will  be  held  an 
advancement  for  the  child  to  the 
extent  of  the  interest  vested  in  him. 
See  Scroope  v.  Scroope,  1  Ch.  Ca. 
27 ;  Back  v.  Andrew,  2  Yern.  120  ; 
Orey  v.  Qrey,  2  Swanst.  599; 
Latnplughv.  Lamplugh,  1  P.  Wms, 
HI  ;  Crab  v.  Crab,  1  My.  &  K. 
511.  A  stranger,  however,  takingr 
jointly  with  the  child,  must  hold 
the  estate  vested  in  him  in  trust  for 
the  parent :  Kingdon  v.  Bridges,  2 
Yern.  67;  RumboU  v.  Rumboll,  1 
Eden,  17.  The  principal  case,  over- 
ruling Shaw  V,  Dickenson,  decides 
that  a  grant  of  copyholds,  taken  by 
a  father  in  the  names  of  himself  and 
his  sons,  shall  be  an  advancement 
for  the  sons,  although,  according  to 
the  custom  of  the  manor,  grants 
were  made  for  lives  successive.  See 
Murless  v.  Franklin,  1  Swanst.  13 ; 
Finch  V.  Finch,  15  Yes.  43 ;  Skeais 
V.  Skeats,  2  Y.  &  C.  C.  C.  9,  de- 
cided upon  the  authority  of  the  prin- 
cipal case. 

Another  circumstance,  \^ich  has 
been  considered  as  an  objection 
against  the  presumption  of  advance* 
ment,  is,  that  the  child  has  f-«|5o-i 
*been  already /w/Zy  advan^  L  J 
ced:  in  that  case,  he  may,  it  seems, 
be  held  a  trust(*e  for  the  father.  See 
Elliot  V.  Elliot,  2  Ch.  Ca.  231  ; 
Pole  V.  Pole,  1  Yes.  76 ;  Grey  v. 
Grey,  2  Swanston,  600 ;  Loyd  v. 
Read,  1  P.  Wms.  608 ;  Redington 
v.Redington,R\6g.  190.  The  ob- 
servation,  however,  of  the  Lord  Chief 
Baron,  in  the  principal  case,  would, 
at  the  present  day,  probably  be  con- 
sidered a  sufHcient  answer  to  such 
an  objection  to  the  presumption  of 
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advoncement.  «*The  rule  of  equity," 
observes  his  Lordship,  «  as  recognis- 
ed in  other  cases,  is,  that  the  father 
is  the  only  judge  on  the  question  of 
R  son's  provision  ;  and  therefore  the 
distinction  of  the  son's  being  pro- 
vided for  or  not,  is  not  very  solidly 
taken."  See  Redinglon  v.  Reding- 
ton,  3  Ridg.  190.  And  in  Sidmouth 
y.  Sidmouth,  2  Beav.  456,  where  it 
was  argued  that,  as  the  son  was 
adult,  he  ought  to  be  considered  as 
provided  for,  and  therefore  a  trustee 
for  his  father.  Lord  Longdate  held 
that  circumstance  to  be  of  no  weight. 
••  The  circumstance,"  said  his  Lord- 
ship* ^  that  the  son  was  adult,  does 
not  appear  to  me  to  be  material.  It 
is  said  that  no  establishment  was  in 
contemplation,  and  that  no  necessity 
or  occasion  for  advancing  the  son 
had  occurred;  but,  in  the  relation 
between  parent  and  child,  it  does  not 
appear  to  me  that  an  observation  of 
this  kind  can  have  any  weight.  The 
parent  may  judge  fur  himself,  when 
it  suits  his  own  convenience,  or  when 
it  will  be  best  for  his  son,  to  secure 
him  any  benefit  which  he  voluntar- 
ily thinks  fit  to  bestow  upon  him ; 
and  it  does  not  follow,  that,  because 
the  reason  for  doing  it  is  not  known, 
there  was  no  intention  to  advance  at 
all."  If  a  child  is  advanced  but  in 
part,  no  implication  against  advance- 
ment arises :  Redington  v.  Reding- 
ton,  3  Ridg.  106.  And  a  child  will 
not  be  considered  as  advanced  who 
has  only  a  reversionary  estate : 
Lampiugh  v.  Lamplugh,  1  P.  Wms. 
111. 

Another  circumstance  is  mention- 
ed in  the  principal  case,  as  going 
against  the  presumption  of  advance- 
ment, viz.  the  father's  entering  into, 
and  keeping  possession,  and  taking 
the  rents  and  pro6is  of  the  purchas- 
ed property,  or  the  son's  giving 
receipts  in  the  name  of  the  father : 
in  such  a  case,  if  the  son  is  an  inr 


font,  the  presumption  of  advance- 
mem  will  not  be  rebutted,  as  tb« 
acts  of  the  father,  it  is  said,  may  be 
referable  to  his  duty  as  guardian  of 
his  son,  and  not  to  an  assumption  of 
ownership :  Zjoyd  v.  Read,  1  •?• 
Wms.  608 ;  Mumma  v.  Mumma,  2 
Vern.  19;  Lamplugh  y,  Lamplugh^ 

1  P.  Wms.  HI;  Stileman  v.  Aih- 
down,  2  Aik.  480 ;  Taylor  v.  Tay- 
lor,  1  Atk.  386 ;  Gorgets  case^  cited 

2  Swanst.  600. 

The  Lord  Chief  Baron,  however* 
in  the  principal  case,  expresses  him- 
self dissatisfied  with  the  reasoning 
which  refers  those  acts  of  the  father 
to  his  guardianship;  and  in  Orey  v. 
Grey,  2  Swanst.  600,  Lord  Not' 
tingham  observed,  that,  p»irq-i 
•"plainly,  the  reason  of    L  -^ 

the  resolutions  stands  not  upon  the 
guardianship,  but  upon  the  presump- 
tive advancement." 

Even  where  the  son  is  adult,  it 
seems  that  similar  acts  of  ownership 
by  the  father  will  not  prevent  the 
presumption  of  advancement  from 
arising,  especially  where  the  son  is 
advanced  but  in  part.  A  leading 
authority  on  this  subject  is  Grey  v. 
Grey,  2  Swanst.  299 ;  S.C,  Finch, 
338.  In  that  case  the  father  re- 
ceived the  profits  of  the  estate  pur- 
cimsed  in  the  name  of  his  son  for 
twenty  years,  made  leases,  took  fines, 
inclosed  part  of  the  estate  in  a  park, 
built  much,  and  provided  materials 
for  more  buildings,  gave  directions 
for  a  settlement,  and  treated  for  a 
sale  of  the  estate  ;  yet,  after  all  this, 
it  was  decided  by  Lord  Notting' 
ham,  after  much  consideration,  that 
the  purchase  by  the  father  in  the 
son's  name  was  an  advancement. 
«•  In  all  cases  whatsoever,"  said  his 
Lordship,  •*  where  a  trust  shall  be 
between  father  and  son,  contrary  to 
the  consideration  and  operation  of 
law,  the  same  ought  to  appear  upon 
very  plaio,  and  coherent,  and  biod- 
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ing  evidence,  and  not  by  any  argn- 
ment  or  inference  from  the  fatber*$ 
continuing  in  possession  and  receiv- 
ing the  profits,  which  sometimes  the 
son  may  not  in  good  manners  con- 
tradict, especially  where  he  is  ad- 
vanced but  in  part ;  and  if  such 
inference  shall  not  be  made  from  the 
father's  perception  of  profits,  it  shall 
never  be  made  from  any  words  be- 
tween them  in  common  discourse ; 
for,  in  those,  there  may  be  great  va- 
riety and  sometimes  apparent  con- 
tradiction. Therefore,  where  the 
proof  is  not  clear  and  manifest,  the 
Court  ought  to  follow  the  law,  and 
it  is  very  safe  so  to  do :"  Finch,  340 ; 
see,  however,  Mttrless  v.  Franklin, 

1  Swanst.  171.  Upon  the  same 
principle,  in  Sidmouth  v.  Sidmouth, 

2  Beav.  447,  where  moneys  were 
invested  in  the  funds  by  a  father  in 
the  name  of  his  son,  the  dividends 
of  which  were  received  by  the  father 
daring  his  life,  under  a  power  of 
attorney  from  his  son,  it  was  held, 
after  his  death,  that  this  was  an 
sdvancement,  and  that  the  funds 
belonged  to  the  son.  Where,  how- 
ever, a  son  \s  fully  advanced,  the 
father's  entering  into  possession,  bnd 
into  the  receipt  of  the  rents  or  profits 
of  property  purchased  in  his  son's 
Dame,  may  be  considered  as  evidence 
of  a  trust.  See  Grey  v.  Grey,  2 
Swanst.  600. 

The  presumption  of  advancement 
may  be  rebutted  by  evidence  of 
facts  shewing  the  father's  intention 
that  the  son  should  take  property, 
purchased  in  his  name,  as  a  trustee, 
and  not  for  his  own  benefit.  Such 
facts,  however,  must  have  taken 
place  antecedently  to,  or  contempo- 
raneously with,  the  purchase,  or  else 
immediately  after  it,  so  as  to  form, 
in  fact,  part  of  the  same  transaction  ; 
€hey  v.  Grey,  2  Swanst.  694 ;  Re- 
dingtwi  ▼•  Redington,  3  Ridg.  106,. 
177»  104 ;  Murle$9  v.  Franklin,  1 


Swanst.  17,  19 ;  Sidmouth  v.  Sid- 
mouth, 2  Beav.  447 ;  Scawin  v.  Sea- 
win,  1  Y.  &  C.  C.  C.  65 ;  Prankerd 
V.  Prankerd,  1  S.  &  S.  1 ;  j-#,  e^-i 
*but  subsequent  facts  will  L  -* 
not  be  admissible  in  evidence  to  shew 
the  intention  of  the  father  against 
the  presumption  of  advancement. 
Thus,  a  devise  of  the  property,  as 
in  the  principal  case,  [Mumma  v. 
Mumma,  2  Vern.  19 ;  Crabb  r. 
Crabb,  1  My.  db  K.  511  ;  Skeattr. 
Skeats,  2  Y.  &  C.  C.  C.  9,)  or  a 
mortgage,  {Back  v.  Andrew,  2  Vern. 
1 10,)  or  a  demise  of  copyholds  by  a 
license  obtained  eubfequenth/  to  the 
purchase  in  the  name  of  the  child, 
(Murlees  v.  Franklin,  1  Swanst.  18,) 
will  be  inefifectual :  secus,  where  the 
license  to  lease  is  obtained,  or  a  sur- 
render to  the  use  of  a  will  is  made 
at  the  same  court  as  the  grant: 
Swift  V.  Davie,  8  East,  354,  n. ; 
Prankerd  V.  Prankerd,  1  S.  &  S.  1. 
The  presumption  of  advancement 
may  also  be  rebutted  by  evidence 
of  parol  declarations  of  the  father 
contemporaneous  with«  but  not  by 
any  of  his  declarations  made  sub- 
sequent to,  the  purchase :  Elliot  v. 
Elliot,  2  Ch.  Ca.  231 ;  Woodman, 
V.  MorreU,  2  Freem.  33 ;  Birch  v. 
Blagrave,  Amb.  266;  Finch  r. 
Finch,  15  Ves.  51 ;  Redington  v. 
Redington,  3  Ridg.  106 ;  Sidmouth 
V.  Sidmouth,  2  Beav.  456. 

A  fortiori,  parol  evidence  may 
be  given  by  the  son  to  show  the 
intention  of  the  father  to  advance 
him ;  for  such  evidence  is  in  sup- 
port both  of  the  legal  interest  of  the 
son  and  of  the  equitable  presump- 
tion :  Lamplugh  v.  Lamplugh,  1 
P.  Wms,  113;  Redington  v.  Red- 
ington,  3  Ridg.  182,  195 ;  Taylor 
V.  Taylor,  1  Atk.  386. 

The  acts  and  declarations  of  the 
father  subsequent  to  the  purchase 
may  be  used  in  evidence  against 
him  by  the  son,  although  they  oouid 
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not,  as  we  have  before  seen,  be  used 
by  the  father  against  the  son  ;  Bed- 
ington  V.  Redington^  3  Ridg.  195, 
197;  Sidmouth  v.  Sidmouih,  2 
Bear.  455;  and  the  better  opinion 
seems  to  he,  that  the  subsequent 
acts  and  declarations  of  the  son  can 
be  ased  against  him  by  the  father, 
where  there  is  nothing  shewing  the 
intention  of  the  father,  at  the  time  of 
the  purchase,  sufficient  to  counteract 
ibe  efieci,of  those  declarations :  Sid' 


mouth  r.  Sidmouth,  2  Beav.  455 ; 
Scawin  v.  Scawin^  I  Y.  &C.  C.C. 
65;  Pole  v.  Pole,  1  Ves.  76;  see, 
however,  Murle$8  y*  Franklin^  1 
Swanst.  20. 

In  the  case  of  an  advancement, 
where  part  of  the  purchase^money 
remains  unpaid,  it  will  be  a  debt 
payable  by  the  assets  of  the  father : 
Eedmgfon  v*  Redington^  3  Ridg. 
106,  201. 


It  18  well  settled  in  this  country, 
under  statutes  similar  to  the  English 
Statute  of  Frauds,  that  if  a  person 
purchases  an  estate  with  his  own 
money,  and  the  deed  is  taken  in  the 
name  of  another,  the  trust  of  the 
land  results,  by  presumption  or  im- 
plication of  law,  and  without  any 
agreement,  to  him  who  advances  the 
money;  and  the  case  is  the  same 
where  the  contract  of  purchase  is 
made  by  the  ce$iui  que  trust  per- 
sonally, and  where  it  is  made  through 
the  nominal  grantee  as  his  agent: 
such  trusts  are  not  within  the  stat- 
ute, and  may  be  established  by  parol, 
notwithstanding  the  deed  acknow- 
ledges the  consideration  to  have 
been  paid  by  the  nominal  grantee ; 
Jackson  v.  Stembergh^  1  Johnson's 
C^ses,  153,  155;  S.  C.  1  Johnson, 
45,  n.;  Foote  v.  Coivin,  3  Id.  216, 
221;  Jackson  v.  Matsdorf,  11  Id. 
91,  96;  Jackson  v.  Mills,  13  Id. 
463;  Jackson  y.  Seelye,  16  Id.  197, 
199;  Forsyth  V.  Clark,  3  Wendell, 
638,650;  Guthrie  y.  Gardner,  19 
Id.  414 ;  Boyd  v.  McLean,  1  John- 
son's Chancery,  582,  586 ;  Botsford 
V.  Burr,  2  Id.  405,  409  ;  White  v. 
Carpenter,  2  Paige,  218,  238 ;  Kel- 
^gg  ▼•  Wood,  4  Id.  579,  580; 
Partridge  ▼.  Havens,  10  Id.  618, 


626;  JRsler  v.  Kisler,  2  Watts,  323, 
324 ;  Jackman  v.  Ringland,  4  Watts 
&  Sergeant?  149, 1 50 ;  Page  v.  Page, 
8  New  Hampshire,  187,  195 ;  Buck 
V.  Pike,  2  Fairfield,  9,  23  ;  Borsey 
et  al,  V.  Clarke  et  ah,  4  Harris  & 
Johnson,  551,  556;  Neale  v.  Hag^ 
throp,  3  Bland,  551,  584 ;  Perry  et 
al.  V.  Head  et.  al.,  1  Marshall,  46, 
47;  Chapline'sAdnCrv.  McJifee,^c. 
3  J.  J.  Marshall,  513,  515;  Letcher 
V.  Letcher's  Hnrs,  4  Id.  590,  592; 
Jenison  v.  Graves,  2  Blackford, 
441,  447;  Elliott  v.  Armstrong, 
Id.  199,  207;  Runnels  v.  Jackson, 
1  Howard's  Mississippi,  358  ;  PoW' 
ell  V.  Powell,  1  Freeman,  134  ;  TW- 
liaferro  v.  The  heirs  of  Talliaferro, 
6  Alabama,  404,  406;  Andretos  ^ 
Bra's  V.  Jones  et  al.  10  Id.  401, 
420;  Smitheal  v.  Gray,  1  Hum- 
phreys, 491,  496 ;  Ensley  et  als.  v. 
Balentine,  et  als.,  4  Id.  233,  234 ; 
Thomas  v.  Walker,  6  Id.  93,  95. 
•<  The  substance  of  the  cases  on  this 
subject,"  said  the  Court  in  Newells 
V.  Morgan  et  al.,  2  Harrington,  225, 
230,  in  the  language  of  the  princi- 
pal case,  •«  appears  to  be,  that  the 
trust  of  a  legal  estate,  whether  free- 
hold, copyhold,  or  leasehold,  whether 
taken  in  the  names  of  the  purchasers 
and  others  jointly,  or  in  the  name 
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of  others  without  that  of  the  pur- 
chaser, whether  in  one  name  or  se- 
veral, whether  jointly  or  auccesifiye- 
ly,  results  to  the  man  who  advances 
the  purchase  money ;  and  this  in 
analogy  to  the  rule  of  the  common 
law,  that  where  a  feoflfroent  is  made 
without  consideration,  the  use  results 
to  the  f^joffbr."  It  may  be  consi- 
dered also  as  settled  in  this  country, 
that  a  resulting  trust  may  be  estab- 
lished upon  parol  evidence  against 
the  answer  of  the  grantee  denying 
the  trust;  but  the  evidence  must  be 
full,  clear  and  satisfactory;  Boyd  v. 
M*Lean,  1  Johnson's  Chancery,  582, 
586;  EliioU  v.  Armstrong,  2  Black- 
ford, 199,  209 ;  Jenison  v.  Graves, 
Id.  441,  447  ;  Blair  v.  Bass,  4  Id. 
540,  545;  Snelling  v.'  Utterback, 
^c,  1  Bibb,  609,  610;  Larkins  v. 
Rhodes,  5  Porter,  196,  207;  Enos 
et  al,  V.  Hunter,  4  Gilman,  211, 
218 ;  Page  v.  Page,  8  New  Hamp- 
shire, 187,  195;  Buckv.  Pike,  2 
Fairfield,  9,  24.  There  is  no  doubt, 
also,  that,  here,  such  a  trust  may  be 
set  up  after  the  death  of  the  nominal 
purchaser:  see  Freeman  v.  Kelly, 
I  Hoffinan,  90,  98.  A  resulting 
trust  may  be  established  upon  the 
parol  declarations  or  acknowledg- 
ments of  the  person  in  whose  name 
the  conveyance  is  taken,  that  an- 
other paid  the  purchase  money, 
which  will  be  evidence  against  him- 
self, and  against  those  claiming  un- 
der him  by  descent,  or  otherwise 
than  as  bona  fide  purchasers  for 
value ;  and  though  such  evidence  is 
admitted  to  be  most  unsatisfactory, 
on  account  of  the  facility  with  which 
it  may  be  fabricated,  and  the  impos- 
sibility  of  contradicting  it,  and  the 
total  alteration  of  the  eflect  which 
the  slightest  mistake  or  failure  of 
recollection  may  cause,  yet,  under 
strict  caution,  it  is  competent  ground 
for  a  decree,  and  if  plain  and  con- 
sistent, and  especially  if  corroborated 


by  circumstances,  may  be  sufficient; 
JklaKn  V.  Malin,  1  Wendell,  626, 
648,  649,  652,  653;  Harder  v. 
Harder,  2  Sandford,  17,  21,  22; 
and  see  Smith  v.  Burnham,  3  Sum- 
ner, 435, 438 ;  See  Botsford  v.  Burr, 
2  Johnson's  Chancery,  405,  411, 
412;  Snelling  V.  Utterback,  fyc,  1 
Bibb,  609,  611.  The  docirioe  of 
resulting  trusts  from  payment  of  the 
purchase  money  is  admitted  to  be  a 
very  questionable  one,  and  is  acted 
upon,  only  with  great  caution,  and 
the  circumstances  from  which  such 
a  trust  is  to  bo  raised,  must  be 
clearly  proved,  especially  if  much 
time  has  elapsed ;  Botsford  v.  Burr, 
409,  415;  Freeman  v.  Kelly,  1  Hoff- 
man, 90,  93,  98 ;  Jackson  v.  Moore, 
6  Cowen,  706,  726;  Jackson  v. 
Bateman,  2  Wendell,  570,  573; 
Carey  v.  CaUan^s  Ex'r,  ^c,  6  B. 
Monroe,  44,  45. 

The  whole  foundation  of  a  result- 
ing trust  of  this  nature,  is  the  pay- 
ment of  the  money  by  the  cestui  que 
trust.  A  parol  agreement  that  an- 
other shall  be  interested  in  the  pur- 
chase of  lands,  or  a  parol  declaration 
by  the  purchaser  that  be  buys  for 
another,  without  an  advance  of  mo- 
ney by  that  other,  will  not  create  a 
resulting  trust.  If  a  person  takes  a 
conveyance  of  lands  in  his  owa 
name,  and  pays  for  them  with  his 
own  money,  parol  evidence  that  he 
was  employed  to  do  this  as  agent  for 
another,  whatever  other  equity  it 
may  raise,  will  not  create  a  result- 
ing trust  of  the  land  by  implication 
of  law :  and  therefore,  if  the  party 
who  sets  up  a  resulting  trust,  made 
no  payment,  he  cannot  show  by 
parol  proof  that  the  purchase  was 
made  for  his  benefit,  or  on  his  ac- 
count; Botsford  V.  Burr;  Freeman 
V.  Kelly;  Smith  v.  Burnhaim,  3 
Sumner,  435,  462;  Pinnock  r* 
Clough,  16  Vermont,  501,  506,  509; 
Dorsey  et  aL  v.  Clarke  et  al.f  4  Ha^ 
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ris  &  Johnson,  551,  657  ;  Itschli  v. 
Dumarealy,  dyinnheilU  23;  THomjh 
$on  V.  Branch,  Meigs,  800, 394 ;  Ens* 
ley  et  als.  v.  Balentine  et  als.,  4  Hum- 
phreys, 233,  235 ;  Peebles  v.  Bead- 
ing, 8  Sergeant  &  Rawie,  484,  492: 
Or,  as  it   has   been  frequently  ex- 
pressed  in   the  Pennsylvania  deci- 
sions, unless  there  is  something  more 
in  the  transaction   than  is  implied 
from  the  violation  of  a  parol  agree- 
ment, there  is  no  resulting  trust;  see 
Jaekman  v.  Bingland,  4  Watts  db 
Sergeant,  149,  150,  where  the  cases 
are  collected  ;    and  see  Sample  r. 
Couhon,  9  Id.  62,  66.     Payment  or 
advance  of  the  purchase  money  6e- 
fore,  or  at  the  time  of,  the  purchase 
is  indispensable  ;  a  subsequent  pay- 
ment will  not,  by  relation,  attach  a 
trust  to  the  original   purchase  ;  for 
the  trust  arises  out  of  the  circum- 
stance that  (he  moneys  of  the  real, 
and    not    the    nominal    purchaser, 
formed,  at  the  time,  the  considera- 
tion of  that   purchase,  and  became 
converted   into  land ;    Botsford  v. 
Burr;  Steer e  v.  Steere,  5  Johnson's 
Chancery,  1,  19,  20;   Jackson  v. 
Moore^   6  Cqwen,  706,  726 ;  Free- 
man  v.  Kelly,  1  Hoffman,  90,  93; 
fFhite  V.  Carpenter,  2  Paige,  218, 
238;  Pennock  v.  Clough,  16  Ver- 
mom,  501,  506;  Pager.  Page,  8 
New  Hampshire,  187,  196;  Buck 
r.  Pike,  2  Fairfield,  9, 24 ;  Conner  r. 
Zetrt«,  16  Maine,  268,  274;  Graves 
r.  Dugan,  6  Dana,  331,  332 ;  Foster 
T.  The  Trustees  of  the  Athenseum, 
8  Alabama,  302,  309.    *•  The  trust," 
said  Chancellor  Kent,  in   Botsford 
V.  Bnrr^  2  Johnson's  Chancery,  405, 
414,  416,  "must  have  been  co-eval 
with  the  deeds,  or  it  cannot  exist  at 
all.     After  a  party  has  made  a  pur- 
chase with  his  own  moneys  or  cre- 
dit, a  subsequent  tender,  or  even  re- 
imbursement,  may  be   evidence  of 
some  other  contract,  or  the  ground 
of  some  other  relief,  but  it  cannot, 
12 


by  any  retrospective  eflect,  produce 
the  trust  of  which  we  are  speaking. 
There  never  was  an  instance  of  such 
a  trust  so  created,  and  there  never 
ought  to  be,  for  it  would  destroy  all 
the  certainty  and  security  of  convey- 
ances of  real  estate.     The  resulting 
trust,   not    within    the    Statute    of 
Frauds,  and  which  may  be  shown 
without  writing,  is  when  the  pur- 
chase  is  made  with  the  proper  mo- 
neys of  the  cestui  que  trust,  and  the 
deed  not  taken  in  his  name.     The 
trust  results  from  the  original  tranS" 
action,  at  the  time  it  takes  place, 
and   at   no   other  time;    and   it   is 
founded  on  the  actual  payment  of 
money,  and  on  no  other  ground.     Ii 
cannot   be   mingled    or   confounded 
with  any  subsequent  dealings  what- 
ever.     They  are  governed  by  differ- 
ent principles,  and  the  doctrine  of  a 
resulting  trust  would  be  mischievous 
and  dangerous,  if  we  once  departed 
from   tho   simplicity  of  this  rule." 
••After  the  legal  title  has  once  passed 
to  the  grantee  by  the  deed,"  said 
another  Chancellor    in    Bogers  r. 
Murray,  8  Paige,  390,  898,  •«  it  is 
impossible  to  raise  a  resulting  trust 
so  as  to  devest  that  legal  estate,  by 
the   subsequent  application  of    the 
funds  of  a  third  person  to  the  im- 
provement of  the  property,  or  to  sat- 
isfy   the    unpaid    purchase-money. 
The  resulting  trust  must  arise,  if  at 
all,  at  the  time  of  the  execution  of 
the   conveyance."     Accordingly,  it 
has  been  held  that  if  one  of  two  part- 
ners  buys   in   his  own    name,  and 
gives  his  own  bond  and  mortgage, 
and  afterwards  pays  out  of  partner- 
ship funds,  a  resulting  trust  will  not 
thereby  be  created,  unless  it  be  une- 
quivocally shown  that  there  was  an 
agreement  at  the  time  of  the  pur- 
chase that  the  funds  should  be  so 
appropriated  ;  Forsyth  v.  Clark,  8 
Wendell,  638,  651. 
There*  is  no  doubt  that  payment 
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of  part  of  the  purchase-moaey  will 
create  a  resulting  trust  to  the  ezient 
of  that  payment ;  Botsford  v.  jBuit, 
2  Johnson's  Chancery,  405,  410; 
and  a  joint  advance  of  money  for 
a  purchase,  raises  a  corresponding 
resulting  trust;  R099  v,  Hegetnan^ 
2  Edwards,  373,  375 ;  Larkina  v. 
Rhodes,  5  Porter,  196,  200.  If  a 
joint  deed  he  made  to  several  who 
pay  unequally,  a  trust  in  the  land 
results  to  each  pro  tanto  of  the 
amount  paid  by  each;  and  where 
an  executory  contract  of  joint  pur- 
chase was  entered  into,  and  separate 
notes  executed  to  the  vendor  for  the 
amounts  to  be  paid  by  each,  it  was 
held  that  an  equitable  trust  arose  in 
favour  of  each,  pro  tanto  of  the  con- 
sideration promised  to  be  paid  by 
each,  which  Chancery,  upon  full 
payment,  would  specifically  enforce 
by  decreeing  a  conveyance  accord- 
ingly ;  Brothers  v.  Porter  et  al.,  6 
B.  Monroe,  106,  107,  108.  See  Bo- 
gert  V.  Perry,  17  Johnson,  351 ; 
Jackson  y.  Bateman,  2  Wendell, 
670,  573. 

The  trust  which  results  by  impli- 
cation and  operation  of  law,  from  the 
payment  of  the  purchase-money  or 
of  a  part  of  it,  and  without  any 
agreement,  is  a  pure  and  simple 
trust  of  the  ownership  of  the  land : 
it  is  not  an  interest  in  the  proceeds 
of  the  land,  nor  a  lien  upon  it  for  the 
advance,  nor  an  equity  or  right  to  a 
sum  of  money  to  be  raised  out  of  it, 
or  upon  the  security  of  it.  Such 
rights  arise  from  special  agreements, 
and  are  the  subject  of  express  trusts ; 
or  where  implied,  it  is  from  other  cir- 
cumstances than  the  mere  ownership 
of  the  purchase-money.  There  can 
be  no  resulting  trust  of  an  estate  to  a 
particular  extent  of  its  value,  leaving 
the  residue  of  its  value  in  the  grantee ; 
nor  can  an  estate  result  to  one  who 
pays  the  consideration,  as  a  pledge 
or  security  for  its  payment:  such 


interests  may  be  created  or  secured 
by  mortgage,  lien,  or  express  trusts. 
What  is  known  as  a  resulting  trust 
is  a  complete  trust  of  original  owner- 
ship, and  it  is  nothing  else.  There- 
fore, to  make  a  partial  payment 
create  a  resulting  trust  at  all,  the 
money  must  be  paid  as  a  definite 
aliquot  part  of  the  consideration  of 
the  purchase;  and  then  the  trust 
will  be  of  an  aliquot  part  of  the 
whole  estate  in  the  property:  but 
unless  the  payment  or  advance  be 
of  a  definite  part  of  the  considera- 
tion  money,  as  such,  no  trust  will 
result  by  implication  of  law,  and 
without  agreement;  White  v.  Car- 
penter,  2  Paige,  218,  238,  239,  240, 
241 ;  Sayre  v.  Townsend,  15  Wen- 
dell, 647,  650 ;  Freeman  v.  Kelly, 

1  Hofi^nan,  00,  96 ;  Evans^  estate, 

2  Ashmead,  470,  482;  Smith  v. 
Bumham,  3  Sumner,  435, 462, 463. 

If  a  trustee  of  any  description, 
lay  out  the  money  which  he  holds 
in  his  fiduciary  character,  in  the 
purchase  of  land,  and  take  the  con- 
veyance to  himself,  the  person  en- 
titled to  the  money,  may,  at  his  elec 
tion,  charge  the  trustee  personally, 
or  follow  the  money  into  the  land, 
and  claim  the  purchase  as  made  in 
trust  for  him,  and  he  may  establish 
such  a  trust  by  parol  evidence :  and 
in  like  manner,  a  purchase  by  one 
partner  with  partnership  funds,  will 
create  a  resulting  trust  in  the  firm : 
Freeman  v.  Kelly,  1  Hoffman,  90, 
91 ;  Smith  v.  Burnham,  3  Sumner, 
435, 462 ;  Philips  et  al,  v.  Cramond 
et  aL,  2  Washington's  C.  C.  441, 
445  ;  Turner  v.  Petigretv  et  ah.,  6 
Humphreys,  438,  439 ;  Harrisburg 
Bank  v.  Tyler,  3  Watts  &  Sergeant, 
373,  378. 

A  resulting  trust  may,  in  all  cases, 
be  rebutted;  and  it  is  well  settled 
that  it  may  be  rebutted  by  parol  evi- 
dence, or  circumstances.  The  rule 
is  general,  that  an  equity  founded 
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on  parol,  may  be  rebutted,  put  down, 
or  discharged  by  parol  proof.  A 
resulting  trust  is  a  mere  creature  of 
equity,  founded  upon  presumptive 
intention,  and  designed  to  carry  that 
intention  into  effect,  not  to  defeat  it. 
It  will  dot  attach  in  the  person  pay- 
ing the  purchase-rooDey,  if  it  was 
not  the  intention  of  either  party  that 
the  estate  should  vest  in  him»  It 
will  therefore  not  be  raised  in  oppo- 
sition to  the  declaration  of  the  per* 
son  who  advances  the  money,  nor 
in  opposition  to  the  agreement  of  the 
parties  on  which  the  conveyance  is 
founded,  or  to  the  obvious  purpose 
and  design  of  the  transaction ;  Bot^^ 
ford  V.  Burr,  2  Johnson's  Chancery, 
405,  416;  Sieere  v.  Steere,  5  Id.  1, 
18,  19;  Squire  v.  Harder ^  1  Paige, 
494, 495 ;  White  y.  Carpenter,  2  Id. 
218,  265;  Philips  et  al.  v.  Cramond 
et  al.,  2  Washington's  C.  C,  441, 
445;  M^  Quire  et  al,  v.  M^Gowen 
et  al.,  4  Desaussure,  487, 491 ;  Page 
V.  Page,  8  New  Hampshire,  187, 
195 ;  Ellion  v.  Armetrang,  2  Black- 
ford, 199,  213.  Moreover,  a  result- 
ing trust  will  not  be  raised  in  fraud 
of  the  laws  of  the  loLud,  and  there- 
fore not  in  favour  of  an  alien  inca- 
pable of  holding.  The  law  never  casts 
a  legal  or  equitable  estate  upon  one 
who  has  no  right  or  capacity  to  hold 
it:  therefore,  where  an  alien  pur- 
chases land  and  takes  an  absolute 
conveyance  in  the  name  of  a  citizen, 
without  any  agreement  or  declara- 
tion of  a  trust,  a  resulting  trust  will 
not  be  raised  by  operation  of  law,  in 
favour  of  the  alien  who  cannot  hold 
the  land;  Leggett  y.  Dubois,  5 
Paige,  114,  117. 

The  presumption  of  a  resuhing 
trust  is  fully  rebutted,  or  no  such 
presumption  arises,  where  a  parent 
advances  the  purchase-money,  and 
takes  the  conveyance  in  the  name  of 
his  child.  A  purchase  by  a  father 
in  the  name  of  his  son  who  is  aoC 


provided  for,  is  presumptively  an 
advancement  of  the  son,  and  no  trust 
results  to  the  parent ;  Partridge  v. 
Havens.  10  Paige,  618,626;  Stan- 
ley V.  Brannon,  6  Blackford,  194, 
195 ;  Dennison  v.  Chehring,  7  Barr, 
180,  18'<^,  note ;  and  if  an  obligation 
to  convey  to  the  father  and  son  is 
entered  into,  and  the  money  is  paid 
by  the  father,  this  is,  pr^umptiveiy, 
an  advancement  of  the  son  to  the  ex- 
tent of  one  half  the  estate ;  the  equi- 
table estate  to  that  extent  accordingly 
vests  in  him  and  descends  to  his 
heirs,  and  if  the  deed  be  made  to  the 
father,  instead  of  the  father  and  son 
jointly,  the  grantee  becomes  a  trus- 
tee as  to  one  half,  and  may  be  com- 
pelled to  convey ;  Thonq>son*s  heirs 
V.  Thompson's  devisees,  1  Yerger, 
97,  99.  A  purchase  by  a  husband 
in  the  name  of  his  wife  is,  in  like 
manner,  in  the  first  instance,  taken  jf 
to  be  an  advancement  of  the  wife  and 
not  a  resulting  trust;  Guthrie  t. 
Gardner,  19  Wendell,  414.  And 
the  same  rule  applies  in  relation  to 
one  towards  whom  the  party  stands 
in  loco  parentis  ;  as,  a  nephew  who 
has  lived  with  the  uncle  as  a  member 
of  his  family.  In  Jackson  v.  Feller, 
2  Wendell,  465,  469,  an  uncle 
bought  a  farm  and  paid  the  purchase* 
money,  and  took  the  conveyance  in 
the  name  of  his  nephew  who  had 
lived  with  him  and  worked  for  him 
for  a  long  time  without  other  recom- 
pense than  his  clothing :  Sutherlandt 
J.  said  that  as  a  resulting  trust  may 
be  proved,  so  it  may  be  rebutted  by 
parol  evidence,  and  he  held  that  de- 
clarations by  the  uncle  that  he  had 
given  the  farm  to  his  nephew,  and 
intended  it  as  a  provision  for  him, 
were  sufficient  to  show  that  the  pur* 
chase  was  a  gift  and  advancement 
to  the  nephew. 

But  the  presumption  of  an  advance- 
ment, from  the  grantee's  being  the 
child  or  wife  of  the  person  who  pays 
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the  purcha8e-nioney,mayberehuUed 
by  evidence  which  shows  that  the 
intention  of  the  latter  was  to  secure 
a  trust  for  himself;  Jackson  v.  MatS' 
dorfn  1 1  Johnson,  91,  96.  And  it  is 
well  settled,  that  if  a  person  indebted, 
purchases  lands  with  his  own  money, 
and  takes  the  conveyance  in  the 
name  of  his  child  or  wife,  for  the 
purpose  of  defrauding  his  creditors, 
the  trust  in  the  land  results  to  him, 
and  may  be  taken  by  his  creditors ; 
Guthrie  v.  Gardner,  19  Wendell, 
414 ;  Brown  and  others  v.  McDo^ 
naidn  1  Hiirs  Chancery,  297,  306; 
Demaree  v.  Driskill,  3  Blackford, 
116;  Doyle,  fyc»  v.  Sleeper,  fyc.,  1 
Dana,  53 1 ,  637 ;  Hunt  and  T\tcker  v. 
Booth,  Edwards  and  Hunt,  1  Free- 
man, 215,217;  Bell  7.  Hallenback 
et  al.,  Wright,  761 ;  Newells  v. 
Morgan  et  al,,  2  Harrington,  226, 
229i 

S^  admissibility  of  parol  evi- 
dence of  intention,  in  cases  where 
the  purchase-money  has  been  paid 
by  another  person  than  the  legal 
grantee,  has,  undoubtedly,  in  the 
American  cases,  taken  a  very  gene- 
ral and  very  dangerous  range.  But 
the  evil  seems  to  be  inherent  in  the 
practical  administration  of  the  origi- 
nal principle  of  equity,  that  a  trust 
results  presumptively  from  payment 
of  the  purchase-money  :  and  so  long 
as  that  doctrine  is  acted  upon,  it  is 
almost  impossible  to  lay  down  any 
general  restriction  upon  the  recep- 
tion of  parol  evidence,  without  in- 
curring a  risk  of  doing  in  some 
cases  great  injustice.  Lord  Chan- 
cellor Sugden,  indeed,  in  Hall  v. 
mil,  1  Connor  &  Lawson,  120, 139, 
has  endeavoured  to  establish  a  dif- 
ference between  the  admission  of 
such  evidence  to  rebut,  and  to  fortify, 
an  equitable  presumption :  he  sug- 
gests that  the  true  general  principle 
of  equity  is,  that  parol  evidence  of 
imeDiioQ  is  admissible  to  rebut  a 


presumption  arising  against  the  ap- 
parent intention  of  the  instrument, 
but  not  to  fortify  such  a  presump- 
tion; that  is  to  say,  not  to  fortify  it 
in  the  first  instance,  because,  if  parol 
evidence  be  given  to  rebut  the  pre- 
sumption, no  doubt  that  may  be 
counteracted  by  other  parol  evi- 
dence in  support  of  the  presump- 
tion. But  it  is  very  diflicult  to 
apply  that  distinction,  supposing  it 
to  be  sound :  because,  in  many  in- 
stances, it  is  scarcely  possible  to  say 
whether  the  conclusion  that  would 
be  arrived  at  upon  particular  cir- 
cumstances, is  a  presumption,  or  the 
rebuttal  of  a  presumption.  For  ex- 
ample, when  a  purchase  is  made  by 
a  father  in  the  name  of  a  son  who 
has  not  received  any  advancement, 
it  is  not  easy  to  say  whether  the 
inference  which  would  be  made 
upon  those  facts,  of  a  trust  for  the 
son,  is  the  presumption  of  an  ad- 
vancement, or  the  rebuttal  of  a  re- 
sulting trust.  If  it  is  the  latter, 
parol  evidence  of  intention  that  the 
son  should  be  a  trustee  for  the 
father,  would,  upon  Sir  Edward 
Sugden's  rule,  be  objectionable,  as 
opposing  the  deed  ;  and  parol  evi- 
dence the  other  way  would  be  still 
more  so,  as  cumulative  upon  both 
the  legal  construction  and  the  equit- 
able presumption :  yet,  upon  the 
English  cases,  it  is  admissible  both 
ways.  But  the  distinction,  at  least 
in  reference  to  resulting  trusts, 
seems  not  to  be  sound  in  principle. 
When  the  doctrine  is  once  taken  up, 
that  the  intention  of  the  parties  is 
not  to  be  found  in  the  legal  con- 
struction of  an  instrument,  and  that 
you  are  to  infer  it  from  extrinsic 
circumstances,  nothing  short  of  a 
general  admission  of  all  parol  evi- 
dence that  throws  light  on  the  inten- 
tion, and  is  in  its  nature. competent, 
can  be  adopted.  The  rule  in  equity 
certainly  is,  that  until  ihe  fact  of  the 
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paymeDt  of  ihe  parchase-money 
by  aDOther  is  proved,  the  interest 
▼eats  according  to  the  legal  opera- 
tion of  the  deed  :  but  when  that  fact 
is  proved,  the  deed  is  do  longer,  in 
equity,  absolutely,  the  legal  determi- 
nation  of  the  intention  of  the  parties, 
and  that  intention  roost  be  sought 
for  elsewhere,  and,  of  course,  from 
circumstances  in  parol.  In  seeking 
it,  elsewhere,  why  should  the  written 
instrument  be  sufiered  to  thwart  the 
discovery  of  that  intention,  from 
parol,  when  it  is  admitted  that  that 
instrument  is  not  the  absolute  ex* 
pression  of  the  intention  of  the  par- 
ties to  the  contract?  The  ground  of 
a  resulting  trust  is,  that  payment  of 
the  purchase-money  is  an  equity  to 
have  the  land ;  but  evidence  of  in- 
tention must  often  enter  into  the  fact 
whether  that  payment  is  such  an 
equity,  under  the  circumstances. 
The  mere  fact  of  payment  may,  in 
some  cases,  not  be  sufficient  to  show 
a  clear  presumption  of  a  trust ;  yet 
explained  by  parol  evidence  of  in- 
tention, it  might  be ;  or,  the  mere 
feiCi  of  payment  may,  in  the  evi- 
dence of  it,  be  inseparately  connect- 
ed with  some  other  circumstances 
which  tend  to  rebut  the  presump- 
tion :  and  in  such  a  case,  parol  evi- 
dence of  intention  would  only  be 
counteracting  this  rebutting  evi- 
dence. The  original  doctrine  is 
probably  one  of  the  mistakes  of 
equity:  but  being  admitted,  it  be- 
comes necessary,  both  by  logical 
consequence,  and  in  practical  jus- 
tice, to  give  complete  and  consistent 
scope  to  the  evidence  which  the 
doctrine  sanctions  and  introduces: 
and  an  attempt  to  narrow  the  use  of 
such  evidence  by  arbitrary  little 
rales  which  are  applied  out  of  place, 
only  increases  the  mischief.  When 
it  is  once  settled  that  payment  of 


the  purchase-money  raises  an  equity 
and  a  trust,  which  override  the  deed, 
the  practice,  in  reason  and  con- 
science, ought  to  be,  to  admit  all 
legal  evidence  that  can  explain,  de- 
fine, and  determine  the  equity. 

In  New  York,  by  the  revised 
Statutes,  (vol.  1,  p.  728,  pt.  2,  ch. 
1,  sec.  51,)  resulting  trusts  from 
payment  of  the  purchase-money  are 
abolished ;  except  (sec.  52)  that 
where  a  conveyance  is  taken  in  the 
name  of  another  person,  it  shall  be 
presumed  fraudulent  as  against  the 
creditors  at  the  time,  of  the  person 
paying  the  consideration ;  and  where 
a  fraudulent  intent  is  not  disproved, 
a  trust  results  in  favour  of  such 
creditors,  to  an  extent  sufficient  to 
satisfy  their  demands;  and  except 
also  (sec.  53)  where  the  grantee  has 
taken  the  conveyance  in  his  own 
name  without  the  consent  or  knowl- 
edge of  the  person  paying  the  consi- 
deration, or  has  purchased  the  lands 
in  violation  of  some  trust,  with 
moneys  belonging  to  another  person* 
The  creditors  of  the  person  furnish- 
ing the  consideration  money  can 
therefore  reach  the  land  only  by 
charging  fraud ;  Bodine  v.  Edwards^ 
10  Paige,  504;  and  none  but  credi- 
tors existing  at  the  time  can  avail 
themselves  of  such  fraud  ;  Brewster 
V.  Powerj  Id.  563,  568:  but  if  a 
case  of  such  fraud  be  established,  the 
trust  in  the  land  results  to  the 
debtor  in  favour  of  his  creditors, 
and  they  may  proceed  against  it  as 
an  estate  in  him ;  IFait  v.  Day^  4 
Denio,  439;  controlling  dictum  in 
Brewster  v.  Powers  10  Paige,  562, 
to  the  contrary.  Under  these  sta- 
tutes, in  case  of  a  misapplication  of 
trust  funds  by  a  purchase  in  the 
trustee's  name,  a  trust  results  as  it 
did  before;  Russell  v.  Mlen^  Id. 
250. 
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[9  P.  WMS.  489.— DE  TERM,  a  MICHAELItS,  17d8.(a)] 

DEFECTIVE  EXECUTION  OF  A  POWER  AWED.]— Husband  ha9 
a  power  to  make  a  jointure  to  his  wife  hy  deed:  he  does  it  by  toUly  and 
she  has  no  other  provision;  equity  tdll  make  this  good.  Equity  tvill  svp- 
piy  the  want  of  a  surrender  of  a  copyhold^  in  com  it  be  devised  for  pay* 
ment  of  debts^  or  for  younger  children:  so  also  %oiU  it  help  a  d^ectioe 
execution  qfapower;  but  not  a  non-execution. 

The  husband,  by  virtue  of  a  settlement  made  upon  him  by  an  ancestor, 
was  tenant  for  life,  with  remainder  to  his  first  and  other  sons  in  tail  male, 
with  a  power  to  the  husband  to  make  a  jointure  on  his  wife  by  deed  under 
his  hand  and  seal. 

The  husband  havinga  wife,  for  whom  he  had  made  no  provision,  and  being 
in  the  Isle  of  Man,  by  his  last  will,  under  his  hand  and  seal,  devised  part 
of  his  lands  within  his  power  to  his  wife  for  her  life. 

Objectioti. — ^This  conveyance,  being  by  a  will,  is  not  warranted  by  the 
power,  which  directs  that  it  should  be  by  deed;  and  a  will  is  a  voluntary 
conveyance,  and ,  therefore,  not  to  be  aided  in  a  court  of  equity. 

Sir  Joseph  Jektll,  M.  R. — ^This  is  a  provision  for  a  wife  who  had  none 
before,  and  within  the  same  reason  as  a  provision  for  a  child  not  before 
provided  for;(6)  and  as  a  Court  of  Equity  would,  had  this  been  the  case 

.  -.  of  a  copyhold  devised,  »have  supplied  the  want  of  a  surrender  ;  so 
L  -1  where  there  is  a  defective  execution  of  the  power,  be  it  either  for 
payment  of  debts  or  provision  for  a  wife  or  children  unprovided  for,  I  shall 
equally  supply  any  defect  of  this  nature. 

The  difference  is  betwixt  a  non-execution  and  a  defective  execution  of  a 
power ;  the  latter  will  always  be  aided  in  equity,  under  the  circumstances 
mentioned,  it  being  the  duty  of  every  man  to  pay  his  debts,  and  a  husband 
or  father  to  provide  for  his  wife  or  child.  But  this  Court  will  not  help  the 
non-execution  of  a  power,  since  it  is  against  the  nature  of  a  power  which 
is  left  to  the  free  will  and  election  of  the  party  whether  to  execute  or  not; 
for  which  reason  equity  will  not  say  he  shall  execute  it,  or  do  that  for  him 
which  he  does  not  think  fit  to  do  himself. 

And  in  this  case,  the  legal  estate  being  in  trustees,  they  were  decreed  to 
convey  an  estate  to  the  widow  for  life  in  the  lands  devised  to  her  by  her 
husband's  will. 

(a)  S.  C.  Moe.  46 ;  2  Eq.  Ca,  Ab.  233,  pi.  1 6 ;  663,  pi.  10. 

(6)  £!qaitable  relief  V9 ill  be  granted,  although  the  wife  or  child  seeking  it  is  provided 
fbr.  Vide  KeitU  v.  Tbionteiu/,  1  Salk.  187  ;  Smita  ▼.  Baker,  1  Atk.  385 ;  Hervev  ▼.  /fer. 
i}«y,  1  Atk.  568  ;  Chapman  v.  Gib$on,  Bro.  C.  C.  220. 
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Wherever  the  formaliiies  re- 
qaired  by  a  power  are  not  strictly 
complied  with,  the  appointment 
will  at  law,  be  void,  and  the  prop- 
erty which  is  the  subject  of  the  pow- 
er will  consequently  go  as  in  default 
of  appointment.  Courts  of  Equity, 
however,  although  not  holding  the 
power  to  be  well  executed,  will,  in 
favour  of  certain  parties,  aid  the  de- 
fective execution  of  a  power  by  com- 
pelling, as  in  the  principal  case,  the 
person  seised  of  the  legal  estate  to 
convey  in  the  manner  pointed  out  by 
the  defective  appointment.  The 
principle  upon  which  Courts  of 
Equity  act  in  these  cases  is  thus  sta- 
ted by  Lord  Alvanley,  M .  R.,  in  the 
case  of  Chapman  v.  Gibson,  3  Bro. 
C.C.  229:  "I  have  looked,"  said 
his  Lordship,  «(at  all  the  cases  I 
can,  to  find  on  what  principle  this 
Court  goes  in  supplying  a  defect, 
and  altering  the  legal  right;  it  is 
this :  Whenever  a  man,  having  pow- 
er over  an  estate,  whether  owner- 
ship or  not,  in  discharge  of  moral  or 
natural  obligations,  shews  an  inten- 
tion to  execute  such  power,  the 
Court  will  operate  upon  the  con- 
science of  the  heir,  to  make  him  perfect 
this  intention."  In  the  same  case 
hit  Lordship  remarked,  ««that  the 
execution  of  a  power,  and  a  surrend- 
er of  a  copyhold,  go  hand  in  hand, 
precisely  on  the  same  ground."  It 
may,  therefore,  be  considered  as  a 
letiled  rule,  that  the  Court  interposes 
r»l57T  '^*  *^^  *upon  the  same  prin- 
t  -*  ciples  and  under  similar  cir- 
cumstances in  cases  of  a  want  of  a 
surrender  of  copyholds,  and  a  de- 
fective execution  of  a  power.  See 
also  Badgers  v.  Marshall^  17  Ves. 
297. 

Surrenders  of  copyholds  to  the 
use  of  wills  were  rendered  unneces- 
sary for  the  future  by  56  Qeo.  3,  c. 
192,  repealed  by  1  Vict.  c.  26, 
which,  however,  substitutes  similar 


provisions.  See  sects.  3,  4,  and  5. 
There  seems  to  be  a  question,  whe- 
ther equity  will  supply  a  surrender 
of  copyholds,  in  the  case  of  a  con- 
veyance of,  or  a  covenant  to  sur^ 
render,  copyholds  in  a  deed  support- 
ed by  a  merely  meritorious  consid- 
eration, in  the  same  manner  as  in 
the  case  of  a  devise  of  unsurrender- 
ed copyholds  by  will.  In  Badgers 
r.  MarshaUy  17  Ves.  295,  a  father 
by  deed,  in  consideration  of  the 
natural  love  and  affection  he  had  for 
his  son,  and  also  in  consideration  of 
jS200,  (which,  however,  was  not 
paid,  and  the  deed  was  therefore 
voluntary,)  granted,  bargained,  soldr 
and  surrendered  unto  his  s6n  and 
his  heirs  certain  copyholds  ;  the  fa- 
ther died  without  having  made  any 
surrender,  and  a  bill  was  filed  by  the 
assignees  of  the  son,  who  had  be- 
come bankrupt,  against  the  heir-at- 
law  of  the  father,  praying  that  be 
might  be  decreed  to  surrender  the 
copyholds.  Sir  Samuel  Bomillpi 
for  the  defendant,  contended,  that 
the  equity  of  supplying  a  surrender 
was  confined  to  the  case  of  a  will. 
Sir  fF.  Grant,  M.  R.,  however, 
said,  "There  certainly  are  cases  of 
supplying  the  want  of  surrender 
upon  a  deed,  as  well  as  a  will,  for  a 
younger  child,  but  upon  the  same 
principle  as  in  the  case  of  a  will  of 
the  execution  of  a  power ;  that  is, 
for  and  against  the  same  persons." 
In  this  case,  however,  no  authorities 
were  cited  either  for  or  against  the 
proposition  of  the  Master  of  the 
Rolls.  In  the  principal  case,  it  will 
be  observed  that  Sir  Joseph  Jekyll 
speaks  of  a  defective  execution  of  a 
power  being  aided  in  the  same  man- 
ner as  a  sutrender  would  be  supplied 
in  the  case  of  a  copyhold  devised ^ 
from  which  it  may  be  inferred  that 
surrenders  of  copyholds  were,  in 
his  opinion,  supplied  only  in  cases 
of  devises.     In  Jeffreys  v.  Jeffreys ^ 
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Or.  &  Ph.  138,  a  father,  by  deed, 
in  consideraiion  of  the  natural  love 
and  affection  which  he  had  for  his 
three  daughters,  conveyed  certain 
freeholds,  and  covenanted  to  surren- 
der copyholds  to  trustees  upon  trust, 
for  the  benefit  of  his  three  daughters. 
The  father  died  without  having  sur- 
rendered the  copyholds  pursuant  to 
the  covenant,  having,  by  will,  given 
to  his  widow  part  of  the  freehold 
and  copyhold  estate,  to  the  latter  of 
which  she  was  shortly  after  his 
death  admitted.  One  of  the  daugh- 
ters died;  and,  upon  a  bill  being 
filed  by  the  two  surviving  daughters, 
who,  under  the  will  of  their  deceas- 
ed sister,  took  her  interest  in  the 
trust  estate,  praying  that  the  trusts 
of  the  deed  might  be  carried  into 
execution,  and  that  the  widow  might 
r*l5fl1  ^®  decreed  to  surrender  «the 
L  J  copyholds  to  the  trustees. 
Lord  Cotltnham  held  that  the  title 
of  the  plaintiflTs  to  the  freeholds  was 
complete,  and  that  they  might  have 
a  decree  so  far  as  the  freeholds  were 
concerned  ;  but  his  lordship  said, 
«•  With  respect  to  the  copyholds,  I 
have  no  doubt  that  the  Court  will 
not  execute  a  voluntary  contract; 
and  my  impression  is,  that  the  prin- 
ciple of  the  Court,  to  withhold  its 
assistance  from  a  volunteer,  applies 
equally,  whether  he  seeks  to  have 
the  benefit  of  a  contract,  a  covenant, 
or  a  settlement.'*  In  this  case,  how- 
ever. Badgers  v.  Marshall^  was  not 
cited,  nor  do  the  counsel  for  the 
plaintifii  appear  to  have  argued  the 
case  upon  the  ground  of  the  juris- 
diction of  the  Court  to  supply  a  sur- 
render, but  upon  the  ground  that 
equity  ought  to  enforce  a  voluntary 
contract,  as  was  done  by  Sir  Ed- 
ward  Sugden,  in  Elli$  v,  NimmOf 
L.  <&  O.  Rep.  t.  Sugd.  333,  in  fa- 
vour of  persons  having  merely  a 
meritorious  consideration~-a  ground 
certainly,  not  now  tenable.     (See 


note  to  Ellison  ▼•  Ellison^  post.) 
According,  therefore,  to  the  decision 
of  Lord  Coitenham  in  Jefftrys  v. 
Jefferys^  and  the  inference  which 
may  be  drawn  from  the  remark  of 
the  Master  of  the  Rolls  in  the 
principal  case,  we  may  conclude  that 
equity  will  not  supply  a  surrender  ia 
the  case  of  a  deed  at  the  instance  of 
persons  having  merely  a  meritori* 
ous  consideration,  any  more  than  it 
will  carry  into  execution  a  voluntary 
contract  at  the  instance  of  the  same 
persons ;  secus,  where  the  conside- 
ration is  valuable :  Nandike  r, 
WUkes,  GWh.  Eq.  Rep.  114;  Jen- 
nings  V.  Moore^  2  Vern.  609. 

Although,  however,  the  jurisdic- 
tion of  equity  to  supply  surrender! 
of  copyholds  is  now  seldom  exercis- 
ed, nevertheless,  since  equity  aids 
defective  executions  of  powers  upoQ 
precisely  the  same  principles,  and 
for  and  against  the  same  persons,  it 
will  still  be  useful  to  consider  the 
cases  upon  supplying  the  surrenders 
of  copyholds. 

Jls  to  the  classes  in  whose  favour 
equity  will  aid  a  defective  execution 
of  a  power  or  supply  a  surrender, — 
First,  equity  will  aid  purchasers, 
{Folhergill  v.  Fothergill,  2  Freera. 
257 ;  Jackson  v.  Jackson^  4  Bro. 
O.  O.  462 ;  Sergeson  v.  Sealey^  2 
Atk.  414 ;  0  Mod.  390 ;  Wade  v. 
Paget,  1  Bro.  C.  0.  363  ;  Burrell 
v.  Crutchley,  15  Ves.  544;)  and 
mortgagees,  {Taylor  v.  Wheeler,  2 
Vern.  664;  Jennings  v.  Moore,  2 
Vern.  609;)  and  lessees,  (Campbell 
V.  Leach,  Amb.  740  ;  Shannon  v. 
Bradstreet,  1  S.  &  L.  52 ;  Doe  ▼• 
WeUer,  7  T.  R.  478  ;  Willes,  176; 
Dowell  V.  Dew,  1  Y,  &  C.  0.  C. 
345  ;)  mortgagees  and  lessees  being 
purchasers  pro  tanlo. 

Secondly,  equity  will  aid  creditors. 
Thus,  where  a  person  direcied  his 
copyhold  estate  to  be  sold  for  pay- 
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roent  of  debu,  and  died  without 
having  surrendered  it  to  the  use 
of  his  will,  equity  decreed  the 
surrender  to  be  supplied,  and 
r»l5fl1  *'^^  copyhold  estate  to  be 
L  -^  sold.  See  Bixhy  v.  Eley^ 
2  Bro.  C.  C.  325 ;  S.  C,  2  Dick. 
698;  ItheU  v.  Beane,  1  Ves.  215; 
Tudor  V.  An8on,  2  Ves.  582 ;  F(h 
thers[ill  v.  Father  gill,  2  Freem.  257. 
In  trUkes  V.  Holmes,  9  Mod.  485, 
power  was  given,  in  a  marriage  set- 
tlement, to  the  husband  and  wife  to 
raise  J62000  out  of  certain  lands  of 
the  wife's ;  and  if  no  part  should 
be  raised  in  the  life  of  the  husband 
and  wife,  then  it  should  be  lawful 
for  the  survivor  of  them,  by  will 
duly  executed,  to  raise  that  sum  for 
the  purpose  of  paying  the  debts  of 
the  husband  and  wife*  or  either  of 
them,  or  making  a  provison  for 
younger  children.  The  wife,  upon 
the  death  of  the  husband,  defectively 
executed  the  power ;  it  was  object- 
ed, that  the  debts  which  were  to  be 
paid  by  means  of  the  power  were 
the  debts  of  the  husband,  whereas 
the  estate  was  originally  the  wife's. 
However,  Lord  Hardwiche  supplied 
the  defect,  observing,  that  the  defects 
were  expressly  provided  for  by  the 
deed  of  settlement. 

Thirdly,  charities  will  be  aided. 
••  I  lake,"  says  Lord  Northington, 
««the  uniform  rule  of  this  Court, 
both  before,  at,  and  after  the  Statute 
of  Elizabeth,  to  have  been,  that 
where  the  uses  are  charitable,  and 
the  person  has  in  himself  full  power 
to  convey,  the  Court  will  aid  a  de- 
fective conveyance  to  such  uses :" 
Attorney-General  v.  Tancred,  1 
Eden,  14  :  see  Attomey-General  v. 
JRblhorp,  2  Russ.  <&  My.  Ill,  n. 

Fourthly,  equity  will  aid  a  wife 
and  a  legitimate  child,  although  they 
claim  merely  as  volunteers,  upon  a 
meritorious  consideration  ;  as,  for  in- 
stance, upon  a  provision*  made  for 


them  after  marriage :  Fothergill  ▼. 
Fothergill,  2  Freem.  257  ;  Sarth  v. 
Blanfrey,  Gilb.  Eq.  Rep.  166; 
Sneed  v.  Sneed,  Amb.  64 ;  Church- 
man V.  Htrvey,  Amb.  335;  Med- 
win  V.  Sandham,  3  Swanst.  686. 
"  In  cases,"  says  Lord  Hardwicke^ 
«*  of  aiding  the  defective,  execution 
of  a  power,  either  for  a  wife  or  a 
child,  whether  the  provision  has 
been  for  a  valuable  consideration 
has  never  entered  into  the  view  of 
the  Court ;  but  being  intended  for  ft 
provision,  whether  voluntary  or  not, 
has  been  always  held  to  entitle  this 
Court  to  give  aid  to  a  wife  or  child 
to  carry  it  into  execution,  though  de- 
fectively made :"  Hervey  v.  Hervey^ 
1  Alk.  567.  Although  an  inference 
to  the  contrary  might  be  drawn  from 
the  principal  case,  it  is  now  clearly 
established  that  a  wife  or  child,  al- 
though provided  for,  will  be  entitled 
to  the  aid  of  equity.  « I  am  of 
opinion,"  says  Lord  Hardwicke,  ia 
Hervey  v.  Hervey,  *•  that  the  rule 
as  laid  down  by  the  defendant's 
counsel,  that  a  wife  or  child,  who 
come  for  the  aid  of  this  court  to  sup- 
ply a  defective  execution  of  a  power, 
must  be  entirely  unprovided  for,  is 
not  the  right  rule  of  the  Court.  I 
think  the  general  rule,  that  the 
husband  or  a  father  are  the  proper 
judges  what  is  a  reasonable  provision 
for  *a  wife  or  child,  is  a  p^t-A-i 
good  and  invariable  rule :"  L  -' 
1  Atk.  568;  see  also  Kettle  v.  Town^ 
send,  1  Salk.  187  ;  Smith  v.  Baker, 
1  Atk.  385 ;  Chapman  v.  Oibson,  3 
Bro.  C.  C.  229. 

To  no  other  persons,  except  a 
wife  or  legitimate  child,  will  the  aid 
of  the  Court  be  granted,  upon  th^ 
ground  of  the  provision  being  for  a 
meritorious  consideration  ;  neither  to 
a  husband,  {Watt  v.  Watt,  3  Ves. 
244;  Moodie  v.  Reid,  1  Madd. 
516) ;  nor  to  a  natural  child,  (/V«r- 
sdker  v.  Robinson,  Prec.  Ch.  475 ; 
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Tudor  V.  Prison,  2  Ves.  682) ;  nor 
to  a  grandchild,  {Bland  v.  Bland,  2 
Cox,  349;  Perry  v.  fVhitthead,  6 
Ves.  544  ;  and  1  Walk.  Copyholds, 
136,  138) ;  nor  to  a  father,  {Sloane 
V.  Lord  Cadoganf  App.  to  Sug.  on 
Power,  No.  9,  7ih  edit.) ;  nor  to  a 
mother,  brother,  or  sister,  {Goodwyn 
V.  Goodwyn,  1  Ves.  228 ;  Goring 
V.  Nash,  3  Atk.  189,  overruling 
Watts  V.  BuUas,  1  P.  Wms.  60) ; 
nor  to  a  nephew  or  niece,  [Strode  v. 
/?Mwe/,  2  Vern.  621,  625  ;  Marsion 
▼.  Gowan,  3  Bro.  C.  C.  170) ;  nor 
to  a  cousin,  (Tudor  v.  Anson,  2 
Ves.  582) ;  nor  to  a  settlor  defec- 
tively executing  a  power  in  his  own 
favour,  {fFard  v.  Booth,  cited  3  Ch. 
Ca.  69,  92;  Ellison  v.  Ellison, 
post,  6  Ves.  656.)  A  fortiori,  equity 
will  not  aflford  its  aid  to  a  mere  vo- 
lunteer, in  no  way  related  to  the  per- 
son defectively  executing  a  power : 
Smith  V.  Ashton,  2  Freem.  309  ; 
Sargeson  v.  Sealey,  2  Atk.  415; 
Godwin  v.  Kilsha,  Amb.  684.  It 
is  clearly  settled,  that  a  defective 
appointment  by  a  married  woman 
will  be  aided,  {Pollard  v.  Greenvil, 
2  Ch.  Ca.  10  ;  Lowell  v.  Dew,  1  Y. 
&  C.  C.  C.  345 ;  Doe  v.  JVeller,  7 
T.  R.  480;  Stead  v.  Nelson,  2 
Beav.  245) ;  although,  by  some 
extra-judicial  observations  of  Sir 
Thomas  Plumer,  in  Martin  v.  Mit- 
ehell,  2  J.  &  W.  424,  this  appears 
to  have  been  doubted.  See  also 
Dillon  V.  Grace,  2  S.  &  L.  456. 

Nestt,  as  against  whom  equity 
will  aid  a  defective  execution  of  a 
power,  or  supply  a  surrender, — It 
is  clear,  from  the  principal  case,  that 
aid  will  be  granted  as  against  the 
remainderman  who  takes,  although 
by  purchase,  subject  to  the  power ; 
see  Coventry  v.  Coventry,  2  P. 
Wms.  222 ;  Shannon  v.  Bradstreet, 
1  S.  &  L.  52 ;  and  also  as  against 
an  hcir-at  law  or  customary  heir : 


Smith  V.  Ashton,  1  Ch.  Ca.  263, 
264.  It  has,  however,  been  a  ques- 
tion of  much  difficulty,  whether 
equity  will  afibrd  its  aid  as  against 
an  heir  totally  unprovided  for.  In 
Chapman  v.  Gibson,  3  Bro.  C.  C. 
228,  Lord  Alvanley  thought  that 
the  heir,  being  a  son  of  the  testator 
unprovided  for,  could  not  be  relieved 
against.  (<The  principle,"  said  his 
Lordship,  «must  be  this,  that  the 
testator  being  under  an  obligation 
to  do  an  act,  we  will  compel  the 
heir  to  perfect  it ;  but  we  will  not 
compel  him  to  fulfil  an  obligation  at 
the  expense  of  another  ;  and,  if  the 
testator  has  totally  forgot  to  make 
any  provision  *for  his  eldest  p«,|||jn 
son,  this  shall  be  an  answer  L  ^ 
to  the  claim  of  the  wife,  or  other 
children."  Lord  Rosslyn  thought 
that  the  Court  ought  never  to  enter 
into  the  consideration  of  the  heir 
being  or  not  being  provided  for.  «*  I 
confess,"  observes  his  Lordship,  <♦  it 
appears  to  me,  there  is  no  rule  at  all, 
unless  the  Court  takes  it  upon  the 
relation  in  which  they  stand.  Other- 
wise, it  is  all  loose  and  arbitrary.  It 
never  entered  into  the  mind  of  the 
Court  to  consider  that  argument, 
where  the  want  of  a  surrender  was 
to  be  supplied* for  creditors :  but  the 
same  sort  of  argument  might  be  used 
there — that  the  heir  was  starving, 
the  creditor  opulent  and  severe. 
Those  circumstances  are  not  fit  to 
be  considered  by  the  Court.  The 
Court  must  go  upon  a  certain  line, 
which  is  very  obvious — that,  where 
the  will  expresses  an  intention  to  do 
that  which  legally  and  morally  the 
testator  ought  to  do,  sosiniple  a  form 
as  supplying  the  want  of  a  surren- 
der shall  not  impede  the  perform- 
ance of  that  duty  :"  Hills  v.  Down- 
ton,  5  Ves.  564.  However,  it  was 
unnecessary  to  decide  that  point  in 
Hills  V.  Downton,  for  the  heiresses- 
at-law,  against  whom  the  want  of  a 
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sorrender  was  supplied,  were  mar- 
ried, and,  therefore,  in  Lord  Ros- 
«/yn'».  opinion,  provided  for.  Lord 
Ahanley^  nevertheless,  still  retained 
the  opinion  he  expressed  in  Chtqh 
man  y.  Gibson.  See  his  observa- 
tions on  mils  T.  DownloYif  8ugd. 
Pow.,  Vol.  IL,  App.  No.  xxiv.  7th 
ed.  In  Braddick  v.  Mattock^  6 
Madd.  868,  Sir  /.  Leach,  V.  C, 
said,  <*This  Court  will  not  supply  a 
surrender  against  the  heir-at-law 
unprovided  for;  but  it  considers  the 
parent  as  the  best  judge  of  the  pro- 
vision of  that  heir,  and  will  not  exa- 
mine the  sufficiency  of  the  provision, 
unless  perhaps  in  a  case  in  which  it 
may  be  challenged  as  illusory."  In 
Rodgers  v.  MarshdU  17  Ves.  294, 
Sir  IV,  Chant,  M.  R.,  seemed  in- 
clined to  think,  that,  as  against  a 
grandchild,  being  the  heir-at-law, 
and  unprovided  for,  the  want  of  a 
surrender  ought  not  to  be  sup- 
plied, and  directed  an  inquiry  as  to 
whether  he  was  provided  for.  But 
see  Hills  v.  Dotvnton,  6  Ves.  565. 
it  is  clear,  however,  that  a  surrender 
will  be  supplied  as  against  a  colla- 
teral heir,  whether  provided  for  or 
not;  as  a  person  is  not  supposed 
under  any  obligation  to  provide  for  a 
collateral  heir:  Fielding  v.  Win* 
wood,  16  Ves.  90 ;  see  also  Chap- 
man  v.  CHbson,  8  Bro.  C.  C.  229 ; 
Smilh  y.  Baker,  1  Atk.  885. 

^sto  the  nature  of  a  defect  which 
will  be  aided. — It  may  be  laid  down 
as  a  general  rule,  that  where  the 
intention  to  execute  a  power  is  suf- 
ficiently declared,  but  the  act  declar- 
ing the  intention  is  not  an  execution 
of  the  power  in  the  form  prescribed, 
there  the  defect  shall  be  supplied  in 
equity :  Shannon  v.  Bradstreet,  1 
S.  &  L.  68.  Thus  equity  will  aid 
r»lft2"l  ^  ^^^^^^  which  arises  ♦from 
L  -I  the  instrument  itself  being 
informal  or  inappropriate,  if  the  in- 


tention to  execute  the  power  appear 
clearly  in  writing;  where,  for  in- 
stance, a  donee  of  a  power  cove- 
nants to  execute  it:  Fdthergill  y. 
FothergiU,  2  Freem.  256 ;  Coventry 
V.  Coventry,  Franc.  Max.,  the  last 
case  ;  S.  C,  2  P.  Wms.  222  ;  Ser- 
geson  V.  Sealey,  2  Atk.  414 ;  Sarth 
v.  Lord  Blandfrey,  Qilb.  Eq.  Rep. 
166; — or  when,  by  his  will,  he  de- 
sires the  remaindermen  to  create  the 
estate  authorised  by  the  power: 
Vernon  v.  Vernon,  Amb.  1 ;— or  if 
be  enters  into  an  agreement  to  exe- 
cute  it:  Shannon  v.  Bradstreet,  1 
S.  &  L.  52 ;  Morthck  v.  Btdler,  10 
Ves.  292;  Coventry  y.  Coventry, 
Franc.  Max.,  the  last  case  ;  Lowry 
V.  Dtifferin,  I  Ir.  Eq.  Rep.  281 ; 
Doweh  V.  Dew,  1  Y.  &  C.  C.  C. 
345  ; — or  if  he  promises  by  letters  to 
grant  an  estate,  which  he  could  only 
do  by  the  exercise  of  his  power: 
Campbell  v.  Leach,  Amb.  740 ; 
Sugd,  on  Powers,  App.  No.  xxv, 
7th  ed.  A  recital  by  the  donee  of  a 
power,  in  the  ma;riage  settlement  of 
one  of  his  daughters,  who  was  one 
of  the  objects  of  the  power,  that  she 
was  entitled  to  a  share  of  a  sum  to 
which  she  could  only  be  entitled  by 
his  appointment,  has  been  held  suffi- 
cient evidence  of  his  intention  to 
execute  the  power,  and  was  there- 
fore aided  as  a  defective  execution 
of  a  power :  WUson  v.  Piggott,  2 
Ves.  jun.  851 ;  Poidsonv,  f Felling' 
ton,  2  P.  Wms.  538.  So  also  where 
a  donee  of  a  power,  in  an  answer  to 
a  bill  in  Chancery,  states  that  he 
«  appoints,  and  intends,  by  writing 
in  due  form,  to  appoint  :'*  Carter  v. 
Carter,  Mos.  865  ;  and  see  Fortes- 
cue  V.  Oregor,  5  Ves.  568.  A  parol 
contract,  however,  to  execute  a  pow- 
er, is  void,  as  against  a  remainder- 
man,  although,  in  the  case  of  a  parol 
contract  to  grant  a  lease  under  a 
power,  the  lessee  may  have  expend- 
ed money  in  improvements,  oo  the 
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faith  of  the  parol  contract ;  Carter 
V.  Carter^  Mos.  310;  Shannon  v. 
Bradstreet,  1  S.  &  L.  72  ;  Blore  v. 
Sutton^  3  Mer.  237;  I^oiory  v.  Zon/ 
Dvfferin,  1  Ir.  Eq.  Rep.  281  ;  un- 
less, after  the  death  of  the  tenant  for 
life,  the  remainderman  lie  by  and 
sofier  the  lessee  to  continue  to  im- 
prove the  estate :  Stiles  v.  Cowper, 
3  Atk.  692.  Equity  will  afibrd  its 
aid,  where  there  has  been  a  defec- 
tive execution  by  a  formal  or  appro- 
priate instrument:  thus,  if  the  in- 
strument, whether  it  be  a  deed  or 
will,  is  by  the  power  required  to  be 
executed  in  the  presence  of  a  certain 
number  of  witnesses,  and  it  is  exe- 
cuted in  the  presence  of  a  smaller 
number ;  or  if  it  is  required  to  be 
signed  and  sealed,  and  sealing  is 
omitted,  equity  will  supply  the  de- 
fect :  Wade  v.  Paget,  I  Bro.  C.  C. 
363;  Cockerellv.  Cholmeley,  I  Russ. 
&  My.  424.  And  in  wills  not  com- 
ing within  the  operation  of  the  late 
Wills  Act,  an  appointment  of  per- 
sonally, required  to  be  attested  by  two 
witnesses,  has  been  aided,  though 
attested  by  no  witness :  Lucena  v. 
Lucena,  5  Beav.  249.  So,  also, 
where  a  power  of  appointment  over 
r»lfl^1  *land  was  required  to  be  ex- 
L  -^  ercised  bywill(;^i//yea:ect4/e(/, 
and  a  will  was  made  in  exercise  of 
the  power,  attested  by  two  witnesses 
only.  Lord  Hardtcicke  was  of  opinion 
that  the  will  was  not  duly  executed 
within  the  meaning  of  the  power, 
but  that  the  Court  ought  to  aid  the 
defective  execution  in  favour  of  the 
creditors  and  younger  children,  con- 
sidering their  claim  as  under  the  set- 
tlement, and  the  mode  of  executing 
the  power  as  depending  on  the  settle- 
ment, and  not  on  the  Statute  of 
Frauds,  except  as  the Vords  ''duly 
executed"  were  construed  by  refer- 
ence to  that  statute.  If  this  had 
been  a  voluntary  execution  of  the 
power,  and  not  for  payment  of  debts, 


or  for  valuable  or  meritorious  consid- 
eration, it  must  have  stood  on  its  own 
ground,  and  would  not  have  been 
supported :  Wilkie  v.  Holmes,  1  S. 
&  L.  60,  n. ;  S.  C,  reported  under 
the  name  of  Wilkie  y.  Holme,  I  Dick. 
165;  S.  C,  9  Mod.  485;  and  see 
Smith  V.  Ashton,  1  Ch.  Ca.  263* 
See,  however,  now,  1  Vict.  c.  26,  ss. 
9,  10,  whereby  it  is  enacted,  «*  thai 
no  will  shall  be  valid  unless  it  shall 
be  in  writing  and  executed  in  man- 
ner thereinafter  mentioned;  that  is 
to  say,  it  shall  be  signed,  at  the  foot 
or  end  thereof,  by  the  testator,  or  by 
some  other  person  in  his  presence 
and  by  his  direction  ;  and  such  sig- 
nature shall  be  made  or  acknowledged 
by  the  testator,  in  the  presence  of 
two  or  more  witnesses  present  at  the 
same  time,  and  such  witnesses  shall 
attest  and  shall  subscribe  the  will,  in 
the  presence  of  the  testator,  but  no 
form  of  attestation  shall  be  neces- 
sary ;*'  and  that  no  appointment  made 
by  will  in  exercise  of  any  power  shall 
be  valid,  unless  the  same  be  exe- 
cuted in  manner  thereinbefore  re- 
quired ;  and  every  will  executed  in 
manner  thereinbefore  required  shall, 
so  far  as  respects  the  execution  and 
attestation  thereof,  be  a  valid  execu- 
tion of  a  power  of  appointment  by 
will,  notwithstanding  it  shall  have 
been  expressly  required  that  a  will 
made  in  exercise  of  such  power 
should  be  executed  with  some  addi- 
tional or  other  form  of  execution  or 
solemnity."  A  power  will,  as  in  the 
principal  case,  be  aided,  if  it  has  beea 
executed  by  a  wiU,  when  it  ought 
strictly  to  have  been  executed  by  deed : 
Sneedv.  Sneed,  Amb.-64;  MiUs  v. 
Mills,  8  Ir.  Eq.  Rep.  192. 

But  equity  will  not  aid  a  defective 
execution  of  a  power,  if  the  inten- 
tion of  the  author  of  the  power  would 
be  thereby  defeated.  Thus^  in  Eeid 
V.  Shergold,  10  Ves.  370,  where  a 
ludy,  entitled  under  a  devise  to  copy* 
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holds  for  life,  with  a  power  to  appoint 
them  by  wiU^  sold  and  surrendered 
them  to  a  purchaser,  Lord  Eldon 
held,  that  the  purchaser  could  not  be 
aided  in  equity.  "The  testator,'' 
said  his  Lordship,  "did  not  mean 
that  she  should  so  execute  her  power 
— he  intended  that  she  should  give 
by  will,  or  not  at  all ;  and  it  is  im- 
possible to  hold,  that  the  execution 
r*lRAl  of  *an  instrument  or  deed, 
L  -•  which,  if  it  availed  to  any 
parpose,  must  avail  to  the  destruc- 
tion of  that  power  the  testator  meant 
to  remain  capable  of  execution  to  the 
moment  of  her  death,  can  be  consid- 
ered in  equity  an  attempt  in  or  to- 
wards the  execution  of  the  power." 
Sec,  also,  Majoribanks  v.  Hovenden^ 
6  Ir.  Eq.  Rep.  238.  In  Cockerel!  v. 
Cholmtley,  1  Russ.  &  My.  418, 
where  an  estate  was  devised  to  a 
trustee  and  his  heirs,  to  the  use  of  A. 
for  life,  without  impeachment  of 
waste,  and  a  power  of  sale,  with  the 
consent  of  the  tenant  for  life,  was 
given  to  the  trustee,  the  trustee,  with 
the  consent  of  the  tenant  for  life,  sold 
the  estate  under  the  power,  without 
ihe  timber,  which  was  to  be  taken  at 
a  valuation  :  at  law  the  power  was 
held  to  be  badly  executed ;  and, 
upon  a  bill  being  filed  in  equity  for 
relief  by  the  purchasers  of  the  estate, 
Sir  /.  Leach,  M.  R.,  held  iha^  they 
were  entitled  to  none.  "  The  plain- 
tiff^,'* said  his  Honor,  "call  upon 
this  Court  to  supply  the  defect  in  the 
execution  of  the  power.  A  court  of 
equity  will,  in  favour  of  persons 
standing  in  the  situation  of  the  plain- 
ti£,  supply  a  defect  in  the  execution 
of  a  power  which  consists  in  the  want 
of  some  circumstance  required  in  the 
manner  of  execution,  as  the  want  of 
a  seal,  or  of  a  sufficient  number  of 
witnesses,  or  where  it  has  been  exer- 
cised by  a  will  instead  of  a  deed. 
But  here  it  is  at  law  decided,  that 
there  was  no  power  in  the  trustees 


to  sell  the  land  without  the  growing 
timber;  and  there  is  no  execution 
by  the  trustees  of  the  power  to  sell 
the  land  with  the  growing  timber; 
and  I  find  no  authority  which  ap- 
plies to  the  case."  This  case  was, 
on  appeal  to  the  House  of  Lords,  af- 
firmed :  2  Russ  &  My.  75L  See, 
also,  Mney  v.  Held,  Amb.  654; 
Stratford  v.  Lord  Mdborough,  1 
Ridg.  281 :  Scott  v.  Davis,  4  My. 
&  Cr.  87. 

Lastly,  as  to  what  powers  will  be 
aided, — There  is  no  doubt  that  pow- 
ers of  jointuring,  of  raising  portions, 
of  sale,  of  revoking  uses,  and  gene- 
rally appointing  an  estate,  will,  if 
defectively  executed,  be  aided.  It 
was,  however,  at  one  time  doubted 
whether  defective  appointments  un- 
der pawers  of  leasing  would  be  aided 
as  against  the  remainderman.  See 
Powell  on  Powers,  389.  Lord  Redes^ 
dale,  however,  in  Shannons, Brad" 
street,  1  S.  db  L.  52,  held  a  contract 
to  grant  a  lease  by  a  tenant  for  life, 
according  to  a  power,  binding  upon 
a  remainderman,  although  it  was  ob- 
jected that  a  leasing  power  difiers 
from  other  powers,  inasmuch  as  in 
other  powers  the  remainderman  has 
no  interest  in  the  mode  in  which  the 
power  is  executed,  as  he  claims 
nothing  under  it,  but  that  under  the 
leasing  power  he  claims  the  rent 
reserved.  "On  what  ground,"  said 
his  Lordship,  "  can  it  be  contended 
that  that  which  is  a  mere  charge  upon 
a  remainderman  is  to  receive  a  more 
^liberal  construction  than  p#ige-i 
what  is  not  a  mere  charge  L  ^ 
upon  him,  but  may  be  much  for  his 
benefit  ?  In  the  case  of  powers  to 
make  leases  at  the  best  rent  that  can 
be  obtained,  it  is  evident  that  the  au- 
thor of  the  power  looks  to  the  benefit 
of  the  estate,  and  that  the  power  is 
given  for  the  benefit  both  of  the  ten- 
ant for  life  and  of  all  persons  claim- 
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ing  after  him  ;  for  where  the  tenant 
for  life  can  give  no  permanent  inter- 
est, and  bis  tenant  is  liable  every  day 
to  bo  turned  out  of  possession  by  the 
accident  of  his  death,  it  is  hard  to 
procure  substantial  tenants ;  and 
therefore  it  is  beneficial  to  all  par- 
ties that  the  tenant  for  life  should 
have  a  power  to  grant  such  leases. 
.  .  .  This,  therefore,  is  a  power  which 
is  calculated  for  the  benefit  of  the 
estate.  Other  powers,  generally 
speaking,  such  as  jointuring  powers, 
and  powers  to  make  provisions  for 
younger  children,  are  calculated  for 
the  benefit  of  the  family ;  they  may 
be  indirectly  beneficial  to  the  remain- 
derman, in  some  respects,  but  they 
are  no  direct  benefit  to  him  ;  nor  can 
I  conceive  why  these  powers  should 
be  construed  more  liberally  than 
powers  to  make  leases,  except  where 
it  is  evident  that  such  power  is 
abused  ;  and  in  case  of  letting  leases, 
the  power  is  certainly  more  liable  to 
be  abused  than  in  making  provisions 
for  wife  or  children.  In  these  latter 
cases,  the  sum  to  be  raised  is  gene- 
rally limited,  and  cannot  be  exceed- 
ed ;  but  a  power  of  leasing  is,  to  a 
certain  extent,  a  power  of  charging ; 
if  a  fine  is  taken,  it  is  unquestionably 
80 ;  and  even  where  no  fine  can  be 
taken,  it  is,  to  a  certain  degree  a 
charge,  and  for  the  benefit  of  tenant 
for  life  as  well  as  the  remainderman, 
for  tenant  for  life  will  get  a  better 
rent  than  if  he  had  no  such  power. 
I  cannot  conceive,  therefore,  what 
distinction  there  is  between  a  leasing 
power  and  the  other  powers  before 
noticed ;  they  are  all  powers  given 
to  tenant  for  life  for  his  benefit  to  en- 
able him  to  charge  the  estate ;  and 
in  case  of  a  rack-rent,  the  power  of 
leasing  is  also  a  benefit  to  the  re- 
mainderman. Now,  in  case  of  a 
jointuring  power,  and  in  all  the  other 
cases,  a  contract  has  been  held  auffi- 
^ot  to  enable  a  party  to  have  the 


power  executed  in  equity."  See, 
also.  Doe  v.  ff'eller,  7  Term.  Rep. 
478 ;  Willes,  176 ;  and  Dowell  v. 
Dew,  1  Y.  &  C.  C.  C.  346,  where 
an  agreement  to  grant  a  lease  was 
held  binding  as  against  a  feme  covert* 
as  being  a  defective  execution  of  her 
power  of  leasing. 

But  equity  will  not  aid  a  defect 
even  in  favour  of  purchasers,  if  the 
execution  of  the  power  would  in- 
volve a  breach  of  trust :  Mortlock  v. 
BuUer,  10  Ves.  292 ;  Stratford  v. 
Lord  ^Idborough,  1  Ridg.  281  ;— 
or  would  be  a  fraud  upon  the  power: 
Harnett  v.  Tulding,  2  S.  &  L.  54flL 
And  a  power  of  leasing  will  not  be 
aided  where  the  best  rent  has  not 
been  reserved,  or  a  fine  has  been  paid» 
contrary  to  the  requisitions  of  the 
power;  or  ♦where  there  has  i-^|*a-i 
been  an  agreement  or  cove-  L  -1 
nant  to  grant  a  lease,  commencing  ia 
future,  where  the  power  authorises 
only  leases  in  possession,  and  the 
donee  has  died  before  the  estate  fell 
into  possession :  Campbell  v.  Leach^ 
Amb.  740 ;  Shannon  v.  JSrcuUtreet^ 
I  S.  &  L.  62;  Doe  v.  Weller,  7 
Term  Rep.  478;  Willes,  176; 
DoweU  V.  Dew,  1  Y.  &  C.  C.  C. 
345,  366 ;  Temple  v.  Baltinglass^ 
Finch,  276.  And  in  Sandham  v. 
Medwin^  3  Swanst.  685,  where  un- 
usual and  unheard-of  covenants  were 
introduced  into  the  lease,  <*  usual  and 
reasonable  covenants*'  being  required 
by  the  power,  a  court  of  equity  would 
not  interfere.  If  a  tenant  for  life  haa 
power  to  lease,  with  the  consent  of 
•trustees  or  others,  an  agreement  by 
the  tenant  for  life  alone  to  lease  will 
not  be  aided :  Lawrenson  v.  Butler^ 
1  S.  &  L.  13.  '  In  Shannon  r. 
Braditreetf  1  S.  db  L.  52,  where  a 
tenant  for  life,  with  power  to  grant 
leases  *«  in  possession,  and  not  in  re- 
version,'* entered  into  an  agreement 
to  grant  a  lease  a  day  or  two  before 
the  lease  was  to  commence,  the  teA- 
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aot  for  life  having  sumved  that  time, 
DO  objection  arose,  and  the  agree- 
ment was  held  by  Lord  Hedesdale  to 
be  binding  upon  the  remainderman. 
See,  also,  Dowdl  v.  Dew,  2  Y.  &  C. 
G.  C.  345. 

A  court  of  equiiy  wili  not  grant  its 
aid  where  there  is  a  defect  in  the 
execution  of,  a  power  under  an  act  of 
Parliament,  which  roust  always  be 
taken  strictly :  thus,  if  a  tenant  in 
tail  make  a  lease  for  years,  not  au- 
thorised by  32  Hen.  8,  equity  will 
not  make  good  the  defect;  JiostoelTs 
case^  per  Huuon  Ro.  Abr.  379,  foi.  6. 
Bee,  also,  Cowp.  267 ;  2  Burr.  1U6; 
j3non.f  2  Freem.  224. 

We  must,  however,  distinguish 
between  the  defective  execution  and 
the  non*execution  of  a  power,  for  a 
DOD-execution  of  a  power  will  not  be 
aided  :  a  person,  for  instance,  is  not 
entitled  to  the  a^d  of  the  Court  on  the 


ground  of  the  execution  of  the  power 
having  been  prevented  by  the  sud- 
den death  of  the  donee  :  Piggott  v. 
Penrice,  Com,  250  ;  Gilb.  Eq.  Rep, 
138.  So,  disability  to  sign  from 
gout  has  not  been  aided :  BlockviU 
V.  Aicott,  2  £q.  Ca.  Abr.  659,  n. 
We  may,  however,  except  those  cases 
in  which  the  execntion  of  a  power 
has  been  prevented  by  fraud,  as 
where  the  deed  creating  the  power 
has  beeo  fraudulently  retained  by 
the  person  interested  in  its  non-exe- 
cution, for  then  it  seems  equity  will 
afford  its  aid:  3  Ch.  Ca.  83,  84« 
122 ;  Ward  v.  Booth,  cited  3  Ch. 
Ca.  69.  See,  also,  Pigott  v.  Pery- 
nce,Prec.Ch.471;  Vanity. Fletch- 
er, 1  P.  Wms.  354  ;  iMitrell  v.  OU 
miu9,  cited  1 1  Ves.  683 ;  Seagrave 
V.  Kirv>uny  1  Beat.  157 ;  Bulkley 
V.  mi/ordj  2C.&F.  102;  Middle- 
ton  V.  Mddleton,  IJ.  &  W.  94. 


Where  forms  are  imposed  on  the 
execution  of  a  power,  the  circumstan- 
ces must  be  strictly  adhered  to ;  and 
hawever  arbitrary,  and  unessential 
to  the  validity  of  the  appointing  in- 
strument, they  must  be  strictly  pur* 
sued,  in  order  to  constitute  a  good 
execution  in  law  ;  Sltfer  and  others 
v.  Beates  and  another,  9  Sergeant 
&,  Rawle,  166,  181  ;  Ford  et  al.  v. 
RtMseU  et  al.,  1  Freeman,  42,  50. 
But  M  whenever  the  intention  to  ex- 
ecute a  power  is  sufficiently  mani- 
fest, but  the  execution  is  defective, 
or  it  has  not  been  executed  accord- 
ing to  the  terms,  or  in  the  form  pre- 
scribed, equity  will  correct  the  mis- 
take or  supply  the  defect.  When 
nothing  has  been  done,  or  attempted 
to  be  done,  toward  the  execution  of 
a  power,  equity,  in  general,  will  not 
interfere,     unless    the    instrument 


creating  the  power  shall  have  vest^ 
ed,  or  recognized  in  third  persons, 
rights,  to  secure  which  the  execution 
of  the  power  is  necessary.  If  the  at- 
torney or  agent  has  attempted  to  exe- 
cute the  power,  but  has  done  it  defec- 
tively, the  party  claiming  under  it,  can- 
not avail  himself  of  it,  at  law,  but  equi- 
ty interposes  its  aid,  upon  the  broad 
principle  of  relieving  against  acci- 
dent or  mistake ;"  Barr  v.  Hatch 
and  others,  3  Ohio,  627,  529. 
Equity  will  aid  the  defective  execu- 
tion of  a  power  in  favour  of  purcha- 
sers for  a  valuable  consideration: 
Schenck  v.  EUingwood,  3  Edwards, 
175.  176;  Thorp  et  al  v.  M^Cut- 
lutn  tt  al.  1  Gilman,  615,  629 ;  and 
in  favour  of  creditors,  and  of  a  wife 
or  a  legitimate  child;  Porter  atkd 
others  v.  T\imer  and  others,  3  Ser- 
geant and  Rawle,  108,  111,  114; 
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Dennison  v.  Goehring,  7  Barr,  175, 
180  ;  see  also  Bradish  v.  GibbSf  3 
Johnson's  Chancery,  523,  550;  but 
not  in  favour  of  grandchildren, 
where  in  default  of  appointment,  the 
estate  would  go  to  grandchildren ; 
Porter  and  others  v.  Turner  and 
others. 

But  relief  will  not  be  given  in 
equity,  where  the  act  which  may 
have  beervdone  about  the  property 
cannot  reasonably  be  referred  to  an 
intention  to  execute  the  power ; 
Ford  et  al.  v.  Russell  el  al.  1  Free- 
man, 42,  51.  Nor  can  that  court 
give  aid  in  the  case  of  a  defective 
power ;  it  cannot  therefore  give  va- 
lidity to  a  conveyance  where  an  at- 
torney, conveying  by  a  sealed  instru- 
ment, has  not  been  appointed  under 
seal;  The  heirs  of  Piatt  and  others 
T.  The  heirs  of  MCulfoughf  1  Mc- 
Lean, 69,  82.  In  Robert s*s  widow 
and  heirs  v.  Stanton^  2  Munford, 
129,  138,  139,  where  one  trustee, 
only,  had  conveyed  under  a  power 
which  was  required  to  be  executed 
by  all  jointly,  Tucker,  J.  was  of 
opinion,  that  as  there  was  a  want  of 
competency  in  the  person  acting,  to 
execute  the  power,  except  in  con- 
junctiun  with  others,  it  was  not  a 
case  in  which  chancery  would  re- 


lieve on  the  ground  of  aiding  a  de- 
fective execution  of  a  power ;  but 
Fleming,  J.  considered,  that  it  was  a 
case  in  which  a  power  had  been  im- 
perfectly executed,  and  that  in  fa- 
vour of  a  valuable  consideration, 
equity  would  supply  the  defect;  and 
the  latter  view  appears  to  be  correct. 
See  Thorp  el  al.  v.  M^Cullum  et 
aL  1  Oilman,  615,  629. 

Though  equity  will  never  supply 
a  non-execution  of  a  bare  power, 
yet  if  a  trust  has  been  imposed  m 
connexion  with  the  power,  upon  a 
person  who  was  to  execute  it,  equity 
will  not  allow  the  person  intended 
to  be  benefitted,  to  suffer  from  the 
negligence,  mistake  or  ignorance  of 
the  trustee,  or  other  circumstances ; 
Withers  v.  Feadon,  1  Richardson's 
Equity,  325,  329;  Oibbs  v.  Marsh, 
2  Meicalf,  243,  251  ;  Thorp  el  al,Y. 
M^Cullum  el  aL^  1  Oilman,  615. 
625,  630. 

The  remedy,  in  cases  of  aiding  an 
imperfect  execution,  is  in  chancery, 
only,  where  it  proceeds  upon  the 
ground  of  compelling  parties,  in  re- 
spect of  the  consideration,  to  sup- 
ply a  defect  in  their  acts :  the  tran»* 
action  remains  defective  and  inopcrtr 
tive  in  law;  Sinclair  v.  Jackson,  8 
Cowen,  544,  588. 


[•167] 


♦ELLISON  V.  ELLISON. 


(6  VEa  656.— FEB.  24th,  1809.] 

VOLUNTARY  TRUSTS.]— Distinaion  as  to  volunteers.  The  assistance 
^  the  Court  cannot  be  had  without  a  cansideratiany  to  constitute  a  parPjf 
cestui  que  tfustj  CIS  upon  a  indunta^  covenant  to  transfer  stock.  ^.;  bu 
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if  the  legal  amveyance  is  acttuzHy  madcy  constituting  the  relation  of  truS' 
tee  and  cestui  que  trusty  as  if  the  stock  is  actually  tran^erred^  ^c,  though 
without  consideration^  tlie  equitaJbU  interest  will  be  enforced. 

Settlement  of  leasehM  estates  not  revoked  by  a  subsequent  assignment 
hy  the  trustee  to  the  settlor  entitled  for  life,  or  by  the  wiU  of  the  latter;  no 
intention  to  revoke  appearing;  andthe  terms  rf  a  power  of  revocation  not 
being  complied  toith, 

6t  indentures,  dated  the  first  of  July,  1791,  reciting  a  lease,  dated  the 
6th  of  June  preceding,  of  collferies  at  Hebbum  and  Jarrowwood,  in  the 
coonty  of  Durham,  for  thirty-one  years,  to  Charles  Wren  and  others ;  and 
that  the  name  of  Wren  was  used  in  trust  for  Nathaniel  Ellison  and  Wren* 
in  equal  shares  ;  it  was  declared,  that  Wren,  his  executors  and  administra- 
tors, would  stand  possessed  of  a  lease,  in  trust,  as  to  one  moiety,  for  Elli- 
800,  his  executors,  dbc. 

By  another  indenture,  dated  the  18ih  of  June,  1796,  reciting,  |hat  Elli- 
son was  interested  in  and  entitled  to  one  undivided  eighth  part  of  certain 
ooilieries  at  Hebbum  and  Jarrow,  held  by  two  several  leases  for  terms  of 
thirty-one  years,  and  that  he  was  desirous  of  settling  his  interest,  *he  _ .  ^-. 
anigned  and  transferred  all  his  interest  in  the  said  collieries,  and  ^  •* 
all  the  stock,  dkc.,  to  Wren,  his  executors,  administrators,  and  assigns,  in 
trast  for  Nathaniel  Ellison  and  his  assigns  during  his  life ;  and,  after  his 
decease,  in  trust  to  manage  and  carry  on  the  same,  in  like  manner  as  Wren 
shookl  carry  on  his  own  share  ;  and  upon  further  trust,  out  of  the  profits, 
to  pay  to  Margaret  Clavering,  during  the  remainder  of  the  term,  in  case 
she  should  so  long  live,  the  yearly  sum  of  108/,2s.  8d.,  which  sum  is 
thereby  mentioned  to  be  secured  to  her  by  indenture,  dated  the  14th  of 
May  last,  and  subject  thereto,  in  trust  to  pay  thereout  to  Jane  Ellison,  in  case 
she  should  survive  Nathaniel  Ellison,  during  the  remainder  of  the  term, 
during  the  joint  lives  of  Jane  Ellison  and  Anne  Furye,  the  clear  yearly 
ram  of  d6180 ;  and  after  the  decease  of  Arnie  Fa  rye,  the  yearly  sum 
of  J§90,  during  the  remainder  of  the  term,  in  ease  Jane  Ellison  should  so 
long  live  ;  and  sabject  as  albresaid,  upon  trust  to  pay  thereout,  to  each  of 
the  children  of  Nathaniel  Ellison  that  should  be  living  at  his  decease, 
during  the  remainder  of  the  term,  during  the  joint  lives  of  Jane  Elli- 
son and  Anne  Furye,  and  the  life  of  the  survivor,  the  yearly  sum  of 
£90  apiece;  and  after  the  decease  of  the  survivor,  the  yearly  sum 
of  £ib ;  and  upon  further  trust  to  pay  the  residue  of  the  profits  anV 
iag  from  the  collieries  to  the  eldest  son  of  Nathaniel  Ellison,  who  should 
attain  the  age  of  twenty-one;  and  upon  the  death  of  Margaret  Cla- 
▼ering,  then  upon  trust  to  pay  to  each  of  the  children  of  Nathaniel 
Ellison  the  further  yearly  sum  of  £10;  with  survivorship,  in  case  any  of 
the  children  should  die  before  twenty-one,  or  marriage  of  daaghters,  pro- 
vided none  except  the  eldest  shall  be  entitled  to  a  greater  annuity  than 
j650  ;  and  upon  further  trust  to  pay  the  residue  to  the  eldest  son  ;  provi- 
ded further,  in  case  all  the  children  die  before  twenty-one,  or  the  marriage 
of  daughters,  upon  trust  to  pay  the  whole  to  such  only  child  at  twenty-onot 
or  marriage  of  a  daughter ;  provided  further,  in  case  the  profits  to  arise 
fiom  the  coUieriev  should  not  be  sufficient  to  pay  all  the  annuities,  the 
13 
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r*lfiftl  «'^"^J**^'^'8,  except  Margaret  Clavering,  should  abate,  to  *be  made 
L  -'up  whenever  the  profits  should  be  sufficient ;  and  upon  further 
trust,  in  case  Wren,  his  executors  or  administrators,  should  think  it 
more  beneficial  for  the  family,  to  sell  and  dispose  of  the  collieries,  upon 
trust  to  sell  and  dispose  of  the  same  for  the  most  money  that  could 
reasonably  be  got,  and  to  apply  the  money,  in  the  first  place,  in  pay- 
ment of  all  debts  due  from  the  collieries,  in  respect  of  the  share  of 
Ellison  ;  and,  subject  thereto,  to  place  out  the  residue  on  real  securities,  and 
apply  the  interest,  in  the  first  place,  in  payment  of  the  annuity  of  103/. 
28.Sd,lo  Margaret  Clavering;  then  to  the  annuities  of  j6180,  or  J^90 ; 
then  to  pay  all  the  children  of  Ellison,  during  the  life  of  Margaret  Claver- 
ing, the  yearly  sum  of  22/.  10«.,  and  to  pay  the  residue  of  the  dividends 
and  interest  to  the  eldest  son  of  Ellison,  in  manner  aforesaid  ;  and  if  the 
dividends,  &c.  should  not  be  sufikient  fot  the  annuities,  the  two  annuitants, 
except  Margaret  Clavering,  to  abate ;  and,  after  her  death,  to  pay  to  each 
of  the  children  of  Nathaniel  Ellison  the  further  yearly  sum  of  2/.  10#.  for 
their  lives  ;  and,  after  the  decease  of  Margaret  Clavering  and  Jane  Ellison, 
upon  trust  to  pay  to  each  of  the  children  of  Nathaniel  Ellison  the  sum  of 
J6500,  in  case  the  money  arising  from  the  sale  should  be  sufficient;  then 
upon  trust  to  divide  the  same  equally  among  all  the  children,  share  and  share 
alike  ;  and,  subject  as  aforesaid,  to  pay  over  the  residue  to  the  eldest  son  on 
his  attaining  twenty-one ;  and  it  was  declared,  that  the  portions  of  the 
children  should  be  paid  to  the  sons  at  twenty-one,  to  the  daughters  at  twen- 
ty one  or  marriage ;  and  in  case  of  the  death  of  any  before  such  period, 
to  pay  that  share  to  the  eldest  son  at  twenty-one ;  and  if  only  one  child 
should  survive,  to  pay  the  whole  to  such  one  at  twenty-one  or  marriage,  if 
a  daughter;  and  in  case  all  die  before  twenty-one,  &c.,  then  the  said 
Charles  Wren,  his  executors  and  administrators,  shall  stand  possessed  of 
the  said  collieries,  and  the  money  to  arise  by  sale  thereof,  subject  as  afore- 
said, in  trust  for  Nathaniel  Ellison,  his  executors,  administrators,  and 
assigns.  It  was  further  declared,  that  the  annuities  should  be  paid  half- 
yearly  ;  and  that,  upon  any  such  sale,  the  receipt  of  Wren,  bis  executors 
r«i7ni  ^^  ^administrators,  should  be  a  sufficient  discharge  to  purchasers. 
L  -•  Then  followed  this  proviso  :— *•  Provided  always  and  it  is  hereby 
further  declared,  that  it  shall  and  may  be  lawful  for  the  said  Nathaniel 
Ellison,  by  any  deed  or  deeds,  writing  or  writings,  to  be  by  him  signed, 
sealed,  and  delivered  in  the  presence  of  and  attested  by  two  or  more  eredibie 
witnesses,  to  revoke,  determine,  and  make  void  all  and  every  the  uses, 
trusts,  limitations,  and  powers  hereinbefore  limited  and  created,  of  and  con- 
cerning the  said  collieries  and  coal-mines  ;  and  by  the  same  deed  or  deeds, 
or  by  any  other  deed  to  be  by  him  executed  in  like  manner,  to  limit  any 
new  or  other  uses  of  the  said  collieries  and  coaUmines,  as  he,  the  said 
Nathaniel  Ellison,  shall  think  fit." 

By  another  indenture,  dated  the  8rd  of  July,  1797,  but  not  attested  by 
two  untnessesy  reciting  the  leases  of  the  collieries,  and  that  the  name  of 
Charles  Wren  was  used  in  trust  for  Nathaniel  Ellison  and  himself,  in  eqaal 
shares,  and  that  Ellison  had  advanced  an  equal  share  of  the  moneys  supplied 
for  carrying  on  the  collieries,  amounting  to  9037/.  10^.,  it  was  witnessed, 
that,  in  consideration  of  4618/.  16».,  Wren  assigned  to  Nathaniel  Ellison 
one  undivided  moiety  or  half  part  of  all  the  said  collieries,  demised  to  him 
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by  the  said  sereral  leases,  with  a  like  share  of  the  stock ;  to  have  and  to 
hold  the  said  collieries  to  Ellison,  hi»  executors,  administrators,  and  assigns, 
for  the  residue  of  the  said  terms,  subject  to  the  rents,  corenants,  and  agree- 
ments in  the  said  leases ;  and  to  hare  and  to  hold  the  stock  unto  Elli- 
8on,  his  executors,  administrators,  and  assigns,  to  and  for  his  and  their 
own  proper  use  for  ever,  with  the  usual  covenants  from  Wren  as  to  his 
title  to  assign,  &c.,  and  from  Ellison  to  indemnify  Wren,  his  executors,  dbc. 

Nathaniel  Ellison,  by  his  will,  dated  the  22nd  June,  1796,  after  several 
specific  and  pecuniary  legacies,  gave  all  the  rest  and  residue  of  his  personal 
estate  and  effects,  of  what  nature  or  kind  soever,  not  before  disposed  of,  to 
his  wife,  and  Wren,  and  the  survivor,  and  the  executors  and  administrators 
of  such  survivor,  upon  trust  to  call  in  and  place  the  same  out  in  the  funds, 
or  on  real  securities ;  and  he  directed  that  all  sums  of  money  which  should 
come  to  the  hands  of  •his- wife  and  Wren,  or  of  the  executors,  &c,  p«|,y,n 
of  either  of  them,  under  the  said  trusts, should  be  equally  divided  L  -> 
between  all  his  children,  sons  and  daughters,  born  and  to  be  born,  share  and 
share  alike  ;  the  shares  to  become  vested  and  be  payable  upon  marriage, 
with  consent  of  their  guardians,  and  not  otherwise,  until  the  age  of  twenty- 
one  ;  such  part  of  the  interest  in  the  meantime,  as  the  guardians  shall  think 
proper,  to  be  applied  for  maintenance  ;  the  residue  to  accumulate ;  with  a 
direction  for  payment  of  part  of  the  principle  for  advancement,  and  survi- 
vorship upon  the  death  of  any  before  the  respective  shares  should  be  paya- 
ble ;  and  in  case  of  the  death  of  all  under  age  and  unmarried,  he  gave  the 
dividends  and  interest  to  his  wife  for  life;  and  upon  her  death,  he  gave 
the  principal  and  a  sum  of  JSOOO,  charged  upon  her  estates,  to  his  sister, 
Margaret  Clavering,  and  his  nephew.  Then,  after  some  further  dispositions 
of  stock  in  favour  of  his  children,  he  gave  a  legacy  of  twenty  guineas  to 
Wren,  and  appointed  his  wife  and  Wren  executors  and  guardians. 

The  testator  died  in  1798,  leaving  his  widow  and  ten  children  surviving; 
one  of  whom,  Charles  Ellison,  died  In  1709,  an  infant.  Wren  also  died  in 
that  year. 

The  bill  was  filed  by  the  testator's  widow  and  Margaret  Clavering,  pray- 
ing, that  the  trusts  of  the  deed  of  June,  1796,  may  be  established,  and  that 
new  trustees  may  be  appointed. 

The  younger  children,  by  their  answer,  submitted  whether  the  trusts  of 
that  deed  were  not  varied  or  revoked  by  the  deed  of  July,  1797. 

Mr.  RomiUy  and  Mr.  BelU  for  the  plaintiffs,  insisted,  that  the  subse- 
quent diQ^d^  not  reciting  or  taking  any  notice  of  the  prior  settlement,  could 
not  revoke  it ;  that  it  was  not  the  object  of  the  latter  deed  to  revoke  the 
former;  and  that  it  was  not  attested  by  two  witnesses,  as,  in  order  to  effect 
a  revocation,  it  ougjht  to  be. 

Mr.  Richards^  for  the  eldest  son,  defendant,  claiming  also  under  the  deed 
of  1796,  declined  to  argue  the  case. 

Mr.  Steele  and  Mr.  W.  Agar^  for  the  other  defendants,  *the  p»|,y.>i 
younger  children. — ^Though  the  expression  in  the  clause  of  revoca-  L  J 
tion  is  "  deed  or  writing,"  a  will  with  two  witnesses  would  do,  according  to 
the  case(a)  from  Ireland,  cited  in  Lord  Darlington  v.  Pulteney.ffi)    No 

(a)  Roicommen  v.  Foioke^  6  Brck  P.  C,  Torn],  ed.,  158. 
(6)  Cowp.  268. 
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intention,  bowerer,  can  be  foand  in  the  will  to  reroke  tbie  settlement ;  bol 
the  subseqaent  deed  is  an  implied  revocation*  What  use  could  there  be 
in  that  deed  but  to  give  Elllison  the  absolute  estate,  which  is  quite  incon- 
sistent with  the  trusts  of  the  former  deed,  which  are  rery  special,  and  gif^ 
a  large  discretion  T  An  instrument  may  be  revoked  by  another,  though  not 
taking  notice  of  the  former,  but  only  making  a  disposition  inconsistent  with 
it :  Lord  Faueotiberge  t.  Fitzgerald,{c)  Arnold  v.  Amold.{d)  And  though 
the  latter  of  these  cases  was  upon  a  will,  there  is  no  difl^rence  upon  a 
voluntary  settlement.  These  is  no  instance  in  which  a  voluntary  deed, 
defective,  and  not  effectual  at  law,  has  been  aided  in  this  court;  and 
though  this  is,  in  some  respects,  in  favour  of  a  wife  and  children,  one  of 
the  parties  claiming  under  it  is  a  volunteer ;  and  it  is  opposed  by  nine  oat 
of  ten  children.  This  deed,  like  that  in  Caiman  v.  Sarrely{e)  cannot  be 
proceeded  upon  at  law.  But  if  the  trust  was  originally  well  created,  yet  if 
the  subject  gets  back,  and  is  vested  in  the  author  of  the  trnst,  the  objectioQ 
lies. 

Mr.  RomiUy^  in  reply. — Can  it  be  stated  as  a  question  here,  whether  a 
settlement  for  a  wife  and  children  can  be  enforced  against  the  representa* 
tive  of  the  father  or  the  husband  ?  Coltnan  v.  Barrel  has  not  the  most 
remote  application ;  the  parlies  claiming  under  the  deed  being  mere  stren*^ 
gers,  except  by  a  connection  illegal  and  immoral.  It  is  not  necessary  to 
consider  the  case  of  a  mere  volunteeer.  Mrs,  Clavering  was  a  creditor  by 
an  annuity  secured  by  a  prior  deed.  Supposing  Ellison  had  an  intention 
to  revoke  this  settlement,  he  had  prescribed  to  himself  certain  forms,  the  attes- 
tation of  two  witnesses.  There  is  no  instance  of  an  implied  revocation  of 
trusts,  which  are  only  to  be  revoked  expressly,  by  a  particular,  certain 
form.  But  there  is  not  the  least  pretence  upon  these  instruments,  either 
the  deed  or  the  will,  of  any  such  intention.  The  will  was  executed  only 
r*i7al  *^otir  days  after  the  settiementy  which  is  not  noticed  in  either 
1^  ^  instrument.  It  is  no  more  than  consenting  that  the  trustee,  having 
the  legal  interest,  shall  assign  to  another  person,  and  taking  it  himself* 
Notwithstanding  the  length  the  Court  have  gone  upon  wills,(/)  this  would 
not  be  a  revocation  even  of  a  will,  merely  taking  the  legal  interest,  baring 
disposed  of  the  equitable.  The  intention  that  these  trusts  should  not  pre- 
vail would  have  been  expressly  declared.  As  far  as  Wren  was  a  trustee, 
the  deed  is  revoked ;  but  it  was  the  act  of  Wren,  Ellison  being  passive. 

Lord  Chancellor  Eldon. — I  bad  no  doubt,  that,  from  the  moment  of 
executing  the  first  deed,  supposing  it  not  to  have  been  for  a  wife  and 
children,  but  for  pure  volunteers,  those  volunteers  might  have  filed  a  bill 
in  equity,  on  the  ground  of  their  interest  in  that  instrument,  making  the 
trustees  and  the  author  of  the  deed  parties.  I  take  the  distinction  to  be, 
that,  if  you  want  the  assistance  of  the  Court  to  constitute  you  cestui  que 
trust,  and  the  instrument  is  voluntary,  you  shall  not  have  that  assistance 
for  the  purpose  of  constituting  you  cestui  que  trust :  as,  upon  a  covenant 
to  transfer  stock,  Sfc,  if  it  rests  in  covenant,  and  is  purely  voluntary,  this 

(c)  6  Bro.  P.  C.  295,  Toml.  Ed.  {i)  I  Bro.  C.  C.  401. 

(e)  1  Ves.  jun.  50 ;  8,  C,  3  Bro.  C.  C.  12. 

(/)  See  aatwmd  v.  OgUnder,  6  Vet.  199,  and  note. 
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€0urt  toUl  Mi  tx^tutt  that  mlurUofy  covenant.  Bui  if  the  party  has 
tompletely  tram/erred  »tock,  ^c.f  though  it^s  voluntaryy  yet  the  legal 
eonveyanee  being  ejffeettwUy  made,  the  equitable  interest  will  be  errforced 
by  thie  Court.  That  disiinctioD  was  clearly  taken  in  Colman  v.  SarreU{g) 
iadepeadeDt  of  the  vicioas  consideration*  I  stated  the  objectioo,  that  the 
deed  was  voluntary  ;  and  the  Lord  Chancel]or(A)  went  with  me  so  far  as  to 
consider  it  a  good  objection  to  executing  what  remained  in  corenant.  Bat 
if  the  actual  transfer  is  made,  that  constitutes  the  relation  between  trustee 
and  cestui  que  trust,  though  voluntary,  and  without  good  or  meritorious{i) 
consideration ;  and  it  is  clear,  in  that  case,  that,  if  the  stock  had  been 
actually  transferred,  unless  the  transaction  was  affected  by  the  turpitude  of 
the  consideration,  the  Court  would  have  executed  it  against  the  trustee  and 
the  author  of  the  trust. 

*In  this  case,  therefore,  the  person  claiming  under  the  settlement  p«|,«^-i 
Bsight  maintain  a  suit,  notwithstanding  any  objection  made  to  it  as  1-  -' 
being  voluntary,  if  that  could  apply  to  the  case  of  a  wife  and  children ; 
considering,  also,  that  Mrs.  Clavering  was  an  annuitant,  and  not  a  mere 
volunteer.  But  it  was  put  for  the  defendants  thus — that  though  the 
instrument  would  have  been  executed  originally,  if  the  subject  got  back  by 
accident  into  the  author  of  the  trust,  and  was  vested  in  him,  then  the  objec- 
tion would  lie  in  the  same  manner  as  if  the  instrument  was  voluntary.  I 
4onbt  that,  for  many  reasons^-the  trust  being  once  well  created,  and 
whether  it  would  apply  at  all  where  the  trust  was  originally  well  created, 
and  did  not  rest  merely  in  engagement  to  create  it.  Suppose  Wren  bad 
died,  and  had  made  Ellison  his  executor,  it  would  be  extraordinary  to  hold, 
that  though  an  execution  would  be  decreed  against  him  as  executor,  yet, 
happening  to  be  also  author  of  the  trust,  therefore  an  end  was  to  be  put  to 
the  interest  of  the  cestui  que  trust.  But  it  does  not  rest  there ;  for  Ellison 
clothes  the  legal  estate  remaining  in  Wren  with  the  equitable  interests 
declared  by  the  irst  deed,  making  him,  therefore,  a  trustee  for  Ellison  him- 
self first,  and,  after  his  death,  for  several  other  persons ;  and  he  has  said, 
he  puts  that  restraint  upon  his  own  power,  not  only  that  he  shall  not  have 
a  power  of  revocation  whenever  he  changes  his  intention,  but  that  he  shall 
not  execute  that  power,  nor  be  supposed  to  have  that  change  of  intention, 
unless  manifested  by  an  instrument  executed  with  certain  given  ceremonies. 
My  opinion  is,  that  if  there  is  nothing  more  in  this  transaction  than  taking 
out  of  Wren  the  estate  clothed  with  a  trust  for  others  with  present  interests, 
though  future  in  enjojrment,  and  that  was  done  by  an  instrument  with  no 
witness,  or  only  one  witness,  it  is  hardly  possible  to  contend  that  such  an 
instrument  would  be  a  revocation  according  to  the  intention  of  the  party, 
the  evidence  of  whose  intention  is  made  subject  to  restrictions  that  are  not 
complied  with.  The  only  difficulty  is,  that  the  declaration  of  the  truits  in 
the  first  instrument  could  not  be  executed,  the  second  instrument  being 
allowed  to  have  effect.  It  is  said,  a  power  was  placed  in  Wren,  his  execu- 
tors and  ^administrators,  not  his  assigns,  if  in  sound  discretion  r-ti.%5-i 
thought  fit,  to  sell  and  to  give  a  larger  interest  to  the  younger  chil-  L        ^ 

(g)  1  Vet.  Jan.  50 ;  8.  C,  3  Bro.  C.  C.  13.  (A)  Thurlow. 

(t)  That  meritorious  consideration  merely  will  not  entitle  a  fohmteer  to  the  aid  of 
eqaity.  See  Jefferw  t.  Jeffery$t  1  Cr.  6l  Ph.  138;  DUhn  ?.  Coppm,  4  My.  Sl  Cr.  647, 
OTermling  EUi$  t.  iVtmmo,  L.  &  G.  333,  t  Sagd. 
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dren  than  they  otherwise  would  take.  If  Wren  bad  not,  after  the  re* 
assignment,  that  discretion  %till  vested  in  hiro,  I  think  it  would  not  be  in 
the  executors  of  Ellison,  and  it  could  not  be  exercised  by  the  Court,  though, 
in  general  cases^  trusts  will  not  fail  by  the  failure  of  the  trustee.  Butt 
though  the  efiect  would  be  to  destroy  the  power  of  Wren,  which  I  strongly 
doubt,  attending  to  the  requisition  of  two  witnesses,  I  do  not  know  that  it 
would  destroy  the  other  interests.  I  think,  therefore,  upon  the  whole,  this 
trust  does  remain,  notwithstanding  this  re-assignment  of  the  legal  estate  to 
Ellison.  I  do  not  think,  consistently  with  the  intention  expressed  in  the 
first  instrument,  and  the  necessity  imposed  upon  himself  of  declaring  a  dif- 
ferent intention  under  certain  restrictions,  that,  if  a  different  intention 
appeared  clearly  upon  the  face  of  the  instrument,  the  latter  would  bare 
controlled  the  former.  But  I  do  not  think  his  acts  do  manifest  a  different 
intention.  Supposing  one  witness  sufficient,  the  second  deed  does  not 
sufficiently  manifest  an  intention  to  revoke  aU  the  benefits  given  by  the  first 
deed  to  the  children ;  and  it  is  not  inconsistent  that  he  might  intend  to 
revoke  some,  and  not  all.  / 

As  to  the  will,  it  is  impossible  to  maintain  that  the  will  is  a  writing 
within  the  meaning  of  the  power,  considering  how  the  subject  is  described* 
The  word  <•  residue"  thero  means,  that  estate  of  which  be  had  the  power 
of  disposing,  not  engaged  by  contracts,  dechirations  of  trusts,  &c.  It  was 
necessary  for  him  to  describe  the  subject  in  such  a  way  that  there  could  be 
no  doubt  he  meant  to  embrace  that  property.  Upon  the  whole,  therefore, 
this  relief  must  be  granted  ;  though  I  agree^  that,  if  it  rested  in  covenant^ 
the  personal  representative  might  have  put  them  to  their  legal  remedie$^ 
he  cannot,  where  the  character  of  trust  attached  upon  the  estate  while  in 
Wren  ;  which  character  of  trust,  therefore,  should  adhere  to  the  estate  in 
Ellison,  unless  a  contrary  intention  was  declared ;  and  the  circumstance  of 
r*i7fi1  ^°®  witness  only,  when  the  power  reserved  required  two  ^witnesses, 
L  -^  is  also  a  circumstance  of  evidence  that  he  had  not  the  intention  of 
destroying  those  trusts  which  had  attached,  and  were  then  vested  in  the 
person  of  Wren. 


In  the  leading  case  of  Ellison  v. 
EUison^  Lord  Eldon  lays  down  and 
acts  upon  the  well-known  rule,  that, 
where  a  trust  is  actually  created, 
and  the  relation  of  trustee  and  ces- 
tui me  trust  established,  a  court  of 
equity  will,  in  favour  of  a  volunteer, 
enforce  the  execution  of  the  trust 
against  the  person  creating  the  trust, 
and  all  subsequent  volunteers;  al- 
though it  will  not  create  a  trust  or 
establish  the  relationship  of  trustee 
and  cestui  que  trust,  by  enforcing 
the  performance  of  an  agreement, 


or  by  giving  effect  to  an  imperfect 
conveyance  or  assignment  in  favour 
of  volunteers.  The  application, 
however,  of  this  rule,  is  by  no 
means  free  from  difficuhy,  as  it  is 
frequently  a  question  of  much  nicety 
to  determine  whether  the  relation  of 
trustee  and  cestui  que  trust  has  or 
not  been  established.  It  is  intended^ 
therefore,  in  this  note  to  examine 
the  cases  in  which  equity  interposes 
or  refuses  its  aid  in  favour  of  volun- 
teers. 

Where  there  has  been  an  actual 
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tiansfer  of  the  legal  interest  in  real 
or  personal  property  by  the  settlor 
or  his  trustees  to  trustees  upon  trusts 
declared  in  favour  of  volunteers, 
these  trusts,  it  is  clear,  will  be  en- 
forced in  equity  against  the  settlor 
or  his  representatives  or  subsequent 
volunteers;  (Caiman  v.  Sarrel,  3 
Bro.  C.  C.  12,  14 ;  S.  C,  1  Ves. 
juD.  50;  Ptdvertoft  v.  Pulverioft, 
18  Ves.  84,  99 ;  Bill  v.  Cureton,  2 
My.  &  K.  503;  Jefferya  v.  Jefferys, 
Cr.  &  Ph.  138, 141 ;)  even  although, 
as  in  the  principal  case,  the  trust 
property  by  accident  gets  back  into 
ibe  hands  of  the  donor :  Srmth  v. 
Lyne,  2  Y.  &  C.  C.  C.  345 ;  Browne 
▼.  Cavendi$h,  1  J.  &  L.  637. 

There  is,  however,  an  important 
exception  from  this  class  of  cases, 
where  a  legal  transfer  of  properly 
has  been  made  to  trustees,  for  pay- 
ment of  the  debts  of  the  owner, 
without  the  concurrence  of  his  cre- 
ditors. Such  a  transaction,  it  has 
been  repeatedly  held,  does  not  in- 
▼esl  creditors  with  the  character  of 
cestuis  que  trust,  but  amounts  merely 
to  a  direction  to  the  trustees  as  to 
the  method  in  which  they  are  to  ap- 
ply the  property  vested  in  them  for 
the  benefit  of  the  owner  of  the  pro- 
perty, who  alone  stands  towards 
thera  in  the  relation  of  cestui  que 
trost,  and  can  vary  or  revoke  the 
trusts  at  pleasure.  Courts  of  equity, 
therefore,  will  not,  at  the  instance  of 
the  creditors,  who  are  looked  upon 
as  mere  strangers,  compel  the  trus- 
r^iT^rl  ****  ^^  execute  the  •trusts  for 
t-  -l  payment  of  debts.  Thus,  in 
Walwyn  v.  C<mtt9,  3  Mer.  707,  S. 
C,  3  Sim.  14,  where  estates  were 
conveyed  to  trustees  upon  trust  for 
the  payment  of  the  debts  of  certain 
scheduled  creditors,  who  were  net- 
ther  parties  nor  privies  to  the  deed. 
Lord  Eldon  held,  that  the  trust  was 
voluntary,  and  that  it  could  not  be 
enforced  against  the  owners  of  the 


estates,  who  might  vary  it  as  they 
pleased.  So,  also,  in  Garrard  v. 
Lord  Lauderdale^  3  Sim.  1,  where 
an  assignment  of  personal  property 
was  made  to  trustees  for  payment 
of  certain  scheduled  creditors  toho 
were  parties  to^  but  who  neither  exe- 
cuted  nor  were  privy  to  the  execution 
of  the  deed,  Sir  L.  Shadwell,  V.  C, 
although  the  execution  of  the  deed 
had  been  communicated  to  the  ere* 
ditorSt  upon  the  authority  of  fVal^ 
U>yn  V.  Coutts,  held,  that  they  had 
no  right  to  enforce  the  trusts  of  the 
deedj  and  he  considered  that  the 
principle  of  the  two  decisions  of 
Ellison  V.  Ellison  and  Walwyn  v. 
Coutts  were  reconciles ble  with  each 
other;  «* because,"  said  his  Honor, 
<«I  apprehend  that  Lord  Eldon  must 
have  considered  that,  where  a  per- 
son does,  without  the  privity  of  any 
one,  without  receiving  consideration, 
and  without  notice  to  any  creditor, 
himself  make  a  disposition,  as  be- 
tween himself  and  trustees,  for  the 
payment  of  his  debts,  he  is  merely 
directing  the  mode  in  which  hjs 
own  property  shall  be  applied  for 
his  own  benefit,  and  that  the  general 
creditors,  or  the  creditors  named  in 
the  schedule,  are  merely  persons 
named  there  for  the  purpose  of 
showing  how  the  trust  property  un- 
der the  voluntary  deed  shall  be  ap- 
plied for  the  benefit  of  the  volun- 
teers.*' This  case  was  an  appeal, 
affirmed  by  Lord  Brougham:  2 
Rus.  &>  My.  451.  So,  likewise. 
Sir  /.  Leach^  M.  R.,  in  Acton  v. 
Woodgate,  2  My.  &.  K.  405,  held, 
that  a  conveyance  to  trustees  for  the 
benefit  of  creditors,  who  were  nei- 
ther parties  nor  privies  to  it,  was 
revoked  by  a  second  conveyance, 
executed  by  several  creditors,  not 
privy  to  the  first;  however,  his 
Honor  said,  that,  in  the  case  of  Oar^ 
rard  v.  Lord  Lauderdale,  it  seemed 
to  have  been  considered  that  a  corn- 
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manicatioD  by  the  trusiees  to  cre- 
ditors of  the  fact  of  such  a  trust 
would  not  defeat  the  power  of  revo- 
cation by  the  debtor,  but  that  it  ap- 
peared to  him  that  such  a  doctrine 
was  questionable,  because  the  cre- 
ditors, being  aware  of  such  a  trust, 
might  be  thereby  induced  to  a  for- 
bearance in  respect  of  their  claims, 
which  they  would  not  otherwise 
have  exercised.  Other  judges  have 
taken  the  same  view  as  Sir  J.  Leach^ 
as  to  the  effect  of  the  communication 
of  the  deed  to  the  creditors.  See 
Broumt v.  Cavendish^  IJ. & L.  635 ; 
Simmonds  v.  Palles^  2  J.  &  L.  504; 
Eirwan  v.  Daniel^  5  Hare,  409.  In 
Page  V.  Broom^  4  Russ.  6,  a  debtor 
had  by  deed  poll  directed  the  re- 
ceiver of  his  estate  to  pay  the  inter- 
est of  a  particular  debt :  it  was  held 
by  Sir  /.  Leach,  M.  R.,  that,  as  the 
deed  was  executed  without  consider- 
r*17fil  ^^^^f  *«ind  without  the  privi- 
L  -'  ty  of  the  creditor,  no  trust 
was  created  in  his  favour.  This 
case  was  affirmed  on  appeal  by  Lord 
Brougham.  See  2  Russ.  &  My. 
214.  In  Bill  V.  Cureton,  2  My.  & 
K.  511,  Lord  Cottenham,  then  Mas- 
ter of  the  Rolls,  with  reference  to 
the  cases  of  Walwyn  v.  Cautt8  and 
Garrard  v.  Lord  Lauderdale,  ob- 
serves, *«  that  these  two  cases,  so  far 
from  deciding  that  a  cestui  que  trust 
becoming  entitled  under  a  voluntary 
settlement  had  not  a  good  title  against 
the  settlor,  proceeded  upon  this,  that 
the  character  of  trustee  and  cestui 
que  trust  never  existed  between  the 
creditor  and  the  trustees  of  the  trust 
deeds,  but  that  the  settlor  himself 
was  the  only  cestui  que  trust,  and 
therefore  that  he  was  entitled  to  di- 
rect the  application, of  his  own  trust 
fund."  In  Gibb$  v.  Olamis,  11 
Sim.  584,  a  suit  was  instituted  by 
A.  against  fi.  and  C.  respecting  a 
sum  of  i640OO.  D.  was  also  mado 
a  party  to  the  suit ;  but,  having  no  | 


interest,  he  disclaimed.  A.  B,,  and 
C.  afterwards  came  to  a  compromise  ; 
in  pursuance  of  which  they  executed 
a  deed,  assigning  the  ^84000  to  trus- 
tees, in  trust  to  pay  D.  his  costs  of 
the  suit,  and  to  divide  the  rest  of  the 
fund  amongst  A.,  B.,  and  C.  D.« 
though  he  was  not  a  party  either  to 
the  compromise  or  to  the  deed,  filed 
a  bill  against  A.,  B.,  C,  and  the 
trustees,  to  compel  a  performance  of 
the  trusts  and  payment  of  his  costs. 
Lord  Coltenham,  reversing  the  deci* 
sion  of  Sir  Z.  ShadwM,  V.  C,  al- 
lowed the  demurrer  of  C.  for  waat 
of  equity,  observing,  <>that  the  ques- 
tion was,  whether  the  provision  for 
payment  of  costs  gave  the  party 
whose  costs  were  so  provided  for  a 
right  to  institute  a  suit  as  cestui  que 
trust,  be  having  no  interest  in  the 
fund,  not  having  been  a  party  to  the 
arrangement,  and  the  arrangement 
having  been  made  between  the  par- 
ties interested  in  the  fund,  for  their 
own  benefit  or  convenience;  thai 
the  present  case  was  not  distinguish- 
able from  Garrard  v.  Lord  Laud^r^ 
dale,  and  the  other  cases  which  had 
been  cited,  in  each  of  which  the 
plaintiff  was  as  much  a  cestui  que 
trust  as  the  plainiifi*  in  that  case 
was.  See  also  Ravenahaw  v.  HoU 
lier,  7  Sim.  8 ;  Wilding  v.  Richmrdi^ 
1  Coll.  655 ;  Law  v.  Bagwell,  4  D. 
&  W.  308 ;  Broume  v.  Cavendi$hf 

1  J.  <&  L.  635 ;  Simmondi  v.  i'a^, 

2  J.  &  L.  480 ;  and  the  observations 
of  Sir  Edward  Sugden  in  the  last 
case  on  Gihh$  v.  GlawU$.  It  is  clear 
also,  that,  in  other  cases  in  which 
creditors  are  not  concerned,  a  person 
not  intending  to  give  or  pai^t  with 
the  dominion  over  his  property,  may 
retain  such  dominion,  notwithstand- 
ing he  may  have  vested  the  property 
in  trustees,  and  declared  a  trost 
upon  it  in  favour  of  third  persons* 
Thus,  in  Hughes  v.  Stubbs,  1  Hare* 
476,  a  testatrix  drew  a  cheque  on 
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her  bankers  for  JilftO  in  faToar  of 
A.,  and  she  verbally  directed  A.  to 
apply  that  sum,  or  so  much  of  it  i» 
might  be  necessary»  to  make  up  to  a 
r*l79l  '^^^^®  ^^  diflference  *in 
L  -^  Talue  between  a  legacy  of 
ji8lOO,  which  the  testatrix,  by  her 
will,  had  given  to  t(ie  legatee,  and 
the  price  of  a  JS 100  share  in  a  cer- 
tain railway;  the  testatrix  informing 
A.  tbat  she  intended  to  give  the 
share  instead  of  the  legacy,  but  she 
did  not  think  it  necessary  to  alter 
her  will.  The  bankers  gave  credit 
to  A.  for  the  J8150.  The  testatrix 
afterwards  died.  In  a  suit  for  the 
administration  of  her  estate,  Sir  J. 
ffigran^  V.  C,  held,  that  no  trust 
was  created  for  the  benefit  of  the 
legatee  in  respect  of  the  i6l50. 
«*The  cases,"  observed  his  Honor, 
M  on  this  subject  are  necessarily  of 
difficulty;  but  the  conclusion  to 
which  I  feel  bound  to  come  is,  that 
the  testatrix  did  not  part  with  her 
property  in  the  sum  in  question,  or 
create  any  trust  for  the  legatee." 
See  also  Oaskell  v.  Gaskeit,  2  Y.  & 
J.  502. 

Although  there  has  been  no  ac- 
tual transfer  of  the  legal  interest  in 
property  to  trustees,  if  the  settlor 
has -constituted  himself  a  trustee  for 
volunteers,  a  Court  of  equity  will 
enforce  the  trusts.  This  is  well 
illustrated  in  E<c  parte  Pyt^  Ex 
paritlhtbost,  IQYeH.  140,  145.  In 
that  case  M.  had,  by  letter,  directed 
an  agent  in  Paris  to  purchase  an  an- 
nuity for  a  lady,  which  \ras  accord- 
ingly purchased,  but  in  the  name 
of  M.,  the  Jady  beii^  at  that  time 
married,  and  also  deranged.  M. 
afWrwards  sent  to  his  agent  a  power 
of  attorney  authorising  him  to  trans- 
fer the  annuity  into  the  lady's  naney 
but  died  before  the  transfer  was 
made.  Lord  Eldon  held,  that  al- 
ihongh  the  legal  interest  remained  in 
AL»  he  had  constituted  himself  a 


trustee  for  the  lady.  ««The  ques* 
tion,"  says  his  lordship,  <«  involves 
the  point,  whether  the  power  of 
attorney  amounts  here  to  a  declara- 
tion of  trust  ?  It  is  clear  that  this 
Court  will  not  assist  a  volunteer; 
yet,  if  the  act  is  completed,  though 
voluntary,  the  Court  will  act  upon 
it.  It  has  been  decided,  that,  upon 
an  agreement  to  transfer  stock,  this 
Court  will  not  interpose ;  but,  if  the 
party  had  declared  himself  to  be  the 
trustee  of  that  stock,  it  becomes  the 
property  of  the  cestui  que  trust  with- 
out more,  and  the  Court  will  act 
upon  it.  Upon  the  doeuments  be* 
fore  me,  it  does  appear,  that,  though 
in  one  sense  this  may  be  represented 
as  the  testator's  personal  estate,  yet 
he  has  committed  to  writing  what 
seems  tome  a  sufficient  declaration 
that  he  held  this  part  of  the  estate 
irh  trust  for  the  annuitant."  In 
ffheatley  v.  Purr^  1  Kee.  651, 
H.  Q.  div<Mt«d  her  bankers  to  place 
jg2000  in  the  joint  names  of  her 
children,  J.  R.  W.,  M.  W.,  aad  H. 
W.,  and  her  Qwn  as  trustee  for  her 
children.  That  sum  was  accord- 
ingly entered  in  the  hooks  of.  the 
bankers  to  the  account  of  H.  0.,  as 
trustee  for  J.  R.  W.,  M.  W.,  and 
H.  W.  The  bankers  gave  H.  C, 
as  trustee  for  J.  R.  W.,  M.  W.,  and 
H.  W.,  a  promissory  note  for  the 
amount,  with  interest  at  2i  per  oent.| 
and  she  gave  the  bankers  a  receipt 
for  the.  promissory  note.  LoriLang' 
dale^  M.  B.,  was  *of  opinion  rttg/j-i 
that  she  had  constituted  her-  ^  J 
self  a  trustee  for  the  plaintiiK,  her 
children,  and  that  a  trust  was  oen^ 
pletely  declared,  so  as  to  give  them 
a  title  to  relief.  In  M^Fadden  r. 
Jtnkyns^  1  Ph.  153,  A.  had  seatfi 
verbal  direction  to  B.,  who  owed 
him  d6500,  to  hold  the  debt  in  trnst 
for  C,  a  voluntaer;  B.  assented  to 
and  acted  upon  the  direction,  ^ 
paying  C.^^IO,  as  part  of  tbe>krast 
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money.  Lord  Lyndkunt,  affirming 
the  decision  of  Sir  J.  Wxgram^  V. 
C,  reported  1  Hare,  458,  held,  that 
a  declaration  by  parol  was  sufficient 
to  create  a  trust  of  personal  property, 
and  that,  as  the  debtor  had  assented 
to  and  acted  upon  the  dh'ection,  a 
complete  and  irrevocable  trust  was 
impressed  upon  the  money.  See 
also  Frampton  v.  Frampton^  4  Beav, 
287;  James  v.  Bydder,  4  Beav. 
605;  Thorpe  r.  Owen^  5  Beav, 
224;  Stapleton  v.  Stapleton^  14 
6im.  186. 

A  declaration  of  trust  by  the 
equitable  owner  of  a  chose  in  action 
vested  in  trustees  has  been  support- 
ed. Thus,  in  CoUinson  v.  Patrick^ 
2  Kee.  123,  a  bond,  and  all  sums  of 
money  recoverable  in  respect  thereof, 
had  been  assigned  to  trustees,  in 
trust  for  such  intents  and  purposes, 
and  such  person  or  persons,  as  E. 
P.,  a  married  woman,  should  direct 
or  appoint;  and,  in  dafault  of  ap- 
pointment, for  her  separate  use. 
£.  P.  afterwards  appointed  her  inter- 
est in  the  bond  to  certain  persons,  in 
order  to  indemnify  them,  in  case 
they  should  not  be  able  to  recover 
the  whole  of  a  sum  appropriated  by 
her  husband,  who  was  their  solicitor, 
and  for  no  other  consideration  appear- 
ing upon  the  deed.  It  was  objected, 
that  the  deed  being  voluntary,  and 
something  requiring  to  be  done  by 
the  party  creating  the  trust,  it  was  a 
trust  which  could  not  be  executed 
by  the  Court.  However,  Lord 
Langdalt,  M .  R.,  held,  that  a  bind- 
ing trust  had  been  created.  «It 
seems  to  me,"  said  his  Lordship, 
«that,  so  far  as  depended  upon  the 
party  executing  this  deed,  every- 
thing has  been  done  to  constitute 
an  executed  trust.  It  is  certainly  a 
matter  well  worthy  of  consideration 
how  far  the  peculiar  situation  of  a 
feoarried  woman,  entering  \nto  such  an 
engagement  as  the  present,  by  which 


she  \)inds  her  separate  estate,  is  not 
entitled,  in  a  court  of  equity,  to 
the  same  species  of  protection  which 
the  law  gives  to  persons  entering 
into  a  legal  obligation,  and  whether 
a  contract  of  indemnity  so  entered 
into  should  not,  in  this  court,  be 
supported  by  a  valuable  considera- 
tion. A  declaration  of  trust  is  con- 
sidered, in  a  court  of  equity,  oa 
equivalent  to  a  transfer  of  the  legal 
estate  in  a  court  of  law ;  and,  if  tba 
transaction  by  which  the  trust  is 
created  is  complete,  it  will  not  be 
disturbed  for  want  of  consideration. 
If  this  had  been  a  transaction  resting 
on  an  agreement  not  conferring  the 
legal  interest— if  it  had  been  an 
executory  contract,  this  Court,  ia 
the  absence  of  consideration,  would 
not  have  given  effect  to  it ;  but,  ^ 
what  *ha8  been  done  is  |-»jgt-i 
equivaient  to  a  transfir  of^  ^ 
the  legal  interest^  the  parties  in 
whose  favour  the  trust  is  created  are 
entitled  to  have  the  benefit  of  it  ia 
this  court ;  and  I  am  of  opinion  that 
this  deed  gives  an  interest  to  the 
plaintiffs  which  does  so  entitle  them." 
See  also  Rycrofl  v.  Christy^  3  Beav. 
288. 

Upon  the  same  principle,  if  the 
equitable  owner  of  property  vested 
in  trustees,  as  in  ElHson  v.  Etiisofh 
assigns  it  to  them,  or  directs  them 
to  apply  It  upon  trusts  declared  in 
favour  of  volunteers,  and  the  troa- 
tees  accept  and  act  upon  the  trusts, 
they  will  be  enforced  in  equity.  Ia 
Rycroft  y.  Christy,  3  Beav.  288, 
Mrs.  Rycroft,  the  cestui  que  trust  of 
money  in  the  hands  of  a  trustee,  by 
deed  without  consideration  directed 
part  of  the  dividends  to  be  paid  by 
him  for  the  maintenance  of  an  infant, 
a  stranger  to  Mrs.  Rycroft,  and  co- 
venanted to  indemnify  the  trustee, 
and  agreed  to  allow  the  same  out  of 
the  dividends  of  the  trust  fund.  The 
trustee  accepted  the  new  trust  and 
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acted  upon  the  deed.  iMTi  Longdate^ 
M.  R.,  held,  that,  as  there  was  no 
farther  instraroeot  or  formality  to  be 
execoted,  from  the  moment  when 
the  direction  was  signed  and  accept- 
ed b/the  trustee  a  valid  and  exe- 
ented  trust  was  created,  which  Mrs. 
Rycroft  could  not  revoke.  ^  So,  in 
Meek  v.  KettleweU,  1  Hare,  471, 
Sir  James  if^gram^  V.  C,  observes, 
that,  if  the  equitable  owner  of  (he 
property,  the  legal  interest  of  which 
is  in  a  trustee,  should  execute  a 
voluntary  assignment  of  the  pro- 
perty, and  authorise  the  assignee  to 
sue  for  and  recover  the  property 
from  that  trustee,  and  the  assignee 
should  give  notice  thereof  to  the 
trustee,  and  the  trustee  should  ac- 
cept the  notice  and  act  upon  it,  by 
paying  the  dividends  or  interest  of 
the  trust  property  to  the  assignee 
during  the  life  of  the  assignor,  and 
with  his  consent,  it  might  be  difficult 
for  the  executor  or  administrator  of 
the  assignor  afterwards  to  contend 
that  the  gift  of  the  property  was  not 
perfect  in  equity. 

We  must,  however,  carefully  dis- 
tinguish that  class  of  cases  in  which 
the  settlor  constitutes  himself  a  trus- 
tee for  volunteers,  from  another  class 
of  cases  in  which  a  person  has  in- 
efiectually  attempted,  by  an  imper- 
fect gift,  to  confer  the  whole  interest 
upon  volunteers  or  trustees  for  their 
benefit;  for  it  has  been  repeatedly 
determined,  that  the  most  clear 
intention  to  confer  an  interest  will 
not  be  sufficient  to  create  a  trust  in 
favour  of  a  volumeer.  The  leading 
case  on  this  head  is  Antrobu$  v. 
Srmth,  12  Yes.  30.  There  Qibbs 
Crawford  made  the  following  in- 
dorsement upon  a  receipt  for  one  of 
the  subscriptions  in  the  Forth  and 
Clyde  Navigation:  «*I  do  hereby 
assign  to  my  daughtec*  Anna  Craw- 
ford, all  my  right,  title,  and  interest 
of  and  in  the  inclosed  cali*  and  all 


other  calls,  of  my  subscription  in  the 
Clyde  and  Forth  Navigation."  This 
not  being  a  legal  assignment.  Sir 
S.  RomiUy  argue^,  «<  that  the  father 
*meant  to  make  himself  a  p«ic^n-i 
trustee  for  his  daughter  of  L  J 
these  shares."  But  Sir  W.  Chanty 
M.  R.,  observes,  "Mr.  Crawford 
was  no  otherwise  a  trustee  than  as 
any  man  may  be  called  so  who  pro- 
fesses to  give  property  by  an  instru- 
ment incapable  of  conveying  it.  He 
was  not  in  form  declared  a  trustee ; 
nor  was  that  mode  of  ^ping  what  he 
proposed  in  his  contemplatioa^  He 
meant  a  gift.  He  says,  he  assigoa- 
the  property.  But  it  was  a  gift  not 
complete.  The  property  was  not 
transferred  by  the  act.  Could  he 
himself  have  been  compelled  to  give 
efiect  to  the  gift  by  making  an  aa- 
signment?  There  is  no  case,  in 
which  a  party  has  been  .compelled 
to  perfect  a  gift,  which,  in  the  mode 
of  making  it,  he  has  left  imperfect. 
There  is  locus  poenitentiie  as  long  as 
it  is  incomplete."  So,  in  Edwards  v. 
JoneSf  I  My.  &  Cr.  226,  where  the 
obligee  of  a  bond  signed  a  memoran- 
dum, not  under  seal,  which  was  in- 
dorsed upon  the  bond,  and  which 
purported  to  be  an  assignment  ct 
the  bond,  without  consideration,  to 
the  person  to  whom  the  bond  was 
at  the  same  time  delivered.  Lord 
Cottenhamj  upon  the  authority  of 
the  doctrine  laid  down  in  Anirobus 
V.  Smith,  which  he  said  it.  was  im- 
possible to  question,  held,  that  the 
gift  was  incomplete,  and  that,  as  it 
was  without  consideration,  the  Court 
could  not  give  efiect  to  it.  So,  also, 
in  Dillon  v.  Coppin,  4  My.  ^  Cr. 
047,  a  voluntary  assignment  of  East 
India  Stock  and  shares  in  the  Globe 
Insurance  Company,  by  a  deed  poll, 
incapable  of  passing  such  property, 
was  held,  by  Lord  Cottenham,  not 
to  affect  the  settlor's  interest  in  the 
East   India   Stock  and  the  Globe 
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tbares.  In  Searle  t.  Law^  16  Sim. 
95,  A.  made  a  voluntary  ataignment 
of  turnpike  road  bonds  and  shares  in 
an  insurance  and  in  a  banking  com- 
pany to  B.,  in  trust  for  himself  for 
life,  and  after  his  death  for  his 
nephew.  Be  delivered  the  bonds 
and  shares  to  B.,  but  did  not  observe 
the  formalities  required  by  the  turn- 
pike act,  and  the  deeds  by  which 
the  companies  were  formed,  to  make 
the  assignment  efiectual.  Sir  L, 
Shadwell,  Y.  C,  held,  that  on  A/s 
death  no  interest  in  either  the  bonds 
or  the  shares  passed  by  the  assign- 
ment, and  that  B.  ought  to  deliver 
them  to  the  executor  of  A.  *«  If  that 
gentleman,*'  observed  his  Honor, 
««  had  not  attempted  lo  make  an  as- 
signment of  either  the  bonds  or  the 
shares,  but  had  simply  declared,  in 
writing,  that  he  would  hold  them 
upon  the  same  trusts  as  are  ex- 
pressed in  the  deed,  that  declaration 
would  have  been  binding  npon  him; 
«nd  whatever  bound  him,  would 
have  bound  his  personal  representa- 
tive. But  it  is  evident  that  he  bad 
no  intention  whatever  of  being  him- 
self a  trustee  for  any  one,  and  that 
he  meant  all  the  persons  named  in 
the  deed  as  cestuis  que  trust  to  take 
the  provisioDs  intended  for  them 
through  the  operation  of  that  deed. 
fie  omitted,  however,  to  take  the 
proper  steps  to  make  that  deed  an 
efiectual  assignment;  and,  there- 
r^^lS^n  fore,  *both  the  legal  and  the 
L  ^  beneficial  interest  in  the 
bonds  and  shares  vested  in  htm  at 
h\%  death:"  Chfnnghwn  v.  P/un- 
Jutt,  2  Y.  db  C.  C.  C.  t46. 

In  Hikek  v.  KettltwdU  1  Hare, 
464,  M.,  who,  in  the  event  of  snr- 
Tiving  her  daughter,  and  of  the  death 
of  her  daughter  without  issue,  would, 
as  next  of  kin,  be  entitled  to  a  fund 
which  was  vested  in  trustees,  exe- 
cuted a  voluntary  assignment  of  her 
interest  in  the  fund  to  the  husband 


of  the  daughter,  and  declared  the 
trusts  of  the  assignment,  as  to  part 
for  the  benefit  of  M.  herself,  and  as 
to  another  part  for  the  daughter's 
husband  absolutely.  No  notice  of 
the  assignment  was  given  to  the 
trustees.  The  daughter  afterwards 
died  without  issue,  and  the  husband 
filed  his  bill  against  the  trustees  and 
M.,  to  compel  the  performance  of  the 
trust.  Sir  J.  Wigram  was  of  opin- 
ion, upon  the  authority  of  the  cases 
of  Caiman  v.  SarreU  ss  reported  in 
Brown,  and  HoUoway  v.  Heading 
ton,  %  €im.  824,  that  an  assignment 
under  seal  of  that  which  did  not  pass 
at  law  by  the  operation  of  the  assign- 
ment itself,  stood  upon  no  better 
ground  than  a  covenant  or  agree- 
ment to  assign ;  and  that  a  volun- 
tary assignment,  unaccompanied  by 
any  other  acts,  was  not  to  be  regard- 
ed as  effectual  to  pass  an  equitable 
interest.  His  Honor  therefore  held^ 
that  the  voluntary  assignment  did  not 
create  a  trust  which  equity  wouU 
enforce;  observing,  however,  that 
he  decided  only  that  a  voluntary 
assignment  of  a  mere  expectancy, 
not  communicated  to  those  in  whom 
the  legal  interest  was,  did  not  create 
a  trust  in  equity,  within  the  prin- 
ciple of  the  cases  relied  upon  by  the 
plaiotifir.  This  decision,  on  appeal^ 
was  affirmed  by  Lord  Lyndhur^: 
1  Ph.  842.  See  also  HoUowmy  v. 
Headingtofif  8  Sim.  821 ;  Beaiinn 
V.  Beat$09h  18  Sim.  281 ;  Ward  v. 
AudUmd,  8  Sim.^1 ;  8.  C,  C.  P. 
Coop.  Rep.  146 ;  8  Beav.  201. 

However,  assignments  both  of 
equitable  and  legal  choses  in  action, 
although  nothing  passes  thereby  at 
law,  have  been  hekl  binding  in 
favenr  of  volnnteers.  Thus,  in 
Slaane  v.  fyadogan,  Sngd.  Y.  and 
P.,  App.  No.  xxiv.  llth  edit.,  Mr. 
W.  Cadogan,  having  an  equitable 
reversionary  interest  in  a  fund  ret^ 
ed  in  trustees,  assigned  it  to  other 
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trastees  Qpon  trust  for  Tdooteers; 
It  was  contended  by  Sir  Edward 
Sugdm^  in  his  argument,  which 
places  the  question  in  a  very  clear 
lights  that,  in  order  to  coAStitute  an 
actual  settlement,  so  as  to  enable  a 
i^nnteer  to  claim  the  benefit  of  it, 
it  is  absolutely  necessary  that  the 
rekuion  of  trustee  and  cestui  que 
trost  should  be  established  ;  that  Mr.. 
W*  Gadogan  did  all  he  could ;  but 
that  is  not  enough:  that  he  could 
not  make  an  actual  transfer;  that 
the  trustees  in  whom  it  was  vested 
would  not  have  been  authorized  in 
transferring  it  of  their  own  authority 
to  the  trustees  of  Mr.  W.  Cadogan's 
r»lfti1  settlement.  ••  If,"  he  »says, 
L  -^  «« a  man  is  seised  of  the  legal 
estate,  and  agree  to  make  a  volun- 
tary settlement,  it  cannot  be  enfor* 
ced.  Can  it  make  any  difl&rence 
that  the  legal  estate  happens  to  be 
outstanding?  Certainly  not.  As 
the  settlement,  therefore,  was  not 
completely  perfected,  the  earl  could 
not  enforce  it."  Sir  IV.  €httn£,  M. 
R.,  however,  held,  that  the  equitable 
assigmnent  created  a  perfect  trust. 
"  The  Court,"  observed  his  Honor, 
•»  wiir  not  interfere  to  give  perfection 
to  the  instrument,  but  you  may  con- 
stftme  one  a  trustee  for  a  volunteer. 
Here  the  fund  was  vested  in  trus- 
tees: Mr.  W.  Gadogan  had  an 
equitable  reversionary  interest  in 
tlttit  fund,  and  he  assigned  it  to  cer- 
tain trustees,  and  then  the  first  trus- 
tees are  trustees  for  hif  assigns,  ami 
they  may  come  here  ;  for  when  the 
trust  is  created,  no  ^nsideration  is 
essential,  and  the  Court  will  execute 
it  though  voluntary." 

In  Fdfttncut  v.  Bameti,  3  My.  & 
K.  86,  J.  B.  made  a  voluntary  as- 
signment by  deed  of  a  policy  of 
assarance  efilected  upon  his  own  lifb 
and  in  his  own  name  for  J81000,  to 
trustees,  upon  trust  for  the  benefit  of 
hk  sister  and  her  children.    The 


deed  was  delivered  to  one  of  the 
trustees,  and  the  grantor  kept  the 
policy  in  his  own  possession.  No 
notice  of  the  assignment  was  given 
to  the  assurance  office^  and  J.  B. 
afterwards  surrendered,  for  a  valua* 
ble  consideration,  the  policy  and  a 
bonus  declared  upon  it  to  the  assnr* 
ance  office.  A  bill  was  filed  by  the 
surviving  trustee  of  the  deed,  to  have 
the  value  of  the  policy  replaced*  It 
was  argued  by  Mr.  Femberton,  for 
the  defendant,  upon  the  disttnction 
laid  down  by  Lord  Bkton  in  the 
principal  case,  between  an  actual 
transfer  and  a  mere  covenant  to 
transfer  stock,  that  the^  assignment 
of  stock  by  deed,  no  actual  transfer 
of  the  stock  having  been  made,  and 
an  assignment  of  a  policy  of  assur- 
ance by  deed,  the  policy  remaining 
in  the  hands  of  the  grantor,  stood 
upon  exactly  thd  same  footing.  But 
Sir  «/.  Leaehj  M.  R«,  held,  that  J.  B. 
was  bound  to  give  security  to  the 
amount  of  the  value  of  the  policy 
assigned  by  the  deed,  « In  the 
case,"  observed  his  Honor,  «of  a  vo- 
luntary assignment  of  a  bond^  where 
the  bond  is  not  delivered,  but  kept 
in  the  possession  of  the  assignor,  the 
Conn  would  undoubtedly,  in  the 
administration  of  the  assets  of  the 
assignor,  consider  the  bond  as  a  debt 
to  the  assignee.  There  is  a  plain 
distinction  between  an  assignment  of 
stock,  where  the  stock  has  not  been 
transferred,  and  an  assignment  of  a 
bond.  In  the  former  case,  the  ma« 
terfal  act  remains  to  be  done  by  the 
grantor,  and  nothing  is  in  fact  done 
which  will  entitle  the  assignee  to  the 
aid  of  this  Court  until  the  stock  is 
transferred  ;  whereas  the  Court  wtlt 
admit  the  assignee  of  a  bond  as  a 
creditor." 

Min  the  present  case,  the  gift  of 
the  policy  appears  to  me  to  hare 
been  perfectly  complete  without  de^ 
livery.      Nothing  remdned  to  be 
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r*l85l  *^^^  ^y  ^^^  grantor ;  nor 
L  -^  would  be  have  done  what  he 
afterwards  did  to  defeat  his  own 
grant,  if  the  trustees  bad  given  notice 
of  the  assignment  to  the  assurance 
office.  The  question  here  does  not 
turn  upon  any  distinction  between 
a  legal  and  an  equitable  title,  but 
aimply  upon  whether  any  act  re- 
mained to  be  done  by  the  grantor, 
which,  to  assist  a  volunteer,  this 
Court  would  not  compel  bim  to  do. 
I  am  of  opinion,  that  no  act  remain- 
ed to  be  done  to  complete  the  title  of 
the  trustees.  The  trustees  ought  to 
bave  given  notice  of  the  assignment ; 
but  their  omission  to  give  notice  can- 
not afiect  the  cestui  que  trust.*'  See 
also  Godsal  v.  fFebb,  2  Kee.  00. 

Lord  CoUmhanit  in  Edwards  v. 
JoneSt  1  My.  &  O.  238,  in  com- 
menting upon  Shane  v.  Cadogan^ 
and  Fortescue  v.  Bamttt^  observes, 
«*that  in  neither  of  them  was  any 
intention  expressed  by  the  learned 
judge  to  depart  from  the  established 
rule,  but  that,  in  both,  the  decision 
turned  upon  the  question  of  fact, 
whether  or  not  the  relation  of  trus- 
tee and  cestui  que  trust  was  actually 
constituted.  In  neither  was  it  at- 
tempted to  make  an  im^-^^fect  a  per- 
fect gift.  In  Sloane  v.  Cadogan^ 
the  claim  was  not  against  the  donor 
or  his  representatives^  for  the  pur- 
pose of  making  that  complete  which 
bad  been  left  imperfect,  but  against 
the  persons  who  had  the  legal  cus- 
tody of  the  fund  ;  and  the  question 
was,  whether  the  transaction  con- 
stituted them  trustees  of  the  fund  for 
the  cestui  que  uusts.  Sir  fV.  Grant 
oame  to  the  conclusion  that  it  did ; 
and  the  consequence  was,  that  they 
were  bound  to  account.  That  case 
has  been  considered  by  Sir  Edward 
Sugden  as  going  a  great  way ;  but, 
upon  the  principle  stated  by  Sir  ^. 
Grants  it  is  free  from*all  possible 
faestiouy  for  there  was  no  attempt 


In  that  case  to  call  in  aid  the  juria- 
diction  of  this  Court." 

«•  Fortescue  v.  Bamett  falls  pre- 
cisely within  the  same  observation, 
although  there  are  some  expressions 
in  it,  especially  where  the  learned 
judge  speaks  of  a  bond  which  has 
been  voluntarily  assigned  being  con- 
sidered a  debt  to  the  assignee,  which 
probably  were  not  intended  to  con- 
vey the  meaning  they  do  •  .  •  There 
a  party  had  insured  a  life,  and  the 
contract  of  the  office  was  to  pay  to 
the  party  insuring,  his  executors,  ad- 
ministrators, and  assigns,  but  the 
practice  of  the  office  was  stated  to 
be,  that,  upon  an  assignment,  the 
office  recognised  the  assignee ;  and 
the  policy  was,  therefore,  an  assign- 
able instrument.  The  policy  tvas 
not  assignable  at  law^  but  it  was  a 
title  which,  by  contract 9  was  assign^ 
able  as  between  the  parties;  and 
the  party  in  that  case  assigned,  but 
the  assignee  did  not  give  notice  to 
the  office,  and,  consequently,  the 
original  Insurer  dealt  with  the  office, 
received  a  bonus,  and  then  sarren- 
dered  the  policy.  The  Master  of 
the  Rolls  in  that  case  •coqsi-  p^^ig/t-i 
dered,  as  be  naturally  would,  L  ^ 
whether  this  transaction  was  not  a 
gift — whether  it  did  not,  in  fact,  con- 
fer a  title  on  the  assignee  ;  and  if  it 
did,  then,  consistently  with  all  the 
authorities,  he  considered  that  he 
was  bound  to  give  the  assignment  its 
full  effect ;  and  he  put  his  decision 
expressly  upon  the  fact,  that  the 
transaction  was  complete  ;  that  there 
was  nothing  further  for  the  donor  or 
the  donee  to  do ;  that  the  latter  had 
nothing  to  ask  further  from  the 
donor.'*  His  Lordship  then  adds, 
•«  Whether,  upon  the  circumstances 
of  that  case,  it  was  right  or  wrong 
to  come  to  that  conclusion,  is  a  ques- 
tion with  which  I  have  nothing  to 
do.  The  principle  of  the  decision 
is  quite  consistent  with  the  other 
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cases ;  for  it  proceeds  upon  the  same 
ground,  namely,  that,  if  the  transac- 
tion is  complete,  the  Court  will  give 
iteflfecl."  Lord  Plunket,  in  Blakely 
V.  Brady,  2  Dru.  <&  Walsh,  327, 
said,  that,  not  only  was  the  authority 
of  Fortescue  ▼.  Bamett  not  shaken 
by  Lord  Cottenham  in  Edwards  v. 
/ones,  bat  that  it  is  even  expressly 
recognised. 

Sir  L.  ShadwMy  Y.  C,  in  Beat- 
son  y.  Beatson,  12  Sim.  201,  com- 
ments very  fnlly  upon  Sloane  v. 
Cadogan,  the  decision  in  which  he 
considers  may  be  supported  upon 
difierent  grounds  from  those  which 
appear  in  the  case  as  reported  by 
Sit  Edward  Sugden;  and  his  Honor 
evidently  considered  the  voluntary 
assignment  of  the  4^versionary  inte- 
rest, although  in  a  legal  form,  as 
merely  tantamount  to  an  agreement 
to  transfer,  and,  consequently  an 
incomplete  transaction,  within  the 
principles  laid  down  in  ElUson  v. 
EUison;  for,  in  remarking  upon 
the  expression  of  Sir  W.  Chant  in 
the  latter  part  of  his  judgment,  he 
observes,  ^  I  cannot  but  think,  if  Sir 
W»  Grant  did  use  that  language, 
that  it  was  inaccurate,  because  the 
▼oluntary  settlement,  which  was  ex- 
ecuted by  Mr.  W.  Cadogan,  left  the 
fund  as  it  existed  at  the  time  when 
the  settlement  was  made;  and  no- 
thing whatever  passed  by  the  volun- 
tary settlement  to  the  persons  who 
were  named  as  trustees  of  it ;  and  it 
aeems  to  me,  that,  but  for  the  other 
circumstances  which  I  have  noticed, 
his  Honor's  decision  would  not  have 
been  right." 

Upon  the  authority  of  Sloane  v. 
Cadogctn  and  Fortescue  v.  Bamett, 
it  has  been  held,  that  the  assign- 
ment of  a  debt  to  a  volunteer  was 
binding,  although  nothing  passed  at 
law.  Thus,  in  Blakely  v.  Brady,  2 
Dru.  &  Walsh,  811,  A.  made  a  vo- 
luntary assignment  to  B.  of  a  note 


or  memorandum  in  writing,  being 
the  acknowledgment  of  a  sum  of 
i£1620  then  due  to  him  from  K., 
and  all  interest  then  due,  or  which 
might  thereafter  accrue  due  on  the 
foot  thereof,  upon  trust  to  pay  the 
interest  thereof  unto  A.,  his  exe. 
cutors,  administrators,  and  assigns, 
for  his  life,  and  a  period  of  fourteen 
months  afterwards,  and,  at  the 
expiration  of  the  said  fourteen 
months,  to  pay  out  of  the  principal 
some  small  sums  to  and  amongst 
^certain  persons  and  rela-  r^io^-j 
tions  in  the  deed  particularly  L  J 
mentioned;  and  as  to  the  residuot 
in  trust  for  B.,  his  executors,  ad- 
ministrators, and  assigns,  for  his  and 
their  own  benefit.  The  deed  also 
contained  a  provision,  whereby  B., 
his  executors,  administrators,  and  as- 
signs, were  irrevocably  appointed  the 
attorneys  of  the  said  A.,  for  the  pur- 
pose of  suing  for  and  recovering  the 
said  debts.  .  A.  soon  afterwards 
died,  without  having  made  any  wiJl 
or  other  disposition  of  the  property. 
The  adminbtrator  of  A.  refused  to 
allow  his  name  to  be  used  to  enable 
B.  to  recover  the  said  sum,  having 
actually  himself  commenced  an  ac- 
tion for  that  purpose.  Upon  a  bill 
filed  by  B.  to  restrain  proceedings  in 
the  action,  and  to  carry  the  trusts  of 
the  deed  into  execution,  it  was  held, 
by  Lord  Plunket,  that  as  the  trans- 
action between  A.  and  B.  was  com- 
plete, the  deed,  though  voluntary, 
should  be  carried  into  execution. 
«*In  this  case,"  observed  his  Lord- 
ship, «<  as  between  the  assignor  and 
assignees,  the  gift  is  absolute ;  and 
the  diflference  between  the  cases 
where  something  remains  to  be  done, 
and  those  in  which  nothipg  remains 
to  be  done,  is  so  fully  established  by 
the  authorities  which  have  been  ci- 
ted on  both  sides  in  the  argumenlf 
that  it  is  unnecessary  for  me  to  en* 
tei  into  any  enumeration  of  thmn* 
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The  cate  of  ForU$mt  t.  Bemett^ 
besides  recognising  the  general  dts- 
tinctioa  which  I  have  jost  adverted 
tOv  bean  directly  on  the  present 
point.  There  the  assignment  o(  a 
poh'cy  of  insnrance  was  held  valid 
and  complete,  though  the  instrument 
keelf  was  never  delivered." 

M  It  is  said,  but,  in  my  opinion, 
most  erroneonsly,  that  the  authority 
of  that  case  is  shaken  by  the  case 
of  JofUB  V.  £dward9^  before  the 
present  Lord  Chancellor  of  England. 
It  seems  to  me,  that  he  ezpreesiy 
recognisee  its  authority,  and  on  this 
principle,  that,  if  the  transaction  is 
complete,  the  Court  will  give  it  effect. 
It  is  true  Lord  CotienKmn  says,  that 
the  observation  of  Sir  /•  Leachf  in 
Ihrteteue  v.  Bameitf  « that  a  bond 
voluntarily  asstgaed  was  conaidered 
as  a  debt  to  the  assigiiee,'  was  pro- 
bably not  intended  to  convey  the 
meaning  the  wovds  might  bear; 
but  this  observation  of  Lord  CotUn-^ 
ham  must,  in  my  opinien,  be  mere* 
ly  understood  as  a  guard  against  the 
suppositioa,  that  the  mere  assign* 
ment  of  a  bond,  unaccompanied  by 
delivery,  in  by  any  other  circum- 
stances, would  be  considered  as  a 
debt  to  the  assignee.  In  the  case 
before  Lord  (kttenhmn  there  was  no 
assignment,  but  a  mere  memorandum 
entered  on  a  bond,  attached  to  anoth- 
er bond,  which  clearly  was  never  in- 
tended to  be  given  to  the  plaintifff 
and  he  there  dismissed  the  bill,  on 
the  ground  of  the  transaction  not  be* 
ing  complete,  and  that  a  further 
act  remained  to  be  done  by  the  do- 
nor." 

«  The  case  of  Uniaehe  v.  GiU$, 
%  Moll.  257,  does  not  resemble  this. 
There  the  person  entitled  to  a  chose 
r*lRSl  *^^  action  executed  an  as* 
L  ^  signment  of  it  to  the  defend* 
ant  in  trust  for  the  plaintiff,  and  did 
not  deliver  the  deed,  but  kept  it  in 
bar  poiseasiott  until  lle^  death  ;  and 


it  was  held,  that  the  retention  of  the 
deed  in  the  custody  of  the  donor 
made  it  revocable,  and  that  it  had 
been  revoked." 

M  The  decision  in  Antmbus  v. 
Smithy  cannot  be  drawn  in  aid  of 
the  defendant's  case.  There  the 
conveyance  was  inorperfect,  never 
delivered :  it  was  simply  an  indorse- 
ment on  a  receipt  for  subscription, 
and  found  among  the  papere  of  the 
eiecoirix." 

**  The  present  case  difien  from  ail 
these.  The  assignment  as  between 
the  donor  and  donee  is  perfect ;  and 
the  only  objection  is,  that  the  chose 
in  action  is  not  legally  assignable. 
Besides,  it  is  admitted  that  the  origi* 
nai  security  was,  at  some  time  dur* 
ing  the  life  of  the  assignor,  delivered 
to  the  asignee;  and,  in  addition  to 
this,  the  assignment  contains  a  fiall 
power  of  attorney  to  the  asaignee, 
which  alone,  in  my  opinion,  ought  l» 
govern  the  case." 

«« It  is  asked,  why  does  the  plain- 
tiff come  into  this  court,  if  the  as- 
signment is  imperfect  t  The  answer 
is  obvious :  he  comes  here  because 
the  property  is  in  the  defendant,  to 
whom  the  Ecclesiastical  Court  has 
granted  administration,  and  he  is  an 
administrator  in  trust.  Now  you 
may  constitute  a  trustee  for  a  volun* 
leer ;  and  the  case  of  Shane  v.  Cb* 
dogan  is  directly  in  point  aaio  that. 
The  only  difference  is,  that,  in  the 
present  case,  the  law  has  created  the 
trust ;  and  in  Sioane  v.  Cadogan 
the  trust  was  created  by  the  act  of 
the  donor." 

The  cases,  however,  of  IShftnt  v« 
Cadogarij  Fortefcue  v.  Bamtti^  and 
Blakely  v.  Brady ^  seem  to  be  ecaror- 
ly  consistent  with  the  remarks  of  Ld. 
Langdide  in  Ward  v.  AudUmd^  8 
Beav.  Ml,  where  hia  Lordship  ap* 
pears  to  be  of  opinion  that  the  mere 
vokiotary  assignment  of  a  choae  in 
aottonv!  not  binding,  upou  the  groofid 
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that  nothing  thereby  passes  at  law, 
and  the  transaction  is,  therefore  in- 
complete. 

In  ffard  v.  ^udland,  W.  W., 
who  was  possessed  of  and  entitled 
to  certain  household  goods  and 
efiects,  a  sum  of  546/.  2$.  6J.,  (ihe 
the  payment  of  which  was  secured 
by  a  mortgage  in  fee  of  certain 
customary  lands,)  and  a  policy  of 
assurance  of  the  sum  of  £1000 
payable  after  his  death,  by  a  volun- 
tary deed  assigned  to  the  plaintifif 
all  his  household  goods  and  all 
sums  of  money  then  owing  to  him, 
with  all  policies  of  assurance  and 
other  securities  for  the  same,  and 
all  other  his  personal  estate,  togeth- 
er with  the  mortgage  deeds  and  writ- 
ings relating  to  the  premises  upon 
trust  for  W.  W.  for  life,  and,  after 
bis  death,  for  others  ;  and  he  gave 
the  plaintiff  a  power  of  attorney  co 
get  in  any  sum  of  money  secured 
on  mortgage  ;  and  he  abo  covenant- 
ed for  further  assurance.  On  the 
r»lfid1  *^*^cutionoflbedeed  by  W. 
L  J  W.,  it  was  delivered  to  the 
plaintiff;  but  W.  W.  continued  in 
possession  of  the  furniture  thereby 
assigned,  and  in  receipt  of  the  in- 
come arising  from  the  mortgage,  and 
no  notice  of  the  assignment  was 
given,  either  to  the  mortgagor  or  to 
the  grantors  of  the  policy  of  assur- 
ance. Lord  Langdale,  M.  R.,  said : 
**  Supposing  the  assignment  to  have 
been  a  complete  and  effectual  assign- 
ment, there  is  not  only  no  conflict, 
but  no  question  nor  any  difficulty  as 
to  the  trusts  which  the  plaintiff  had 
to  perform.  If  the  property  was 
legally  vested  in.  the  plaintiff,  he 
might  have  recovered  it  at  law,  and 
applied  it  on  the  trusts ;  if  the  pro- 
perty was  not  legally  and  effectually 
vested  in  the  plaintiff,  then,  as  the 
deed  was  voluntary,  this  Court  could 
afibrd  no  assistance  to  the  plaintiff  in 
recovering  it :  and»  under  these  cir- 
14 


cumstances,  the  only  question  be* 
tween  the  parties  is,  what  is  the 
legal  effect  of  the  assignment  ?  •  •  • 
.  .  The  debt  and  policy  of  assurance 
are  choses  in  action  not  assignable 
at  laWj  and  it  is  plain,  that  the 
whole  estate  and  interest  of  the  as- 
signor did  not  and  could  not  pass  to 
an  assignee  ;  and  I  apprehend,  that, 
in  the  case  of  a  voluntary  deed,  nei- 
ther the  assignor  nor  his  executor 
could  have  been  compelled  to  per- 
mit the  assignee  to  use  his  name  for 
the  recovery  of  the  debt.  The  as- 
signment was  deficient,  because  it 
did  not  vest  in  the  assignee  all  that 
the  assignor  professed  and  intended 
to  pass ;  and  no  instance,  except  the 
case  of  Fortescue  v.  Barnetl,  has 
been  produced,  in  which  this  Court 
has  given  effect  to  such  an  assign- 
ment. It  does  not  appear  by  the 
report  what  were  the  grounds  on 
which  Lord  Cottenham^  in  deciding 
the  case  of  Edwards  v.  Jones ^  gave 
the  interpretation  he  did  to  Fortes- 
cue  V.  Barnett;  but  it  is  certainly 
clear,  that  Sir  John  Leach  did  not 
in  that  case  intend  to  alter  the  rule 
of  the  Court  which  was  previously 
established  ;  and  it  is  also  clear  that 
the  circumstances,  by  which  Lord 
Cottenham  seemed  to  think  Fortes^ 
cue  v,  Barnett  might  be  explained, 
are  not  found  in  the  present  case.  , 
It  appears  to  me,  that  neither  a  vol. 
untary  assignment  by  deed  of  a 
mortgage  debt,  accompanied  by  a 
grant,  not  specifying  the  particular 
estate,  but  of  all  estates  held  in 
mortgage,  and  by  a  covenant  for  fur* 
ther  assurance,  without  delivery  of 
the  mortgage  deed  or  notice  to  the 
mortgagor,  nor  the  voluntary  assign- 
ment of  a  policy  of  assurance  re- 
tairted  in  the  hands  of  the  assignor, 
and  without  notice  given  to  the 
grantor,  though  accompanied  by  a 
covenant  for  further  assurance,  can 
be   considered  as  a  complete  and 
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eflectual  assignment,  to  be  acted 
upon  and  enforced  by  the  assignee, 
without  any  furiher  or  other  act  to 
be  done  by  the  assignor.  With 
respect  to  the  furniture,  the  bill 
claims  the  legal  right  to  it  for  the 
plaintiflf;  and  if  he  had  it,  I  am  of 
r^iom  ^P'"*o"^^*^^^o"g^^^o*have 
L  J  proceeded  at  law  to  recover 
it.  With  respect  to  the  mortgage, 
the  bill  alleges  the  legal  estate  to  be 
in  ihe  defendants,  or  some  of  them, 
and  prays  for  a  conveyance  in  aid 
of  the  voluntary  gift.  On  the 
whole,  I  think  that  the  ptainiiflT  is 
not  entitled  to  any  relief,  and  that 
the  bill  must  be  dismissed,  but  with- 
out costs." 

Sir  J,  Tftgram,  V.  C,  also,  in 
Meek  v.  KettlewelU  1  Hare,  474,  is 
clearly  of  opinion,  upon  the  autho- 
rity of  HoUoway  v.  Headington 
and  Colman  v.  SarreU  that  an  as- 
signment under  seal  of  that  which 
does  not  pass  at  law  by  the  opera- 
tion of  the  assignment  itself,  unac- 
companied by  other  acts,  stands  on 
no  better  ground  than  a  covenant  or 
agreement  to  assign.  And  he  also 
states  that  such  is  the  opinion  of  the 
Vice-Chancellor  of  England.  See 
also  James  v.  Bidder,  4  E^av.  600 ; 
Jefferys  v.  Jffferys,  Cr.  &  Ph.  120; 
Dillon  V.  Coppin,  4  My.  &  Cr.  647, 
from  which  cases,  together  with 
those  before  more  fully  noticed,  we 
may  arrive  at  the  conclusion  that 
the  case  of  Sloane  v.  Cadogan,  if  it 
is  to  be  considered  as  an  authority 
for  the  proposition,  that  the  mere 
assignment  in  legal  form  of  an  equi- 
table interest  will  be  enforced  in 
equity  in  favour  of  volunteers,  has 
been  virtually,  if  not  actually,  over- 
ruled ;  and,  though  perhaps  more 
doubt  may  exist  on  the  subject,  the 
cases  of  Forlescue  v.  Bamelt  and 
Blaktley  v.  Brady  can  scarcely  be 
considered  as  binding  authorities. 
Notice,  however,  of  the  voluntary 


assignment,  of  an  equitable  interest 
or  of  a  chose  in  action,  to  the  trus- 
tees or  debtor,  may  render  it  bind- 
ing, as  it  certainly  would  be,  if  the 
trusts  of  the  assigment  were  accepted 
and  acted  upon. 

That  Courts  of  equity,  as  is  laid 
down  in  the  principal  case,  will  not 
carry  into  effect  a  mere  voluntary 
agreement,  contract,  or  covenant  to 
transfer  property,  see  Cotteen  r. 
Missing,  1  Madd.  176;  Colyear  v. 
Mttlgrave,  2  Kee.  81  ;  Jffferys  r. 
Jrfferys,  Cr.  &  Ph.  138.  In  C'on- 
ingham  v.  Plunkett,  2  Y.  &  C.  C. 
C.  245,  a  person  who  was  entitled 
to  stock,  standing  in  the  names  of 
two  trustees,  gave  instructions  to  his 
attorney  to  prepare  a  settlement  of 
it  for  the  benefit  of  A.,  B.,  and  C, 
and  to  procure  from  the  trustees  a 
transfer  for  the  purposes  of  settle- 
ment. The  settlement  was  pre- 
pared, and  a  power  of  attorney  for 
the  transfer  of  the  slock  executed 
by  both  the  trustees ;  but  the  in- 
tended settlor  died  without  having 
seen  the  setileraenl,  and  before  the 
stock  was  actually  transferred.  Sir 
/.  Knight  Bruce,  V.  C,  held,  that 
no  trust  of  the  stock  was  constituted 
for  A.,  B.,  and  C. 

A  merely  meritorious  considera- 
tion, as  a  provision  for  a  wife  or 
children,  after  marrioge,  will  not  be 
a  sufficient  inducement  for  a  Court 
of  equity  to  lend  its  aid  in  enforcing 
a  voluntary  agreement  or  covenant, 
or  in  giving  effect  to  an  imperfect 
gift.  It  might,  perhaps,  be  inferred, 
from  an  expression  of  Lord  Eldon^M^ 
in  *ihe  principal  case,  that  a  p^nQ.-i 
meritorious  consideration  is  L  J 
sufficient;  and  Sir  Edward  Svgden^ 
in  the  case  of  Ellis  v.  Nimmo,  1  L. 
&  O.,  t.  Sugd.  333.  held,  that  a  post- 
nuptial agreement,  in  writing,  by 
which  a  father  undertook  to  make  a 
provision  for  a  child,  ought  to  be  spe- 
cifically performed,  ahhough  founded 
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only  on  a  meritorious  consideration. 
The  decision,  however,  of  Sir  Ed- 
ward  Sugden  roust  be  considered 
DOW  as  distinctly  overruled  by  Lord 
Cottenhamn  in  Jefftryn  v.  Jefftrys, 
Cr.  &  Ph.  138,  and  Dillon  v.  Cojh 
piru  4  My.  &  Cr.  647.  See  also 
HoUoway  v.  Headington^  8  Sim. 
824,  per  Sir  L.  ShadwelU  V.  C. 

Sir  /.  Wigram^  V.  C,  in  com- 
menting upon  the  different  classes 
of  coses  on  voluntary  trusts,  has  ob- 
served, that  they  are  perhaps  to  be 
reconciled  and  explained  upon  the 
principle  that  a  declaration  of  trust 
purports  to  be,  and  is  in  form  and 
substance,  a  complete  transaction, 
and  the  Court  need  not  look  beyond 
the  declaration  of  trust  itself,  or  in- 
quire  into  its  origin,  in  order  that  it 
may  be  in  a  position  to  uphold  and 
enforce  it ;  whereas,  an  agreement, 
or  attempt  to  assign,  is,  in  form  and 
nature,  incomplete,  and  the  origip  of 
Ihe  transaction  must  be  inquired  into 
by  the  Court;  anii,  where  there  is 
no  consideration,  the  Court,  upon  its 
general  principles,  cannot  complete 
what  it  find9  imperfect:  and  there 
is  a  close  analogy  for  this  reasoning 
ID  the  case  o(  suits  to  enforce  de. 
mands  arising  out  of  illicit  dealings 
between  parties.  If,  in  such  cases, 
the  Court  finds  an  account  rendered, 
or  dtber  act  done  by  one  of  the  par- 
ties,  upon  which  account  or  act  the 
Court  can  proceed  without  investi- 
gating the  origin  of  the  demand,  it 
will  do  so.  But  it  will  not  so  pro- 
ceed  where  the  form  of  the  transac- 
tion is  such  as  to  oblige  the  Court  to 
go  into  the  original  illegal  transac- 
tion, out  of  which  the  demand 
arises:'*  MFadden  v.  Jenkyna,  1 
Hare,  402.  See  also  Davenport  v. 
Whitmore,  2  My.  <&  Cr.  177,  and 
the  cases  there  cited. 

Where  a  voluntary  instrument, 
although  effecting  no  transfer  of 
property,  creates  a  valid  legal  obli- 


gation, equity  will  give  effect  to  it. 
Thus,  where  a  person  executes  a 
bond  in  favour  of  a  volunteer,  he 
may  prove  the  debt  ap^ainst  the  as- 
sets of  the  obligor :  Hall  v.  Palmer^ 
3  Hare,  532 ;  but  it  will  be  post- 
poned in  equity  to  debts  by  simple 
contract:  Bamsdm  v.  Jackson,  1 
Atk.  294.  So»  where  a  pereon  with- 
out consideration  covenants  to  pay  a 
sum  of  money,  if  the  covenant  is 
complete,  and  the  Court  is  not  called 
upon  to  do  any  act  to  *make  it  per- 
fect, it  will  give  effect  to  a  trust  de- 
clared upon  the  covenant.  Thus,  in 
Clough  V.  Lambert,  10  Sim.  174, 
where  a  person,  by  a  voluntary  deed, 
for  himself,  his  heirs,  executors,  and 
administrators,  covenanted  to  pay  an 
annuity  to  trustees,  upon  trust  for 
his  wife  for  her  life,  Sir  Lancelot 
SfwdwelU  V.  C,  was  of  opinion  that 
the  covenant  might  be  ♦en-  p#|Qoi 
forced  by  the  wife  against  L  J 
the  executors  of  her  husband,  though 
not  as  against  his  creditora,  and  that 
the  mere  intervention  of  a  trustee 
made  no  difference.  See  also  Fletch" 
er  V.  Fletcher,  4  Hare,  07,  which 
shews,  that,  in  the  event  of  the  trus- 
tee refusing  or  declining  to  sue  on 
the  covenant,  equity  will  assist  the 
cestui  que  trust,  by  enabling  him  to 
use  the  deed  either  at  luw  or  in 
equity.  *•  My  opinion,"  said  Sir/. 
Wigram,  V.  C,  <•  is,  that  the  plain- 
tiff would  be  entitled  to  use  the  name 
of  the  trustee  at  law,  or  to  recover 
the  money  in  this  court,  if  it  were 
unnecessary  to  have  the  right  de- 
cided at  law,  and,  where  the  legal 
right  is  clear,  to  have  the  use  of  the 
deed,  if  that  use  is  material.*'  In 
another  part  of  his  judgment,  his 
Honor  observes,  ••  The  rule  against 
relief  to  volunteers  cannot,  I  con- 
ceive, in  a  case  like  that  before  me, 
be  stated  higher  than  this — that  a 
Court  of  equity  will  not,  in  favour 
of  a  volunteer,  give  to  a  deed  any 
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effect  beyond  what  the  law  will  give 
to  it.  But,  if  the  author  of  the  deed 
has  subjected  himself  to  a  liability 
at  law,  and  the  legal  liability  comes 
regularly  to  be  enforced  in  equity, 
the  observation  that  the  claimant  is 
a  volunteer  is  of  no  value  in  favour 
of  those  who  represent  the  author  of 
the  deed ;"  and  his  Honor,  there- 
fore, in  that  case,  thought,  that,  as 
there  was  no  reason  for  trying  the 
case  at  law,  the  decree  ought  to  be 
for  paymenf  of  the  money  due  upon 
the  admission  of  assets  of  the  cove- 
nantor. See  also  fflliiamson  v.  Cod* 
dfington,  1  Ves.  511. 

In  Hervey  v.  Audland^  14  Sim. 
531,  the  executors  of  a  person  who 
had  entered  into  a  covenant  for  fur- 
ther assurance  in  a  voluntary  settle- 
ment having  refused  to  perform  it, 
the  Court,  in  a  suit  instituted  by  a 
third  parly  for  the  administration  of 
the  covenantor's  estate,  would  not 
permit  the  covenantee  to  prove  as  a 
creditor  under  the  decree  in  the  ad- 
ministration suit,  but  gave  him  leave 
to  bring  such  action  as  he  should  be 
advised. 

Although  a  Court  of  equity  will 
not,  upon  a  bill  filed  by  a  volunteer, 
give  him  any  assistance,  yet,  upon  a 
bill  filed  by  any  of  the  parties  to  a 
deed  from  whom  any  valuable  con- 
sideration moved,  all  the  trusts  will 
be  carried  into  eff*ect,  even  those  in 
favour  of  volunteers :  Davenport  v. 
AsAo/p,  2Y.&C.  C.  C.  461.  But 
where  two  persons  for  valuable  con- 
sideration, as  between  themselves, 
covenant  to  do  some  act  for  the 
benefit  of  a  mere  stranger,  that 
stranger  cannot  enforce  the  covenant 
against  the  two,  although  either  of. 
the  two  might  do  so  against  the- 
other :  Colyear  v.  Midgrave^  2  Kee.  - 
81 ;  Hill  V.  Gomme,  1  Beav.  540,  5^ 
My.  &  Cr.  250. 

When  once  an  instrument  creat- 
ing a  Talid  and  complete  trust  is 


duly  sealed  and  delivered,  the  obli- 
gation is  complete  ;  the  detention  of 
the  instrument  by  the  grantor  does 
not  render  it  inoperative  :  Doe  d. 
Oarnona  v.  Knight,  5  B.  db  C. 
♦671 ;  Exton  v.  Scott,  6Sim.  r,nQ«-i 
31 ;  Hall  v.  Palmer,  3  Hare,  L  ^"''J 
f  32.  IS.  P.  Bunn  v.  Winthrop,  1 
Johnson's  Chancery,  329,  336.] 

A  voluntary  settlement  of  real 
estate,  whether  freehold,  copyhold, 
or  leasehold,  will,  under  27  Eliz.  c. 
4,  be  held  fraudulent  and  void,  as 
against  subsequent  purchasers  for  a 
valuable  consideration,  even  with 
notice  of  the  settlement,  and  although 
H  is  a  fair  provision  for  a  wife  and 
children  ;  and  the  settlor  will  not  be 
restrained  from  selling  the  settled 
estates^  but,  if  the  trust  is  complete, 
the  volunteers  will  be  entitled  to  the 
execution  of  it  until  the  sale.  See 
Pulvertoft  V.  Pulvertoft,  18  Ves.  84, 
91, 98 ;  BucJde  v.  Mitchell,  18  Ves. 
100 ;  Metcalfe  r.  Pulvertoft,  1  V.  & 
B.  180 ;  milatB  v.  Bushy,  5  Beav. 
1 93 ;  Stackpoole  v.  Stackpoole,  4  D. 
&  W.  320.  A  voluntary  settlement, 
however,  will  be  defeated  by  a  con- 
veyance or  settlement  for  value  to 
the  extent  only  necessary  to  give  ef- 
fect to  the  conveyance  or  settlement 
for  value :  Croker  v.  Martin,  1  Bligh, 
N.  S.,  573;  1  D.  &  C.  15.  The 
settlor  himself  cannot  come  into  a 
court  of  equity  to  enforce  the  speti- 
fic  performance  of  a  contract  for  the 
sale  of  the  estate  entered  into  by  him 
after  the  settlement :  Smith  v.  Gar- 
land, 2  Mer.  123 ;  Johnson  v.  Ze- 
gard,  T.  &  R.  294  ;  but  a  purchaser 
from  him  can :  Currie  v.  Nind,  1 
My.  &  Cr.  17. 

Chattels  personal  do  not  come 
within  the  stat.  27  Eliz.  c.  4  ;  a  set- 
tlement, therefore,  of  chattels  person* 
^al  cannot  be  defeated  by  a  subse- 
quent sale:  Sloane  v.  Cadogan,  2 
Sugd.  V.  and  P.,  App.  xxiv,  ed.  11 ; 
Jones  T.  Croucheti  1  S.  &  S.  815. 
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Bat  by  the  stat.  13  Eliz.  c.  5,  a  toI- 
notary  settlement  of  real  or  personal 
estate  will  be  void,  and  piay  be  set 
aside  by  the  creditors  of  the  settlor 
indebted  to  the  extent  of  insoltrency, 
or  even  if  he  is  largely  indebted  at 
the  time  of  making  the  settlement : 
Fletdier  v.  Sedley,  2  Yern.  490,  and 
note ;  Taylor  v.  Jones,  2  Atk.  600 ; 
Townsend  v,  Westacott^  2  Beav. 
340;  Skarf  v.  Soulby^  13  Jur. 
89. 

A  court  of  equity  will  not  set  aside 
a  voluntary  deed  or  agreement  not 
obtained  by  fraud,  or  against  public 
policyt  even  if  it  be  such  as,  accord- 


ing to  the  principles  before  laid  down, 
it  will  not  carry  into  efiect*  Equity 
stands  neutral,  and  invariably  follows 
the  rule  thus  quaintly  laid  down  in 
an  old  case,  •«  (hat  if  a  man  will  im- 
providently  bind  himself  up  by  a 
voluntary  deed,  and  not  reserve  a 
liberty  to  himself  by  a  power  of  revo- 
cation, a  court  of  equity  will  not  loose 
the  fetters  he  hath  put  upon  himself, 
but  he  must  lie  down  under  his 
own  folly :"  ViUers  v.  Beaumont^  1 
Vern.  101 ;  Bill  v.  Cureton,  2  My. 
&  K.  503;  Petrs  v.  Espimuae^  2 
My.  <&  K.  496. 


The  principle  is  well  established 
in  this  couniry,  that  an  executory 
agreement,  or  an  imperfect  convey- 
ance, upon  a  merely  voluntary  con- 
sideration, will  not  be  enforced  or 
aided  in  equity ;  Caldwell  v.  fVil" 
Kam9,  1  Bailey's  Equity,  175,  176. 
•«It  is  a  clear,  general  rule,"  said 
Chancellor  Kent,  in  Minturn  v.  Sey- 
fnour^  4  Johnson's  Chancery,  4U8, 
500,  «  that  a  bill  does  not  lie  to  en- 
force a  mere  voluntary  agreement. 
The  language  of  the  books,  from  the 
earliest  to  the  latest  cases,  is  uniform 
in  support  of  the  doctrine,  that  a  vol- 
untary defective  conveyance,  which 
cannot  operate  at  law,  is  not  helped 
in  equity,  in  favour  of  a  volunteer, 
where  there  is  no  consideration,  nor 
any  accident  or  fraud  in  the  case. 
To  entitle  the  party  to  the  aid  of 
ibis  court,  the  instrument  must  be 
supported  by  a  valuable  considera- 
tion, or,  at  least,  by  what  a  Court  of 
Equity  considers  a  meritorious  con- 
sideration, as  payment  of  debts,  or 
making  a  provision  for  a  wife  or 
child."     To  the  same  effect  is  Adcer 


V.  Phcenix,  4  Paige,  305,  808. 
«» Voluntary  executory  agreements," 
said  Henderson,  J.  in  Dawson  v. 
Bawson,  1  Devereux'  Equity,  93, 99, 
••  receive  no  aid,  either  from  courts  of 
law  or  of  equity.  The  parties  stand 
upon  their  rights,  such  as  they  are, 
and  hence  it  is  a  maxim,  that  defec- 
tive voluntary  agreements  will  not 
be  aided  in  equity  ;  any  reformation 
of  a  conveyance  being  an  execution 
of  the  original  agreement,  so  far  as 
the  conveyance  is  varied.  The  same 
motive,  which  induces  a  court  to  re- 
frain from  enforcing  an  agreement,  do 
part  of  which  is  executed,  prevents 
it  from  enforcing  any  part  of  it. 
The  want  of  a  consideration  is  there- 
fore universally  a  good  defence  to  a 
bill  for  rectifying  a  voluntary  con- 
veyance, or  enforcing  a  voluntary 
agreement,"  See  also  Banks  v. 
May^s  Heirs  et  al.  3  Marshall,  435, 
436 ;  Bibb  v.  Smith,  fye.  1  Dana, 
580,  582;  Darlington  v.  M^Coole^ 
1  Leigh,  36,  42 ;  Tiernan  v.  Poor 
et  ux.  1  Gill  &  Johnson,  217,  228; 
Forward  et  al.  v.  Mrmsteadf  12  Ala- 
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bemo,  124,  127;  Shaw^  Guardian^ 
fye.  T.  Bumey  et  ai,  1  Iredell's 
Equity,  148,  150. 

Thai  trusts  when  created  and  de- 
clared, though  by  a  Toluntary  con- 
veyance or  settlement,  will  be  sus- 
tained or  enforced  in  equity,  is  equal- 
ly well  settled.  In  Bttnn  v.  ff  m- 
throp^  1  Johnson's  Chancery,  329,  a 
party  made  a  voluntary  settlement  by 
deed,  on  bis  mistress  and  her  child, 
and  retained  the  deed  by  him  until 
his  death  ;  but  the  court  held  that  as 
there  was  an  actual  creation  of  the 
trust  and  transfer  of  the  interest,  the 
transaction  was  valid  in  equity, 
although  the  grantor  retained  the 
instrument  in  his  possession.  »»It  will 
be  sufficient,"  said  Chancellor  Kent, 
in  delivering  judgment,  •»  on  this  sub- 
ject of  aiding  voluntary  agreements, 
to  recur  to  the  distinction  declared  by 
Lord  Eldon,  in  Ellison  v.  Ellison^ 
(6  Ves.  662,)  as  being  one  which  re- 
duces this  point  to  something  like 
established  rule.  If  you  want,  ac- 
cording to  that  distinction,  the  assist- 
ance of  chancery  to  raise  an  interest 
by  way  of  trust,  on  a  covenant,  or 
executory  agreement,  you  must  have 
a  valuable  or  meritorious  considera- 
tion ;  for  the  court  will  not  consti- 
tute you  cestui  que  trusty  when 
you  are  a  mere  volunteer,  and  the 
claim  rests  in  covenant,  as  a  covenant 
to  transfer  stock.  But  if  the  actual 
transfer  be  made,  the  equitable  in- 
terest will  be  enforced  ;  fur  the  trans- 
fer constitutes  the  relation  between 
trustee  and  cestui  que  trust,  though 
Toluntary  and  without  consideration. 
To  the  same  effect  was  the  observa- 
tion of  Sir  Joseph  Jekyll,  in  Lech" 
mere  v.  Earl  of  Carlisle,  (3  P.  Wms. 
322)  that  every  cestui  que  trusty 
though  a  volunteer,  and  the  limita. 
tion  without  consideration,  was  en- 
titled to  the  aid  of  a  court  of  equity.'* 
And  this  is  approved  in  Minturn  r. 
Seymour^  4  Id.  498, 500.  8e€,  how- 


ever. Ferine  v.  Dunn,  3  Id.  608, 
517.  The  same  principle  is  placed 
in  a  very  clear  light  in  the  opinion 
of  Gibson,  C.  J.  in  Dennison  v. 
Goehring,  7  Barr,  175,  178.  la 
that  case,  a  conveyance  had  been 
made  to  a  person  who  himself  paid 
the  purchase-money,  but  the  trust 
was  declared  for  his  children ;  and 
it  was  held  that  the  truift,  though 
voluntary,  wasenforcible.  "Equity," 
said  the  Chief  Justice, ««  will  not  en- 
force a  contract  to  create  a  trust, 
though  it  were  under  hand  and  seal; 
and  in  this  respect  it  carries  the  doc- 
trine of  nudum  pactum  further  than 
even  the  law  does;  but  the  differ- 
ence between  a  covenant  to  create 
a  trust  and  a  trust  created,  is  as  wide 
as  the  difference  between  a  cove- 
nant to  convey  and  a  conveyance  exe- 
cuted. It  enforces  no  contract  which 
does  not  rest  on  a  valuable,  or  at  least 
a  meritorious  consideration ;  but  it  en- 
forces an  executed  contract  with  as 
muchalacrityas  the  law  would  enforce 
it.  The  reason  of  the  diff*erence  in  re- 
gard to  the  effect  of  a  seal  is,  that  the 
interposition  of  a  chancellor  is  matter 
of  favour;  but  that  the  interposition  of 
a  court  of  law,  with  whom  a  seal 
stands  for  a  consideration,  is  matter 
of  right.  While  a  contract  for  a 
trust,  therefore,  is  executory,  the 
trust  itself  is  held  to  be  executory ; 
and  it  stands  on  the  footing  of  any 
other  executory  contract,  in  respect 
to  which  a  chancellor  is  guided  by 
his  apprehension  of  the  justice  of 
the  contract  in  applying  or  refusing 
his  power  to  the  execution  of  it;  but 
when  the  legal  estate  has  passed  by 
a  conveyance  in  which  a  trust  is  dis- 
tinctly declared,  the  trustee  will  not 
be  allowed  to  set  up  want  of  consid- 
eration to  defeat  it."  In  Tolar  v. 
Tolar,  1  Devereux*  Equity,  466,  a 
voluntary  deed  to  a  child,  had  been 
destroyed  by  the  donor  before  registra- 
tion; and  a  court  of  equity  compelled 
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the  grantor  to  convey  the  same  pro- 
perty  by  anoiber  deed. — ^Tlie  appli- 
cation of  this  distinction  is,  certainly, 
in  some  cases,  a  mailer  of  nicety ; 
see  Dawson  v^  Dawson.  Id.  93. 
S.  C.  396. 

There  can  be  no  doubt,  that,  in  this 
country,  under  a  voluntary  assign- 
ment for  the  benefit  of  creditors, 
ahhough  the  assignee,  before  the  cre- 
ditors have  assented  to  it,  is  rather 
the  trustee  of  the  debtor  than  of  the 
creditors;  Brooks  ▼.  Marbury^  11 
Wheaion,  79, 87 ;  yet  the  latter  may 
claim  the  benefit  of  such  an  assign- 
ment, and  may  enforce  it  in  equity, 
even  if  they  are  not  parties  to  the 
conveyance,  and  had  no  knowledge 
of  it  at  the  time  it  was  made.  This 
was  settled  in  Moses  v.  Murgatroyd^ 

1  Johnson*s  Chancery,  119,  129; 
Shepherd  v.  M^Evers,  4  Id.  136, 
138;  Nicoll  v.  Murnford,  Id.  523, 
529 ;  and  has  been  recognized  and 
adopted  in  other  states  ;  Wardet  aL 
T.  Lewis  et  aL  4  Pickering,  518, 
523  ;  New  Eng.  Bank  v.  Lewis  et 
ii/.  8  Id.  1 13, 1 18 ;  Pingree  v.  Corn- 
stock,  18  Id.  46,  50,  51.  In  PFeir 
and  another  v.  Tannehill  and  others, 

2  Yerger,  57,  the  complainants  filed 
a  bill  setting  forth  that  they  were 
creditors  gf  T.,  who  had  conveyed 
personal  estate  to  trustees  to  be  dis- 
tributed by  them  among  his  creditors, 
and  that  the  trustees  would  not  pay 
them,  nor  show  them  the  trust  deed, 
and  that  they  feared  the  parties  to 
the  deed  would  cancel  it,  or  other- 
wise deprive  the  complainants  of  the 
benefit  of  it ;  and  to  this  there  was  a 
demurrer.  *«  It  struck  me  at  first," said 
Haywood,  J.  in  delivering  an  opin- 
ion that  the  demurrer  should  be  over- 
ruled, »'tbat  as  these  complainants 
were  not  parties  to  the  deed  of  assign- 
ment, and  were  not  concluded  by  it, 
and  might  still  sue  the  debtor  and 
recover  at  law,  and  as  they  had  ac- 
quired no  lien  on  the  estate,  as  judg- 


ment creditors  who  had  taken  out 
execution,  that  therefore,  they  had 
no  right  to  this  fund,  and  that  the 
trustee  was  answerable  for  a  breach 
of  trust  only  to  the  maker  of  the  deed 
of  assignment.  But  1  am  now  satis- 
fied from  the  authorities  (from  John- 
son's Chancery  reports)  shown  to 
me  by  the  counsel,  that  those  credit- 
ors have  a  lien  upon  the  fund,  though 
no  parties  to  the  deed."  An  assign- 
ment of  this  kind  is  not  revocable 
after  it  has  been  communicated  to  the 
creditors;  Gait  v.  Dibrell,  10  Id.  147, 
158;  and  see  Robertson  et  als.  v. 
iS^ei6/f//e^a/.6Humphreys,313,316. 
The  subject  is  examined  with  some 
care  by  Johnston,  Ch.  in  Tinnant  v. 
Stoney,  1  Richardson's  Equity,  223, 
253,  and  a  view  taken  of  the  English 
cases,  which  appears  to  be  satisfac- 
tory, •([t  is  impossible,"  said  the 
Chancellor  there,  "  to  put  a  deed* 
made  with  the  motive  of  securing 
creditors,  upon  precisely  the  same 
footing  with  one  creating  a  trust  for 
pure  vulunteers.  But  taking  them  as 
such,  the  case  of  Ellison  v.  EUi- 
son,  sustains  the  position,  that  wher- 
ever the  instrument  efiectually  con- 
stitutes a  trust,  even  for  volunteers, 
they  may  enforce  it.  The  same 
doctrine  was  held  by  the  same  great 
Chancellor  in  Pulvertoft  v.  Fulver- 
tojt The  difficulty,  in  subse- 
quent cases,  has  been  to  discover 
upon  what  principles,  consistent  with 
his  own  decisions  in  Ellison  v. 
Ellison,  and  Pulvertoft  v.  Pulver* 
toft,  the  authority  of  which  has  been 
constantly  acknowledged,  Lord  El- 
don  could  have  rested  his  judgment 
(in  Wahvyn  v.  Coutts,)  Sir  Lance- 
lot Shadwell,  in  commenting  upon  it 
in  Garrard  v.  Lauderdale,  supposes 
that  the  principle  of  the  case  is,  that 
where  a  debtor,  for  his  own  conve- 
nience, makes  a  disposition  betweea 
himself  and  a  third  person,  constitut- 
ing him  trustee  as  between  them- 
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selves  for  ihe  payment  of  his  debts, 
and  this  without  concert  with  or  no- 
tice to  his  creditors,  he  may  counter- 
mand it.  Lord  Brougham,  before 
whom  the  last  mentioned  case  after- 
wards came,  says  of  the  instrument 
in  Walwyn  v.  CouttSy  that  it  was  not 
80  much  a  conveyance,  vesting  a  trust 
in  A.  for  the  benefit  of  the  creditors 
of  the  grantor,  but  rather  an  arrange- 
ment made  by  a  debtor  for  his  own 
personal  convenience  and  accommo- 
dation, (for  the  payment  of  his  own 
debts,  in  an  order  prescribed  by  him- 
self,) over  which  he  retains  power 
and  control.  Upon  these  views  the 
authority  of  Walwyn  v.  Coutt$  was 
sustained  in  Garrard  v.  Lauderdale; 
and  upon  the  same  principle  the  lat- 
ter case  was  also  itself  decided.  It 
will  be  seen  at  once,  that  the  appli- 
cation of  the  principle  depends  upon 
the  construction  of  the  instrument, 
and  the  intention  with  which  it  was 
executed.  If  it  appear  that  the 
trustee  was  not  intended  to  be  the 
trustee  of  the  creditors,  but  of  the 
grantor,  his  mere  agent,  and  that  the 
conveyance  was  executed  simply 
with  a  view  to  enable  him  to  perform 
the  acts  directed,  these  cases  say  the 
deed  is  revocable ;  though  it  is  not 
clear  that  it  could  be  revoked  after 
the  transaction  has  come  to  the 
knowledge  of  the  creditors,  and 
against  their  wish,  expressed  before 
the  revocation*  This  is  the  inter- 
pretation put  upon  these  cases,  by 
Sir  C.  Pepys,  in  Bill  v.  Cureton. 
•  ...  I  have  thus  brought  together 
the  two  decisions  of  Lord  Eldon,  in 
which  the  rule  is  firmly  laid  down 
on  the  one  hand,  and  the  cases,  one 
of  them  decided  by  himself,  which 
have  been  supposed  to  oppose  it  on 
the  other,  and  I  have  shown  that  the 
rale  was  not  intended  to  be  shaken 
by  these  cases."  See  also  the  view 
taken  of  Walwyn  v.  Coutts,  and 
Oarrard  v.  Lauderdale,  in  Cunning-' 


ham  V.   Freeborn^   3  Paige,    667, 
560. 

It  is  stated  in  the  preceding  note 
of  the  English  editor,  that «« a  merely 
meritorious  consideration,  as  a  pro- 
vision for  a  wife  or  children,  after 
marriage,  will  not  be  a  sufficient  in- 
ducement for  a  Court  of  equity  to 
lend  its  aid  in  enforcing  a  voluntary 
agreement  or  covenant,  or  in  giving 
effect  to  an  imperfect  gift."  But 
this  is  believed  to  be  a  hasty  infer- 
ence from  the  decisions  there  refer- 
red to,  and  not  to  be  entirely  correct. 
The  state  of  the  authorities  on  the 
subject,  is  thus.  In  EUis  v.  Nimmo^ 
Lloyd  &Qoold  t.  Sugden,  333,  Lord 
Chancellor  Sugden,  after  a  careful 
review  of  the  authorities,  decided 
that  the  merKorious  consideration 
of  providing  for  a  child,  was  suf- 
ficient to  lead  to  the  enforcement, 
in  equity,  of  an  executory  contract, 
as  against  the  person  contracting. 
At  the  end  of  the  case,  p.  349,  the 
reporter  adds,  "The  decree  in  this 
case  was  affirmed  by  Lord  Plunketon 
rehearing,  but  upon  other  grounds." 
Holloway  v.  Headington,  8  Simon, 
324,  was  wholly  unlike  this  case, 
and  went  upon  other  grounds,  but  it 
contains  the  following  remark  by 
Vice-Chancellor  Shadwell :  ••  How- 
ever high  the  authority  may  be  of 
the  Lord  Chancellor  who  decided 
Ellis  V.  NimmOy  that  cause  was  re- 
heard by  his  successor,  who  rejected 
the  grounds  of  the  former  decision 
and  decided  in  the  same  way,  but  on 
diflfereni  grounds.  There  fort*,  there 
is  the  authority  of  one  Lord  Chan- 
cellor in  its  favour, and  the  authority 
of  another  Lord  Chancellor  against 
it.  Consequently,  it  is  not  a  deci- 
sion that  binds."  But  this  is,  obvi- 
ously, an  extreme  and  inaccurate 
statement  of  the  Vice-Chancellor. 
The  mere  fact  that  Lord  Plunket,  on 
a  rehearing,  affirmed  the  decree  on 
other  grounds  than  those  on  which 
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Sir  Edward  Sugden  had  placed  it, 
affords  no  inference  that  Lord  PltM' 
ket^s  authority  was  thereby  given 
against  the  principle  which  Sir  £. 
Sugden  had  established.  This  sup- 
posed rejection  by  Lord  Flunket, 
and  this  mistaken  observation  in 
HoUowcy  V.  Headington,  may, 
therefore,  be  set  aside  as  not  in  the 
least  degree  impairing  the  force  of 
the  well-considered  and  direct  deci- 
sion  of  Lord  Chancellor  Sugden. 
The  next  cose  is  Dillon  v.  Coppin^ 
4  Mylne  &  Craig,  646,  671,  before 
Lord  Cottenkam.  There,  a  father 
had  executed  a  deed,  imperfectly 
assigning  certain  shares  of  stock  for 
the  benefit  of  his  daughter,  but  had 
retained  the  deed  in  his  possession 
during  his  life,  and  had  indorsed 
upon  an  envelope  on  the  deed  that 
it  was  to  be  given  to  his  daugh- 
ter at  his  death.  Now,  tho  difficulty 
in  the  way  of  enforcing  this  settle- 
ment, was  the  same  as  in  ^ntrobus 
▼.  Smilk,  12  Ves.  89;  that  the  case 
did  not  show  an  absolute  intention  or 
agreement  of  the  parent  to  make  the 
transfer.  It  was  an  imperfect  trans- 
fer, but  under  circumstances  which 
did  not  indicate  an  attempt  or  design 
to  make  a  present  transfer,and  which, 
therefore,  equity  could  not  turn  into 
a  contract  to  transfer.  •«  It  is  not 
necessary,"  said  the  Lord  Chancel- 
lor, <•  to  look  further  than  the  case 
of  ^ntrobuB  v.  Smith,  There,  the 
gift  was  in  favour  of  a  child,  but  it 
was  voluntary  and  imperfect,  and 
the  instrument  was  found  in  the 
fatker^s  possession,  1  believe  that 
case  to  have  been  well  decided,  and 
nothing  which  has  since  occurred 
affords  any  reason  for  departing  from 
the  principle  upon  which  it  is  found- 
ed. It  is  also  to  be  observed  in 
this  case,  that  the  envelope  proves 
that  the  father  did  not  intend  that 
the  instrument  should  operate  till 
after  his  death,  though  it  professes 


to  be  an  immediate  assignment :  it 
is  not,  therefore,  to  be  presumed  that 
he  even  parted  with  the  possession 
of  it."  It  must  be  observed,  also, 
that  this  case  was  between  one  child 
and  other  children  of  the  same  testa-* 
tor,  so  that  the  meritorious  considera- 
tion operated  upon  both  sides,  and 
was  evenly  balanced.  Lord  Cotten^ 
ham  must  have  conceived  that  he 
was  not  overruling  EUis  v.  Nimmo^ 
for  he  does  not  allude  to  that  decision, 
in  delivering  judgment,  although  it 
was  cited  on  the  argument.  More- 
over he  expresses  his  entire  appro- 
bation of  Ellison  V.  Ellison  and 
Puhertofl  v.  Puhertoft,  in  both  of 
which  Lord  Eldon  recognizes,  or 
inclines  to  recognize,  the  principle, 
that  equity  will  give  aid  in  the  case 
of  a  meritorious  consideration  in 
favour  of  a  wife  or  child.  The  re- 
maining case  is  Jefferys  v.  Jefferys^ 
1  Craig  db  Phillips,  138, 141,  where 
a  father  had  covenanted  to  surrender 
certain  copyholds  to  the  use  of  his 
daughter,  and  had  afterwards  devised 
a  part  of  them  to  his  wife,  who  after 
his  death,  was  admitted.  This  bill 
was  brought  by  the  daughters  to 
have  the  settlement  decreed  against 
the  widow.  "I  have  no  doubt," 
said  Lord  Cottenham,  «*that  the 
Court  will  not  execute  a  voluntary 
contract ;  and  my  impression  is,  that 
the  principle  of  the  Court  to  with- 
hold its  assistance  from  a  volunteer 
applies  equally,  whether  he  seeks  to 
have  the  benefit  of  a  contract,  a  cove- 
nant, or  a  settlement.  As,  however, 
the  decision  in  Ellis  ▼.  Nimmo  is 
entitled  to  the  highest  consideration, 
I  will  not  dispose  of  this  case  abso- 
lutely, without  looking  at  a  former 
case,  in  which  I  had  occasion  to  refer 
to  that  decision."  On  another  day, 
he  said  that  he  had  looked  at  the 
case  alluded  to,  {Dillon  v.  Cappin^) 
and  that  he  saw  no  reason  for  alter- 
ing the  opinion  be  had  before  ex- 
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pressed.  Now,  here,  the  case  was 
between  iwo  classes  equally  merit- 
orious in  respect  to  consideration  ; 
daughters  on  one  hand,  and  a  widow 
on  the  other.  The  case  of  Ellis  r. 
Nimmo  was  between  a  daughter, 
and  the  father  who  made  the  con- 
tract. Considering  then,  that  the 
direct  decision  of  Lord  Chancellor 
Sugden  stands  supported  by  Lord 
Eldon's  recognition  of  the  same  prin- 
ciple, and  not  opposed  by  any  deci- 
sion whatever,  it  may  be  stated  as 
the  result  of  the  English  authorities, 
tha>  equity  will  aid  a  defective  trans- 
fer which  was  intended  and  meant 
to  be  a  complete  present  transfer,  and 
probably  will  enforce  an  executory 
agreement,  upon  the  inducement  of 
a  meritorious  consideration,  that  is  to 
say,  in  favour  of  a  wife  or  child,  and 
against  one  not  standing  in  one  of 
those  relations,  such  as  a  brother,  or 
other  collateral  connexion,  or  against 
the  person  himself  contracting :  but 
it  will  not  interfere  between  persons 
standing  upon  the  same  meritorious 
consideration,  that  is,  being  the  chil- 
dren, or  children  and  widow,  of  the 
person  whose  estate  is  in  question. 
The  former  part  of  this  rule  may  be 
considered  as  established  by  Ellis  v. 
Nimmo ;  and  the  latter  part  i^  the 
just  result  of  Jefferys  v.  Jefferya. 

In  this  country,  it  may  be  consi- 
dered as  the  prevailing,  and  proba- 
bly the  settled,  doctrine,  that  a  pro- 
vision for  a  wife  or  child  is  a  suffi- 
cient meritorious  consideration  to  lead 
to  the  enforcement  of  an  executory 
agreement  or  trust,  at  least  where 
the  instrument  is  under  seal.  This 
point  was  decided  in  Mclntire  v, 
Hughes,  4  Bibb,  186,  in  the  case  of 
an  agreement  under  seal  by  a  father 
to  convey  land  to  his  son.  In  Deri' 
nison  v.  Ooehring,  7  Barr,  176, 170, 
it  was  thought  that  an  executory 
agreement  to  create  a  trust  in  favour 
of  the  children  of  the  graotori  was 


upon  a  consideration  that  would  be 
redognized  in  equity  as  against  the 
grantee.  »•  Natural  aflfection,**  said 
Gibson,  C.  J.,  in  that  case,  »•  though 
not  a  valuable,  is  a  meritorious  coa- 
sideration  ;  on  the  foot  of  which,  an 
agreement  by  a  father  to  secure  a 
provision  for  his  child  has  been  en- 
forced in  equity,  by  reason  of  the 
obligation  of  parents  to  provide  for 
their  ofilspring.  Thus,  a  covenant 
with  a  son  to  renew  a  lease,  was  en- 
forced in  Husband  v.  Pollard,  cited 
2  P.  W.  467;  and  in  Goring  v. 
Nash,  3  Atk.  186,  a  father's  cove- 
nant to  settle  an  estate  on  his  son 
was  specifically  decreed.  In  such  a 
case,  a  leiritimate  child  is  not  held 
to  be  a  volunteer,  though  it  was  held 
in  Fursaktr  v.  Robinson,  Prec.  in 
Chan.  475,  that  a  bastard  is  so.  In 
corroboration  of  the  principle,  may 
be  mentioned  those  cases  in  which 
equity  has  supplied  the  surrender  of 
a  copyhold,  and  a  defective  execution 
of  a  power  in  favour  of  a  legitimate 
child." 

But  this  principle  of  a  meritorious 
consideration  reaches  only  to  the 
cases  of  a  wife  and  a  child  :  it  does 
not  extend  to  any  collateral  kin,  nor, 
probably,  to  any  descendant  more 
remote  than  a  child.  In  Buford^s 
Heirs  v.  McKet,  ^c,  1  Dana,  107,  a 
bill  was  filed  to  have  specific  perform- 
ance of  a  voluntary  covenant  by  an 
uncle  to  convey  land  to  his  nephew ; 
but  it  was  dismissed  for  want  of  a 
sufficient  equitable  consideration. 
•*  In  exercising  the  discretion,  which 
a  chancellor  retains  to  himself,  over 
applications  for  the  specific  perform- 
ance of  contracts,"  said  the  Court  in 
that  case,  «*  it  has  always  been  deem- 
ed an  essential  prerequisite,  that  the 
contract  he  is  called  upon  thus  to 
enforce,  should  be  (msed  upon,  either 
a  valuable,  or  what  is  termed  a  meri- 
torious consideration.  The  moral 
obligation  to  provide  for  a  wife  or  a 
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child,  constitutes  such  a  mentorioas 
consideration  as  will  induce  a  speci- 
fic performance  of  an  agreement  in 
their  favour,  and  some  of  the  cases 
iiave   declared,  that  grand-children 
come  within  the  rule ;  but  we  have 
been  able  to  find   no  authoritative 
case  where  a  voluntary  agreement 
hss  been    specifically   enforced    in 
favour  of  a  collateral  relation,  such 
as  a  nephew,  unless  there  was  some 
other  controlling  circumstance   be- 
sides the  mere  affinity.      The  cases 
where  relief  has   been  extended  in 
favour  of  collaterals, either  expressly 
recognize  the  doctrine,   that   some 
additional  circumstance  is  necessary 
to  call  forth  the  interposition  of  the 
chancellor  in  their  behalf,  or  by  the 
stress  laid  upon  such  additional  and 
controlling     circumstance,    indicate 
clearly  that  such  is  the  rule  of  the 
Court  •  •  .  •  In  an  analogous  class 
of  cases,  it  seems  to  be  well  estab- 
lished, that  a  defective  surrender  will 
be  supplied  only  in  favou^of  three 
descriptions  of  persons,  viz.  creditors, 
wife,  and  children."      In  Hayes  v. 
Kershow^   1    Sandford,  258,  also^  it 
was  decided   that  a  covenant  for  a 
future  conveyance,  without  a  valua- 
ble consideration,  in   favour  of  the 
issue  of  a   nephew  and  niece  could 
not  be  enforced  in  equity.     ^  In  ihe 
exercise    of    the    discretion   which 
Courts  of  equity  still  have  in  decree- 
ing specific  performance  of  agree- 
ments,"   said    the    Assistant   Vice- 
Chancellor,  *•  they  uniformly  decline 
to  enforce  voluntary  covenants  •  .  • 
Covenants  and  agreements  founded 
upon    a   good   consideration,   or  as 
oftentimes  expressed,  on  a  meritorU 
ou$  consideration,  are  however  op- 
held  and  enforced  specifically  in  this 
Court.     And    it  has  been  a  mooted 
question  whether  collateral  consan- 
guinity, as  that  of  a  brother,  nephew, 
niec^,  ^.,  was  not  a   meritorious 
coDsideratioo.      I  think  it  is  now 


settled  upon  authority  that  it  is  not. 
....  In  the  case  before  me,  there 
was  no  moral  obligation  to  provide 
for  a  wife  and  children,  or  a  parent ; 
and  there  was  therefore  no  such 
good  or  meritorious  consideration,  as 
will  induce  this  Court  to  decree  the 
performance  of  the  covenant  in  the 
sealed  instrument  in  question."  The 
observation  of  Chancellor  Kent  in 
Bunn  V.  Winthrop,  1  Johnson^s 
Chancery,  329,  337,  that  the  duty 
of  providing  for  a  mistress  and  ille- 
gitimate child  formed  a  considera- 
tion,  must  be  understood  of  the  case 
then  before  the  Court,  and  as  mean- 
ing a  consideration  to  support  an 
executed  trust. 

It  seems,  also,  that,  in  the  case  of 
an  executory  agreement,  equity  will 
not  decree  a  specific  performance, 
even  in  favour  of  a  wife  or  child, 
where  there  is  not  a  valuable  consi- 
deration, unless  the  instrument  is 
under  seal.  The  doctrine  appears 
to  be,  that  there  must  exist  a  valid 
and  obligatory  contract  at  law,  as  a 
preliminary  basis  to  any  equitable 
interference,  and  then  that  equity 
grants  its  extraordinary  aid  only 
where  there  is  an  actual  considera- 
tion, valuable  or  meritorious.  In 
Mclfitire  v.  Hughes,  4  Bibb,  186, 
188,  the  Court  said,  ••  Whether,  if 
the  contract  was  not  by  deed,  a  court 
of  equity  would,  where  there  was  no 
other  consideration  than  that  of  blood, 
decree  its  specific  execution,  is  not 
material  to  be  decided ;  nor  is  the 
Court  to  be  understood  as  having 
given  any  opinion  upon  that  point." 
In  Caldwell  v.  Williams,  1  Bailey's 
Equity,  176,  176,  it  is  declared,  that 
although  some  agreements  which 
are  termed  voluntary,  are  executed 
by  a  Court  of  equity  when  made  in 
favour  of  a  wife  or  children,  yet  this 
is  only  where  the  agreement  is  un- 
der seal,  which  imports  a  considera- 
tion and  renders  it  valid  at  law ;  and 
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ment  being  enforced,  which  is   not  and  purchasers,  and  the  subject  of 

6nly  voluntary  in  the  equity  sense  assignments  for  the  benefit  of  crcdi- 

of  the  word,  but  is  also  nti(/t/m /loc-  tors,  see    the   notes   to   Sexton  r. 

turn  at  law.     See,  also,  Pennington^  Wheaton^  and  Thomas  v.  Jenka^  in 

^dmW  of  Patterson  v.   Gitting^s  1  American  Leading  Cases,  p.  51, 

£x'or,  2  Gill  A>  Johnson,  209,  218.  and  p.  78. 
In  regard  to  the  subject  of  volun- 


[*194]  ♦MACKRETH  v.  SYMMONS. 


[15  VES.  329.— MAY  13th,  14th,  NOV.  26th,  1808.] 

VENDOR'S  LIEN  FOR  UNPAID  PURCHASE-MONEY.]— Fen^or'i 
lien  for  purchasC'inoney  unpaidy  against  the  vendee,  V(dunteerSy  and  pur ' 
chasers,  with  notice,  or  having  equitable  inteirests  only,  claiming  under 
him,  unless  clearly  relinquis/ied,  of  which  another  security  taken  and  relied 
on,  may  he  evidence,  according  to  the  circumstances,  the  nature  of  the 
security,  ^c, :  the  proof  being  upon  the  purchaser  ;  and,  failing  in  part 
ttpon  the  circumstances,  another  security,  being  relied  on,  may  prevail  as 
to  the  residue. 

As  to  marshalling  the  assets  of  the  vendee  by  throwing  the  lien  upon  the 
estate,  quaere. 

The  bill  stated,  that  in  the  years  1783  and  1784,  the  plaintiff  was  indebt- 
ed to  John  Manners  in  several  sums,  amounting  in  the  whole  to  £13,500  ; 
for  which  sums  John  Manindale,  as  surety,  joined  the  plaintiff  in  bonds. 
In  1790,  Manindale,  having,  upon  a  settlement  of  accounts  with  the  plain- 
tififin  1785,  taken  credit  for  payment  to  Manners  of  dS3000,  undertook  to 
di^cliarge  the  remaining  j6  10,500 ;  and  they  settled  an  account  accord- 
ingly. Other  accounts  were  afterwards  settled  between  them — the  last  in 
February,  1792;  upon  which  a  balance  of  dS54,000  was  due  to  Martindale, 
including  10,390/.  17^.,  the  value  of  annuities  granted  by  the  plaintiff; 
against  which  Manindale  agreed  to  indemnify  tfare  plaintiff,  in  considera- 
r*195l  ^^^"  ^^  ^^^  plaintiff's  agreeing  to  pay  him  the  amount.  ^  bond 
L  -^for  £20,000  *wcu  given  accordingly  ;  and  a  mortgage  in  fee  was 
executed  by  the  plaintiffto  Manindale  for  the  balance  of  d£54,0X)0. 

By  indentures  of  lease  and  release,  dated  the  30th  and  31st  of  Octo- 
ber, 1793,  reciting  an  agreetnent  by  the  plaintiff  to  sell   the   rerersion 


Digitized  by 


Google 


MAOKIIBTH     T.     STMM-Olfe.  291 

of  the  mortgaged  estates  to  Martindalc,  which  was  valued  at  i860,000, 
composed  of  the  principal  and  interest  due  upon  the  mortgage,  those  estates 
were  conveyed  to  Henry  Martindale  and  his  heirs,  to  the  use  of  the  plain* 
tiff  for  life,  with  remainder  to  John  Martindale  in  fee. 

The  bill  further  stated,  that  John  Martindale  did  not  according  to  hi$ 
undertakings  pay  the  $um  of  £13  fiOO  to  Manners^  nor  the  value  of  t/is 
annuities;  which  sums  constituted  part  of  the  consideration  for  his  pur- 
chase of  the  reversion  of  the  estate.  In  September,  1797,  a  commission 
of  bankruptcy  issued  against  him,  under  which  Manners's  representatives 
proved  the. debt  upon  the  bonds,  and  received  dividends  ;  the  plaintifi*  being 
obliged  to  pay  the  remainder  of  the  debt  on  account  of  those  bonds,  being 
14,128/.  ds.  9d,f  besides  costs,  and  several  sums  on  account  of  the 
annuities. 

John  Martindale,  before  his  bankruptcy,  had  contracted  to  execute  a 
mortgage  to  the  defendant  of  the  reversion  comprised  in  the  indentures  of 
1793  ;  and  the  plaintiflf,  claiming  a  lien  upon  the  estate  for  the  payments 
be  had  made  in  consequence  of  Mdrtindale*8  failure  to  fulfil  his  engage- 
ments, gave  notice  to  the  assignees  under  the  commission.  In  1798,  Sym- 
mons  obtained  a  decree,  that  the  assignees  should  execute  a  mortgage  of  the 
reversion  to  him,  expressly  without  prejudice  to  the  plaintiff's  claim  ;  and 
afterwards  filed  a  bill  of  foreclosure  against  the  assignees,  and  obtained  a 
decree  ;  Mackreth  not  being  a  parfy  to  that  suit.  The  legal  estate  was 
vested  in  Coutts,  as  a  trustee,  under  a  conveyance  by  Mackreth  and  Mar- 
tindale in  1793,  to  secure  annuities  of  J62000. 

The  bill  filed  by  Mackreth,  prayed  a  declaration,  that  the  plaintiff  has  a 
lien  upon  the  reversion  of  the  estates,  sold  to  Martindale  and  mortgaged  to 
Symmons,  for  the  payments  *he  had  been  obliged  to  make,  and  p«]Q/»-i 
those  sums  which  he  may  hereafter  pay  in  respect  of  the  annui-  L  -* 
ties,  dbc. 

The  defendant,  Symmons,  by  his  answer,  denied  that  he  had  any  notice, 
prior  to  his  entering  into  the  agreement  with  Martindale,  that  the  plaintiff 
had  not  received  full  consideration  \  and  submitted  that  he  had  no  lien. 

Sir  Samuel  RomUly  and  Mr.  Wriotlesley,  for  the  plaintiff.— The  equi- 
table lien  of  a  vendor  upon  the  estate  sold  for  the  purchase-money,  as 
against  the  vendee,  and  even  though  a  bond  was  taken,  is  established  by  a 
great  number  of  cases,  from  Chapman  v.  7\mner,(a)  io  Ncnm  v.  Prowse.{b) 
la  Austen  v.  Halsey,[c)  your  Lordship  considered  it  as  clearly  settled, 
except  where  upon  the  contract  evidently  the  lien  by  implication  was  not 
intended  :  and  the  case  of  Hughes  v.  Keamey,(d)  is  another  direct  autho- 
rity ;  Lord  Redesdale  laying  down,  as  a  very  clear  rule,  that  in  all  cases 
the  vendor  has  the  lien,  and  that  it  lies  upon  the  purchaser  to  shew  a  spe- 
cial agreement  excluding  it ;  that  case  being  decided  upon  that  ground.  It 
cannnot  be  admitted,  certainly,  against  a  purchaser  for  valuable  considera- 
tion without  notice ;  but  this  defendant  has  not  that  character,  having 
merely  an  equitable  agreement  for  a  security,  not  performed,  when  Martin- 
dale became  a  bankrupt,  the  plaintiff  giving  notice  to  the  assignees,  and  the 

(a)  1  Vern.  267.  (6)  6  Vet.  752.  (e)  6  Ve*  475  j  see  483. 

((<)  1  S.  &;  L.  132. 
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decree,  obtained  by  the  defendant  Syromonsjor  a  mortgage  to  hhn,  express- 
iDg,  that  It  was  without  prejudice  to  the  claim  of  this  plaintiff  Certainly 
a  former  debt  is  sufficient  to  sustain  a  purchase  as  for  a  valuable  con- 
sideration  ;  but  it  is  necessary  that  a  pany  taking  a  conveyance  for  such 
a  consideration  should  not  have  had  notice  of  the  claim  when  be  took 
the  conveyance.  There  are  but  two  periods  to  which  the  point  of  notice 
can  apply  :  first,  the  time  when  the  consideration  was  advanced ;  se- 
condly, when  the  conveyance  was  executed ;  and,  even  where  a  con- 
sideration has  actually  passed,  it  is  necessary  to  state,  in  pleading,  that 
there  was  no  notice  at  either  period,  otherwise  the  purchaser  cannot  protect 
himself:  fVigg  v.  ^tgjr*(e)  In  this  case  it  is  essential  that  there  should 
r'lQTl  "°^  ^^^^^  ^^"  notice  at  the  latter  period,  before  ♦which  notice  is 
L  -^  clearly  established.  The  estate  was  never  properly  out  of  the 
hands  of  the  plaintilT.  He  bad  not  taken  a  security  carved  out  by  himself, 
which  might  preclude  the  equitable  lien  he  once  had,  which  therefore  still 
remains.  From  the  nature  of  this  transaction,  the  consideration  being  a 
former  debt,  no  money  actually  passing,  no  such  hardship  can  arise  from 
enforcing  the  lien,  as  in  the  case  of  a  purchaser  for  valuable  consideration 
actually  paid  in  that  transaction,  who  is  aflected  by  notice. 

If,  however,  this  defendant  is  to  be  considered  as  a  purchaser  for  valuable 
consideration  without  notice,  so  that  the  lien  cannot  prevail  against  him,  the 
plaintifif  is  entitled  to  consider  him  as  only  a  mortgagee,  having  contracted 
with  Martindale,  as  against  whom  the  lien  is  good,  for  a  mortgage.  This 
plaintifiT,  therefore,  cannot  be  affected  by  the  decree  for  a  foreclosure  obtained 
by  this  defendant,  who,  having  notice  of  the  plaintiflf's  claim,  did  not  make 
him  a  party. 

Mr.  Hichards^Mr.  Alexander^ and  Mr.  William  Agar,  for  the  defendant. 
There  is  nothing  in  the  circumstances  of  this  case  depriving  this  defendant  of 
the  protection  due  to  a  purchaser  for  valuable  consideration  without  notice,  his 
transaction  with  Martindale  being  perfectly  fair ;  the  vendor  claiming  a 
preference  by  way  of  lien  for  the  purchase-money  remaining  unpaid,  as 
an  equitable  charge,  prior  in  time,  though  he  took  the  security  of  Martin- 
dale to  that  extent.  Under  such  circumstances  the  lien  has  never  been 
established  ;  nor  can  the  inference,  necessary  to  maintain  it,  be  collected, 
either  upon  principle  or  authority.  The  general  case  of  lien,  as  between 
vendor  and  vendee,  is  admitted,  where  there  is  no  special  agreement,  no 
security  taken  in  respect  of  the  purchase-money  ;  but  this  equity  has  not 
been  carried  beyond  that  simple  case  of  vendor  and  vendee.  In  the  case 
of  Chaptnan  v.  Tanner,{f)  there  was  a  special  agreement :  the  title  deeds 
were  kept  by  the  vendor,  a  deposit  of  the  title-deeds  of  itself  amounting 
to  an  equitable  charge.  Other  cases,  besides  those  which  have  been  men- 
tioned, in  which  this  point  arose,  either  directly  or  incidentally,  are  Band 
▼.  Jrc/i/,(g) — the  case  of  a  mortgage  of  the  pui:chased  estate  for  pan  of 
r»198l  ^^^  money, and  a  note  for  the  remainder;  ^PolUafen  v,Moare,(h) 
L  -I  — a  very  perplexed  case,  often  cited  ;  Fawtll  v.  Heelin  ;(i)  Bhck- 
bum  V.  Greg$on{k'j — which  is  merely  the  opinion  of  Lord  LoughbO' 

(«)  1  Atk.  382.  (/)  1  Vern.  267. 

(#)  2  Vero.  281.  {h)  3  Atk.  272. 

(T)  Amb.  724 :  1  Bro.  C.  C.  422,  3rd.  edit,  n. ;  2  Dick.  485.  (k)  1  Bro.  C.  C.  420. 
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roughs  who  desired  to  have  the  point  further  considered  ;  TVimmer  ▼. 
Bayne.{l)  The  result  of  all  of  them  is,  ihal,  where  a  security  is  giveOy 
there  is  no  place  for  this  equity  the  purchaser  certainly  having  to  show 
that  it  does  not  exist.  Here,  a  bond  was  given  by  Martindale  ;  the  secu- 
rity stipulated  between  the  parties  ;  and  therefore,  the  lien,  substituted  by 
equity,  where  there  is  no  stipulation  for  a  particular  security,  cannot  be 
raised. 

Samuel  Bomiily,  in  reply, — The  plaintiffbeing  called  upon, and  obliged 
to  pay  the  debt,  against  which  Martindale  undertook  to  indemnify  him,  that 
undertaking  forming  the  consideration  of  Martindale's  purchase,  he  cannot, 
upon  the  ground  of  fraud,  be  permitted  to  retain  the  esuiie.  The  lien, 
therefore,  is  clear  in  respect  of  the  £10,500.  The  distinction  as  to  the 
annuities  rests  upon  the  single  circumstance,  that  a  security  by  a  bond  of 
indemnity  was  taken,  which  is  confined  to  the  annuities.  If  this  plaintiff 
bad  filed  a  bill  against  Martindale  while  in  possession,  he  would  have  been 
compelled  to  pay  the  annuities  out  of  the  purchased  estate,  and  a  receiver 
would  have  been  appointed.  No  stronger  instance  of  bad  faith,  no  act 
more  unconscientious,  can  be  stated,  than  taking  an  estate  in  consideration  of 
making  payments,  and,  by  a  direct  violation  of  tbe  contract,  permitting 
those  payments  to  fall  upon  the  vendor. 

As  to  this  defendant,  if,  from  the  passage,  appearing  in  the  report  of  Po/- 
hxfen  V.  Moore,  it  is  supposed  that  the  lien  cannot  be  extended  to  a  pur- 
chaser from  the  original  vendee,  it  would  be  perfectly  inefffciual ;  but  that 
proposition  is  contradicted  b}'  many  authorities.  In  ffalker  v.  Fre8unck{m) 
it  is  distinctly  laid  down,  that  the  lien  prevails  against  a  purchaser  with 
notice.  Upon  what  principle  can  such  a  distinction  between  this  and  any 
other  equity  be  maintained  ?  The  point  is  expi^ssly  decided  in  the  same 
way  in  Gibbons  v.  Baddall,{n)  viz.  if  A.  sells  an  estate,  taking  a  promia* 
tory  note  for  part  of  the  purchase-money,  and  then  the  purchaser  sells  to 
B.,  who  has  notice  that  A.  *had  not  received  all  the  money,  the  p^^igg-i 
land  is  in  equity  chargeable  with  the  money  duo  on  the  note.  The  ^  -' 
defendant  cannot  be  represented  as  a  purchaser  without  notice,  merely  as 
not  having  notice  when  he  advanced  his  money.  It  is  true,  not  then  bar- 
ing his  estate  in  contemplation,  ho  could  not  have  notice  at  that  time;  but, 
to  sustain  a  purchase  as  for  valuable  consideration  without  notice,  it  is 
essential,  that  there  should  not  have  been  notice  either  when  the  money 
was  advanced,  or  when  the  conveyance  was  executed.  That  doctrine  baa 
been  always  held  from  the  earliest  period,  in  More  v.  Mayhou),{p)  to  the 
time  of  Lord  Hardwicke,  in  Wigg  v.  W%gg\[p)  and  the  reason  is,  that 
some  suspicion  arises  from  not  taking  the  legal  estate,  when  the  money  is 
advanced.  The  defendant  having  the  means,  by  acquiring  the  legal  estate, 
of  placing  himself  in  a  situation,  in  which  the  want  of  notice  would  avail, 
merely  took  an  agreement ;  and,  having  only  an  equitable  title,  cannot 
maintain  the  plea  of  purchaser  for  valuable  consideration  without  notice. 
The  doctrine  thai  certainly  prevails  between  mortgagees,  that,  the  equities 

if)  9  Vcs.  209.  (m)  2  Vcs,  622. 

(/I)  2  Eq.  Ca.  Abr.  682  n.  (o)  1  Ch.  Ca.  34. 

( p)  1  Aik.  3d2;  TuuivHU  v.  NuUht  3  P.  Wms.  307,  where  the  notice  was  before  pay. 
meat  of  the  money. 
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being  equal,  a  subsequent  mortgagee,  having  got  in  the  legal  estate,  may 
eiclude  a  prior  incumbrance,  applies  only  where  the  money  was  advaoced 
upon  the  credit  of  the  estate  ;  not  where  the  estate  was  not  in  contempla- 
tion, and  other  securities  were  looked  to,  which  is  the  case  of  this  defend- 
ant, when  he  advanced  his  money;  and  upon  that  ground  a  judgment 
creditor,  taking  in  a  prior  mortgage,  cannot  tack.(^) 

[The  Lord  Chancellor  (ZJ/rfon).— With  regard  to  the  doctrine  to  which 
you  are  now  alluding,  is  there  any  case  where  a  third  mortgagee  has 
excluded  the  second,  if  the  first  mortgagee,  when  he  conveyed  to  the  third, 
knew  of  the  second  ?  When  the  case  of  Maufidrell  v.  Maundrtll(r)  was 
before  me,  I  looked  for,  but  could  not  find,  such  a  case — that,  where  there 
was  bad  faith  on  the  part  of  the  first  mortgagee,  that  equity  was  applied. («^] 

Sir  Samuel  Romilly^  in  reply. — I  do  not  believe  that  was  ever  decided  ; 
and  there  would  be  great  difficulty  in  deciding  it  in  favour  of  the  third 
mortgagee,  who  puts  himself  in  the  place  of  the  first.  The  result  of  the 
r*9nm  '^^u^^'o^^i®''  *"d  ^f  ^^®  circumstances  to  which  they  are  to  be 
L  -*  applied,  is,  that  a  part  of  the  money,  which  was  the  consideration 
of  the  original  purchase,  remaining  unpaid,  the  Court  will  raise  the  lien, 
and  will  enforce  it  against  a  second  purchaser  with  notice  ;  that  universally 
the  time  of  the  conveyance,  as  well  as  the  time  of  the  advance,  is  material 
with  regard  to  notice  ;  and  that  this  defendant  clearly  had  notice  before  the 
conveyance. 

The  Lord  Chancellor. — ^Upon  the  special  circumstances  of  this  case  I 
shall  postpone  my  judgment;  but  I  should  be  very  unwilling  to  leave  some 
of  the  doctrine,  that  has  been  brought  into  controversy,  with  as  much  doubt 
upon  it,  as  would  be  the  consequence  of  deferring  tho  judgment  without 
taking  notice  of  it. 

The  settled  doctrine,  notwithstanding  the  case  of  Fawell  v.  HeeUs,{t)  is, 
that  unless  there  are  circumstances  such  as  we  have  been  reasoning  upon, 
where  the  vendor  conveys,  without  more,  though  the  cotmderation  is  upon 
tilt  face  of  the  instrument  expressed  to  be  paid,  and  by  a  receipt  indorsed 
tyon  the  back,  if  it  is  the  simple  case  of  a  conveyance,  the  money,  or  part 
of  it,  not  being  paid,  as  between  the  vendor  and  the  vendee,  and  persons 
claiming  as  volunteers,  upon  the  doctrine  of  this  Court,  which,  when  it  is 
settled,  has  the  effect  of  contract,  though  perhaps  no  actual  contract  has 
taken  place,  a  lien  shall  prevail;  in  the  one  case,  for  the  whole  considera- 
tion; in  the  other  for  that  part  of  the  money  which  was  not  paid.  I  take 
that  to  have  been  the  settled  doctrine  at  the  time  of  the  decision  of  Black' 
bum  v.  Gregson,{u)  which  case  so  far  shook  the  authority  of  Fawell  t. 
Heelis  as  to  relieve  me  from  any  apprehension,  that  Lord  BathursVs  doc- 
trine can  be  considered  as  afibrding  the  rule  to  be  applied  as  between  the 
Tender  and  the  vendee  themselves,  and  persons  claiming  under  them. 

(o)  Brace  v.  Duchess  tif  Marlborough.  2  P.  Wins.  491, 

(r)  10  Ves.  246. 

(»)  See  Peacock  v.  Burt,  Coote,  Mort  693,  where  a  third  mortgagee  without  notice, 
taking  a  transfer  from  the  first  mortgagee  who  had  notice  of  the  second,  was  not  affected 
by  it 

(0  Amb.  724 ;  1  Bra  C.  C.  422,  n.,  3rd  edit;  2  Dick.  485. 

(n)  lBro.C.C.420. 
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There  is  a  cise,  Smith  v.  IBbbard,(x)  reported  nowhere  bat  id  Diekeot, 
which  seems  to  decide  this  point.  There  is  also  another  case,  besides 
those  which  have  been  mentioned, shewing  the  opinion  of  Lord  Hardwickt^ 
that  the  lien  prevails ;  Harrison  v.  Southcote,{jy)  the  case  of  a  Papist  vendor, 
*for  whom.  Lord  Hardwicke  says,  the  lien  would  not  be  raised,  as  p«aa|-i 
that  would  be  giving  an  interest  in  land  to  a  Papist;  the  specialty  L  -1 
of  that  proving,  that  the  lien  prevails  in  general  cases.  la  the  case  of  ' 
Elliott  V.  Edward9^{z)  Lord  ^Ivanle^  was  very  strong  upon  iu  Thera 
was  a  covenant  for  payment  of  the  money  upon  the  first  purchase,  and  also 
an  undertaking  by  a  surety-^-strong  circumstances  to  shew,  that,  as  between 
the  vendor  and  the  vendee,  there  is  no  intention  to  rely  upon  the  lien. 
The  point  was  not  decided  in  that  case ;  but  Lord  ^Ivaniey  lays  down  the 
doctrine  as  I  have  stated  it,  that  even  in  the  hands  of  another  person,  wKh 
notice,  the  lien  remains.  In  Oibhons  v.  BmddaU<,(a)  the  lien  was  held  to  be 
clear  against  a  second  purchaser,  with  notice.  There  is  a  very  old  case  in 
Gary, (6)  which  I  have  heard  cited  as  one  of  this  class  ;  but  I  have  some 
doubt  whether  it  is  not  a  case  of  equitable  interposition  upon  another 
ground.  The  circumstance  leading  me  to  that  doubt  is,  that  there  was  a 
lost  bond ;  and  the  modern  doctrine  df  dispensing  with  profert{c)  was  not 
at  that  time  known.  The  Lord  Chancellor  might,  therefore,  consider  him- 
aelf  as  having  jurisdiction  in  that  case  to  direct  payment  of  the  money  due 
upon  that  bond  out  of  the  estate.  In  Gluten  v.  Halsey,{d)  what  I  slated 
upon  this  subject  was  not  said  without  much  consideration.  I  had  not  at 
that  time  nor  have  I  now,  the  least  doubt  that  it  is  the  doctrine. 

I  have  some  doubt  upon  another  point :  taking  the  vendor  to  have  the 
lien,  whether  the  Court  will,  in  case  of  the  death  of  the  vendee,  marshal 
the  assets,  so  as  to  throw  the  lien  upon  the  purchased  estate.  It  has  often 
been  said,  that  the  case  of  Coppin  v.  Coppin^{e)  stated  as  an  authorityy 
that  the  Court  will  not  do  that.  The  Lord  Chancellor,  in  his  judgment, 
takes  no  notice  of  that  point.  In  that  case  the  vendor  happened  to  be  the 
heir  of  the  vendee,  so  that  the  estate  was  at  home  ;  and  it  was  held,  that, 
being  also  the  executor,  he  was  entitled  to  retain  the  purchase-money  out 
of  the  personal  assets.  That  decision  requires  a  good  deal  of  consideration. 
If  the  estate  has  been  in  a  third  person,  the  general  doctrine,  as  to  a  person 
having  two  funds  to  ^resort  to,  might  be  thought  to  have  an  imme*  p«aAo-i 
diate  application ;  and  the  express  terms  of  the  decree  in  PoUeafen  L  -^ 
▼.  Moore{f)  might  be  found  very  inconsistent  with  it. 

It  is  not,  however,  necessary  to  decide  that  point:  as  this  is  an  equity, 
that  in  ordinary  cases  will  aflfect  a  purchaser.  Upon  principle,  without 
authority,  I  cannot  doubt  that  it  goes  upon  this,  that  a  person^  having  got 
the  estate  of  another^  shall  not,  as  between  them,  keep  it,  and  not  pay  the 
consideration;  and  there  is  no  doubt  that  a  third  person,  having  ftdl 

ix)  2  Dick.  730.  (y)  3  Vet.  389 ;  tee  393. 

(s)  3B.&,P.  181;  tee  183. 

(«)  2  Eq.  Ca.  Abr.  682,  n.  (5)  HearU  v.  BateUrs,  Cary,35. 

(c)  Prnfcrt  ditpenied  with,  where  a  bond  is  lost ;  aee  5  Vea.  238,  u.,  2nd  edit 

(rf)  6  Vea.  475. 

(e)  2  P.  Wins.  291 :  Sel.  Ca.  Ch.  28.  See,  however,  Trimmer  v.  Bayne,  9  Vea.  209 ; 
Sproule  ▼.  Prior,  8  Sim.  189 ;  Sellty  v.  Selby,  4  Rasa.  336;  Widht  v.  Henaiker,  2  My,  &, 
K.  635. 

(/)  3Atk.272. 
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knowledge,  tlicU  the  other  got  the  estate  without  payment^  eajmot  main" 
tain,  that,  though  a  court  of  equity  will  not  permit  him  to  keep  it,  he  may 
give  it  to  another  person  without  payment.  It  is  not,  howe?er,  necessary 
to  discuss  that  upon  general  principles,  as  it  has  been  repeatedly  stated  by 
authorities  that  ought,  at  this  time,  to  bind  upon  that  point. 

Another  principle,  as  matter  of  general  law,  is  involved  in  this  case : 
what  shall  be  sufficient  to  make  a  case  in  which  the  lien  can  be  said  not  to 
exist  ?  It  has  always  struck  me,  considering  this  subject,  that  it  would  have 
been  belter  at  once  to  have  held  that  the  lien  should  exist  in  no  case,  and 
the  vendor  should  suffer  the  consequences  of  his  want  of  caution :  or  to 
have  laid  down  the  rule  the  other  way  so  distinctly,  that  a  purchaser  might 
be  able  to  know,  without  the  judgment  of  a  court,  in  what  cases  it  would, 
and  in  what  it  would  not,  exist.  Lord  Bathurst  seems  to  have  thought  a 
note  would  put  an  end  to  it.  Other  judges,  of  very  high  authority,  dis- 
sented from  that ;  as  appears  by  the  cases  of  Gibbons  v.  Baddall{g)  and 
Hughes  V.  Kearney. {h)  It  does  not  necessarily  follow  from  a  written  con- 
tract, giving  another  remedy,  that  the  lien  was  intended  not  to  exist.  It  is 
very  difficult,  then,  to  distinguish  the  case  where  a  note  or  bond  is  given 
for  part  of  the  money.  In  the  case  of  Bond  v.  Kent,(i)  where  the  estate 
sold  was  mortgaged  for  part  of  the  money,  and  a  note  taken  for  the  rest, 
there  was  strong  negative  evidence,  that  the  vendor  was  not  intended  to  be 
a  mortgagee  for  the  rest.  The  case  put  by  the  Master  of  the  Rolls,  in 
Nairn  v.  Frowse^{j)  of  a  mortgage  upon  another  estate,  also  aflbrded  strong, 
r»20^1  perhaps  not  quite  conclusive,  evidence  against  the  'lien,  consider- 
L  -^  ing  the  value  of  the  mortgaged  estate — in  general,  much  more  than 
the  amount  of  the  money.  It  does  not,  however,  appear  to  me  a  violent 
conclusion,  as  between  vendor  and  vendee,  that,  notwithstanding  a  mort- 
gage, the  lien  should  subsist.  The  principle  has  been  carried  this  length : 
that  the  lien  exists,  unless  an  intention,  and  a  manifest  intention^  that  it 
shall  not  exist  appears. 

This  case  remains  to  be  considered  upon  its  own  circumstances  with 
reference  to  the  points  I  have  staled.  The  questions  are,  first,  supposing 
the  lien  would  have  existed  as  to  the  gross  sum,  the  debt  to  Manners  and 
the  annuities,  or  their  value,  whether  the  circumstances  of  silence  as  to  the 
debt  and  the  indemnity  taken  against  the  annuities,  which  is  very  impor- 
tant, amount  in  equity  to  evidence  of  a  manifest  intention  to  abandon  the 
lien  :  if  they  do,  another  very  considerable  point  is,  whether,  the  lien  hav- 
ing been  abandoned,  the  plaintiff  can  set  himself  up  as  a  mortgagee  claim- 
ing to  redeem  the  defendant.  If  the  lien  is  to  be  considered  as  not  aban- 
doned, the  question  will  be,  not  whether  a  purchaser,  with  notice,  would 
be  affected  by  the  lien, — which,  as  general  doctrine,  I  admit,— but  whether, 
under  the  circumstances  attending  the  contract  with,  and  conveyance  to, 
this  defendant,  it  shall  prevail  against  him.  Upon  the  particular  circum- 
stances the  case  must  stand  for  judgment. 


The  Lord  Chancellor,  having  stated  the  case  very  particularly,  and 

(g)  2  Eq.  Ca.  Abr.  682,  n.  (A)  1  S.  &  L.  132. 

<i)  2  Vern.  281.  {j)  G  Ves.  752 ;  see  T60. 
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obsernng  that  the  legal  estate  in  the  premises  was,  before  the  assignees  of 
Martindale  executed  the  agreement  for  a  mortgage  to  Symmons,  vested, 
under  a  former  conveyance  by  Mackreth,  in  a  trustee  to  secure  annuities 
granted  by  him,  pronounced  the  following  judgment ; — 

This  case,  when  it  was  argued,  and  since,  has  appeared  to  roe  to  involve 
a  question  of  very  great  importance,  with  regard  to  which  I  am  not  able  to 
find  any  rule  which  is  satisfactory  to  my  mind.  If  I  found,  laid  down  in 
distinct  and  inflexible  terms,  that  where  the  vendor  of  an  estate  takes  a 
security  for  the  consideration,  he  has  no  lien,  that  w  ould  be  satisfactory ; 
as,  when  a  rule,  so  plain,  is  once  ^communicated,  the  vendor,  not  tak-  p«oA^-i 
ing  an  adequate  security,  loses  the  lien  by  his  own  fault.  If,  on  >-  -^ 
the  other  hand,  a/ule  has  prevailed,  as  it  seems  to  be,  that  it  is  to  depend, 
not  upon  the  circumstance  of  taking  a  security,  but  upon  the  nature  of  the 
security,  as  amounting  to  evidence,  as  it  is  sometimes  called,  or  to  declara- 
tion plain,  or  manifest  intention,  the  expressions  used  upon  other  occasions, 
of  a  purpose  to  rely,  not  any  longer  upon  the  estate,  but  upon  the  personal 
credit  of  the  individual,  it  is  obvious  that  a  vendor,  taking  a  security,  unless 
by  evidence,  manifest  intention,  or  declaration  plain,  he  shews  his  purpose, 
cannot  know  the  situation  in  which  he  stands,  without  the  judgment  of  a 
court,  how  far  that  security  does  contain  the  evidence,  manifest  intention, 
or  declaration  plain,  upon  that  point.  That  observation  is  justified  by  a 
review  of  the  authorities  :  from  which  it  is  clear  that  different  judges  would 
have  determined  the  same  case  differently  ;  and,  if  some  of  the  cases  that 
have  been  determined  had  come  before  me,  I  should  not  have  been  satisfied 
that  the  conclusion  was  right. 

This  bill  insists  upon  a  lien  in  respect  of  these  annuities ;  to  be  paid  all 
that  the  plaintiff*  himself  has  paid  ;  and  either  as  to  the  original  value,  or  the 
present  value,  or  the  future  payments.  I  state  that  claim  in'these  diflferent 
terms,  as,  to  determine  what  is  the  lien,  it  is  necessary  to  point  out  the  amount 
of  it,  and  how  it  is  to  be  calculated.  Some  doubt  was  thrown  in  the  argument 
upon  the  question  of  lien  between  the  vendor  and  vendee  ;  but  it  was  not  car- 
ried far ;  and  it  is  too  late  to  raise  a  doubt  upon  it :  but  it  is  insisted,  that  the  lien 
does  not  prevail  against  third  persons,  even  with  notice  of  the  situation  of 
the  vendor  and  vendee.  It  may  be  of  use  to  state  the  cases  upon  this  sub- 
ject in  the  order  of  time. 

The  earliest  case,  not  very  applicable,  is  in  Cary,(fc)  and  most  of  the 
Abridgments,  which  imperfectly  collect  the  authorities  upon  this  head. 
According  to  my  own  understanding,  that  case  is  to  be  classed  rather  among 
those  of  relief  in  equity  upon  a  security  that  has  been  lost,  than  under  this 
head ;  but  the  fact  of  its  existence  is  a  circumstance  *of  evidence  |-«2051 
that  this  doctrine  has  obtained  in  professional  practice.  There  is  L  -^ 
no  other  case  between  that  and  Chapman  v.  Tanner,(l)  which  is  very  im- 
perfectly reported  ;  and  its  authority  is  weakened  by  the  observation  in 
subsequent  cases,  that  there  was  a  special  agreement  that  the  vendor  should 
keep  the  writings ;  and  it  is  stated  as  a  fact,  that  he  had  not  taken  any 
security.  Taking  it  to  be  a  decision  in  favour  of  the  lien  under  those  cir- 
cumstances, the  declaration  of  the  Court,  what  was  the  natural  equity, 
shows  strongly  how  the  law  upon  this  subject  was  understood ;  and  that 

{k)  HearU  v.  BoteUrs,  Gary,  35.  ())  1  Vera.  367. 
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e,  therefore,  ba8  coneiderabie  weight.  The  doctrine  is  probably  derived 
from  the  ciril  law  as  to  gooda,  which  goes  further  than  our  law;  by  which, 
though  the  right  of  stoppage  in  transitu  is  founded  upon  natural  justice 
and  equity,  yet  if  possession,  either  actual  or  constructive,  was  taken  by 
the  Tendee,  the  lien  is  gone.  That  is  not  so  by  the  civil  law.  The  Digest 
•tate8:(in)  «*  Ctuod  Teoilidi  non  aliter  fit  accipientis  quam  si  aut  pretium 
nobia  solutum  sit,  aut  satis  eo  nomine  factum,  vel  etiaro  fidem  haboerimus 
emptori  sine  ulla  satisfactione  ;'*  which  points  at  this  article  of  securigr;  * 
but,  with  those  excepted  cases,  the  lien,  according  to  the  civil  law,  is  ao 
strong,  that  the  goods  may  be  taken  out  of  the  possession  of  the  individual 
who  had  obtained  actual  or  constructive  possession  of  them. 

The  next  case  is  Bond  v.  Kent,(n)  the  circumstances*of  which  arespe- 
eial-*-a  mortgage  for  part  of  the  money,  and  a  note  for  the  residue.^  It 
was  urged  with  considerable,  perhaps  not  conclusive,  weight,  that  the 
express  charge  of  a  part  gave  a  ground  for  the  inference,  that  a  lien  for  the 
residue  was  not  intended.  The  case,  however,  goes  to  prove,  that,  in 
equity,  this  lien  was  supposed  to  exist ;  amounting  to  an  admission,  that, 
without' those  special  circumstances,  there  would  have  been  a  lien. 

The  next  ease  is  Coppin  v.  Coppinjl^o)  where  the  doctrjne  of  Polhrfen 
T.  Moorty[p)  as  to  marshalling,  was  practically,  though  I  doubt  whether  it 
ought  to  have  been,  admitted.  I  should  mention  Gibbons  y.  Baddcdh{q) 
where  it  is  expressly  stated,  that  the  lien  remained,  though -a  note  was  given 
r»9ftftl  ^^  P^*^^  ®^  ^^®  purchase-money ;  but  I  cannot  ascertain  *ihe  date  of 
L  J  that  decision.  In  Pollexftn  v.  Moore,  Lord  Hardwicke  affirms  the 
lien  of  the  vendor  upon  the  estate  for  the  remainder  of  the  purchase-money, 
considering  the  vendee  from  the  time  of  ttie  agreement  a  trustee  ast^  the 
money  for  the  vendor;  but  adds,  that  ««this  equity  will  not  extend  to  a  third 
person." 

If  that  is  to  be  understood,  that  this  equity  would  not  extend  to  a  third 
person,  who  had  notice  that  the  money  was  not  paid,  Lord  Hardtoickt^s 
subsequent  decisions  contradict  that:  if  the  meaning  is,  that  he  would  fol- 
low the  case  of  Coppin  v.  Coppin^  and  that,  if  the  vendor  exhausted  the 
personal  assets,  the  legatee  of  the  purchaser  should  not  come  upon  the 
estate,  there  is  great  difficulty  in  applying  the  principle ;  as  it  would  then 
be  in  the  power  of  the  vendor  to  administer  the  assets  as  he  pleases,  having 
a  lien  upon  the  real  estate  to  exhaust  the  personal  assets,  and  disappoint  all 
the  creditors,  who,  if  be  had  resorted  to  his  lien,  would  have  been  satisfied; 
and  in  that  respect,  with  reference  to  the  principle,  the  case  is  anonialous. 

The  next  case  in  which  the  doctrine  was  admitted  is  Harrison  v.  South' 
tote^{r)  followed  by  Walker  v.  Preswick  ;{s)  which  case,  it  is  remarkable, 
was  not  cited  in  Fawell  v.  Heeli8:[t)  and  in  Surges  v.  Wheat e,(u)  Sir 
TT^omas  Clarke  lays  down  the  role,  both  as  to  vendor  and  vendee,  thus  :— 
••Where  conveyance  is  made  prematurely,  before  money  paid,  the  money 
ia  considered  as  a  lien  on  that  estate  in  the  hands  of  the  vendee.  So, 
where  money  was  paid  prematurely,  the  money  would  be  considered  as  a 

(m)  Di)f^  Kb.  18.  tit  1, 1. 11.  <fi)  9  Vera.  981. 

(•)  2  P.  Wmt.  291.  (jp)  3  Atk,  272.  (q)  2  Eq.  Ca.  Abr. 

(r)  2  Vea.  389:  see  393.  (»)  2  Vm.  622.  (0  Amb.  724;  1  Bi 

n.,  3rd  edit;  2  Dick.  485, 
(«)  1  Black.  123:  ^ee  ISO. 
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lien  on  the  estate  in  the  hands  of  the  Tender  for  the  personal  representa* 
tives  of  the  purchaser."  Tkirdiffe  v.  Scrughan{v)  is  very  material  upoa 
this  point,  as  it  is  represented(t<^)  ai  a  case  in  which  the  litrn  was  held  lo 
attach  upon  the  two  moieties  of  the  estate ;  hut  it  has  been  also  consi- 
dered (or)  a  case,  whether  of  lien  upon  the  land  or  not,  for  contribution  upoa 
the  circumstances  between  the  sisters  ;  giving  the  one  sister  a  right  to  caU 
upon  the  husband  of  the  other  to  pay  a  moiety  of  the  annuity.  In  another 
case,  also,  Powel  v.  ,  whether  accurate  or  not  I  cannot  trace.  Lord 

Camdtn  determined  in  lavour  of  the  lien. 

•In  Fawell  v.  Htdi$^[y)  Lord  Bathur^Vs  opinion  certainly  was,  p».>J^y^ 
for  reasons  best  stated  in  the  case  of  Nairn  v*  Prow9e{z)  by  Sir  L  -* 
Sdmuii  Bomilly,  that  the  bonds  taken  by  the  vendor  furnished  evidence, 
tha^  credit  was  not  given  to  the  land ;  and,  therefore,  there  was  no  lien,  la 
Beckett  V.  Cordleyy{a)  Lord  Thuriow  says,  it  was  compared  to  a  persoa 
selling  an  estate,  and  not  receiving  the  money;  and,  therefore,  there  is  a 
lien ;  asserting  the  general  doctrine  as  familiar,  but  distinguishing  that  case 
upon  the  nature  of  the  trATnsaction  :  younger  children  joining  the  eldest  in 
a  mortgage ;  discharging  the  estate  from  their  portions ;  and  by  their  coq«. 
sent  the  whole  .money  being  paid  to  the*  eldest  son:  the  lien  being  dis« 
charged  by  that  transaction. 

In  the  argument  of  Blackbvm  v.  Qreg$(m^{b)  Lord  Kenyan  took  the 
doctrine  to  be  perfectly  clear ;  and  it  *is  not  possible  to  state  a  stronger  judi- 
cial opinion  than  Lord  Loughborough  expressed,  that  the  lien  does  exist, 
though  it  is  not  a  decision.  In  Smith  v.  Hibbard,(c)  it  was  insisted  that 
the  delivery  of  possession,  upon  payment  of  a  small  part  of  the  money, 
wa^  evidence  that  he  meant  to 'trust  to  the  personal  security;  but  jt.waa 
held  clear,  that  the  money  contracted  to  be  paid  was  a  specific  lien  upon 
the  premises.  The  contract  for  payment  of  the  money  is  itself,  in  1i  sense, 
a  security  full  as  good  as  a  note.  I  do  not  state,  as  an  authority,  \^h2X 
appears  upon  this  subject  in  Jhtiten  v.  Hal9ey^[d)  as  it  is  a  mere  dictum, 
and  a  dictum  that  fell  froqi  me;  but,  endeavouring  to  state  this  doctrine  as 
acourateiy  as  I  could,  1  see  I  expressed  it  in  these  words  :(e)  ••That  the 
Tender  has  a  lien  for  the  purchase-money,  while  the  estate  is  in  the  hands 
of  the  vendee.  I  except  the  case  where  upon  the  contract  evidently  that 
lien  by  implication  was  not  intended  to  be  reserved." 

In  the  case  of  EUiot  v.  Edward8,{/)  this  is  the  doctrine  of  Lord  Ahan* 
ley,  a  very  experienced  judge  in  equity,  with  reference  to  whom  I  may 
say,  his  judgment  will  be  read  and  valued  as  producing  great  informaticm 
and  instruction  to  those  who  may  practice  in  courts  of  equity  in  future 
times.  He  there  states,  that,  if  a  man,  having  purchased  an  estate,  C(m* 
Teys  it  before  the  purchase-money  has  been  *paid,  a  court  of.equity  r«20ftl 
will  compel  the  person  to  whom  the  estate  was  conveyed  to  pay  that  L  -* 
money,  provided  he  knew  at  the  time  he  took  the  conveyance  that  it  had 
not  been  paid. 

lBr<i.C.C.423. 

in  Blaekhtim  v.  Ong$9n,         (x)  Amb.  796,  in  Fawell  v.  fkeUg* 
C.  C.  42*2,  B.,  3rd  edit. ;  3  Dick.  485.  (c)  6  Ven.  753. 

see  358.  (fc)  1  Bro.  C.  C.  420.  (c^  2  Dick.  730. 

(0  6  Vea.  483.  (/)  3  B.  &  P.  181 ;  lee  183. 
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The  next  case  in  equity  is  Nairn  v.  Prow8e,{g)  before  the  Master  of  the 
Rolls,  in  which  it  was  contended  that  there  was  no  lien  ;  the  vendor  had 
taken  a  security  for  the  money,  payable  at  a  future  time,  and  during  the 
interval  the  vendee  might  have  sold  the  slock.  The  Master  of  the  Rolls, 
in  his  judgment,  admitting  the  general  doctrine  as  to  the  vendor's  lien, 
observes  upon  the  question,  whether  a  security  taken  will  be  a  waiver,  that 
by  conveying  the  estate  without  payment  a  degree  of  credit  is  given  to  the 
vendee,  which  may  be  given  upon  the  confidence  of  the  existence  of  such 
lien ;  and  it  may  be  argued,  that  taking  a  note  or  a  bond  cannot  materially 
vary  the  case;  a  credit  is  still  given  to  him,  and  may  be  given  from  the 
same  motive,  not  to  supersede  the  lien,  but  for  the  purpose  of  ascertaining 
the  debt,  and  countervailing  the  receipt  indorsed  upon  the  conveyance. 
There  is  great  difficulty  to  conceive  how  it  should  have  been  reasoned, 
almost  in  any  case,  that  the  circumstance  of  taking  a  security  was  evidence 
that  the  lien  was  given  up,  as  in  most  cases  there  is  a  contract  under  seal 
for  payment  of  the  money.  The  Master  of  the  Rolls,  having  before 
observed  that  there  may  be  a  security,  which  will  have  the  efiect  of  a 
waiver,  proceeds  to  express  his  opinion,  that,  if  the  security  be  totally  dis- 
tinct and  independent,  it  will  then  become  a  case  of  substitution  for  the 
lien,  instead  of  a  credit  given  on  account  of  the  lien ;  meaning,  that  not  a 
security,  but  the  nature  of  the  security,  may  amount  to  satisfactory  evidence 
that  a  lien  was  not  intended  to  be  reserved,  and  puts  the  case  of  a  mortgage 
of  another  estate,  or  any  other  pledge,  as  evidence  of  an  intention  that  the 
estate  sold  shall  remain  free  and  unincumbered.  It  must  not,  however,  be 
understood  that  a  mortgage  taken  is  to  be  considered  as  a  conclusive  ground 
for  the  inference  that  a  lien  was  not  intended,  as  I  could  put  many  instances 
that  a  mortgage  of  another  estate  for  the  purchase-money  would  not  be 
r*9nQ1  <^^<^isi^^  evidence  of  an  intention  to  *give  up  the  lien,  though,  in 
>>  -^  the  ordinary  case,  a  man  has  always  greater  security  for  his  money 
upon  a  mortgage  than  value  for  his  money  upon  a  purchase;  and  the  ques- 
tion must  be  whether,  under  the  circumstances  of  that  particular  case, 
attending  to  the  worth  of  that  very  mortgage,  the  inference  arises.  In  the 
instance  of  a  pledge  of  stock,  does  it  necessarily  follow  that  the  vendor, 
consulting  the  convenience  of  the  purchaser  by  permitting  him  to  have  the 
chance  of  the  benefit,  therefore  gives  up  the  lien  which  he  has  ?  Under 
all  the  circumstances  of  that  case  the  judgment  of  the  Master  of  the  Rolls 
was  satisfied,  that  the  conclusion  did  follow;  but  the  doctrine  as  to  taking  a 
mortgage,  or  a  pledge,  would  be  carried  too  far  if  it  is  understood,  as  appli- 
cable to  all  cases,  that  a  man  taking  one  pledge  therefore  necessarily  gives 
up  another ;  which  must,  I  think,  be  laid  down  upon  the  circumstances  of 
each  case,  rather  than  universally.  In  the  case  of  Hughes  v.  Keamey{h) 
Lord  Eedesdale  states  the  doctrine  ;  and  the  proposition  is,  not  merely  that 
the  vendor  might  have  security,  but  that  he  relied  upon  it;  and  a  note  or 
bills  are  considered  not  as  a  security,  but  as  a  mode  of  payment. 

From  all  these  authorities  the  inference  is,  yfr«/,  thcU,  generally  speak- 
ing f  there  is  such  a  lien  ;  secondly,  that  in  those  general  cases  in  which  tH^ 
would  be  the  lien,  as  between  vmdor  and  vendee,  the  vendor  wUl  Aav^^H^- 
lien  against  a  third  person,  who  had  notice  that  the  money  was  not  ^ 
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{g)  6  Vei.  753.  (A)  1  S.  &  L.  133. 
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Those  two  points  seem  to  be  clearly  settled.  I  do  not  hesitate  to  say,  that, 
if  I  had  found  no  authority  that  the  lien  would  attach  upon  a  third  person, 
having  notice,  I  should  have  had  no  difficulty  in  deciding  that  upon  prin- 
ciple, as  I  cannot  perceive  the  difference  between  this  species  of  lien  and 
other  equities,  by  which  third  persons,  having  notice,  are  bound.  In  the 
case  of  a  conveyance  to  B.,  the  money  buing  paid  by  A.,  B.  is  a  trustee ; 
and  C.  taking  from  him,  and  having  notice  of  the  payment  by  A.,  would 
also  be  a  trustee,  and  many  other  instances  may  be  put. 

The  more  modern  authorities  upon  this  subject  have  brought  it  to  this 
inconvenient  state — that  the  question  is  not  a  dry  question  upon  the  fact, 
whether  a  security  was  *taken,  but  it  depends  upon  the  circum-  ,-#oia-i 
stances  of  each  case  whether  the  Court  is  to  infer  that  the  lien  was  ^  -1 
intended  to  be  reserved,  or  that  credit  was  given,  and  exclusively  given,  to 
the  person  from  whom  the  other  security  was  taken. 

In  this  case,  having,  as  other  judges  have  had,  to  determine  this  question 
of  intention  upon  circumstances,  I  may  mistake  the  fair  result  of  the  cir- 
cumstances which  I  have  endeavoured  to  collect.  I  must  say,  I  have 
felt  from  the  first,  that  there  is,  upon  the  part  of  the  plaintiff,  that 
natural  justice  and  equity,  which  excite  a  wish,  that  I  could  enforce  the 
lien  throughout:  but,  first,  as  to  the  annuities,  I  am  persuaded,  that  with 
reference  to  that  part  of  the  case  involving  the  question  of  lien  as  to  the 
consideration,  or  any  part  of  it,  or  any  sum  of  money,  the  quantum  of  which 
is  to  be  estimated  with  reference  to  the  present  value,  or  the  past  or  future 
payments,  this  is  a  case  in  which  the  plainliflf  intended  to  rely  entirely  upon 
the  personal  security,  the  bond  for  j820,000  ;  and  that  was  the  conception 
of  MartiDdale  also;  by  whose  default  of  payment,  therefore,  the  estate  is 
not  now  subject  to  the  lien  in  respect  of  the  consideration  of  the  annuities, 
or  any  allowance  in  respect  of  it.  See  how  it  stands.  In  1790,  the  plain- 
tiff, as  principal,  and  Martindale,  as  surety,  being  engaged  in  an  obligation, 
which  I  understand  to  be  a  personal  one,  for  these  annuities,  agree  to 
change  situations;  Martindale  to  be  the  principal,  and  the  plaintifi*  to  bo 
surety  ;  in  consideration  of  which  the  plainiiflT  agrees  to  give  J^OOOO, 
secured  by  a  mortgage.  It  rests  upon  that  until  1703,  when  the  transaction 
lakes  this  course:  that  Martindale  shall  be  no  longer  a  mortgagee,  but 
owner  of  the  reversion  in  fee,  and,  which  is  material,  of  the  reversion, 
expectant  upon  the  plaintiflf's  life  estate.  The  annuities  remain  upon  the 
old  footing  ;  that  is,  some  payments  were  made,  or  arrears  accrued,  between 
179 <j  and  1793,  and  payments  were  to  arise  from  time  to  time.  The  value 
given  to  Martindale,  in  1792,  by  the  mortgoge  of  £9000,  for  taking  the 
liability  upon  himself,  was  a  value  which  merely,  by  the  lapse  of  time, 
between  1792  and  1793,  must  have  varied.  If  the  annuities  had  been 
*paid,  there  must  have  been  a  difference  in  the  estimation ;  also,  de  p»oi|-| 
anno  in  annum,  the  value  was  decreasing,  not  only  as  the  annuities  L  -^ 
were  wearing  out,  but  also  as  the  number  of  the  annuitants  was  decreasing 
by  death.  It  is  impossible,  it  is  not  natural,  to  suppose,  that  parties  dealing 
for  the  consideration  of  annuities  and  the  purchase  of  a  reversion,  which 
might  not  take  effect  in  possession  until  all  the  annuitants  were  dead,  relied 
on  that  reversion  as.security,  in  addition  to  the  indemnity  by  the  bond  for 
d820.000;  in  the  original  transaction  the  estate  being  pledged  for  the  sum 
of  £9000,  as  if  actually  paid.  ^ 
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Then,  as  to  the  lien,  for  what  is  it  ?  Is  it  for  the  original  snm  T  That  it 
cannot  in  justice  be.  Is  it  for  future  payment-^-tbot,  one  8aml>eing  paid, 
it  does  not  attach  7  another  sum  not  being  paid,  it  does  attach  ?  a  charge 
upon  the  reversion  arising  from  time  to  time,  accordingly  as  these  pay- 
ments are,  or  are  not  made?  And  is  that  inference  to  be  drawn  where  a 
conveyance  was  executed  without  the  least  notion  of  such  intention— -a 
security  taken,  not  of  itself  sufficient  to  exclude  the  purpose  of  such  a  lien  t 
but  the  nature  of  the  subject,  connected  with  the  fact  of  that  security  taken, 
IS  decisive  proof  against  such  an  intention ;  and  it  appears  accordingly  in 
the  other  cause,  Symmons  v.  Rankin^  that  Mackrelh  and  Martindale  joined 
in  the  conveyance  to  Coutts,  to  secure  an  annuity  of  jS2000,  without  tho 
least  reference  to  such  an  intention. 

I  admit,  that  the  opinion  of  Lord  Loughborough,{i)  that  the  case,  before 
Lord  Camden,{k^  went  upon  the  ground  of  lien,  is  an  authority  very  con- 
siderably against  my  opinion ;  and  I  cannot  say  upon  what  the  case  did 
proceed,  if  not  upon  that  ground  ;  as  the  estate,  given  by  the  wife  to  her 
husband  for  his  life,  afitr  her  own  death,  if  not  afiected  by  the  lien,  could 
not  be  bound  to  pay  the  annuity.  If  that  case  is  accurately  represented. 
Lord  CanMerCa  opinion  seems  to  have  been,  that  the  mere  circumstance  oF 
an  estate  given  in  consideration  of  an  annuity,  with  a  bond,  would  not  pre- 
vent the  lien  attaching  from  time  to  time ;  and,  so  understanding  it,  I  can- 
not bring  my  mind  to  the  conclusion  that  it  is  an  authority  which  ought  to 
r»2l2l  ^"^  "*®  ^^  determine,  "that,  with  reference  to  these  annuities,  there 
I-  -^  is  a  lien,  either  for  the  original  value,  the  present  value,  or  the 
future  payments,  which  may  or  may  not  become  due. 

As  to  the  other  part  of  the  case,  I  have  considered  long,  whether  the  con- 
clusion is  just,  that,  not  meaning  to  have  a  lien,  as  I  think  this  party  did 
not,  with  regard  to  the  annuities,  he  should  mean  to  have  a  lien  as  to  the 
sum  of  money  due  to  Manners.  My  individual  opinion  is,  that  the  inten- 
tion was  the  same  as  to  both ;  but,  with  regard  to  the  latter,  the  cases 
authorise  the  lien  ;  unless  it  is  destroyed  by  particular  circumstances,  which 
do  not  exist  bete.  That  sum  is  precisely  in  the  condition  of  a  part  of  the 
consideration,  not  paid  ;  and  then  the  inference  in  equity,  unless  there  are 
strong  circumstances,  getting  over  it,  is,  that  a  lien  was  intended.  This 
eomes  very  near  the  doctrine  of  Sir  Thomas  Clarke,{l)  which  is  very  sen- 
sible; that,  where  the  conveyance,  or  the  payment,  has  been  made  by  sur- 
prise, there  shall  be  a  lien.  This  plaintiff  understood  at  the  time  of  the 
conveyance,  that  this  money  was  to  be  paid  on  his  account  to  Manners ; 
which  is  the  same  as  if  it  was  to  have  been  paid  to  himself,  and  was  not 
paid  :  and  then  the  only  question  is,  whether,  as,  from  the  special  circum- 
stances as  to  the  value  and  nature  of  the  annuities,  I  am  to  infer  that  a  lien 
was  not  intended  as  to  them,  [  must  make  the  same  inference  with  respect 
to  this  gross  sum ;  as  to  which,  if  the  annuities  were  not  mixed  with  the 
transaction,  the  doctrine  of  equity  is,  that  the  lien  would  attach.  As  to  that 
sum,  my  judgment  is,  that  the  plaintiff  has  a  lien. 

It  is  contended,  that  there  are  other  circumstances  in  this  case ;  that  the 

(t)  See  Blaelchvm  v,  Grfgson,  1  Bro.  C.  C.  420. 
(jb)  ThrdiTtv  Srruzhafi,  ntnied  \  Bro.C.C.423. 
(2)  Burge$$  v.  Wheate,  1  BUck.  ]50. 
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defeodant,  Symmons,  has  a  conveyance  of  the  estate  without  notice,  or,  rather, 
a  contract ;  as  he  had  notice  at  the  time  of  the  conveyance.  It  is  not  necessary 
to  go  into  the  doctrine  as  to  the  effect  of  notice  at  the  time  of  the  contract,  or 
at  the  time  of  payment  of  the  money  ;  though  there  is  no  doaht  the  defend- 
ant, when  he  took  his  conveyance,  had  notice  from  the  recitals  in  his  title- 
deed  of  Mackreth*^  rights  and  Martindale's  obligations,  as  vendor  and  vendee. 
Neither  is  it  necessary  to  go  into  the  consideration  of  another  argument ; 
that  the  defendant's  money  ^was  not  originally  lent  upon  the  faith  ^,0^0-1 
of  the  land.  There  is  a  great  difference  between  the  efiect  of  a  L  ^-^ 
judgment,  as  attaching  upon  the  land,  and  a  special  agreement  by  a 
creditor  for  a  security  upon  the  land.  It  is  not,  however,  necessary 
to  detetmine  such  questions ;  as  neither  the  plaintiflf  nor  the  defendant, 
Symmons,  has  the  legal  estate,  which  appears  in  the  other  cause,  SymnumM 
T.  Rankin^  to  be  in  Coutts,  under  the  conveyance  of  1703,  in  which  Martin- 
dale  and  Mackreth  joined  ;  and  then,  between  equities,  the  rule  ««€tui  prior 
est  tempore  potior  est  jure,*'  applies. 

The  result  of  this  case  is,  that  the  bill  most  be  dismissed  as  it  regards 
the  annuities,  and  is  right  as  to  the  other  part  of  the  claim  ;  and,  being  right 
io  one  point,  and  wrong  in  the  other,  the  decree  must  be  without  costs. 


This  case  was  mentioned  by  way  of  motion  to  vary  the  minutes,  upon  a 
jnisonderslanding  as  to  the  costs. 

The  Lord  Chancrllor,  having  repeated  the  ground  upon  which  no  costs 
were  given,  made  the  following  additional  observations  :— 

Since  the  judgment  was  pronounced,  1  have  met  with  a  ease  which  was 
not  cited  in  the  argument,  but  is  referred  to  in  Mr.  Sugden's  work,(m) 
which  seems  to  me  to  be  a  book  of  considerable  merit,  in  which  this  subject 
is  considered  with  much  attention,  and  he  comes  to  a  conclusion  different 
from  mine.  I  looked  into  the  Register's  Book  for  that  case,  the  name  of 
which  1  do  not  recollect ;  and  it  does  seem  to  me  that  his  inference  is  not 
the  necessary  inference,  arising  from  the  circumstances  of  that  case,  as  I 
find  it  in  the  Register's  Book.  I  mention  this,  to  shew  that  I  have  not 
withdrawn  from  the  opinion  I  have  expressed  upon  this  subject;  as  to 
which,  conceiving  it  to  be  of  great  importance,  I  should,  if  convinced  be 
Yery  ready  to  retract ;  but,  having  endeavoured  to  collect  all  the  doctrine  of 
the  Court  upon  it,  I  am  sure  I  am  right  in  that.  I  wish  I  was  as  sure  in 
the  application  of  the  evidence. 


^  -.  "In  the  important  and  lend- 
L  -I  ing  esse  of  Mackrefhv.Syiji' 
mons^  Lord  Eldon^  in  his  elaborate 
and  learned  judgment,  very  fully 
examines  the  authorities  upon  the 
doctrine  of  the  vendor's  equitable  lien 
for  unpaid  purchase-money.  The  doc- 


trine itself,  which  at  the  present  day  is 
seldom,  if  ever,  brought  iniodispute,  is 
thus  stated  by  Lord  Eldon  in  the 
principal  case: — ««  Where,"  ob- 
serves his  Lordship,  <«  the  vendor 
conveys,  without  more,  though  the 
consideration  is  upon  the  face  of  the 


(m)  The  case  alluded  to  by  the  Lord  Chancellor  appears  to  be  Comer  "9.  WalkUy^  aUted 
356, 2nd  edit. ;  465, 866,  llth  edit,  Sugd.  V.  and  P. 
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instrument  expressed  to  be  paid,  and 
by  a  receipt  indorsed  upon  the  back, 
if  it  is  the  simple  case  of  a  convey- 
ance, the  money,  or  part  of  it,  not  be- 
ing paid,  as  between  the  vendor  and 
the  vendee,  and  persons  claiming  as 
volunteers,  upon  the  doctrine  of  this 
Court,  which,  when  it  is  settled,  has 
the  effect  of  a  contract,  though  per- 
haps no  actual  contract  has  taken 
place,  a  lien  shall  prevail ;  in  the  one 
case,  for  the  whole  consideration ;  in 
the  other,  for  that  part  of  the  money 
which  was  not  paid»"  See  also 
Chapman  v.  Tanner,  1  Vern.  267 ; 
Austen  V.  Halsey,  6  Ves.  475.  The 
lien  also  attaches  if  possession  of  the 
estate  has  been  delivered  to  the  pur- 
chaser, although  there  has  been  no 
conveyance  of  it  to  him :  Smith  v. 
Bibbard,  2  Dick.  730 ;  Charles  v. 
Andrews,  9  Mod.  163  ;  Topham  v. 
Comtantine,  Taml.  135;  Evans  v. 
Tweedy,  1  Beav.  55 ;  and  upon  co- 
pyholds and  leaseholds,  as  well  as 
freeholds:  Winter  v.  Lord  Anson, 
3  Russ.  492 ;  Matthew  v.  Bowler, 
6  Hare,  110.  When,  however,  the 
vendor  has  taken  from  the  purchaser 
a  security  for  the  unpaid  purchase- 
money,  the  question  arises,  whether 
that  amounts  to  an  abandonment  of 
the  lien ;  for  its  existence  mast  be 
decided,  not  as  a  dry  question  of  fact, 
whether  a  security  was  taken,  for 
the  mere  taking  of  a  security  is  not  a 
waiver  of  the  lien,  but  it  depends 
upon  the  circumstance  of  each  case, 
whether  the  Court  is  to  infer,  that 
the  lien  was  intended  to  be  reserved, 
or  that  credit  was  given,  and  exclu- 
sively given,  to  the  person  from 
whom  the  security  was  taken.  The 
inconvenience  of  such  a  doctrine,  so 
unsatisfactory  and  productive  of  liti- 
gation, may  well  have  caused  Lord 
Eldon  to  observe,  in  the  principal 
case,  "that  it  would  have  been  bet- 
ter at  once  to  have  held,  that  the  lien 
f  hould  exist  in  no  case,  and  the  ven- 


dor should  suffer  the  consequences 
of  his  want  of  caution  ;  or  to  have 
laid  down  the  rule  the  other  way  so 
distinctly,  that  a  purchaser  might  be 
able  to  know,  without  the  judgment 
of  a  Court,  in  what  cases  it  would, 
and  in  what  cases  it  would  not, 
exist." 

It  is  now  settled,  that  a  mere  per- 
sonal security  for  the  purchase- 
money,  as  a  bond,  {Hearle  v.  Bote' 
lers,  Cary,  35,  and  Winter  v.  Anson^ 
3  Russ.  488,  reversing  the  decision 
of  Sir  /.  Leach,  V.  C,  1  S.  &  S. 
434,)  a  bill  of  exchange,  (Hughes  v. 
Kearney,  1  S.  db  L.  136;  Teed  v. 
Carruthers,  2  Y.  &  C.  C.  C.  31  ; 
Orant  v.  Mills,  2  V.  &  B.  306,)  or 
a  promissory  note,  [Gibbons  v.  Bad* 
dall,  2  Eq.  Ca.  Abr.  682,  n. ;  ,  . .-. 
^Hughes  y,  Kearney,  1  S.  &  L  J 
L.  132 ;  Ex  parte  Loaring,  2  Rose* 
79,)  will  not,  without  more,  be  suffi- 
cient evidence  of  the  intention  of  the 
vendor  to  give  credit  exclusively  to 
the  purchaser,  or  to  his  security,  so 
as  to  take  away  the  lien. 

In  Winter  v.  Lord  Anson^  1  S.  & 
S.  434,  there  was  an  agreement  for 
the  sale  of  an  estate,  by  which  it 
was,  amongst  other  things,  agreed 
that  the  amount  of  the  consideration- 
money  should  be  secured  by  the  bond 
of  the  purchaser  to  the  vendor,  with 
interest  at  £4  per  cent.,  and  should 
remain  so  secured,  during  the  life  of 
the  vendor,  on  the  regular  payment 
of  interest.  A  conveyance  was  exe- 
cuted, in  pursuance  of  the  agree- 
ment, and  in  consideration  of  the 
purchase-money  therein  expressed 
to  have  been  paid,  and  the  vendor's 
receipt  was  indorsed  upon  it.  Part 
only  of  the  purchase-money  had,  in 
fact,  been  paid,  and  the  residue  was 
secured  by  bond  conditioned  to  be 
void  on  payment  by  the  vendee,  to 
the  executors,  administrators,  or  as- 
signs of  the  vendor,  of  the  residue  of 
the  purchase-money  within  twelve 
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■lODths  next  after  the  deceuee  of  the 
▼eixlor*  with  iDterest  at  £4  per  cent. 
Sir  /.  Leach,  M.  R.,  aiihough  be  at 
first  decided  in  fayour  of  the  lien,  af- 
terwards decided  against  it,  upon  the 
ground  that  the  case  was,  in  princi- 
ple, the  same  as  if  the  conreyance 
had  stated  the  real  contract  of  the 
parties;  and  that,  by  the  effect  of 
that  contract,  the  Tender  agreed  to 
part  with  his  estate  in  connderation 
of  the  bond  for  the  future  payment 
of  the  price;  and  that,  when  such 
bond  was  executed,  the  esuite  passed 
to  the  vendee  in  equity,  as  well  as  at 
law.  •«  Suppose,"  observed  his  Uo- 
nor*  «*  it  had  been  expressed  in  this 
oooveyance,  that  the  price  was  not 
'  to  be  paid  until  the  death  of  the  ven- 
dor, and  there  had  been  a  covenant 
OQ  the  part  of  the  purchaser  then  to 
pay  the  amount,  and  to  pay  the 
interest  in  the  meantime;  could  it 
then  have  been  said  tbat  it  appeared 
by  this  deed  that  the  vendor  had  con- 
tracted not  to  part  with  his  estate  un- 
til the  actual  payment  of  the  price  ? 
Would  it  not  rather  have  been  the 
true  efiK?ct  of  the  language  of  the  con- 
veyance in  such  case,  that  the  ven« 
dor  had  contracted  to  part  with  bis 
estate  presently,  and  not  in  consider- 
ation of  the  actual  immediate  pay- 
ment of  the  price,  but  in  considero' 
tion  of  the  covenant  for  the  future 
payment  of  that  sum,  with  interim 
interest ;  and  that  having,  therefore, 
the  covenant,  which  was  the  consid- 
eration bargained  for,  the  estate  must 
pass  by  the  conveyance  in  equity,  as 
well  as  at  law  ?'*  This  decision  was 
overruled  by  Lord  Lyndhurst^  wbo 
held,  that  the  circumstance,  that  the 
money  was  secured  to  be  paid  at  a 
future  day,  did  not  affect  the  lien. 
«<I  do  not  think,**  said  his  Lordship, 
<«  that  the  lien  is  affected  by  the  fact 
of  the  period  of  payment  being  de- 
pendent on  the  life  of  the  vendor. 
That  circumstance  does  not  appear 


to  me  to  afford  such  clear  and  con- 
vincing *evidence  of  the  in-  p#oi«-| 
tention  of  the  vendor  to  rely,  L  ^ 
not  upon  the  security  of  the  estate, 
but  solely  upon  the  personal  credit 
of  the  Tcndee,  as  would  be  necessary 
in  order  to  get  rid  of  the  lien.  It 
would  not  be  inconsistent  with  an 
express  pledge ;  and  I  do  not  per* 
ceive  why  it  is  at  variance  with  the 
lien  resuhing  from  the  rules  of  a 
court  of  equity  :**  3  Russ.  488.  An 
appeal  was  lodged  in  the  House  of 
Lords  against  this  decision,  but  it 
was  afterwards  withdrawn:  Sugd. 
V.  and  P.  258,  11th  edit. 

Where  an  estate  is  conveyed,  in 
consideration  of  an  annuity,  the  ven- 
dor will  have  a  lien  upon  the  land 
for  the  annuity,  although  a  bond  or 
covenant  is  given  to  secure  the  pay- 
ment of  the  annuity.  See  Tardiffe 
V.  Scrughan,  1  Bro.  C.  C.  423, 
where  Lord  CamdenU  opinion  seems 
to  have  been,  that  the  mere  circum- 
stance of  an  estate  being  given  in 
consideration  of  an  annuity,  with  a 
bond,  would  not  prevent  the  lien  at- 
taching from  time  to  time:  Black' 
bum  V.  Gregson,  1  Bro.  C.  C.  420. 
In  aarke  v.  Eoyle,  3  Sim.  502,  Sir 
Z.  Shadwtll,  V.  C,  is  reported  to 
have  said,  that  it  appeared  to  him 
that  Lord  Eldon^  in  Mackreth  v. 
Symmone,  had  expressly  overruled 
the  decision  of  Lord  Camden  in  Tar* 
diffe  v.  Scrughan.  However,  in 
Buckland  v.  PocknelU  18  Sim.  412, 
his  Honor,  in  allusion  to  what  he 
was  reported  to  have  said  in  Clarke  v. 
Royle,  observes;  ••!  think  that,  if 
that  were  said  in  those  very  terms, 
it  was  said  too  strongly  ;  because  it 
cannot  be  said  that  my  Lord  Eldon 
did  overrule  Tardiffe  v.  Serughan; 
although  I  think  that  it  may  be  fairly 
inferred  from  the  reniarks  that  he 
made  upon  that  case,  in  his  judg- 
ment in  Mackreth  v.  Symmone,  that 
he  was  not  satisfied  with  the  decision 
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in  all  its  parts.  He  shews,  as  it 
strikes  rae,  an  inclination  to  criticise 
it,  and  to  escape  from  it,  if  the  cir- 
comstances  of  the  case  before  him 
would  allow  him  to  do  so.  But  I 
do  Dot  wish  it  to  be  understood  to  be 
my  opinion,  that  he  overruled  it 
point  blank.'*  In  the  case  of  JMat» 
thew  V.  Bowler^  6  Hare,  110,  where 
there  was  a  sale  and  assignment  of  a 
life  interest  in  leaseholds  in  consider' 
tUion  of  a  weekly  aum^  to  be  paid  to 
the  vendor  during  her  life,  with  a 
tovtnant  by  the  purchaser,  for  him- 
self, his  heirs,  ezecuiors,  and  admin- 
istrators, to  make  the  weekly  pay- 
ment to  the  ver^or,  and  to  repair  and 
insure  the  premises,  and  otherwise 
perform  the  covenants  in  the  lease ;  it 
was  held,  by  Sir  James  Wigram^  V. 
C,  that  the  vendor  was  entitled  to  a 
lien  on  the  life  interest  in  the  lease- 
holds, which  was  the  subject  of  the 
assignment  for  the  weekly  payment. 
His  Honor  said,  «^That,  if  the  case 
of  Tardiffe  v.  Scrughan  was  not  ap- 
proved, it  certainly  was  not  over- 
ruled by  Lord  Eldon.  The  case  had 
been  much  considered  by  Sir  Ed' 
ward  Sugdtn$  and  it  was  clear  that 
his  opinion  was,  that  the  lien  in  such 
r^oiTV*  case  ought  to  be  *susiained, 
L  -'He  should  be  most  reluctant 
to  come  to  a  different  conclusion.  He 
was  of  opinion,  in  this  case,  that  the 
plaintiff  was  entitled  to  the  lien 
claimed  by  her  bill.  The  purpose  of 
the  covenants  in  the  deed  to  up- 
hold the  property  could  scarcely 
be  understood,  unless  the  pro- 
perty was  intended  to  constitute  a 
secortiy." 

Upon  examining  carefully  that 
branch  of  the  principal  case  which 
relates  to  the  lien  claimed  for  the 
annuities,  it  will  be  found,  notwith- 
standing the  ambiguity  of  Lord  EU 
dorCs  language,  that  it  may  be  re- 
conciled with  Tardiffi  ▼.  Scmghan 
Mid  Matlhno  v.  Bowler ;  for  Lord 


Eldon  did  not,  as  a  bare  abstract 
point  of  law,  decide  that  there  is  do 
lien  where  an  estate  is  sold  in  coi^ 
aideraiioB  of  an  anooity  secured  by  a 
bond  or  covenant ;  but  he  consider- 
ed that  the  sptekd  circumstances  of 
the  ease  shewed  that  the  vendor 
intended  to  rely  vqpon  the  personoi 
security,  viz.  the  bond  for  £2QM0^ 
and  that  such  was  the  conceptiott 
also  of  the  vendee.  The  principle, 
therefore,  opon  which  that  branch  of 
Mackreth  v.  Symmans  was  decided^ 
is  certainly  correct ;  but  it  baa  been 
doubted  by  an  eminent  writer,  wbeth* 
er  the  circumstances  of  the  case  were 
such  as  justified  Lord  Eldon  in  com- 
ing to  the  conclueion,  that  it  was  the 
intention  of  the  vendor  to  rely  upon 
the  personal  security,  and  ibua  dis- 
charge the  lien  for  the  annuities. 
See  Sugd.  V.  and  P.  869,  lltk 
edit. 

In  Clarke  v.  Royle,  8  Sim.  499, 
the  conveyance  was  made  in  eonsid' 
eration  tf  the  vendee  entering  itOo 
covetkants-ffherein  contained  for  pay* 
ment  of  an  annuity  to  the  vendor^ 
and  i63000  to  certain  persons  in  the 
event  of    the    vendee*s  marrying* 
Sir  L.  SiadwM,  V.  O.,  dtatinfroiah- 
ing  the  case  from  Tardiffe  ▼.  Serug* 
han,  held,  that  there  was  no  lien,  on 
the  ground   that   the  deed   plaialf 
marked  out,  that  the  eonsideredim^ 
on  the  one  side,  urns  the  eonveyemeo 
of  the  estate,  and,  on  the   other^ 
the-  entering    into  the   eovmanto. 
*<  Why,"  he  asked, «« am  I  to  declare* 
that,  in  respect  of  this  annuity*,  and 
of  the  som  which  is  payable  on  m 
contingency,  and   which,  therefore* 
never  may  be  payable,  there  ia  t» 
be  a  lien  on  the  purchased  estates  ? 
Why  should  I  go  further  than  any 
of  the  cases  that  have  been  hitherto 
decided  upon  the  subject  of  lien  on 
purchased  estates,  and  do  that  which 
appears  to  be  contrary  to  the  inten- 
tion of  the  parties  f    i  consider  that 
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this  case  is  decided  by  the  authority 
of  WitUet  T.  Lord  Anion*^*  It  may 
be  here  remarked,  that  the  Vice- 
ChaoctfUor  does  not  appear  to  ha?e 
been  aware  that  the  decision  of  Sir 
/.  Leach  had  been  overruled  by 
Lord  Lyndhurst.  Howerer,  it  is 
presumed  that  Clarke  v.  Royle  is 
still  a  binding  authority,  because 
there  a  case  actually  arose  similar  to 
that  which  Sir  /.  Leaeh  assumed, 
though  wrongl^s  to  exist  in  Winter 
T.  Lord  An9on.  In  that  case,  the 
conveyance,  though  expressed  to 
r#2lfll  *^  made  in  pursuance  of 
L  -*  the  agreement,  (which,  how. 
ever,  was  to  take  a  bond,  and  not  a 
covenant,)  did  not  otherwise  refer  to 
it,  and  was  expressed  to  be  made, 
not  in  consideration  of  the  agree- 
ment, but  in  consideration  of  a  sum 
0/ money*  In  Clarke  v.  Royle,  the 
conveyance  was  in  consideration  of 
certain  covenants  being  entered  into 
by  the  purchaser  ;  the  covenants, 
therefore,  plainly  formed  the  consid- 
eration,  and  the  lien  was  gone. 

Upon  the  same  principle-i^4)fts 
been  held,  that,  where  a  receipt  was 
given  by  the  vendor  for  a  bond,  as 
the  consideration  for  an  estate,  the 
lien  was  gone ;  thus,  in  Parrott  v. 
Sweetland,  3  My.  db  K.  655,  a 
daughter  conveyed  her  remainder  in 
fee  in  an  estate  to  her  father,  who 
was  tenant  for  life,  subject  to  a  mort- 
gage, in  consideration  of  his  enter- 
ing into  a  covenant  to  indemnify  her 
•gainst  the  mortgage,  and  in  consid- 
eration of  J3000  advanced,  or  agreed 
to  be  advanced  or  secured  to  her,  in 
contemplation  of  her  intended  marri- 
Ege,  upon  the  terms  expressed  in  a 
bond  bearing  even  date  therewith* 
On  the  indenture  of  release  was  in- 
dorsed a  receipt  signed  by  the  daugh- 
ter, as  follows  ;— «« Received,  on  the 
day  and  year  first  written,  of  and 
from  the  within-named  J.  P.,  a  bond 
for  the  sum  of  dSdOOO  being  the  full 


consideration  within  expressed  to 
be  given  by  him  ;'*  and  the  condition 
for  making  void  ihe  bond  was,  upon 
payment  to  his   daughter  and    her 
intended  husband  of  an  annuity  for 
their  lives,  and  of  dSdOOO  in  certain 
events.     Sir  J.  Leach,  M.  R.,  decid- 
ed against  the  lien,  observing  that  it 
was  plain  that  it  was  not  a  case  of  a 
security,  but  a  substitution  for  the 
price  which  the  vendor  had  agreed 
to  accept,  and  that  the  lien  for  the 
purchase-money   was    consequently 
discharged.       This    decision    was 
affirmed  by  the  Lords  Commission- 
ers, Sir  L.  ShadweU  and  Mr.  Justice 
Bosanquet,      Sir  L.  ShadweU,  L. 
Com.,  thought  that,  ahbough  the  ap* 
peal  had  been  argued  as  if  it  were  a 
naked  case  of  vendor  and  purchaser, 
it  appeared  to  be  a  sort  of  fdmily  ar- 
rangement between  a  father,  daught- 
er, and  her  intended  husband,  utter- 
ly  inconsistent  with  the  notion  of  a 
payment   of  purchase-money ;   and 
that  it  was  obvious  that  the  parties 
did  not  treat  the  consideration  as  a 
mere  sum  of  ^63000 ;  that  the  re- 
ceipt was  for  the  bond,  and  not  the 
£3000 ;  and  it  appeared,  therefore, 
that  the  parties  were  bargaining  for 
a  security,  and  not  for  a  stipulated 
sum,  and  consequently  no  lien  arose, 
because  the  vendor  had  actually  re- 
ceived the  consideration.     So,  like- 
wise, in  BucMand  v.  Pocknell,  13 
Sim.  406,  where  A.  agreed  to  sell 
an  estate   to  B.  for  an  annuity  of 
£2W,  to  be  paid   to  him  for   his 
life,  and  an  annuity  of  £92,  to  be 
paid  after  his  decease  to   his  son, 
and  B.  was  to  pay  oflT  a  mortgage 
to  which   the  estate    was  subject. 
Accordingly  6.    executed  a  deed, 
by  which  he  gmnted  the  annuities 
to  A.  and  his  son,  and  covenanted 
*to  pay  them  ;  and  by  a  con-  p^otn-i 
veyance  of  even   date,  but  L        J 
executed  after  the  annuity  deed,  af- 
ter reciting  the  annuity  deed,  A. 
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and  the  mortgagee,  in  parsaance  of 
the  agreement,  and  in  consideration 
of  the  premises  and  of  the  annuities 
having  been  so  granted  as  therein^ 
before  recited^  and  of  the  payment 
of  the  mortgage-money,  conveyed 
the  estate  to  B.  Upon  the  death  of 
A.,  his  8on*s  annuity,  which  had 
been  assigned  to  the  plaintiff,  be- 
came in  arrear.  Sir  L,  Shadweli, 
y.  C,  held  that  there  was  no  lien 
for  the  annuity.  «« The  question," 
observes  his  Honor,  "  is  whether  it 
does  not  appear,  on  the  face  of  the 
deeds,  that  the  party  who  contracted 
to  sell  the  land  has  got  that  which 
he  contracted  to  have.  Adverting 
to  the  mode  in  which  the  conveyan- 
ces are  made,  my  opinion  is,  that  it 
would  be  quite  wrong,  because  it 
would  be  contrary  Ho  what  a  p. 
pears  to  have  been  the  agreement  of 
the  parties,  to  hold,  that,  after  the 
deeds  were  executed,  any  lien  re- 
mained for  the  annuities.  As  there 
was  a  separate  instrument,  which 
was  executed  6rst,  which  contained 
a  distinct  grant  of  the  two  annui- 
ties, and  covenants  for  payment  of 
them  ;  and  as  the  conveyance  was 
made  expressly  in  consideration  of 
that  deed  $  and  as  it  was  part  of 
the  express  stipulation  that  the 
mortgage-money  should  be  paid  o6r, 
and,  consequently,  that  the  mortga- 
gee should  convey  his  legal  estate  to 
the  purchaser,  it  would  be  quite  in- 
consistent with  the  mode  in  which 
the  parties  have  dealt,  to  say  that 
there  is  still  an  ulterior,  latent  equity 
for  the  purpose  of  securing  the  an- 
nuity in  a  manner  in  which  neither 
party  ever  though  that  it  was  to  be 
secured  ;  and  it  is  evident  thai  they 
did  not  think  that  it  was  to  be  so  se* 
cured,  from  their  having  taken  a 
specific  security  for  it.  In  the  case 
of  Parrott  v.  Sweetland^  which 
came  before  me  and  Mr.  Justice  Bo' 
sanguetf  when  we  had  the  honour 


of  being  Commissioners  g[  tho 
Great  Seal,  we  affirmed  the  judg- 
ment of  Sir  /.  Leach^  in  a  case 
where  the  course  of  the  transaction 
shewed  that  the  party  had  got  that 
for  which  he  bargained." 

From  the  foregoing  cases  we  may 
conclude,  that,  although  the  mera 
giving  of  a  bond,  bill  of  exchange, 
promissory  note,  or  covenant,  for  the 
purchase-money,  or  the  granting  of 
an  annuity  secured  by  a  bond  or 
a  covenant,  will  not  be  sufficient  to 
discharge  the  equitable  lien,  yet 
where  it  appears  that  the  note,  bond, 
covenant,  or  annuity  was  substituted 
for  the  consideration-money,  and 
was,  in  fact,  the  thing  bargained  for, 
the  lien  will  be  lost. 

An  actual  agreement,  though  by 
parol,  to  accept  a  security,  and  rely 
upon  it  alone,  will  it  seems,  dis- 
charge the  vendor's  lien  for  unpaid 
purchase-money.  See  1  8.  &  S« 
445,  where  Sir  John  Leach  observes, 
»«That  it  is  tho  vendor  who  in  the 
first  place  attempts  to  raise  an  equi- 
ty against  the  allegation  of  the  deed  ; 
and  if  the  vendor  be  permitted 
to  repel  the  effect  of  the  deed,  by 
shewing  that  the  price  was  not  paid, 
it  must  necessarily  follow  that  the 
♦vendee  must  be  at  liberty  i-^ioool 
to  disclose  the  whole  truth,  L  J 
and  to  explain  the  reason  why  that 
payment  was  not  made." 

If  a  vendor,  who  knows  the  pur- 
chase-money is  trust-money,  sufiers 
one  of  the  trustees  to  retain  part  of 
it,  without  the  knowledge  of  the  co- 
trustees or  the  cestuis  que  trust,  he 
has  no  lien  on  the  estate  for  the 
part  so  retained  :  Ifhite  v.  JVake^ 
field,  7  Sim.  401. 

Where  there  was  a  stipulation 
that  the  purchaser  should  be  paid 
within  two  years  after  a  re-sale,  it 
was  held  that  the  vendor's  lien  was 
gone ;  Ex  parte  Parkes,  1  Q.  &  J. 
228. 
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It  ba8  been  held,  that,  if  a  yendor 
take  a  totally  distinct  and  indepen- 
dent security  for   the   unpaid   pur- 
chase-money, it  will  then  become  a 
case  of  substitution  for  the  lien,  in- 
stead of  a  credit  given.    Thus,  in 
Nairn  v.  Prowsty  6  Ves.  752,  Sir 
William  Grants  M.  R.,  held,  that  a 
vendor's  equitable  lien  upon  an  es- 
tate, for  the   purchase-money,  was 
lost  by  his  taking,  as  a  special  secu- 
rity, a  Long  Annuity  of   £100  a 
year,  by  way  of  a  pledge.    *»  SuJ)- 
pose,"  said  his  Honor,  *<  a  mortgage 
was  made  upon  another  estate  of 
the  vendee,  will  equity,  at  the  same 
time,  gave  him  what  is  in  effect  a 
mortgage  upon  the  estate  he  sold  ; 
the  obvious  intention  of  burihening 
one  estate  being,  that  the  other  shall 
remain    free    and    unincumbered  ? 
Though   in   that  case   the    vendee 
would  be  a  creditor,  if  the  hoortgage 
proved  de6cient,  yet  he  would  not 
be  a  creditor  by  lien  upon  the  estate 
he  had  conveyed  away.     The  same 
rule  must  hold   with  regard  to  any 
other  pledge  for  the   purchase-mo- 
ney.    In  this  case  the  vendor  trusts 
to  no  personal  security  of  the  ven- 
dee, but  gels  possession  of  a  Long 
Annuity  of  jSIOO  a  year,  which,  ac- 
cording to  the  rise  or  fall  of  stock, 
might  or  might  not  be  sufficient  for 
the     purchase-money.       He     has, 
therefore,  an    absolute    security   in 
his  hands,  not  the  personal  security 
of  the  vendee.    Could   the  vendee 
have  any  motive  for  parting  with  his 
stock,  but  to  have  the  absolute  do- 
minion over  the  land  ?"     The  case 
put  by  Sir  fVilliam   Grant,  that  a 
mortgage  of  another  estate  will  be  a 
substitution   for  the    lien,  must,   it 
seems,  be  qualified    in   the  manner 
laid  down  by  Lord  Eldon  in  the 
principal  case  ;  as  the  question  will 
be,  whether,  from  the  circumstances 
attending  the  mortgage,  the  inten- 
tion of  the  vendor  to  give  up  the 


lien  can  be  clearly  and  satisfactorily 
implied :  See  Cowell  v.  Simpsonf 
16  Ves.  278;  2  Ball  &  B.  616. 
But,  where  a  bond  is  given  for  the 
unpaid  purchase-money,  and  a  mort- 
gage on  pari  of  the  purchased  es- 
tate, the  intention,  that  the  lien 
should  not  extend  over  the  rest  of 
the  estate,  was  held  to  be  sufficient- 
ly clear:  Capper  v.  Spottiswoodej 
Taml.  21.  So,  likewise,  in  Bond  v. 
Kmt,  2  Vern.  281,  where  the  ven- 
dor  took  a  mortgage  of  the  estate  for 
part  of  the  purchase-money  and  a 
note  for  the  remainder,  it  was  held 
that  he  had  no  lien  for  the  money 
due  on  the  note  ;  •»  because,"  as  ob- 
served by  Lord  Redesdale,  in  com- 
menting on  that  *case,  «*  it  r^oon 
was  manifestly  the  intention  ^  -^ 
of  the  parties  that  the  amount  of 
the  note  should  not  be  a  lien  on  the 
lands,  else  they  would  have  had  a 
mortgage  for  the  whole  ;  the  seller 
took  the  estate  for  his  debtor  for  part 
of  the  purchase-money,  and  was 
content  with  the  note  for  the  remain- 
ing part."  See  Hughes  v.  Kear» 
ney,  1  S.  d&  L.  136. 

In  Cood  V.  Pollard,  9  Price,  644 ; 
10  Price,  109,  the  purchaser,  with 
the  concurrence  of  the  vendor,  mort- 
gaged the  estate  for  a  sum  which 
the  vendor  received  in  part  payment 
of  the  purchase-money,  taking  bills, 
which  were  ultimately  dishonoured, 
for  the  remainder :  it  was  held  that 
the  vendor  had  no  lien  on  the  pur- 
chase-money arising  from  a  second 
sale,  in  preference  to  the  mortgagee. 

In  the  principal  case.  Lord  Eldon 
expressed  some  doubt,  although  it 
was  not  necessary  to  decide  the 
point,  whether,  on  the  death  of  the 
vendee,  without  having  paid  his 
purchase-money,  a  Court  of  equity 
would  marshal  his  assets  in  favour 
of  third  parties,  by  allowing  them« 
in  case  the  vendor,  having  a  lien  on 
the   real  estate,  should  exhaust  the 
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personally,  to  stand  in  his  place  on 
the  real  estate  to  the  extent  of  his 
lien.     In  Coppin  v.  Coppin,  Sel.  Ch. 
Ca.  28,  Lord  King  held,  that  the 
ordinary  rule  of  marshalling  would 
not  apply  to  such  a  case ;  and    in 
Palleafen  v.  Moore,  3  Aik.  273, 
Lord   Hardwicke  said,  ^That  this 
equity  (i.  e.  the  lien  for  unpaid  pur^ 
chase-money)  will  not  extend  to  a 
third  person,  but  is  confined   to  the 
vendor  and   vendee."     It  has,  how- 
ever, been  repeatedly  decided,  over- 
ruling Coppin  V.  Coppinn  and  the 
dictum  in  RoUtxfen  v,  Moort^  that 
the  lien  of  a  vendor  must  be  sub- 
jected to  the  ordinary  rule  of  mar^ 
shalling  assets,  and  that,  consequent- 
ly, when  the  purchased  estate  de- 
scends, the  estate  and  personal  as- 
sets will,  as  against  the  heir,  be  mar- 
shalled in  favour  of  simple  contract 
creditors  and  legatees,  {Trimmer  v. 
Bayne,  9  Ves.  209 ;    Sproule  v. 
Prior,  8  Sim.  189),  and,  where  the 
purchased    estate    is    devised,    as 
against  the  devisees,  in  favour  of 
simple  contract  creditors,  {Selby  v. 
Selby,  4  Russ.  836),  but  not  in  fa- 
vour of  legatees,  {fry the  v.  Henni- 
ker,  2  My.  &  K.  635 ;)    however, 
freehold  and  copyhold   estates  are 
now  assets  for  the  payment  of  debts 
by  simple  contract.      See   8  db   4 
Will,  4,  c.  104.      The  doctrine  of 
marshalling  will  form  the  subject  of 
another  note,  and  is  only  mentioned 
here  on  account  of  the  doubt  thrown 
oat  by  Lord  Eldon  in  the  principal 
case,  as  to  its  being  extended  to  the 
vendor's  lien  for  unpaid  purchase- 
money. 

If  the  purchase-money,  or  part  of 
it,  has  been  paid,  prematurely,  be- 
fore a  conveyance,  the  vendee  will 
have  a  lien  upon  the  estate  in  the 
hands  of  the  vendor,  even  it  seems 
ahhough  he  may  have  taken  a  se- 
curity for  his  money ;  Burgess  v. 
W/ieedtfi  Eden,  211;    Lacon  y. 


Mertina,  3  Aik.  1  ;  Oxenham  v. 
Esdaile,  2  Y.  &  J.  493  ;  3  Y.  &  J. 
262;  but  the  lien  will  not  exist* 
where  the  contract  is  by  statute  ille- 
gal: *Ewing  V.  Osbaldis-  r^ooi 
(on,  2  My.  &  Cr.  88.  L  ^^^i 

The  equitable  lien  for  unpaid  pur- 
chase-money will,  as  is  laid  dowa 
in  Mackreth  v.  Symmons,  bind  the 
estate  not  only  in  the  hands  of  the 
purchaser  and  his  heirs,  and  persons 
taking  from  them  as  volunteers,  but 
also  in  the  hands  of  purchasers  for 
valuable  consideration,  who  bought 
with  notice  that  the  purchase-money 
remained  unpaid ;  {Hearle  v.  Bote" 
brs,  Gary's  Ch.  Rep.  '35  ;    TFalker 
V.  Preswick,  2  Ves.  622  ;   Hughes 
V.  Kearney,  I   S.  d^  L.  135  ;    ffln- 
ter  V.  Lord  Anson,  3  Russ.  488 ; 
S.  C.I&.&  S.  434 ;)  but  the  lien 
will  not  prevail  against  a  bona  fide 
purchaser  who  bought  without  notice 
that  the  purchase-money  remained 
unpaid ;    {Cator  v.  £arl  of  Pern- 
broke,  1  Bro.  C.  C.  302 ;)  and,  al- 
though the  title  is  deduced  from  the 
first  vendor,  in  recital,  still  that  will 
not  be  sufficient  to  afifect  the  purcha- 
ser with  notice,  if  the  recital  does 
not  show  that  the  estate  was  not 
paid  for:    Cator  v.  Earl  of  Pern' 
broke,  1  Bro.  C.  C.  302.     See,  how- 
ever,  Davies  v.  TTu)mas,  2  Y.  &  C. 
Exch.  Ca.  234;  in  which  case  a  re- 
ference, in   the   conveyance   of  the 
second  purchasers,  to  the  will,  under 
which  the  sale  was  made,  was  held 
to  be  sufficient  notice  of  a  lien  not 
appearing  upon  the  face  of  the  will, 
upon  the  ground  that  notice  of  the 
will  ought  to  have  put  the  purcha- 
sers upon  inquiries    which  would 
have  led   to  the  discovery  of  the 
lien.      The  authority,  howeveri  of 
this  case,  as  to  what  is  to  be  deemed 
sufficient    notice,    seems    doubtful. 
See  Sugd.  V.  and  P.  879,  llih  ed. 
The  fact  of  the  vendee  remaining  in 
possession  of  the  estate  as  lessee, 
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where  the  vendor  has  acknowledged 
the  receipt  of  the  purchase-money 
in  the  body  of  the  deed  and  by  in- 
dorsement, will  not  be  notice  of  the 
parchnse-money  remaining  unpaid, 
80  as  to  cause  the  lien  to  attach: 
White  T.  Wakefield,  7  Sim.  401. 

The  question  of  notice  will,  as  in 
the  principal  case,  be  immaterial,  if 
the  legal  estate  is  outstanding,  not 
having  been  conveyed  to  the  second 
purchaser ;  for,  if  the  second  purcha- 
ser has  only  an  equitable  interest, 
subsequent  to  that  of  the  equitable 
lien,  the  maxim,  ««Glui  prior  est  tem- 
pore potior  est  jure,"  applies;  and 
the  equitable  lien  will  have  prece- 
dence* 

The  assignees  of  a  bankrupt  will 
be  affected  by  the  equitable  lien,  al- 


though they  may  have  had  no  notice 
of  it;  for  it  is  a  clear  principle  that  as* 
signees  in  bankruptcy,  take  subject 
to  all  the  equities  attaching  to  the 
bankrupt*:  Bowlee  v.  Rogers,  6 
Ves.,  cited  in  note  {a);  Ex  parte 
Hanson,  12  Ves.  349;  Mt/ord  v. 
Mitford,  9  Ves.  99 ;  Orant  v.  Mills, 
2  V.  &  B.  306.  So,  also,  will  the 
assignees  under  a  general  assign- 
ment for  the  bene6t  of  creditors: 
Fawell  V.  Heelis,  Amb.  724 ;  and 
see  1  Bro.  C.  C.  302. 

Where  a  vendor  takes  a  security 
for  his  purchase-money,  as,  for  in- 
stance, a  bond,  he  will  not  be  per- 
mitted to  sue  at  law  and  in  equity  at 
the  same  time,  but  must  elect  ia 
which  court  he  will  proceed :  Bar* 
ker  V.  Smark,  3  Beav.  64. 


The  English  chancery  doctrine  of 
the  vendor's  equitable  lien  for  un- 
paid purchase-money,  upon  an  abso- 
lute conveyance  of  land,  is  adopted 
ID  several  of  the  States  of  this  coun- 
try, viz.  New  York,  Maryland,  Vir- 
ginia, Tennessee,  Mississippi,  Geor- 
gia, Alabama,  Missouri,  Illinois, 
Indiana,  Ohio  and  Kentucky,  and 
has  been  recognized  in  the  Circuit 
and  Supreme  Courts  of  the  United 
States,  (Oilman  v.  Brown  et  aL,  1 
Mason,  192,  212 ;  S.C.  4  Wheaton, 
256 ;  Bayley  v.  Oreenleaf,  7  Whea- 
ton, 46.)  In  some  other  Slates,  it 
has  been  condemned  and  abandoned. 
In  Pennsylvania,  the  whole  prin- 
ciple has  been  rejected ;  a  vendor, 
after  an  absolute  conveyance  of  the 
legal  title  has  no  implied  lien  for  the 
purchase-money;  KauffeltY.  Bower, 
7  Sergeant  &,  Rawle,  64;  Semple 
V.  Burdf  Id.  286;  Me  gar  gel  v, 
16 


Saul,  3  Wharton,  19 ;  Hepburn  v. 
Snyder,' 3  Bnrr,  72,  78:  though 
there  may  be  a  conditional  con- 
veyance of  the  title,  that  will  give 
the  claim  for  purchase-money  a 
priority  over  all  claiming  through 
the  vendee;  Bear  v.  Whisler,  7 
Watts,  144 ;  see  Cook  v.  Trimble^ 
9  Watts,  15 ;  Zentmyer  v.  Mt* 
tower,  5  Barr,  403,  408.  In  North 
Carolina,  after  some  fluctuation  of 
opinions ;  [Wynne  v.  Alston,  1 
Devereux's  Equity,  163;  Johnson 
V.  Cawthorn,  1  Devereux  &  Battle's 
Equity,  32;  Crawley  v.  IHtnber^ 
lake,  1  Iredell's  Equity,  346,  348  ;) 
the  doctrine  of  an  implied  lien  after 
an  absolute  conveyance  is  now  en- 
tirely expelled ;  Womble  v.  Battle^ 
3  Iredell's  Equity,  182,  (a.  d.  1844.) 
In  South  Carolina,  also,  it  appears 
to  be  completely  rejected  ;  Wragg's 
Representatives  v.  Comp.  Gen.  and 
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otherst  2  Desaussare,  509,  520.  Id 
Massachusetls,  il  has  no  existence ; 
per  Story^  J.,  in  Gilman  v.  Brown 
et  aL,  1  Mason,  192,219.  In  Con- 
neciicul,  Vermont  and  Delaware,  its 
existence  remains  undecided  and 
doubtful;  Atwood  v.  J^ncenl^  )7 
Connecticut,  676,  683 ;  Hutchins  et 
al.  V.  0/cM//,  4  Vermont,  549,  552 ; 
Budd  et  al.  v.  Buali  and  Vander* 
kemp^  I  Harrington,  69,  74. — In 
several  of  the  courts,  in  which  its 
existence  has  been  recognized,  it  has 
been  considered  as  a  dangerous  prin- 
ciple, and  one  opposed  to  the  prevaiU 
ing  policy  of  this  country  which  dis- 
courages secret  liens,  and  tends  to 
make  all  matters  of  title  the  subject 
of  record  evidence.  See  the  re- 
marks of  Marshall^  C.  J.  in  Bay  ley 
V.  Greenleaff  7  Wheaton,  46,  51 ; 
of  Carr^  J.  in  Moore  et  al.  v.  Hoi- 
cambe  et  al.  3  Leigh,  597,  600,  601  ; 
of  7\ickerj  P.  in  Brawley  v.  Catron^ 
fyc.y  8  Id.  522,  527 ;  and  of  Treat, 
J.,  in  Conover  v.  IVarren  et  al.,  1 
Gilman,  498,  602. 

The  doctrine,  in  its  general  state- 
ment, is,  that  the  vendor  of  land,  if 
he  has  taken  no  security,  although 
be  has  made  an  absolute  conveyance 
by  deed,  with  a  formal  acknowledg- 
ment in  the  deed  or  on  the  back  of  it, 
that  the  consideration  has  been  paid, 
yet  jeiains  an  equitable  lien  for  the 
purchase-money,  unless  there  be  an 
express  or  implied  waver  and  dis- 
charge of  it ;  and  this  lien  will  be 
enforced  in  equity  against  the  ven- 
dee, volunteers,  effid  all  others  claim- 
ing under  him  with  notice ;  that  is, 
against  all  persons  except  bond  fide 
purchasers  without  notice.  Stafford 
▼.  Van  Rensselaer,  9  Cowen,  3i6, 
818 ;  Tompkins  v.  Mitchell,  2  Rand. 
428,  429;  Cox  v.  Fenwick,  3  Bibb, 
183, 184  ;  Thornton,  ^-c.  v.  Knox's 
Ex'r,  6  B.  Monroe,  74,  75 ;  WU- 
liams  V.  Roberts  et  al.,  6  Ohio,  35, 
39 ;  Ross  v.  Whitson,  6  Yerger,  50  ; 


Deibhr  v.  Barwick,  4  Blackford, 
339,340;  Dyer  v.  Martin  et  al.,4 
Scamraon,  148,  151;  HalTs  ExWs 
V.  Click  et  al.,  6  Alabama,  363,  364  ; 
Stewart  et  al.  v.  Ives  et  al.  1  Smedes 

6  Marshall,  197, 206;  Upsliatv  etux. 
V.  Hargrove,  6  Id.  286, 291 ;  Marsh  ^ 
Y.  Tkmier  and  Lisle,  4  Missouri,' 
253.  This  lien  is  recognized,  to  the 
same  extent,  in  case  of  a  sale  of  an 
equitable  title  as  of  a  le^^al  one; 
Stewart  v.  Hutton,  3  J.  J.  Marshall, 
178 ;  Ligon  v.  Alexander,  ^c,  7  Id. 
288,  289 ;  Galloway  v.  Hamilton's 
Heirs,  fyc.  I  Dana,  676 ;  Iglehart  v. 
Armiger,  I  Bland,  519,  526,527; 
though  the  point  was  left  undecided 
in  the  Court  of  Appeals  in  Mary- 
land ;  S<;hnebly  ^  Lewis  v.  Ragan^ 

7  Gill  (&  Johnson,  120,  124;  and 
some  difference  of  opinion  existed 
upon  it  in  the  Supreme  Court  of  the 
United  Stales,  in  Bayley  v.  Green- 
leaf, 7  Wheaton,  46,  50.  The  prin- 
ciple is,  that  this  lien  exists  in  equity, 
presumptively,  when  the  purchase- 
money,  or  any  part  of  it,  remains 
unpaid  ;  and  it  is  for  the  vendee  to 
show  such  circumstances  os  repel 
the  presumption  or  rebut  the  equity  ; 
Gar  son  v.  Greeji,  1  Johnson's  Chan- 
cery, 308,  309 ;  Gilman  v.  Brown 
et  aL  1  Mason,  192,213;  Schnebly 
and  Lewis  v.  Ragan,  7  Gill  &  John, 
son,  120,  125;  Tompkins  v.  Mit- 
chell, 2  Randolph,  428,  429:  Allen 
et  al.  V.  Bennett,  8  Smedes  &  Mar- 
shall, 672,  681  ;  Campbell  v.  Baid* 
win  et  als.,  2  Humphreys,  248, 258  ; 
Marshall  v.  Christmas  et  als.  3  Id. 
616,  617.  An  acknowledgment,  in 
the  body  of  the  deed,  or  on  the  back 
of  it,  of  the  receipt  of  the  whole  pur- 
chase-money, if  the  money  has  in 
fact  not  been  paid,  will  not  be  a 
waver  or  discharge  of  this  lien  ;  Gil- 
man V.  Brown  et  al.  1  Mnson,  192, 
214  ;  Bedford  v.  Gibson,  12  Leigh, 
332,  344  ;  Evbank  v.  Boston,  ^c, 
5  Monroe,  285,  287 ;  Tribble,  ^e. 
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V.  Oldham,  5  J.  J.  Marshall,  137, 
144;  Sheralz  v.  Nicodemus,  7 
Yerger,  9  ;  nor  will  a  recital  in  ihe 
deed  ihal  ibe  consideration  is  <(paid 
or  secured  to  be  paid  ;*'  Thornton, 
^c.  V.  Knox's  ExW,  6  B.  Monroe, 
74, 76 ;  nor  will  the  circumstance  that 
the  money  is  not  to  be  payable  till 
after  the  death  of  a  particular  person, 
and  then  only  contingently,  as  where 
a  part  of  the  consideration  is  retain- 
ed as  an  indemnity  against  a  possible 
claim  of  dower ;  Bedford  v,  Oibaon, 
12  Leigh,  832,  347:  but  this  lien 
will  not  be  given  by  a  court  of  equity 
as  a  security  for  unliquidated  and 
uncertain  damages,  and  will  there- 
fore  not  exist  where  tho  considera- 
tion of  a  sale  is  an  engagement  to 
support  the  vendor  during  his  life; 
Brawlty  v.  Catron,  ^c,  8  Leigh, 
522,  528. 

In  regard  to  the  effect  upon  this 
equitable  lien,  of  the  vendor's  taking 
a  security,  the  American  cases  agree 
in  establishing  and  applying  the  fol- 
lowing simple  and  satisfactory  rule: 
-that  the  implied  lien  will  be  sus- 
tained wherever  the  vendor  has  taken 
the  personal  security  of  the  vendee 

;  only,  by  whatever  kind  of  instru- 
ment it  be  manifested,  and  therefore 
that  any  bond,  note  or  covenant, 
given  by  the  vendee  alone  will  be 
considered  as  intended  only  to  coun- 
tervail the  receipt  for  the  purchase- 
money  contained  in  the  deed,  or  to 
show  the  time  and  manner  in  which 
the  payment  is  to  be  made,  unless 
there  is  an  express  agreement  be- 
tween the  parties  to  wave  the  equi- 
table lien :  and  on  the  other  hand, 
that  the  lien  will  be  considered  ns 
waved  whenever  any  distinct  and 
independent  security  is  taken,  whe- 
ther by  mortgage  of  other  land,  or 
pledge  of  goods,  or  personal  respoa- 
sibility  of  a  third  person,  and  also 
when  a  security  is  tak^n  upon  the 

_  kod,  either  for  the  wh^le  or  a  part 


of  the  unpaid  purchase-money;  nn-  J 
less  there  is  an  express  agreement  ] 
that  t^e  implied  lien  shall  be  retain- 
ed.  /  See  this  distinction  recognized 
in  Gilman  v.  Brown  et  al.  1  Mason, 
192,  214,  &c.;  Fish  v.  Rowland,  1 
Paige,  20,  30;  fVarntr  v.  Van 
Ahtyne,  8  Id.  513,  514;  Shirley  v. 
Sugar  Refinery,  2  Edwards,  505, 
507 ;  Lagow  v.  Badollet,  1  Black- 
ford,  417,  410  ;  Boon  v.  Murphy,  6 
Id.  273, 276 ;  Conover  v.  Warren  et 
al.  1  Oilman,  498, 501 ;  mUiams  v. 
Roberta  et  al„  5  Ohio,  35,  40 ;  Esk' 
ridge  v.  MClure  ^  fValker,  2  Yer- 
ger, 84, 85  ;  Marshall  v.  Christmas 
etals.,3  Humphreys,  616;  Foster 
V.  The  Trustees  of  the  Athenaeum,  3 
Alabama.  302, 306;  Palmer  8c  others^ 
Appellants,  1  Douglas,  422,  427; 
Mima  v.  Macon  4*  Western  /?.  R,  Co. 
3  Kelly,  333,  343.  It  may,  accord- 
ingly, be  considered  as  settled  by 
the  unanimous  concurrence  of  the 
cases  in  this  country,  that,  wherever 
this  lien  is  recognized  at  all,  it  will 
not  be  a^ected  by  the  vendor's  tak- 
ing the  bond,  or  bill  single,  of  the 
vendee ;  Evans  v.  Ooodlet,  1  Black- 
ford, 246 ;  Cox  v.  Fmwick,  3  Bibb, 
183,  184,  185;  Taylor  v.  Hunter 
aftd  Searcy,  5  Humphreys,  569  ;  or 
bis  negotiable  promissory  note ;  Gar- 
son  V,  Green,  1  Johnson's  Chancery, 
808,  309;  White  v.  Williams,  1 
Paige,  502  ;  Tompkins  v.  Mitchell, 
2  Randolph,  428 ;  Clark  v.  Hunt,  8 
J.  J.  Marshall,  553, 558  ;  Thornton, 
^c.  V.  Knox's  ExW,  6  B.  Monroe, 
74,  75  ;  Aldridge  v.  Dunn,  7  Black- 
ford, 249,  250  ;  Ross  v.  Whitson,  6 
Yerger,  50 ;  Sheralz  v.  Nicodemus, 
7  Id.  9 ;  or  a  check  drawn  on  a  bank 
by  the  vendee,  which  is  not  presented 
or  paid ;  Honoris  Ex^r  v.  BakeweU 
et  al.,  6  B.  Monroe,  67,  72;  or 
any  instrument,  whatever,  involving 
merely  the  personal  liability  of  the 
▼endee ;  Mims  v.  Macon  ^  Western 
Rail'Road  Co.,  8  Kelly,  838,  843^ 
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bat,  that  taking  a  mortgage  of  other 
properly ;  IfTiite  v.  Dougherty  et 
id.9  Martin  &  Yerger,  809,  323; 
(see,  also,  Richardson  v.  Ridgely  et 
al.,  8  Qill  &  Johnson,  87,  91 ;)  or 
the  bond  or  note  of  the  vei^dee  with 
a  surety  ;  Wilson^  ^c.  v.  Graham^ $ 
jBxccti/or,  6  Man  ford,  297;  Francis 
V.  Hazlerigg^s  ExWs,  Hardin,  48  ; 
WUliama  v.  Roberts  et  al,<,  5  Ohio, 
85 ;  Mayham  v.  Coombs,  Parker 
^  others,  14  Id.  428,  435 ;  Boon  v. 
Murphy y  6  Blackford,  273,  276 ;  or 
a  negotiable  note  drawn  by  the  ven- 
dee and  endorsed  by  a  third  person, 
or  drawn  by  a  third  person  and  en- 
dorsed by  the  vendee;  Giiman  v. 
Brown  et  al,,  1  Mason,  192,218, 
219;  S.  C,  4  Wheaton,  258,  291 ; 
Conover  v.  Warren  et  at.  1  GiliTmn, 
498,  501 ;  Campbell  v.  Baldwin  et 
als.y  2  Humphreys,  248  ;  Marshall 
T.  Christmas  et  als.,  3  Id.  616; 
Burke  et  aL  v.  Gray  et  al.,  6  Ho- 
ward's Mississippi,. 527;  Foster  v. 
The  Trustees  of  the  Athmseum,  3 
Alabama,  302 ;  will  repel  the  lien, 
presumptively:  and  in  like  manner, 
an  express  security  on  the  land  itself 
for  the  whole  amount  unpaid,  as  by 
mortgage  or  deed  of  trust,  will  merge 
the  implied  lien  ;  Little  and  Telford 
T.  Brown,  2  Leigh,  353,  355  ;  and 
an  express  security,  or  an  express 
contract  for  a  lien,  on  the  land  con- 
veyed, as  to  part  of  the  amount  re^ 
maining  unpaid,  will  be  an  implied 
waver  of  the  lien  to  any  greater 
extent ;  Broum  v.  Giiman,  4  Whea- 
ton, 256,  290,  291 ;  Fish  v.  How- 
land,  1  Paige,  20,  31  ;  Phillips  v. 
Saunderson  et  aL  1  Smedes  &  Mar- 
shalPs  Chan.  462, 465.  But  though 
the  mere  taking  of  the  vendee's  per- 
sonal security  will  not  be  a  discbarge 
of  this  equity  or  lien,  yet  any  conduct 
which  shows  an  intention  to  give  up 
the  lien,  or  which  makes  it  inequi- 
table for  the  vendor  to  insist  upon  it, 
as  against  the  vendee  or  third  persons, 


will,  as  against  such  persons,  be  a 
bar  to  its  assertion  ;  Bedford  v.  (Hlh 
son,  12  Leigh,  332,  343  ;  Fowler  v. 
Bust's  Heirs,  2  Marshall,  294; 
aark  V.  Hunt,  3  J.  J.  Marshall,  658, 
568  ;  Phillips  v.  Saunderson  et  al. : 
and,  on  the  other  band,  the  waver 
arising  from  the  acceptance  of  colla- 
teral security,  is  said  to  be  only  pre- 
sumptive, and  may  be  rebutted  by 
evidence,  from  other  circumstances, 
of  an  intention  not  to  rely  exclusively 
upon  it,  but  to  retain  the  equitable 
lien ;  Campbell  v.  Baldwin  et  ah., 
2  Humphreys,  248,  258  ;  Marshall 
V.  Christmas  et  als.  3  Id.  616, 
617 ;  Min^s  v.  Macon  and  Western 
Bail-Road  Company,  3  Kelly,  833, 
842. 

The  vendor,  having  this  equitable 
lien,  may  file  a  bill  in  equity  to  have 
satisfaction  of  it,  and  the  court  will 
order  the  land,  or  so  much  of  it  as 
may  be  necessary,  to  be  sold  for  the 
discharge  of  the  debt ;  Mullikin  v. 
Mullikin,  1  Bland,  538,  541;  mi- 
son,  ^'C.  V.  Davisson,  2  Robinson's 
Virginia,  385,  404;  Wade's  heirs  v. 
Greenwood,  Id.  475,  484;  M^Gee  v. 
Beall,  3  Liitell,  190.  192;  Outton 
V.  Mitchell,  4  Bibb,  239.  But  a  lien 
of  this  kind,  is  not  an  original,  speci- 
fic, and  absolute  charge  on  the  land, 
but  only  an  equity  to  resort  to  it 
upon  the  failure  of  the  personal 
estate.  The  personal  estate  of  the 
purchaser  is  the  primary  fund  for 
the  payment  of  the  vendor's  claim, 
and  the  real  estate  is  liable,  only  se- 
condarily. 

Therefore,  a  bill  in  equity, 
to  enforce  the  vendor's  lien,  most 
show,  that  the  complainant  has  ex- 
hausted his  remedy  at  law,  against 
the  personal  estate,  or  must  aver 
such  facts  as  show  that  the  cont- 
plainant  cannot  have  a  full,  complete 
and  adequate  remedy  at  law  ;  but  a 
court  of  equity  will  not  compel  him 
to  proceed  at  law  against  the  partica- 
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lar  land  in  qaestion ;  Pratt  ▼.  Van 
WycVs  Ex^rs,  6  Gill  &  Johnson, 
495,  498;  Hall  v.  Macciibin,  Id. 
107, 110;  Richardson  v.  StiUinger^ 
12  Id.  478.482;  Bottorfv.  Conner, 
1  Blackford,  287  ;  i?ws««//  v.  7\>(f(/, 
7  Id.  239;  Roper  v.  M^Cook  ^  Ro^ 
bimon^s  Adm'r,  7  Alabama,  3 1 9, 324. 
A  different  view  of  the  nature  of 
this  lien,  however,  prevails  in  some 
of  the  courts,  which  consider  it  as 
in  the  nature  of  a  mortgage,  and 
hold  that  the  vendor  may  enforce 
this  claim  in  equity  without  having 
obtained  a  judgment,  or  taken  any 
steps  whatever  at  law ;  High  4*  ^^ft 
V.  Baite,  10  Yerger,  186;  Richard- 
$on  ^c,  V.  Baker,  5  J.  J.  Marshall, 
823;  Galloway  v.  Hamilton's  heirs, 
I  Dana,  576. 

If  there  be  an  unexecuted  contract 
of  sale,  the  vendor  may  file  a  bill  to 
have  a  specific  performance,  and 
then  have  the  land  sold  for  satisfac- 
tion of  this  lien ;  Clark  v.  Hall,  7 
Paige,  382,  385;  Brush  ^  Stan- 
bury  V.  Kinsley,  Mams  fy  Still' 
well,  14  Ohio,  20. 

In  the  distribution  of  a  decedent's, 
or  an  insolvent's  estate,  equity  will 
marshal  the  assets,  so  as  to  put  the 
vendor  altogether  upon  his  equitable 
lien,  for  the  benefit  of  other  credit- 
ors ;  Iglthart  v.  Armiger,  I  Bland, 
519,  524;  and  perhaps  of  legatees; 
see  Schnebly  8r  Iawxs  v,  Ragan,  7 
Gill  &  Johnson,  120,  126. 

In  regard  to  the  question,  whether 
the  benefit  of  the  vendor's  lien  ac- 
companies an  assignment  of  the  ven- 
dee's note  or  bond  for  the  purchase 
money,  the  cases  are  in  direct  con- 
flict. It  seems  to  be  settled,  that  if 
a  debt  is  secured  by  an  express  lien, 
MB,  where  there  is  a  mortgage,  or  an 
agreement  for  a  lien,  which  creates 
an  equitable  mortgage,  or  where  the 
vendor  has  not  parted  with  the  legal 
title,  an  assignment  of  the  debt  en- 
titles the  assignee  to  the  benefit  of 


the  pledge;  Graham  v.  McCamp^ 
bell,  Meigs,  52,  55 ;  Eskridge  v. 
M^Clure  ^  Walker,  2  Yerger,  84, 
87 ;  Tanner  v.  Hicks  et  al.,  4  Smedea 
&  Marshall,  294, 300;  see  also  Nor- 
veil  V.  Johnson  et  als,,  5  Humphrey8« 
489,  491 :  but  a  vendor's  equity,  or 
implied  lien,  is  not  necessarily  go- 
verned by  the  same  principle.  In 
Kentucky  and  Indiana,  indeed,  it  ap« 
pears  to  be  settled  that  there  is  no 
distinction  between  the  vendor'^  im- 
plied lien  and  any  express  lien,  as 
to  transferability,  and  that  an  as- 
signment of  the  note  or  bond  for  the 
purchase-money  carries  the  lien  with 
it;  Kenny  v.  Collins,  4  Littell,  289; 
Johnston  v.  Gwathmey,  fyc..  Id. 
817;  Eubank  v.  Poston,  Sfc,  5  Mon- 
roe, 285,  287 ;  Edwards  v.  Bohan^ 
non,  2  Dana,  98 ;  Honored  ExW  v. 
Bakewell  et  aL,  6  B.  Monroe,  67, 
71,72;  iMgowY,  Badollet,  I  Black- 
ford, 417,  419,  420;  Brumjield  v. 
Palmer,  7  Id.  227,  230:  and  in 
Alabama,  though  an  assignment  of  a 
note,  expressly,  "without  recourse," 
does  not  transfer  the  lien ;  HalTs 
ExWs  V.  Click  et  al,,  5  Alabama, 
363,  364;  yet  an  indorsement  not 
thus  restricted,  does  transfer  the 
lien ;  Roper  v.  McCook  fy  Robert' 
son's  Adm'r,  7  Id.  319;  White  y. 
Stover  et  al.,  10  Id.  441.  Else- 
where, however,  the  decisions  have 
been  dififerent ;  and  the  weight  of 
authority  is  decidedly  against  this 
lien's  accompanying  a  transfer  of 
the  debt.  In  Ohio  and  Tennessee 
it  is  well  settled,  that  this  lien  is 
merely  a  personal  and  equitable 
right,  not  passing  with  the  assign- 
ment of  the  vendee's  obligation,  but 
extinguished  when  an  assignment 
takes  place ;  Jackman  v.  Hallock  ^ 
others,  1  Ohio,  318;  T^ernan  v. 
Beam  and  others,  2  Id.  383;  Brush 
^  Stanbury  v.  Kinsley,  Mams  ^ 
Stillwell,  i 4  Ohio,  20,  24;  Horton 
V.  Horner,  Id.  437,  443 ;  Claiborne 
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V.  Crockett,  3  Yerger,  27,  35 ;  Gann 
V.  Chester,  6  Id.  206,  207 ;  Sheratz 
v.  Nicodemus,  7  Id.  9,  13:  and 
the  same  thing  had  been  held  in 
North  Carolina,  before  the  whole 
doctrine,  was  rejected  from  that 
Slate ;  Green  et  al,  v.  Crockett  et 
at,,  2  Devereuz  &  Battle's  Equity, 
890,  392.  In  New  York  and  in 
]Vlississippi,al80,  it  has  been  decided 
that  an  indorsement  of  the  vendee's 
negotiable  note,  where  the  assignor 
has  not  been  made  liable  upon  his 
indorsement,  does  not  carry  the  lien 
by  implied  assignment,  it  being  left 
undetermined,  in  these  cases,  whe- 
ther the  lien  is  transferable  by  a 
special  conveyance ;  White  v.  WU- 
Uama,  1  Paige,  502,  606;  Briggs 
et  al.  V.  Hill,  6  Howard's  Missis- 
sippi, 362,  364;  see  Briggs,  La- 
coate  fy  Co.  v.  The  Planters'  Bank, 
1  Freeman's  Chancery,  674,  684. 
In  Maryland,  also,  it  was  settled  in 
the  Court  of  Appeals,  that  an  assign- 
ment, with  an  express  agreement 
that  the  assignor  should  in  no  case 
be  made  liable,  extinguished  the 
lien,  it  neither  passing  to  the  as- 
signee, nor  remaining  operative  in 
favour  of  the  assignor:  »»The  lien," 
the  court  said,  ««was  intended  to  se- 
cure the  payment  of  the  purchase 
money  to  the  vendor;"  and  the  as- 
signment of  the  notes  without  re- 
sponsibility for  their  uhimaie  pay- 
ment, amounted,  so  far  as  the  vendor 
was  concerned,  to  absolute  payment 
and  satisfaction  of  his  claim ;  Schneb- 
ly  fy  Lewis  r.  Ragan,  7  Gill  & 
Johnson,  120,  126.  And  in  the 
court  of  Chancery,  in  that  State,  it 
has  been  decided  that  this  lien  is,  in 
its  nature,  unassignable,  and  that  an 
assignment  of  the  note  or  bond  ex- 
tinguishes the  lien  ;  Jglehart  v.  Ar* 
miger,  1  Bland,  619,  624,  625:  see 
however,  Hall  v.  Maccvhin,  6  Gill 
&  Johnson,  107,  109. — Those  cases 
which  hold  that  an  indorsement  or 


assignment,  upon  which  the  as- 
signor is  not  made  liable,  does  not 
transfer,  but  extinguishes  the  lien, 
but  that  if  the  endorser  is  made  lia- 
ble, the  lien  is  not  extinguished,  do 
in  fact  adjudge  this  lien  to  be  not 
assignable;  the  view  which  they 
take  is,  that  the  indorsee  or  assignee, 
in  a  suit  against  the  vendee,  cannot 
enforce  the  lien,  but  that  if  he  reco- 
vers against  the  indorser,  the  latter, 
getting  the  note  beck,  may  enforce 
his  original  lien  against  his  vendee. 
This  is  deciding,  in  the  clearest 
manner,  that  the  lien  is  not  assign- 
able. But  though  the  balance  of 
authorities  is  thus,  altogether  against 
the  transferability  of  this  equity, 
there  seems  to  be  no  doubt,  that  a 
surety  for  the  payment  of  the  pur- 
chase-money, may,  after  discharging 
it,  claim  to  be  subrogated  to  the  ven- 
dor's rights  in  respect  to  it.  See 
supra  p.  93;  and  see  also  Tomp' 
kins  y.  Mitchell,  2  Randolph,  428; 
Melery  v.  Cooper,  2  Bland,  199, 
note. 

In  Moreton  v.  Harrison,  1  Bland, 
491,  and  Lingan  v.  Henderson,  Id. 
236,  281,  Mr.  Chancellor  Bland, 
upon  the  ground  that  this  lien  was  a 
trust  in  the  land,  held  that  it  was  not 
barred  when  the  personal. security 
or  debt  was  barred ;  but  that  it  would 
continue  till  the  presumption  of  pay- 
ment accrued ;  and  that,  though  it 
would  be  presumed  to  be  at  an  end 
after  twenty  years,  yet  that  pre- 
sumption might  be  rebutted  by  cir- 
cumstances, and  the  lien  might  be 
enforced  after  a  still  longer  period. 
But  this  appears  to  be  ahogether 
erroneous.  Even  if  it  is  a  trust,  it 
is  not  a  direct  trust  for  the  poyment 
of  the  debt  (as  in  Alexander  v.  Mc 
Murry,  8  Walts,  604,  and  AddamM 
V.  Heffeman,  9  Id.  630 ;)  but  only 
a  collateral  trust  for  the  security  of  the 
debt,  and  must  be  inoperative  whea 
the  debt  is  barred.    See  the  remarks 


Digitized  by 


Google 


MAOKSSTH    ▼•     STMMOlff. 


847 


of  Calron,  C.  J.,  in  Sheratz  v.  iVtco- 
demus,  7  Yerger,  9,  12. 

This  equity  of  a  vendor,  as  has 
already  been  said,  will  be  enforced 
against  the  vendee,  and  all  standing 
in  his  position:  against  his   heirs; 
Oarson  v.  Cheen,  1  Johnson's  Chan- 
cery, 308,  300;    Wade's  heirs  v. 
Greenwood^  2  Robinson's  Virginia, 
475,  484;  and  as  against  them  it 
will  attach  apon  improvements  made 
on  the  land  by  the  vendee  in  his  life 
time;  Warner  v.    Van  AUtyne^  8 
Paige,  513,  514;  and  apon  a  sale  of 
the  land  for  debts,  after  the  vendee's 
death,  the  purchase-money  is  first  to 
be  paid  out  of  the  proceeds ;  White 
T.  Casafuxve^   1  Harris  &  Johnson, 
106:  against  his  widow's  right  of 
dower,  as  that  estate  is  cast  upon 
her  by  act  of  law,  and  not  as  a  pur- 
chaser;  Warner  v.   Van  Alstyne; 
Wilson^  4rc.  V.  Davisson,  2  Robin- 
ton's  Virginia,  385,  404 ;  EUicott 
Y.  Welch,  2  Bland,  243,  244;  see 
also,  Nazareth  Lit.  ^  Benevo.  Inst, 
r.  Lowe  8r  Wife,  1  B.  Monroe,  257, 
258 :    against    a   voluntary  donee ; 
Vpshaw  etux.  v.  Hargrove,  6  Smedes 
A>  Marshall,  286,  292 :  and  against 
a  purchaser  for  value,  with  notice, 
actual  or  constructive,  on  the  face  of 
the  deed,  or  aliunde,  that  the  pur. 
chase-money  is  unpaid ;  Wilcox  v. 
Calloway,  I  Washington's  Virginia, 
88;  Graves  v.  MCall,  1  Call,  414; 
Bedford  v.  Gibson,   12  Leigh,  332, 
S47 ;  Pierce  v.  Gates,  7  Blackford, 
162;  Bmmfield  v.  Palmer,  Id.  227, 
830;  Thornton  ^c.  v.  Knox's  ExW, 
6    B.    Monroe,  74;     Eskridge    v. 
M'(Mure  fy  Walker,  2  Yerger,  84, 
86;   Sheratz  v.  Nicodemus,  7  Id. 
9,  II ;  McKnight  ^  Brady  v.  Bright, 
8  Misfouri,  110;  Wright  v.  Wood- 
land and  Wife  et  al.,    10  Gill  & 
Johnson,  888 ;  (see  also,  GfUselin  4* 
fVoTlhington  v.  Fergusson,  4  Harris 
db  Johnson,  522,  525:)  and,  in  gene- 
lal,  against  all  not  appearing  clearly 


to  be  purchasers  for  value  without 
notice ;  High  8r  Wife  v.  Batte,  10 
Yerger,  186,  335:  but  not  against 
those  who  are  bona  fide  purchasers 
without  notice;  BlighVs  heirs  v. 
Banks,  ^c.,  6  Monroe,  192,  198; 
Taylor  v.  Hunter  fy  Searcy,' 6  Hum- 
phreys, 669,  570 ;  Stewart  et  al.  v. 
Ives  et  al.,  1  Smedes  &  Marshall, 
197,  206;  Games  v.  Hubbard  et 
al.,  2  Id.  108, 113;  Dunlap  v.  Bur- 
nett et  al.,  6  Id,  702,  710;  dictum 
in  Bay  ley  v.  Greenleaf,  7  Whcaton, 
46,  50. 

In  regard  to  the  existence  of  this 
lien  as  against  creditors,  the  cases 
are  somewhat  at  variance.  It  appears 
to  be  agreed  that  it  does  not  prevail 
against  a  bona  fide  mortgagee  with- 
out  notice,  who  in  fact  is  regarded 
in  equity  as  a  purchaser;  Duval  v. 
Bibb,  4   Hening  &,  Munford,  113, 
120 ;  Wood  V.  Bank  of  Kentucky, 
Src  5  Monroe,  194.  195;  Clark  v. 
Hunt,  3  J.  J.  Marshall,  553,  557 ; 
though   it  was   held  that  it  would 
prevail   against   a    mortgagee   with 
notice,  (Bibb,  C.  J.,  dissenting),  in 
Eubank  v.  Post  on,  ^c,  5  Monroe, 
285,291,313.   In  Bay  ley  v.  Green-  ^ 
leaf  7  Wheaton,  46,  it  was  decided, 
that  it  will  not  be  enforced  against  a 
conveyance  to  creditors  in  considera- 
tion of  antecedent  debts;  and  strong 
considerations  were  presented  in  op- 
position   to    its    prevailing    against 
judgment  creditors,  or  creditors  under 
any  circumstances.    In  Moore  et  al. 
V.  Hoi  combe  et  al.,  %  Leigh,  597, 
600,    these   views    were   approved, 
and  it  was  decided  that  if  one  sold 
land  without   payment  or  security, 
^nd    the   vendee    resold,   and    took 
bonds,  and  assigned  those  bonds  for 
value  and  without  notice,  the  first 
vendor's  lien  would  be  postponed  to 
the  assignee  of  the  bonds.     In  Mis- 
sissippi, it  has  been  held,  that  it  can- 
not prevail  against  cirediiors  claim- 
ing under  a  deed  of  trust  made  iot 
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their  benefit,  or  under  a  mortgage, 
for  they  have  more  than  an  equity 
or  lien,  they  have  the  legal  title; 
Dunlap  V.  Burnett  et  al„5  Smedes 
&  Marshall,  702,  710.     In  North 
Carolina,  before  the  lien  was  reject- 
ed entirely,  it  had  been  decided  that 
it  was  subordinate  to  the  rights  of 
judgment  creditors,  and  purchasers 
at  their  sale;  Johnson  7.  Cawihorti, 
I    Devereux    6b    Battle,    32,    35; 
Harper  v.  TftUiamt,  Id.  379  :  «•  If  a 
vendor  claiming  such  a  lien,"  said 
Gaston,  J.,  in  the  former  of  these 
cases,  «•  wilt  not  reduce  it  to  a  legal 
form,  and  give  it  the  notoriety  of 
registration,  which  our  laws  require 
for  the  validity  of  legal  liens,  it  can- 
not prevail  against  creditors."     Id 
Tennessee,  it  is  settled,  that  the  ven- 
dor's   lien   will    not    be    sustained 
against  judgment  creditors  or  pur- 
chasers at   their  sale;   Roberta  v. 
Eoae   et  al.^  2   Humphreys,    145, 
147;  nor  against  creditors  who  re- 
ceive a  mortgage  to  indemnify  them 
against  previous  liabilities,  and  Ca- 
tron, C.  J.,  said,  of  Bayley  v.  Green* 
fields  ••  this  decision  meets  the  most 
^  decided  and  unanimous  approbation 
of  this  court ;"  Oann  v.  Chester^  5 
Yerger,  205,  209 ;  but  that  it  will 
prevail  against  a  voluntary  assign* 
ment   for   the   benefit   of  creditors, 
'where  a  bill  is  filed  by  the  vendor 
before  the  trust  is  executed ;  Brown 
V.   Vanlier  et  als,^  7  Humphreys, 
239,  249.     In  New  York,  also,  it 
was   held   by  the  Vice  Chancellor 
that  the  vendor's  lien  will   prevail 
against  a  voluntary  assignment  to  a 
trustee  for  the  benefit  of  antecedent 
creditors ;    Shirley  v.   Sugar  Refi' 
nery,  2  Edwards,  505, 508  ;  see  also 
Bepp  et  at,  v.  Repp^  Warjield  and 
Fox,  12  Qiil  &,  Johnson,  341,  352  : 
and    in    Indiana,  the   lien   prevails 
against   judgment    creditors;    Aid* 
ridge  v.  Dunn,  7  Blackford,  249, 
250.     The  decisions  are,  therefore, 


in  conflict:  bat  in  respect  to  the 
justice  and  policy  of  postponing  this 
equitable  lien  to  the  rights  of  credi- 
tors, the  reasoning  of  Marshall,  C. 
J.,  in  Bayley  v.  Greenleaf,  is  unan- 
swerable. mTo  the  world,"  says 
the  Chief  Justice,  <•  the  vendee  ap* 
pears  to  hold  the  estate,  devested  of 
any  trust  whatever;  and  credit  is 
given  to  him,  in  the  confidence  thai 
the  property  is  his  own  in  equity,  at 
well  as  law.  A  vendor  relying 
upon  this  lien,  ought  to  reduce  it  to 
a  mortgage,  so  as  to  give  notice  of  it 
to  the  world.  If  he  does  not,  he  is, 
in  some  degree,  accessory  to  tba 
fraud  committed  on  the  public,  by 
an  act  which  exhibits  the  vendee  at 
the  complete  owner  of  an  estate  oa 
which  he  claims  a  secret  lien.  It 
would  seem  inconsistent  with  the 
principles  of  equity,  and  with  the 
genera]  spirit  of  our  laws,  that  such 
a  lien  should  be  set  up  in  a  Court 
of  Chancery,  to  the  exclusion  of 
bona  fide  creditors.  The  lien  of 
the  vendor,  if  in  the  nature  of  a 
trust,  is  a  secret  trust;  and,  al- 
though to  be  preferred  to  any  other 
subsequent  equal  equity,  uDcon* 
nected  with  a  legal  advantage,  or 
equitable  advantage  which  gives  a 
superior  claim  to  the  legal  estate* 
will  be  postponed  to  a  tubsequeni 
equal  equity  connected  with  such 
advantage.  .  .  In  the  United 
States,  the  claims  of  creditors  stand 
on  high  ground.  There  is  not  per* 
haps  a  state  in  the  Union,  the  laws 
of  which  do  not  make  all  convey- 
ances not  recorded,  and  all  secret 
trusts,  void  as  to  creditors  as  well  as 
subsequent  purchasers  without  do* 
lice." 

In  order  to  determine  whether  a 
vendor's  claim  for  unpaid  purchase- 
money  is  of  a  character  to  prevail  over 
the  rights  of  subsequent  creditors,  it 
is  necessary  to  examine,  somewhat 
more  closely,  the  origin  and  nature 
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of  this,  so  called,  »  equitable  lien." 
It  is  difficult,  from  the  Anaericau 
authorities,  to  derive  a  satisfactory 
notion  upon  the  subject.  The  ne- 
glect in  many  of  the  courts,  to  distin- 
guish, carefully,  between  the  implied 
equity,  where  the  title  has  been  ab- 
solutely conveyed,  and  the  lien  exist- 
ing where  the  title  is  retained  by 
the  vendor,  and  only  a  title-bond 
given  to  the  purchaser,  has  in- 
creased the  confusion,  and  led  to 
much  inaccuracy.  In  some  of  the 
8utes,  the  •>  vendor's  lien"  has  come 
to  be  considered  as  in  the  nature  of 
an  equitable  mortgage :  See  the 
Kentucky  decisions,  and  the  re- 
marks of  Baldwin,  J.,  in  Wilson^ 
^c.  V.  DavisBon^  2  Robinson's  Vir- 
ginia, 885,  404,  who  speaks  of  it, 
•«as  a  kind  of  equitable  mortgage, 
inherent  in  the  contract  of  sale,  and 
qualifying  the  ownership  of  the 
▼endee :"  by  other  tribunals,  it  has 
been  regarded  as  a  trust,  incident, 
uniformly  and  necessarily,  in  equity, 
to  all  conveyances  where  the  pur- 
chase-money is  not  paid:  See  the 
views  of  Bland,C.,  in  Moreton  v.  Har- 
rUorij  1  Bland,  491,  and  in  IgUhart 
v.  ^rmiger.  Id.  519,  524,  525.  It  is 
believed,  that  both  of  these  theories 
are  unsound,  and  that  this  claim  is 
neither  an  equitable  mortgage  nor 
a  trust.  An  equitable  mortgage 
springs  from  an  agreement,  express 
or  implied,  of  the  parties,  that  there 
shall  be  a  lien :  but  this  claim, 
though  the  question  of  its  waver 
may  be  a  matter  in  agreement  and 
intention,  is  in  its  inception  and 
essence,  a  simple  equity,  raised  and 
given  by  the  court,  and  not  created 
by  the  intention  or  contract  of  the 
rendor  and  vendee.  It  seems  to  be 
equally  clear  that  it  is  not  a  trust. 
Upon  a  ready  money  sale,  i(  a  con- 
veyance be  made  in  advance  of  pay- 
ment, there  is  no  doubt  that  the 
vendee  is  a  trustee  for  the  purchase- 


money  ;  but  whether,  when  credit  is 
expressly  given  for  the  purchase-mo- 
ney, and  a  note  payable  in  futuro,  is 
taken  upon  the  conveyance,  the  land, 
in  the  hands  of  the  vendee,  is  aOTect- 
ed  with  a  trust  for  the  satisfaction  of 
that  debt,  is  a  different  question. 
There  are  but  two  grounds,  upon 
which  equity  raises  a  trust;  one, 
the  agreement  or  intention  of  the 
parties,  the  other,  the  fraud,  or  breach 
of  faith  or  duty,  of  the  person  who 
thereby  is  made  a  trustee.  No  agree- 
ment for  a  security  on  the  land  can 
be  inferred  when  the  parties  ex- 
pressly decline  making  such  an 
agreement,  and  it  is  admitted  that 
this  claim  does  not  arise  from  agree- 
ment. Where  it  is  a  part  of  the 
contract  that  a  note  or  bond  is  to  be 
given  for  the  purchase-money,  no 
trust,  ex  malificiOf  can  arise  at  the 
time  of  the  conveyance,  for  the 
vendee  is  acting  strictly  within  his 
duty ;  and  none  can  be  created 
from  the  mere  non-payment  of  the 
debt  when  it  becomes  due,  for  that 
is  not  such  a  fraud  as  equity  makes 
the  ground  of  a  trust.  The  case  pre- 
sents none  of  the  elements  of  a  trust 
in  land.  The  circumstances,  that 
the  vendor's  claim  is  not  such  an 
interest  as  he  can  assign,  and  that 
he  cannot  charge  the  land  until  he 
has  exhausted  his  legal  remedies 
against  the  personal  estate,  which 
the  best  authorities  agree  in,  indi- 
cate, nnmistakeably,  that  this  is  nei- 
ther an  equitable  mortgage,  nor  a 
trust.  The  true  nature  of  the  claim 
appears  to  be  this.  It  had  its  origin 
in  a  country  where  lands  w«*re  not 
liable,  both  during  and  after  the  life 
of  the  debtor,  for  all  personal  obliga- 
tions, indiscriminately,  including 
debts  by  simple  contract:  and  it  seems 
to  be  an  original  and  natural  equity, 
that  the  creditor  whose  debt  was 
the  consideration  of  the  land,  should, 
by  virtue  of  that  consideration,  be 
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allowed  to  charge  the  land  upon 
failure  of  the  personal  assets.  It  is 
not  a  lien,  until  a  bill  has  been  filed 
to  assert  it :  before  that  is  done,  it  is 
a  mere  equity  or  capacity  to  acquire 
a  lien,  and  to  have  saiisfaciion  of  it. 
When  a  bill  is  6 led,  it  becomes  a 
specific  lien.  This  equity  no  doubt 
dates  back  to  the  time  of  the  convey- 
ance, and  to  the  origin  of  the  debt. 
As  soon  as  the  debt  for  purchase- 
money  exists,  though  to  be  paid  in 
futuro,  the  equity  to  come  upon  the 
land,  attaches  to  it.  Therefore,  it 
prevails  against  dower,  and  all  other 
estates  which  the  law  considers  as 
in  privity  with  that  of  the  vendee ; 
it  prevails  against  all  who  take  with 
notice,  actual  or  legal,  for  all  such 
persona  are  considered  as  standing 
in  the  situation  of  the  vendee.  In 
such  cases  the  dispute  is  between 
the  vendor,  on  the  one  hand,  and 
the  vendee  and  his  representatives, 
on  the  other.  But  when  subsequent 
lien  creditors,  intervene,  the  contest 
it  no  longer  between  the  vendor  and 
vendee  ;  it  is  between  third  persons 
contending  for  his  estate.  It  depends 
DO  longer  on  the  equity  of  one  party 
aa  against  the  vendee  and  those  in 
privity  with  him ;  it  depends  upon 
the  relative  equities  and  rights  of  the 
disputants,  in  a  comparison  with  one 
another.  If  this  be  a  correct  vivw 
of  the  nature  of  the  vendor's  claim, 
the  question  is  at  an  end.  Lien  cre- 
ditors will  supplant  one,  who,  though 
he  had  a  right  in  equity  to  charge 
the  land,  through  his  own  laches  and 
default,  failed  to  secure  a  lien.  Lien 
creditors  are  entitled  to  the  whole 
estate  of  their  debtor,  subject  only  to 
prior  specific  liens,  legal  or  equita- 
ble; if  the  vendor's  equity  be  neither 
a  specific  lien,  nor  a  trust  qualifying 
the  estate  in  equity,  the  right  of  lien 
creditors  is  paramount  to  it.  The 
principle  then  is,  that,  the  vendor's 
equity,  though  prevailing  against  the 


vendee  and  all  claiming  through 
him,  is  subordinate  to  the  rights  of 
subsequent  lien  creditors,  with  or 
without  notice.  It  then  only  re- 
mains to  determine  who  are  lien  cre- 
ditors. Judgment  creditors,  mortga- 
gees with  or  without  notice,  creditors 
receiving  a  conveyance  directly  to 
themselves,  of  course,  are:  in  the 
case  of  a  voluntary  assignment  to  a 
trustee  for  the  benefit  of  creditors, 
the  difficulty  is  to  determine  when 
the  creditors  become  lien  creditors 
by  virtue  of  the  assignment.  Before 
they  have  elected  to  take  under  the 
deed,  the  assignee  is  rather  the  trus- 
tee for  the  debtorthan  for  them ;  when 
they  have  accepted  the  assignment, 
by  claiming  or  taking  a  benefit 
under  it,  the  assignee  becomes  their 
trustee,  and  they  assume,  by  virtue 
of  the  assignment,  the  character  of 
lien  creditors.  The  decision  in  Ten- 
nessee, above  referred  to,  that  the 
vendor's  equity  will  over-ride  a 
voluntary  assignment  to  a  trustee,  if 
asserted  before  any  thing  has  been 
been  done  in  execution  of  the  trust, 
appears,  therefore,  to  be  strictly  cor- 
rect: but  there  can  be  little  doubt* 
that  if  the  creditors  have  filed  a  bill 
to  have  the  trust  under  the  assign- 
ment executed,  or  have  otherwise 
made  themselves  parties  to  the  as- 
signment by  claiming  or  receiving  a 
benefit  under  it,  they  would  prevail 
over  the  tardy  claim  of  the  vendor. 

If  there  be  a  difficulty  in  defining, 
with  precision,  the  nature  of  this  cre- 
ditor's equity,  there  seems  to  be  little 
doubt,  that  it  is  something  less  firm, 
distinct,  and  positive,  than  the  lien  of 
a  creditor  by  mortgage,  judgment,  or 
bill  filed.  "The  lien  of  a  vendor 
for  the  purchase-money,"  says  Story, 
J.,  in  Gi/man  v.  Brown  et  a/.,  1  Ma- 
son, 102,221,  'MS  not  of  so  high  and 
stringent  a  nature,  as  that  of  a  judg- 
ment creditor,  for  the  latter  binds 
the  land  according  to  the  course  of 
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the  common  law ;  whereas  the  for- 
mer 19  the  mere  creature  of  a  court 
of  equity,  which  it  moulds  and 
fashions  according  to  its  own  pur- 
poses. It  is,  in  short,  a  right  which 
has  no  existence,  until  it  is  estabh'sh- 
ed  by  the  decree  of  a  court  in  the 
particular  case,  and  is  then  made 
subservient  to  all  the  other  equities 
between  the  parties,  and  enforced  in 
its  own  peculiar  manner,  and  upon 
Its  own  peculiar  principles.  It  is 
not,  therefore,  an  equitable  estate  in 
the  land  itself,  although  sometimes 
that  appellation  is  loosely  applied  to 
it."  Whatever  may  be  its  name  or 
nature,  it  seems  to  be  reasonable, 
that  when  a  man  claims  an  equity, 
not  under  any  agreement,  but  in 
direct  opposition  to  his  own  express 
and  solemn  acknowledgment,  in- 
tended to  be  put  on  record  and  made 
known  to  all  the  world,  he  ought  not 
to  be  allowed  to  enforce  it  against 
persons  who  may  have  gi?en  credit 


and  incurred  risk  on  the  faith  of  that 
acknowledgment. 

If  the  views  above  stated  bo  sound* 
there  can  be  liiile  doubt  that  this  prin- 
ciple, of  an  implied  lien  for  purchase- 
money,  has  no  just  application  in  a 
country  where  every  debt  may  be  at 
once  made  a  lien  by  a  judgment,  and 
where  debts  generally  are  a  lien  on 
the  lands  of  decedents ;  and  that  the 
courts  of  those  stales,  which  have 
wholly  expelled  the  doctrine,  have 
exhibited  a  more  accurate  apprecia- 
tion of  its  nature  and  purpose,  than 
those  which  have  retained  it. 

The  vendor  of  personal  property 
has  no  implied  or  equitable  lien  for 
the  purchase-money,  but  roust  look 
to  the  personal  responsibility,  only, 
of  the  vendee;  James  v.  Bir^B 
AdmW^  8  Leigh,  510,  513;  Btam 
V.  BlarUoHy  3  Iredell's  Equity,  59, 
62  ;  Lupin  v.  Marie^  6  Wendell,  77, 
82. 


♦NOYS  V.  MORDAUNT. 


[♦2231 


[2  VERN.  581.— DE  TERM.  S.  HIL.,  FEB.  4TH,  1706.] 

ELECTION.] — A.  having  Uco  daughters,  B.  and  C,  devises  fee-simple 
lands  to  -B.,  and  lands  uhich  uere  settled  upon  him  in  tail  toC.  If  B. 
tciU  claim  a  share  <^ the  entailed  lands  under  the setliement,  shemust  quit 
the  fee-simple  lands  ;  for  the  testator  having  disposed  of  the  uhole  of  his 
estate  amongst  his  children,  uhat  he  gave  them  uas  upon  the  implied 
candiiion  they  should  release  to  each  other. 

Jons  EvER4RD,  having  two  daughters,  in  1086  makes  his  will,  and  de- 
^i^es  to  Margaret,  his  eldest  daughter,  his  lands  in  Beeston,  and  J&800  in 
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monej ;  to  Mar^,  his  second  daughter,  his  lands  in  Stanbora  and  Broom, 
and  J^ISOO  in  money,  provided  and  on  condition  she  released,  conveyed, 
and  assured  Beeston  lands  to  her  sister  Margaret;  and  devised  to  his 
•aid  second  daughter  JgldOO  in  nioney.(a)  Provided,  if  he  should  have  a 
son,  what  was  devised  to  his  daughters  to  be  void ;  and,  in  such  case,  gave 
to  Margaret  ^1200,  and  to  Mary  ^£1000.  Provided,  if  he  should  have 
another  daughter,  then  he  gave  the  £800  devised  to  Margaret  to  such 
after-bom  daughter;  and  the  lands  at  Stanborn  and  Broom,  and  theJ8l300 
devised  to  Mary,  the  second  daughter,  to  the  said  Mary  and  such  after- 
born  daughter,  equally  between  them. 

He  shortly  afterwards  died,  and  left  his  wife  enceinte  of  a  daughter, 
r*224l  ^^*^^^*  ^*'y  married  Higgs,  and  died  *withoui  issue,  not 
1-  J  having  given  any  release  to  Margaret,  her  sister,  according  to  tha 
will. 

Elizabeth  claimed  not  only  the  lands  devised  to  her  by  the  will,  and  a 
moiety  of  what  was  devised  to  her  sister  Mary,  but  also  a  moiety  of  tha 
Beeston  lands,  devist* d  to  Margariet ;  the  same,  on  the  testator's  inarrtage« 
being  settled  on  himself  for  life,  and  his  wife  for  her  jointure,  and  to  tha 
first  and  other  sons,  and,  in  default  of  issue  male,  to  the  heirs  of  his 
body. 

Question  was,  whether  she  should  be  at  liberty  so  to  do,  or  ought  not  to 
acquiesce  in  the  will,  or  renounce  any  benefit  thereby. 

Loan  Keeper  Cowper. — In  all  cases  of  this  kind,  where  a  man  is  dispos- 
ing of  his  estate  amongst  his  children,  and  gives  to  one  fee-simple  lands, 
and  to  another  lands  entailed  or  under  settlement,  it  is  upon  an  implied  con' 
dition  that  each  party  acquit  and  release  the  other ;  especially  as  in  this 
case,  where,  plainly,  he  had  the  distribution  of  his  whole  estate  under  his 
consideration,  and  has  given  much  more  to  Elizabeth  than  what  belonged 
to  her  by  the  settlement,  and  had  it  in  his  power  to  cut  off  the  entail. 


[♦226]   ♦STREATFltfLD  v.  STREATFIELD. 


[CAS.  TEMP.  TALR  176.— DE  TERM.  S.  HIL.,  1735.] 

ELECTION.] — The  ancestor^  by  articles  previous  to  his  marriage^  agrees  to 
settle  certain  lands  to  the  use  (f  himself  and  his  intended  tcifej  remainder 
to  the  issue  of  the  marriage  in  the  usual  manner.  He  makes  a  deed,  rwt 
pursuant  to  the  articles^  and  has  a  son  and  two  daughters  ;  andupon  the 
marriage  of  his  son  settles  other  lands,  in  consideration  of  this  last  marru 
age,  in  the  usual  manner,  and  levies  a  fine  of  the  former  lands  to  the  use 
ofhimdfinfee;  and  then  makes  his  tcill,  and  devises  part  of  the  farmer 

(a)  This  last  bequest  of  i^lSOO  in  money  seems  to  be  a  repetition  of  the  first  beqaed 
of  that  sam  with  the  Uods  in  Stanborn  and  Broom. 
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latids  to  his  two  daughters^  and  the  rM  of  his  real  estate  to  trusteeSy  to  the 
use  of  his  grandson  for  lifcy  tcith  usual  remainders  ;  and  tcith  direction 
out  of  the  projits  to  educate  the  grandson^  and  to  place  out  the  rest  of  the 
profUs  to  bepaidto  the  grandson  at  twenty-one  years  of  age  ;  andifhedoes 
nU  attain  that  age^  to  be  paid  to  his  said  daughters^  tlieir  executois^  d-c. 
Thegrandsonisnot  tobe  houndhy  the  deed.which  did  nU  pursue  thearticks^ 
hut  then  he  shall  make  his  election  when  he  comes  of  age,  ami  if  he  chooses 
to  take  lands  which  ought  to  have  been  settled,  the  daughters  (his  auttts) 
shall  be  reprised  out  of  the  lands  devised  to  him, 

Thomas  Streatfield*  the  plaintiff's  grandfather,  by  articles  previous  to 
his  marriage,  May  31st,  1677,  agreed  to  settle  lands  in  Sevenoake  to  the 
use  of  himself  and  Martha,  his  intended  wife,  for  their  lives  and  the  life  of 
the  survivor;  and  after  the  survivor's  decease,  to  the  use  of  the  heirs 
^f  the  body  of  him  the  said  Thomas  on  his  wife  begotten,  with 
other  remainders  over.  L    *^J 

The  marriage  soon  after  took  effect,  and  by  deed,  dated  April  5th,  1698, 
reciting  the  foresaid  articles,  he  settled  his  lands  at  Sevenoake  to  the  use  of 
himself  and  his  wife  for  their  lives,  and  ihe  life  of  the  longest  liver  of  them 
without  impeachment  of  waste  during  the  life  of  Thomas,  and  after  their  de- 
cease, to  the  use  of  the  heirs  of  the  body  of  the  said  Thomas,  on  the  said 
Martha  to  be  begotten  ;  and  for  want  of  such  issue,  remainder  to  the  right  heirs 
of  Thomas.  They  had  issue,  Thomas  (their  only  son,)  and  two  daughters, 
Margaret  and  Martha. 

In  the  year  1716,  upon  the  marriage  of  Thomas  the  son,  the  father 
settled  other  lands  (of  which  he  was  seised  in  fee,)  of  the  yearly  value 
of  ^355,  to  the  use  of  his  son,  for  life,  remainder  to  the  daughters  of 
the  marriage,  remainder  in  fee  to  the  son,  with  a  power  to  raise  jS2000  for 
younger  children. 

After  the  son's  death,  Thomas,  the  father,  in  the  year  1723,  levied  a  fine 
of  the  lands  comprised  in  the  deed  of  1698  to  the  use  of  himself  in  fee,  and 
in  the  year  1725  made  his  will,  and  thereby  devised  part  of  those  lands  to  his 
two  daughters,  Margaret  and  Martha ;  •»  And  also  all  other  his  manors, 
messuages,  lands,  tenements,  and  hereditaments  whatsoever,  either  in  pos- 
session, reversion,  or  remainder,  not  therein  before  given  or  disposed  of, 
situate  in  the  counties  of  Kent,  Surrey,  or  elsewhere,  to  trustees,  in  trust 
for  the  plaintiff  Thomas  his  grandson,  for  life ;  remainder  to  his  first  and  other 
sons  in  tail  male ;  remainder  to  his  daughters  in  tail ;  remainder  to  Margaret 
and  Martha,  with  several  remainders  over."  Then  comes  this  clause.  *•  And 
my  will  and  meaning  farther  is,  and  I  do  hereby  authorise  and  appoint  the 
trustees,  and  the  survivor  of  them,  to  receive  the  rents  and  profits  of  the 
said  estates  to  them  devised,  and  out  of  the  same  to  allow  and  expend,  for 
the  education  of  my  grandson  Thomas,  so  much  as  they  shall  think  fit  dur- 
his  minority  ;  and  that  the  trustees  shall  place  out  at  interest  such  moneys 
arising  out  of  the  rents  and  profits  of  said  estates :  which  said  moneys,  with 
interest  arising  therefrom,  my  will  is  be  paid  to  my  grandson  Thomas  at  bis 
age  *of  twenty-one  years,  if  he  so  long  live  ;  or  in  case  he  dies  r»oo7T 
before  that  age,  then  that  the  same  shall  be  paid  to  my  two  daughters  L  ^ 
Maijfaret  and  Martha,  their  executors,  &c." 
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The  testator  died  in  the  year  1780. 

The  question  was,  whether  the  settlement  in  1698  was  a  proper  execu- 
tion of  the  articles  of  1677?  and  if  not,  wbelher  the  general  devise  to  the 
plaintiff  should  be  taken  as  a  satisfaction  for  what  he  was  entitled  to  under 
the  articles  of  1677? 

Mr.  Solicitor-General,  Mr.  Brown,  Mr.  Fazakerley,  and  Mr.  Noel  argu- 
ed, for  the  plaintiff,  that,  although  in  a  will  or  articles  executed,  Thomas 
the  grandfather  would  have  been  tenani  in  tail,  yet  the  articles  of  1677 
being  but  executory,  this  Court  would  interpose,  by  carrying  them  into  exe- 
cution in  the  strictest  manner,  and  not  leaving  it  in  his  power  to  destroy 
the  uses  as  soon  as  raised.  That,  according  to  that  rule,  the  deed  of  1698 
was  certainly  no  execution  of  the  articles  in  equity;  for,  though  it  \^*as  in 
the  very  words,  yet  it  did  not  at  all  answer  the  intent  of  the  articles,  and 
came,  therefore,  within  the  rules  of  Trevor  and  Trevor* s  case,  1  Eq,  Ca. 
Abr.  387.(a) 

That  the  settlement  in  1716,  upon  Thomas  the  son's  marriage  (although 
it  was  of  lands  of  greater  value  than  those  contained  in  the  articles)  could 
never  be  thought  a  satisfaction  for  them,  there  being  no  reference  at  all  in 
it  to  the  articles,  and  it  being  made  only  in  consideration  of  the  son's  mar- 
riage, and  for  settling  a  jointure  upon  his  wife,  and  making  a  competent 
provision  for  the  issue  ;  all  which  are  new  considerations,  no  way  relative 
to  the  articles :  and  where  there  is  an  express  consideration  mentioned  in 
a  deed,  there  can  be  no  averm^ent  of  another  not  contained  therein. (6) 

That  nothing  could  be  taken  for  a  satisfaction  but  what  was  in  its  nature 
agreeable  to  the  thing  which  was  to  be  done,  was  held  in  Lechmere  and 
Lady  Lechmere* s  ca8e.[c)  But,  in  this  case,  Thomas  the  son  was,  by  the 
articles,  to  have  been  tenani  in  tail;  but  by  the  settlement  in  1716,  he  was 
to  be  but  tenant  for  life :  which  was  giving  him  a  less  estate  for  a  greater, 
and  consequently  not  to  be  deemed  a  satisfaction  without  a  special  accept- 
r»22Rl  '*"^®  ^^  *^  ^^  such,  •according  to  the  rule  in  FinnePs  case,  5  Co. 
L  -^117,  where  it  is  held  that  payment  of  a  lesser  sum  can  never  be  a 
satisfaction  for  a  greater,  unless  upon  a  special  circumstance  shewing  the 
intent,  as  payment  at  an  earlier  day,  &c.  That  the  will  could  no  more  be 
taken  for  a  satisfaction  than  the  settlement,  and  upon  the  same  reasons ;  for, 
by  it,  the  plaintiff  is  no  more  than  tenant  for  life,  and  even  that  not  abso- 
lutely, the  profits  being  directed  by  the  testator  to  be  accumulated  until  the 
plaintiff  attains  his  age  of  twenty-one,  and  then  to  be  paid  to  him  ;  but  if  he 
dies  before  that  age,  they  are  given  away  to  the  testator's  daughters ;  and 
when  he  does  arrive  to  that  age,  he  is  to  be  but  barely  tenant  for  life,  and 
even  not  thai  without  impeachment  of  waste ;  besides,  if  the  will  be  con- 
strued a  satisfaction,  as  against  the  plaintiff,  so  it  must  likewise  be  as  to  all 
the  others  claiming  under  the  articles;  whereas,  the  plaintiff's  sisters,  who 
were  entitled  under  the  articles,  can  never  take  any  thing  under  this  will, 
but  are  wholly  excluded. 

The  general  devise  of  all  his  manors,  lands,  &c.,  in  possession,  revet' 
sion,  or  remainder,  will  not  alter  the  case ;  for,  where  the  testator  hath 
estate  sufficient  to  satisfy  such  general  words,  he  shall  never  be  construed 

(fl)  1  P.  Willi.  622,  S.  C.  {b    Dyer,  146,  b.  71. 

(c)  L$ehmere  v.  Leckmere,  Ca.  t  Talb.  80 ;  8.  C,  3  P.  Wins.  SU. 
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to  have  intended  to  pass  that  which  he  had  no  right  to  dispose  of,  and  the 
giving  of  which  would  work  a  wrong.  Thai  he  had  no  right  to  dispose  of 
the  lands  contained  in  the  articles,  is  evident  from  what  haih  been  already 
said  ;  and  had  not  this  been  upon  his  own  marriage,  but  in  any  other  settle- 
ment, he  had  been  a  trustee  for  his  son,  and  then  had  made  his  will  in  the 
same  words  that  he  hath  done  here,  surely  that  trust  estate  would  never 
have  passed ;  and  there  is  no  difference,  whether  the  trust  be  expressed,  or 
whether  it  arises  by  implication  of  equity.  It  would  be  an  absurdity  to 
construe  these  words  to  pass  away  a  third  person's  estate.  A  grant  of  all 
one^s  goods  will  not  pass  those  which  he  hath  in  auter  droit:  So,  if  he  had 
had  a  mortgage  in  fee,  such  general  words  would  not  have  passed  it  from 
the  devisee  of  the  personal  estate  to  the  devisee  of  the  land.  In  Rose  and 
BartletVs  case,  Cro.  Car.  292,  a  general  devise  of  all  his  lands  and  tene* 
ments,  having  both  freehold  and  leasehold,  *was  held  to  pass  the  ^,9901 
freehold  lands  on\y.{d)  And,  in  Harwood  and  Child's  ease,  heard  L  -^ 
by  the  present  Lord  Uhancellor,  March,  18,  1734,  a  devise  of  all  his  lands 
for  payment  of  debts,  having  both  freehold  and  copyhold,  but  no  surrender 
made  of  the  copyhold  to  the  use  of  his  will,  was  held  not  to  pass  the  copy- 
hold. Nor  can  the  cases  o( Duffield  v.  Smiths^  Vern.  250,  Noys  v.  Mot' 
daunt,  2  Vern.  681,  be  objected  ;  for,  in  the  former  the  decree  was  reversed, 
opon  an  account  of  the  sister's  being  heir-at-law,  and  disinherited,  which  it 
the  present  case  :  (for  here  they  would  take  a  beneficial  interest  from  the 
plaintiff,  who  was  heir-at-law  to  his  grandfather,  and  give  him  but  a  very 
small  one  in  its  room ;)  and,  in  the  latter  case,  the  father,  being  tenant  in 
tail  of  part,  had  power  to  bar  it  by  fine ;  in  which  respect  he  might  well  be 
looked  upon  as  a  proprieter  of  the  whole ;  but,  if  he  be  decreed  to  make  hia 
election,  it  must  be  done  presently,  for  then  it  is  that  he  is  to  take  ;  whereas, 
he  cannot  by  law  make  his  election,  being  but  an  infant ;  and  if  so,  tho 
Court  roast  compel  him  to  do  that  which  the  law  disables  him  from  doing. 

Mr.  Attorney-General,  Mr.  Strange,  and  Mr.  Pecre  TFiUiams,  argued 
for  the  defendant,  that  this  Court  will  not,  in  all  cases  whatever,  decree  a 
specific  performance;  but  would,  in  some  particular  cases,  leave  the  party 
to  his  remedy  at  law  upon  the  covenant;  that  these  articles  were  made  so 
long  ago  as  in  1677,  and  Thomas,  the  son,  who  was  the  person  entitled  to 
have  them  carried  into  execution,  lived  until  1722,  forty-five  years  after, 
without  ever  desiring  to  have  them  executed  ;  and  that  the  intent  of  those 
articles  did  not  seem  to  go  any  farther  than  the  settling  the  joinipr^  on  the 
wife,  and  the  making  Thomas,  the  grandfather,  tenant  in  tail,  the  words 
being  to  provide  for  the  wife,  but  no  mention  made  of  the  issue  ;  but,  toho" 
ever  comes  into  equity  must  do  equity  ;  and  therefore,  if  the  plaintiff  would 
take  advantage  of  those  articles,  he  must  make  a  compensation  for  it  out  of 
the  will,  which  gives  him  an  estate  upon  a  plain  supposal  that  he  shall  take 
nothing  by  the  articles ;  but  shall  never  be  at  liberty  to  take  a  great  benefit 
under  the  will,  and  waive  that  part  which  makes  against  him  to  p^oaol 
*the  prejudice  of  a  third  person.  The  whole  will  must  be  acquies-  L  -^ 
ced  under,  or  no  part  of  it  all,  according  to  the  resolution  in  Noys  and 
Mordauni's  case;[e)  which  went  upon  the  reason  of  an  entire  compliaace 

(<2)  See  now,  1  Vict  0. 36,  s.  6.  (e)  Ante. 
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with  the  testator's  intent  in  taking  entirely  under  the  will,  and  not  upon  the 
supposed  reason  of  his  being  proprietor  by  having  it  in  his  power  to  levy  a 
fine.  The  like  resolution  was  in  the  case  of  Hearne  v.  Heame,  2  Vern. 
655,  in  that  of  Cotvper  v.  Cotton^  February  16,  1731,(/)  at  the  Rolls: 
where  a  freeman  of  London  devised  his  estate  to  trustees  for  the  raising 
JS6000  for  his  four  daughters,  and  made  a  disposition  of  the  surplus,  it  was 
held  that  they  should  stand  either  by  the  will  or  by  the  custom  ;  and  if  by 
the  former,  that  they  should  not  defeat  the  devise  over.  That,  in  cases 
where  general  words  in  a  will  had  been  restrained  from  passing  all  which 
the  testator  had,  it  hath  been  upon  the  testator's  intention  manifestly  appear- 
ing in  the  will  itself,  not  to  pass  so  much  as  the  generality  of  his  words 
would  comprehend  ;  but,  in  the  present  case,  his  intent  plainly  appears  to 
pass  all :  nor  will  that  intent  be  satisfied  by  saying,  that  he  had  a  reversion 
of  the  lands  comprised  in  the  articles,  since  he  would  hav«  been  tenant  ia 
tail  under  the  articles,  and  only  for  life  under  the  will. 

Lord  Chancellor  Talbot. — It  cannot  be  doubted  but  that,  upon  appli- 
cation to  this  Court  for  the  carrying  into  execution  the  articles  of  1677,  the 
Court  would  have  decreed  it  to  be  done  in  the  strictest  manner,  and  would 
never  leave  it  in  the  husband's  power  to  defeat  and  annul  every  thing  he 
had  been  doing ;  and  the  nature  of  the  provision  is  strong  enough  for  this 
purpose,  without  any  express  words,  and  I  must,  therefore,  consider  what 
was  the  operation  of  the  deed  of  1698,  which  is  declared  to  be  in  perform- 
ance of  the  true  intent  and  meaning  of  the  articles.  If  it  be  so,  all  is  well ; 
but  if  it  be  not,  it  only  shews  that  the  parties  intended  it  so,  but  were  mis- 
taken. So  was  the  case  of  West  v.  Erri8ey,{g)  where  the  articles  were, 
by  the  House  of  Lords,  decreed  to  be  made  good  ;  and  the  same  must  be 
done  in  this  case,  if  nothing  intervenes  to  prevent  it. 
r*2311  *'^^^  settlement,  in  1716,  whereby  the  grandfather  settled  other 
I-  -^  lands  upon  his  son's  marriage,  has  been  called  a  satisfaction  for 
those  articles ;  but  to  me  it  appears  neither  an  actual  satisfaction  nor  to 
have  been  intended  as  such.  The  grandfather  had  done  that  in  1698, 
which  he  apprehended  to  be  a  satisfaction  for  the  articles ;  but  this  deed 
proceeds  upon  considerations  quite  different  from  those  of  the  articles,  the 
persons  claiming  under  this  being  purchasers  for  a  consideration  entirely 
new,  the  limitations  being  entirely  different ;  and,  therefore,  it  would  be 
absurd  to  call  this  a  satisfaction  for  another  thing  it  hath  nothing  to  do  with, 
and  to  which  it  is  no  way  relative. 

The  next  thing  to  be  considered  is,  the  fine  levied  of  the  lands  in  ques- 
tion in  the  year  1723,  by  the  grandfather;  the  intent  whereof  was,  to  have 
the  absolute  ownership  of  those  lands  in  him.  And  one  reason  why  no 
application  hath  been  made  till  now  to  have  those  articles  carried  into  exe- 
cution, might  be,  that  during  the  grandfather's  life  nobody  was  entitled  to 
anything  in  possession  under  them. 

Then  comes  the  will  in  1725,  whereby  he  gives  part  of  those  lands,  set- 
tled Jn  1698,  to  his  daughters;  thereby  shewing  his  apprehension  to  be, 
that,  by  a  fine,  he  had  given  himself  a  power  of  disposing  of  them ;  and  it 

(/)  Cawper  v.  Seott,  3  P.  Wms.  123. 

ig)  3  P.  Wms.  349 :  1  Bra  P.  C.  325 ;  Toml.  edition. 
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woold  be  a  very  strained  construction  to  say  that  he  intended  this,  not  as  a 
present  devise  to  his  daughters,  but  to  take  efiect  out  of  the  reversion  of 
the  lands  comprised  in  the  articles. 

The  next  thing  is  the  devise  to  the  trustees  for  his  grandson  the  plaintiff*, 
upon  his  attaining  the  age  of  twenty-one;  and  the  question  here  is,  whether 
the  general  words  shall  ever  pass  lands  not  capable  of  the  limitation  in  the 
will  ?  And  to  that  have  been  cited  Bose  and  Bartieit^s  case^  Cro.  Car. 
292,  and  other  cases ;  but  they  cannot  influence  the  present  case  :  for,  the 
testator  had  legally  a  power  to  dispose  of  those  lands ;  and  though  they 
might  be  affected  with  a  trust  in  equity,  yet  that  cannot  be  supposed  to  lie 
in  his  conusance,  he  having  done  an  act  to  enable  himself  to  dispose  of 
these  lands.  And  it  differs  from  the  case  that  was  put  of  an  express  trust, 
and  the  trustee  devises  all  his  landt ;  for  there  the  trustee  cannot  be  igno- 
rant *that  the  lands  which  he  holds  in  trust  are  not  bis  own.  But  r«oqoi 
what  makes  his  intent  clear  is,  that  he  bath  devised  part  of  these  ^  ^ 
knds  to  his  daughters,  and  he  must  have  looked  upon  himself  as  niaster  of 
the  one  part  as  well  as  the  other;  I,  therefore,  think  his  intent  was  clear 
to  pass  these  lands  by  the  will ;  and  if  so,  we  must  now  consider  what  will 
be  the  efl&ct  of  this  will. 

If  the  plaintiff*  has  a  lien  upon  the  lands  of  the  articles,  then  be  may 
stand  to  them  if  he  pleases ;  but  when  a  man  takes  upon  him  to  devise 
what  he  had  no  power  over^  upon  a  supposition  that  his  will  unll  be  acqiH' 
eseed  under,  this  Court  compels  the  devisee^  if  he  will  take  advantage  of 
the  unll,  to  take  entirely,  but  not  partially  under  it ;  as  was  done  in  Noys 
and  Mordaunt*8  case ;  there  being  a  tacit  condition  annexed  to  all  devises 
€ff  this  nature,  that  the  devisee  do  not  disturb  the  disposition  which  the 
devisor  hath  made.  So  are  the  several  cases  that  have  been  decreed  upon 
the  custom  of  London. 

The  only  difficulty  in  the  present  case  is,  that  what  is  given  to  the  plnin- 
tifi*  is  precarious,  nothing  being  given  to  him  if  he  dies  before  twenty-one, 
and  if  after,  then  but  an  estate  for  life ;  and  that  he  appears  before  the 
Court  in  the  favourable  light  of  being  heir-at-law;  but  this  will  not  alter 
the  case.  The  estates  which  the  testator  has  given  him  were  undoubtedly 
iQ  bis  power;  be  hath  given  them  to  trustees  until  his  grandson  attain 
iwenty-ooe,  and  has  disposed  of  them  in  such  a  manrrcr  as  that  there  can 
never  be  any  undisposed  residue  to  go  t6  the  plaintiff!'  as  heir-at-la^ ;  and 
sorely  it  is  as  much  in  the  power  of  the  Court  to  make  this  bequest,  thus 
limited,  to  be  a  satisfaction,  if  the  party  will  stand  to  the  will,  as  in  the 
oilier  cases.  Indeed,  if  he  takes  by  the  will,  there  is  nothing  to  make  sat- 
isfaction to  his  sisters  for  their  general  chance  under  the  articles  ;  but  that 
im  because  nothing  is  left  them  by  the  will ;  and  they  cannot  be  said  to  be 
qaite  destitute  of  provision,  since  it  is  just  and  reasonable  that  they  should 
be  maintained  by  their  mother,  who  is  entitled  to  a  large  and  ample  provi- 
eioo  by  her  marriage  settlement:  nor  can  what  is  devised  to  the  plaintiff* be 
looked  opon  as  intended  by  the  ^testator  to  go  towards  the  main-  p«233l 
ienaoce  of  younger  children ;  for,  if  the  plaintiff'dies  before  twenty-  ^  -^ 
one*  then  all  the  profits  already  received  are  to  go  to  his  aunts;  and' so  by 
tbmt  constraction  I  must  take  the  maintenance  out  of  their  estate,  and  oblige 
them  to  contribate  to  the  maintenance  of  distant  relations,  viz.,  nieces,  at 
17 
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the  same  time  that  ibe  rooiher  (who  hath  an  ample  provision,)  would  be 
left  at  large,  and  under  no  tie  of  maintaining  her  own  children. 

And  so  decreed(/i)  the  plaintiff  to  have  six  months  after  he  comes  of 
age,  to  make  his  election,  whether  he  will  stand  to  the  will  or  the  articles  ? 
And  if  he  makes  his  election  to  stand  to  the  latter,  then  so  much  of  the 
other  lands  devised  to  him  as  will  amount  to  the  value  of  the  lands  com- 
prised in  the  articles,  and  which  were  devised  to  Margaret  and  Martha,  to 
be  conveyed  to  them  in  fee. 


Noys  y.  Mordaunt^  and  Slreat- 
Jield  V.  Streaffieldf  are  printed  toge- 
ther since  they  are  usually  cited  as 
having  conclusively  established  the 
doctrine  of  election,  which  is  founded 
upon  the  principle,  that  there  is  an 
implied  condition,  that  he  who  ac- 
cepts a  benefit  under  an  instrument 
roust  adopt  the  whole  of  it,  conform- 
ing with  all  its  provisions,  and  re- 
nouncing every  right  inconsistent 
with  them.  See  Walpole  v.  Con- 
way ^B^xn^iX^.  Ch.  Rep.  159;  Kirk- 
liam  v.  Smithy  1  Ves.  268 ;  Macnor 
mara  v.  Jones ,  I  Bro.  C.  C.  481  ; 
Frank  v.  Standish,  1  Bro.  C.  C. 
588,  n. :  Blake  v.  Bunbury^  4  Bro. 
C.  C.  21 ;  and  Dillon  v.  Parker,  1 
Swanst.  359,  and  Gretlon  v.  Hof 
ward,  1  Swanst.  409,  and  Mr. 
Swanston's  learned  and  elaborate 
notes  to  those  cases.  To  illustrate 
the  doctrine  of  election,  suppose  A., 
by  will  or  deed,  gives  to  B.  property 
belonging  to  C,  and  by  the  same 
instrument  gives  other  property  to 
C,  a  court  of  equity  will  hold  C.  to 
be  entitled  to  the  gift  made  to  him 
by  A.  only,  upon  the  implied  condi- 
tion of  his  conforming  wiih  all  the 
provi.^^ions  of  the  instrument,  by  re- 
nouncing the  right  to  his  own  pro- 
perty in  favour  of  B.;  he  must,  con- 
sequently, make  his  choice,  or,  as  it 
is  technically  termed,  he  is  put  to 
ills  election,  to  take  either  under  or 


against  the  instrument ;  if  C.  electa 
to  take  under,  and  consequently  to 
conform  with  all  the  provisions  of 
the  instrument,  no  difficulty  arises, 
as  B.  will  take  C.*8  property,  and  C. 
will  take  the  property  given  to  him 
by  A.;  but  if  C.  elects  to  take 
against  the  instrument,  that  is  to  say, 
retains  his  own  property  and  at  the 
same  time  sets  up  a  claim  to  the 
♦property  given  to  him  by  p#234n 
A.,  an  important  question  L  -* 
arises  whether  he  thereupon  incurs 
a  forfeiture  of  the  whole  of  the  bene- 
fit conferred  upon  him  by  the  instru- 
ment, or  is  merely  bound  to  make 
compensation  out  of  it  to  the  person 
who  is  disappointed  by  his  election. 
There  are  many  dicta  in  favour  of 
the  doctrine  of  forfeiture.  See  Oouv 
per  V.  ScotU  3  P.  Wms.  124;  Cooket 
V.  Hellier,  1  Ves.  286;  Morris  v. 
Burroughs,  1  Atk.  404 ;  Pugh  v. 
Smith,  2  Atk.  43 ;  Wilson  v.  Mount, 
3  Ves.  1 94 ;  Wilson  v.  Townshend, 
2  Ves.  jun.  697;  Broome  v.  Monek, 
10  Ves.  609;  TheUussony.  Wood- 
ford,  13  Ves.  220;  ViUarealv.  Lord 
Galway,  1  Bro.  C.  C.  292,  n. ;  Green 
V.  Green,  2  Mer.  86 ;  and  the  late 
Mr.  Jacob,  in  a  note  to  1  Roper  on 
Husband  and  Wife,  566,  supports 
the  doctrine  of  forfeiture.  The 
same  view  is  also  taken  by  Sir  Ed^ 
ward  Sugden.  See  2  Sugd.  Pow. 
145,  7th  edit.    The  principal  case, 


(A)  See  the  decree,  1  Swanet  447;  Reg.  Lib.  B.  1735,  &L  285. 
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pf  StrtatJUld  r.  Sireaffield,  is  a  dis- 
tinct authority  for  the  doctrine  of 
compensation.  See  also  Webster  v. 
Milford,  2  Eq.  Ca.  Ab.  363,  roarg., 
Bor  V.  Bor,  3  Bro.  P.  C.  Toml.  Ed. 
167 ;  Ardesoife  v.  Bennett  2  Dick. 
465 ;  Lewis  v.  King,  2  Bro.  C.  C. 
600 ;  Freke  v.  Barrington,  3  Bro. 
C.  C.  284 ;  WkUtler  v.  Webster,  2 
Ves.  jun.  372  ;  Ward  v.  Bought  4 
Ves.  627;  Lady  Cavan  v.  Pulteney, 
2  Ves.  jun.  560;  Blake  v.  Bunbury, 

1  Ves.  jun.  523 ;  Welby  v.  Welby, 

2  V.  &  B.  190,  191 ,  and  Lord  El- 
don,  in  Dashwood  r.  Peyton,  18 
Ves.  49 ;  71i66i/s  v.  Tibbits,  Jac. 
817 ;  Lord  Rancliffe  v.  Parkyns,  6 
Dow.  179 ;  and  ATer  t.  Wauchope,  1 
Bligh,  25,  clearly  recognises  the 
principle  of  compensation  as  applied 
to  the  doctrine  of  election.  «*  In  our 
courts,"  observes  his  Lordship,  in 
the  latter  case,  •*  we  have  engrafted 
upon  this  primary  doctrine  of  elec- 
tion, the  equity,  as  it  may  be  termed, 
of  condensation*  Suppose  a  testa- 
tor gives  his  estate  to  A.,  and  directs 
that  the  estate  of  A.,  or  any  part  of 
it,  should  be  given  to  B.  If  the  de- 
visee will  not  comply  with  the  pro- 
▼isioB  of  the  will,  the  courts  of  equity 
hold  that  another  condition  is  to  be 
implied  as  arising  out  of  the  will 
and  the  conduct  of  the  devisee ;  that 
inasmuch  as  the  testator  meant  that 
his  heir-at-law  should  not  take  his 
estate  which  he  gives  A.,  in  consid- 
eration of  his  giving  his. estate  to  B.; 
if  A.  refuses  to  comply  with  the 
will,  B.  shall  be  compensated  by 
taking  the  property,  or  the  value  of 
the  property,  which  the  testator 
meant  for  him,  out  of  the  estate  de- 
rised,  though  he  cannot  have  it  out 
of  the  estate  intended  for  him." 
Nearly  all  these  authorities  are  stated 
in  Mr.  Swanston*8  learned  note  to 
Oretlon  v.  Haward,  1  Swanst.  433, 
aod  in  his  opinion  they  establish 
Uro  propoaitioQs : «» 1^  That*  ia  the 


event  of  election  to  take  against  the 
instrument,  courts  of  equity  assume 
jurisdiction  to  sequester  the  benefit 
intended  for  the  refractory  donee,  ia 
order  to  secure  compensation  to 
those  whom  his  election  disappoints. 
♦2nd.  That  the  surplus  after  p»o«5-t 
compensation  does  not  de-  L  ^ 
voJve  as  undisposed  of,  but  is  re- 
stored to  the  donee,  the  purpose 
being  satisfied  for  which  alone  the 
Court  controlled  his  legal  right." 

The  doctrine  of  election  is  ap- 
plicable to  deeds  as  well  as  to  wills ; 
[HeveUyn  v,  Mackworth,  Barnard* 
Ch.  Rep.  445;  Bigland  v.  Hud^ 
dlesfon,  3  Bro.  G.  C.  286,  n. ;  Moore 
v.  Butler,  2  S.  &  L.  266 ;  Birmingm 
ham  v.  Kirwan,  2  S.  &  L.  450; 
Crteen  v.  Green,  2  Mer.  86;)  al- 
though by  the  civil  law,  from  which 
it  appears  to  have  been  borrowed 
by  our  courts  of  equity,  it  was  con- 
fined to  wills.  See  Mr.  Swanston's 
note  to  Dillon  v.  Parker,  1  Swanst. 
394.  And  notwithstanding  the 
opinion  of  Lord  Hardwicke,  in  Bor 
V.  Bor,  3  Bro.  P.  C.  178,  n.,  Toml. 
£d.,  and  the  decision  in  Stewart  v. 
Henry,  Vern.  &  Scriv.  49,  the  doc- 
trine of  election  is  applicable  to 
interests  remote,  contingent,  or  not 
of  ralue,  as  well  as  to  those  which 
are  immediate  or  of  value.  Webb  v. 
Earl  of  Shaftesbury,  7  Ves.  480; 
Graves  v.  Fonnan,  cited  3  Ves.  67; 
Highway  v.  Banner,  1  Bro.  C.  C. 
584 ;  Wilson  v.  Townshend,  2  Ves. 
jun.  697. 

In  order  to  raise  a  case  of  elec- 
tion, there  must  appear  in  the  will 
or  instrument  itself  a  clear  intention, 
on  the  part  of  the  author  of  it,  to 
dispose  of  that  which  is  not  his 
own :  Forrester  v.  Cotton,  1  Eden, 
531  ;  Judd  v.  Pratt,  18  Ves.  168; 
15  Ves.  390 ;  Dashwood  v.  Peyton^ 
18  Ves.  37 ;  Blake  v.  BurU)ury,  4 
Bro.  C.  C.  21 ;  1^.  C,  1  Ves.  jup. 
514;  Mandiffs  r.  Imd^  Parkynst^ 
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Dow,  149,  179;  Dillon  v.  Parker, 
1  Swanst.  859 ;  S.  C,  Wils.  268 ; 
Jac.  606 ;  7  Bligh,  N.  S.,  826 ;  1 
C.  9c  F.  803 ;  and  it  is  immaterial 
whether  he  knew  the  property  not 
to  be  his  own,  or  by  mistake  con- 
ceived it  to  be  his  own ;  for,  in 
either  case,  if  the  intention  to  dis- 
pose of  it  appears  clearly,  his  dispo- 
sition will  be  safficient  to  raise  a 
case  of  election :  WhxBtler  v.  Web* 
iter^  2  Ves.  jun.  870;  Thdlusson 
T.  Woodford,  13  Ves.  221;  Welby 
T.  fVelhy,  2  V.  &  B.  199,  over- 
Toling  Cull  V.  Showellf  Amb.  727. 
However,  as  observed  by  Lord  El- 
don,  **\i  is  difficult  in  any  case  to 
apply  the  doctrine  of  election  where 
the  testator  has  some  present  inter- 
est  in  the  estate  disposed  of,  though 
it  may  not  be  entirely  his  own :" 
Jjord  Rancliffe  v.  Lady  Parkyns,  6 
Dow,  186. 

It  was  at  one  time  supposed  that 
parol  evidence,  dehors  the  will,  was 
admissible  for  the  purpose  of  show- 
ing that  a  testator,  considering  pro- 
perty to  be  his  own,  which  did  not 
actually  belong  to  him,  intended  to 
comprise  it  in  a  general  devise  or  be- 
quest. See  Pulteney  r.  Ijord  Dar- 
Hngton,  referred  to  in  2  Ves.  jun. 
644  ;  3  Ves.  884,  621,  629  ;  6  Ves. 
814,  822,  391,  809,  402,  in  which 
case  rent-rolls  and  stewards'  ac- 
counts, agreements  of  solicitors, 
cases  and  opinions  of  counsel,  and 
all  sorts  of  papers,  were  admitted 
to  be  read,  to  prove  that  the  tes- 
tator dealt  with  properly  of  which 
r*99ft1  *^^  ^*'  tenant  in  tail,  as  ab- 
L  ^  solute  owner,  and  that  he  in- 
tended to  comprise  it  in  a  general 
devise;  so  that  the  heir  in  tail,  who 
took  other  benefits  under  the  will, 
was  compelled  to  elect,  although  the 
testator  had  large  real  estates  to 
satisfy  the  words  of  the  devise. 
See  also,  Finch  r.  Finch,  4  Bro. 
C.  C.  38 ;  &  a,  1  Ves.  jatf.  634 ; 


IRnchclifft  v.  Hinchcliffe,  3  Yea. 
616;  Butter  v.  Maclean,  4  Ves. 
631 ;  Pole  v.  lA>rd  Somers,  6  Ve?. 
809;  Druce  v.  Deni9on,  6  Ves. 
386.  I^rd  Commissioner  Eyre, 
however,  in  Blake  v.  Bunbury,  I 
Ves.  jun.  623,  says,  ««that  the  intent 
of  the  testator  to  dispose  of  that 
which  is  not  his,  ought  to  appear 
upon  the  will ;"  and  in  Slratton  r. 
Beat,  1  Ves.  jun.  286,  where  a  tes- 
tator suffered  a  recovery  of  the  whole 
of  a  manor,  though  he  was  only 
entitled  to  a  part  of  it,  and  after- 
wards devised  in  general  words 
all  his  real  and  personal  estate  to 
trustees.  Lord  Tliurlow  refused  to 
admit  evidence  to  show  that  the 
testator  supposed  himself  entitled 
to  the  whole  manor.  ««I  admit," 
observed  his  Lordship,  <«yoa  bare 
proved,  that  in  1764,  when  the  re- 
covery was  suffered,  he  took  himself 
to  be  master  of  the  whole.  I  have 
no  doubt  but  that,  if  he  had  been 
asked,  when  he  made  his  will,  whe- 
ther he  did  not  mean  the  whole,  he 
would  have  said  yes ;  and  if  desired 
to  put  in  a  description  of  it,  he 
would  have  done  so;  that  I  believe, 
upon  the  evidence  you  have  brought. 
But  to  do  this  I  must  say  that  evi- 
dence, dehors  the  will,  of  the  tes- 
tator's opinion  at  any  time,  may  be 
produced;  and  I  do  not  think  that 
is  the  law  of  the  Court.  All  the 
argument  \tiNoy$Y,  Mordaunt,9ini 
the  whole  suite  of  cases  upon  this 
subject,  have  turned  upon  the  ex- 
pressions of  the  will.  If  I  was  to 
receive  evidence  of  the  testator's 
fancy,  I  should  introduce  a  very 
desperate  rule  of  property  in  this 
Court."  Lord  Ro$9lyn,  in  the  case 
of  Butter  r.  Maclean,  4  Ves.  637, 
expressed  himself  dissatisfied  with 
Pulteney  ▼•  Darlington,  as  did 
also  Lord  Eldon,  in  Pole  r.  SO' 
men,  6  Ves.  322;  and  in  Drtice 
T.  Dem$anf  6  Vea.  408»  where  lie 
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observed  that  he  agreed  with  Liord 
Bosslyn^  aod  that  he  coald  not  see 
npoa  wh«t  principle  the  evidence 
was  admitted  in  that  case.  See  also 
Doe  V.  ChichtBter^  4  Dow,  76,  89, 
90,  and  the  recent  case  of  Clement" 
son  V.  Gandt/f  1  Kee.  309,  where 
parol  evidence  was  tendered  for  the 
purpose  of  shewing  that  the  testatrix 
intended  to  pass,  under  a  general 
bequest,  certain  property  in  which 
she  had  only  a  life  interest,  sup- 
posing it  to  be  her  own  absolutely, 
80  as  to  put  a  legatee  who  had  an 
interest  in  the  property  to  his  elec- 
tion. However,  Lord  Langdcde^  M. 
R.,  refused  to  admit  the  evidence. 
mI  am  of  opinion,"  observed  his 
Lordship,  «« that  this  evidence  can- 
not be  admitted.  It  is  tendered  for 
the  purpose  of  shewing  that  the  tes- 
tatrix bequeathed  property  as  her 
own  which  did  not  belong  to  her, 

r*2^1  ^^^  '^*^  *^  intended  *lo 
L  -^  leave  a  considerable  residue 
for  charitable  purposes,  which,  by 
reason  of  that  mistake,  turns  out 
to  be  much  less  than  she  intended ; 
and  it  is  argued  that  this  raises  a 
case  of  election.  The  intention  to 
dispose  must  in  all  cases  appear  by 
the  will  alene.  In  cases  which 
require  it,  the  Court  may  look  at 
external  circumstances,  and,  con- 
sequently, receive  evidence  of  such 
circumsuinces  for  the  purpose  of 
ascertaining  the  meaning  of  the 
terms  used  by  the  testator.  But 
parol  evidence  is  not  to  be  resorted 
to  except  for  the  purpose  of  proving 
facts  which  make  intelligible  some- 
thing in  the  will  which,  without  the 
aid  of  extrinsic  evidence,  cannot  be 
understood.*'  See  also  Dummer  v. 
Pitcher,  2  My.  &  K.  262 ;  Crabb 
T.  Crabb,  1  My.  &  K.  511,  5  Sim. 
35;  ^Uen  v.  Anderson^  5  Hare, 
163. 

Although,  under  the  old  law,  a 
devise  to  the  heir  was  in  a  certain 


sense  inoperative,  as  he  took  by  de^ 
9cent  as  heir,  and  not  by  purchase 
as  devisee,  it  has  been  held,  ever 
since  the  decision  of  Noys  v.  Mor- 
daunt,  to  be  a  sufficient  gift  to  him 
of  the  testator's  property  to  raise  a 
case  of  election,  should  the  testator 
devise  or  bequeath  to  another,  pro- 
perty belonging  to  the  heir.  *♦  That 
an  heir,"  observes  Sir  fV.  Chantf 
M.  R.,  •«  to  whom  an  estate  is  de- 
vised in  fee,  may  be  put  to  an  elec- 
tion, although  by  the  rule  of  law,  a 
devise  in  fee  to  an  heir  is  inopera- 
tive, I  should  have  thought  perfectly 
clear,  independently  of  Lord  Cotv^ 
per*9  decision  in  the  case  in  Gilbert; 
for,  if  the  will  is  in  other  respects  so 
framed  as  to  raise  a  case  of  election, 
then  not  only  is  the  estate  given  to 
the  heir  under  an  implied  condition, 
that  he  shall  confirm  the  whole  of 
the  will,  but  in  contemplation  of 
equity,  the  testator  means,  in  case 
the  condition  shall  not  be  complied 
with,  to  give  the  disappointed  devi- 
sees out  of  the  estate,  over  which  he 
had  a  power,  a  benefit  correspondent 
to  that  of  which  they  are  deprived 
by  such  non-compliance.  So  that 
the  devise  is  read  as  if  it  were  to 
the  heir  absolutely,  if  he  confirm 
the  will;  if  not,  then  in  trust  for 
the  disappointed  devisees  as  to  so 
much  of  the  estate,  given  to  him, 
as  shall  be  equal  in  value  to  the 
estates  intended  for  them  :"  WeWy 
V.  Welby,  2  V.  &  B.  190;  Anon., 
Gilb.  15;  TheUiuaonv.  Woodford, 
13  Ves.  209 ;  S.  C,  1  Dow,  249, 
nom.  Rendlenham  v.  Woodford; 
a  fortiori  will  the  heir  now  be  put  to 
his  election,  since,  by  a  recent  sta- 
tute, where  lands  are  devised  by  the 
will  of  a  testator  dying  after  the  3l8t 
of  December,  1833,  to  the  heir,  he 
will  take  as  devisee  by  purchase, 
and  not  by  descent ;  see  3  &  4  Will* 
4,  c.  106,8.3. 

No'case  of  election  will  be  raised, 
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where  there  is  a  want  of  capacity  to 
devise  real  estate  by  reason  of  in- 
iancy.  Thas,  under  the  old  law, 
where  an  infant,  whose  will  was 
Talid  as  to  personal,  bat  invalid  as  to 

r*238l  ^®**  ^'^^^'  ^^®  ^  *legacy 
L  J  to  his  heir-at-law,  and  de- 
vised real  estate  to  another  person, 
the  heir  at-law  would  not  have  been 
obliged  to  elect  between  the  legacy 
and  the  real  estate,  which  descended 
to  him  in  consequence  of  the  inva- 
lidity of  the  devise ;  he  might  talce 
both  :  Hearle  v.  Chreenbank,  3  Atk. 
695,  716  ;  1  Ves.  298.  Nor  will  a 
case  of  election  be  raised  if  there  is 
a  want  of  capacity  to  bequeath 
arising  from  a  coverture.  Thus, 
where  a  feme  covert  made  a  valid 
appointment  by  will  to  her  husband, 
under  a  power,  and  also  bequeathed 
to  another  personal  estate,  to  which 
the  power  did  not  extend,  the  hus- 
band was  not  put  to  his  election,  but 
was  held  to  be  entitled  to  the  benefit 
conferred  upon  him  by  the  power, 
and  also  to  the  property  bequeathed 
by  his  wife,  to  which  he  was  entitled 
jure  mariti:  Etch  ▼•  Cockelif  9 
Ves.  869.  With  regard  to  infants, 
however,  it  must  be  remembered, 
that  the  new  Wills  Act,  1  Vict.  c. 
S6,  s.  7,  renders  them  incapable  of 
making  a  will  even  of  personally. 

Previous  to  the  late  Wills  Act, 
1  Vict.  c.  26,  where  a  testator  by  a 
will,  not  properly  attested  for  the 
devise  of  freeholds,  but  sufficient  to 
pass  personal  estate,  devised  free- 
hold estates  away  from  his  heir,  and 
gave  him  a  legacy,  the  question  has 
arisen,  whether  the  heir-at-law  was 
not  obliged  to  elect  between  the 
freehold  estate  which  descended  to 
him  in  consequence  of  the  devise 
being  inoperative,  and  the  legacy ; 
it  is  clearly  settled  that  he  would  not 
be  obliged  to  elect:  Sheddon  v. 
Goodrich,  8  Ves.  481  ;  Oardiner  v. 
FeU,  I  J.  d»  W.  2!l;  unless  the 


legacy  was  given  to  him  with  an  ex- 
press condition,  that  if  he  disputed, 
or  did  not  comply  with  the  whole  of 
the  will,  he  should  forfeit  all  benefit 
under  it:  Boughion  v.  Boughion^ 
2  Ves.  12.  A^Lord  Kenyon  said, 
the  distinction  was  settled,  and  not 
to  be  unsettled,  that  if  a  pecuniary 
legacy  was  bequeathed  by  an  uo« 
attested  will,  under  an  express  con- 
dition to  give  up  a  real  estate  by 
that  unattested  will  attempted  to  be 
disposed  of,  such  condition  being 
expressed  in  the  body  of  the  will,  it 
was  a  case  of  election,  as  he  could 
not  take  the  legacy  without  comply- 
ing with  the  express  condition.  But 
Lord  Kenyon  also  took  it  to  be  set- 
tled, as  Lord  Hardwicke  has  ad- 
judged, that  if  there  was  nothing  in 
the  will  but  a  mere  devise  of  real 
estate,  the  will  was  not  capable  of 
being  read  as  to  that  part :  and  un- 
less, according  to  an  express  condi- 
tion, the  legacy  was  given,  so  that 
the  testator  said  expressly  the  lega- 
tee should  not  take  unless  that  con- 
dition were  complied  with,  it  was 
not  a  case  of  election.  The  reason 
of  that  distinction,  if  it  were  res  in- 
tegra,  is  questionable."  Per  Lord 
Eldon^  in  Sheddon  v.  Chodrich^  8 
Ves.  496.  See  also  Brodie  r, 
Barry,  2  V.  &  B.  130.  These 
questions  will  not  arise  under  wills 
coming  within  the  new  Wills  Act, 
because  if  ihey  are  sufficiently  at- 
tested for  the  *bequest  of  a  p»oqQ-i 
personal  legacy,  they  will  L  -I 
also  pass  freehold  estates. 

This  act  also  puts  an  end  (as  far 
as  regards  wills  coming  within  its 
operation)  to  questions  which  some- 
times arose  upon  the  testator  attempt- 
ing to  dispose  of  real  estate  to  which 
be  might  become  entitled  subse- 
quent to  the  making  of  his  wilt. 
The  rule  in  such  cases  was,  that  if 
the  testator  showed  a  clear  intention 
of   disposing  of  afler-acquired    ea- 
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tates,  the  heir  was  obliged  to  elect 
between  the  after-acquired  eslalei 
which  would  descend  to  him,  ar^ 
n^j  benefits  gi^en  him  by  the  wiLf : 
Thellu8$on  v.  Woodford,  13  Ves. 
209;  S.  CBendlesham  v.  Wood- 
ford, 1  Dow,  249 ;  Churchman  r. 
Ireland,  4  Sim.  620  ;  1  Russ.'(&  My. 
260 ;  but  not  if  the  intention  of  the 
testator  to  dispose  of  the  after-ac- 
q aired  estates  was  equivocal :  Back 
r,  JTe//,  Jac.  534.  But  here,  again, 
the  law  has  been  altered  by  1  Vict. 
c.  26.  s.  24,  which  enacts,  •«  That 
every  will  shall  be  construed  with 
reference  to  the  real  and  personal 
estate  comprised  in  it,  to  speak  and 
take  efiect  as  if  it  had  been  execu- 
led  immediately  before  the  death  of 
ihe  testator,  unless  a  contrary  inten* 
tion  shall  appear  by  the  will." 

Premus  to  55  Qeo.  3,  c.  192, 
(which  rendered  a  surrender  of 
copyholds  to  the  use  of  wills  unne« 
oessary  for  the  future,)  it  was  held, 
that  the  heir  to  whom  copyholds  de- 
scended, in  consequence  of  their 
not  having  been  surrendered  to  the 
use  of  a  will,  was  obliged  to  elect 
between  the  copyholds  and  any  be- 
nefits he  may  have  taken  under  the 
will.  See  Dnett  ▼.  m/kes,  Amb. 
430;  2  Eden,  187;  Bumhold  v. 
Rumbold,  3  Ves.  t$5  ;  Pettiward  v. 
Pre$cott,7  Ves.  541  ;  bat  in  Judd 
T.  Pratt,  13  Ves.  168.  15  Ves.  390, 
the  heir  was  not  compelled  to  elect, 
because  the  testator,  having  free- 
holds as  well  as  copyholds,  was  held 
not  to  have  sufficiently  indicated  his 
intention  to  pass  the  copyholds  by  a 
mere  general  devise  of  all  his  real 
estate. 

The  heir  of  heritable  property  in 
Scotland,  becoming  entitled  to  it  in 
consequence  of  the  will  by  which 
it  is  devised  to  another,  not  being 
conformable  to  the  solemnities  re- 
quired by  the  law  of  Scotland,  and 
taking  also  under  the  same  will  real 
or  personal  property  in  this  country, 


will  be  compelled  to  elect  between 
the  heritable  property  which  has 
descended  to  him  as  heir,  and  the 
benefits  given  to  him  by  the 
will :  Brodie  v.  Barry,  2  V.  &  B. 
127;  M^CaU  v.  M^Call,  1  Dru. 
283 ;  secus,  if  it  does  not  appear 
clearly,  that  the  testator  intended  to 
pass  his  Scotch  estates  :  Johnson  v. 
Telford,  1  Russ.  db  My.  244 ;  wd/- 
len  V.  Anderson,  5  Hare,  163. 

A  widow  may  be  put  to  her  elec- 
tion between  her  dower  and  a  gift 
conferred  upon  her,  either  by  ex- 
press words  {Gosling  v.  Warhur* 
ton,  Cro.  Eiiz.  128 ;  Lacy  v.  w^n- 
derson.  Choice  Cases  in  Chancery, 
155 ;  Boynton  v.  Boynton,  1  Bro. 
C.  C.  445),  «or  by  manifest  r-#o4ol 
implication,  demonstrating  ^  -^ 
the  intention  of  the  donor  to  exclude 
her  from  her  legal  right  to  dower. 
«*If,*^  observes  Lord  Redesdale^ 
«<  there  be  anything  ambiguous  or 
doubtful, — if  the  Court  cannot  say 
that  it  was  clearly  the  intention  to 
exclude, — then  the  averment  that 
the  gift  was  made  in  lieu  of  dower, 
cannot  be  supported  :  and,  to  make 
a  case  of  election,  that  is  necessary; 
for  a  gift  is  to  be  taken  as  pure,  until 
a  condition  appear. .  .  .  The  only 
question  made  in  all  the  cases  is, 
whether  an  intention,  not  expressed 
by  apt  words,  could  be  collected 
from  the  terms  of  the  instrument* 
The  result  of  all  the  cases  of  im^ 
plied  intention  seems  to  be,  that  the 
instrument  must  contain  some  pro- 
vision inconsistent  with  the  assertion 
of  a  riffht  to  demand  a  third  of  the 
lands,  to  be  set  out  by  metes  and 
bounds."  Birjningham  v.  Kir* 
wan,  2  S.  &  L.  452,  Where  the 
widow  is  not  in  express  terms  ex- 
cluded from  her  right  to  dower,  a 
question  arises,  and  it  is  one  by  no 
means  free  from  difficulty,  what  is  a 
gift  inconsistent  with  her  assertion 
of  that  right?  It  has  been  long 
since  settled,  that  a  devise  by  a  tea- 
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taior  to  his  widow,  of  part  of  the 
lands  of  which  she  is  dowable,  is 
not  inconsistent  with  her  claim  to 
dower  in  the  remainder ;  this  was 
decided  in  the  leading  case  of  Law» 
rence  v.  Lawrence,  There  the  tes- 
tator devised  part  of  his  real  estate 
to  his  wife  during  her  widowhood, 
and  devised  the  residue  to  trustees, 
in  trust  for  other  persons ;  and  he 
bequeathed  to  his  widow  several 
speciOc  and  pecuniary  legacies.  It 
was  held  by  Lord  Keeper  Wright, 
on  appeal,  reversing  the  decision  of 
Lord  SomerSt  and  afterwards  by 
Lord  Cotvper,  and  the  House  of 
Lords,  affirming  the  decision  of  Lord 
Keeper  Wright,  that  the  widow  was 
not  obliged  to  elect  between  her 
dower  and  the  benefits  derived  under 
the  will,  and  that  she  was  entitled 
to  both ;  2  Vern.  365 ;  2  Freem. 
284,  235  ;  3  Bro.  P.  C.  483,  Toml. 
Ed.  See  also  Lemon  r.  Lemon,  8 
Vin.  Abr.  "  Devise,"  p.  366,  pi.  45 ; 
French  v,  Daviea,  2  Ves.  jun.  572  ; 
Strahan  t.  Sulton,  8  Ves.  249  ; 
Lord  Dorchester  v.  Earl  of  Effing- 
ham.  Coop.  819  ;  Brown  v.  Parry, 
2  Dick.  685,  and  Incledon  v.  North- 
cote,  3  Atk.  430.  436. 

A  devise  of  lands,  out  of  which 
the  widow  is  dowable,  upon  trust 
for  sale,  is  not  inconsistent  with  her 
claim  to  dower  out  of  those  lands, 
even  although  the  interest  of  a  part 
of  the  proceeds  of  the  sale  is  given 
to  her.  Thus,  in  Ellis  v.  Lewis,  3 
Hare,  310,  a  testator  devised  all  his 
real  estate  to  a  trustee,  upon  trust 
for  sale,  with  power  to  convey  the 
same  to  purchasers,  without  the  con- 
currence of  any  person  or  persons 
beneficially  claiming  under  his  will; 
and  he  directed  the  trustee  to  stand 
possessed  of  the  proceeds  of  such 
sale,  together  with  the  residue  of  his 
personal  estate,  upon  trust  to  pay 
one  moiety  of  the  interest  and  di- 
r*2in  ^'^**"*''  thereof  to  his  wife 
I-        ^  during    *iier  •  widowhood. 


and  the  other  moiety  of  such  interest 
and  dividends  (and  the  whole 
after  his  wife's  decease  or  second 
marriage)  to  his  sister  for  her  life,  with 
remainder  as  to  the  whole  of  the 
trust-funds,  to  the  children  of  the 
testator's  sister  for  their  lives  and 
the  lifi^  of  the  survivor ;  remainder 
over.  It  was  held,  by  Sir  J  amen 
Wigram,  V.  C,  that  the  widow  waa 
entitled  both  to  her  dower  and  to  the 
benefit  given  to  her  by  the  will.  «  I 
take  the  law,"  observed  his  Honor, 
«( to  be  clearly  settled  at  this  day, 
that  a  devise  of  lands,  eo  nomine 
upon  trust  for  sale,  or  a  devise  of 
lands,  eo  nomine  to  a  devisee  bene* 
ficially,does  not,  per  se,  express  any 
intention  to  devise  the  lands  other- 
wise than  subject  to  its  legal  inci- 
dents, that  of  dower  included. 
There  roust  be  something  more  in 
the  will,  something  inconsistent  with 
the  enjoyment  by  the  widow  of  her 
dower  by  metes  and  bounds,  or  the 
devise  standing  alone  will  be  con- 
strued as  I  have  stated.  The  case 
of  French  v.  Davies,  2  Ves.  jan. 
572,  is  a  direct  authority  for  this 
proposition  ;  and  the  current  of  the 
authorities  which  are  collected  ia 
the  last  edition  of  Roper*s  Husband 
and  Wife,  toI.  i.  p.  577,  beginning 
with  the  leading  case  of  Lawrence 
T.  Lawrence^  down  to  Dowson  r. 
BeU,  1  Kee.  761,  confirm  it.  If 
that  be  so,  it  is  impossible,  in  the 
case  of  a  devise  of  lands  upon  trust 
for  sale,  that  any*direction  for  the  ap- 
plication of  the  proceeds  of  such  sale 
can  afl^ect  the  case.  The  devise  is  of 
land  subject  to  dower.  Tbe  trust  to 
sell  is  a  trust  subject  to  dower;  and 
the  proceeds  of  the  sale  will  repre- 
sent the  gross  value  of  the  estate, 
minus  the  Talue  of  the  dower. 
Whatever  direction,  therefore,  for 
the  mc^re  distribution  of  the  proceeds 
the  will  may  contain,  that  direciioD 
must  leave  the  widow's  right  to 
dower  untouched I  found  my- 
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self  opoQ  these  two  propositions: 
first,  that  a  devise  of  land  upoa 
trustfor  sale  does  not,  per  se,  import 
an  iDloDtion  to  pass  the  land  other- 
wise ihaa  subject  to  the  legal  inci- 
dent of  dower ;  and,  secondJy,  that 
the  direction  to  divide  the  proceeds 
of  the  sale  cannot  decide  what  the 
subject  of  sale  is ;  and  there  is  no 
circumstance  affecting  the  proposi- 
tion in  its  application  to  the  present 
case."  See  French  v.  Davies,  2 
Ves.  jun.  672. 

The  gift  by  the  husband  of  an 
annuity  or  rent-charge  to  the  widow, 
charged  upon  the  property  out  of 
which  she  is  at  law  entitled  to  dow- 
er, is  not  inconsistent  wiih  her 
claim  to  dower,  and  will  not  conse- 
quently of  itself  alone  put  her  to 
her  election  between  the  annuity  or 
rent-charge  and  dower.  See  Pitts 
T.  Snotcden^  I  Bro.  C.  C.  292,  n. ; 
Pearson  v.  Pearson,  I  Bro.  C.  C. 
291 ;  Foster  ¥.  Cook,  d  Bro.  C.  C. 
847 ;  Dowson  y.  Bell,  1  Kee.  761 ; 
Harrison  v.  Harrison,  1  Kee.  766 ; 
and  Holdich  t.  Holdich,  2  Y.&  C.C. 
C.  18;  Norcoit  v.  Gordon,  14  Sim. 
268,overrulingw^rW{^  V.  jr^mps/eoi/, 
Amb.466;  «S^.  C.,2£den,2d6;  Jones 
r*9A9'}  *^'  ^^»^«  Amb.  730 ;  and 
L  -**^J  Wake  r.Wake,Z  Bro. C.C. 
266;  S.  a,  1  Yes.  jun.  836.  The 
case  of  ViUa  Real  v.  Ijord  Gat- 
VHty,  1  Bro.  C.  C.  292,  n.,  though 
sometimes  cited  as  an  authority  for  the 
proposition  that  a  widow  will  be  put 
to  her  election  by  the  mere  gift  of  a 
rent-charge  or  annuity  out  of  the 
lands  of  which  she  is  dowable,  was 
decided,  it  seems,  upon  the  ground 
that  certain  directions  in  the  will, 
as  to  the  management  of  the  whole 
esuite,  the  payment  of  the  annuity, 
and  the  accumulation  during  the  mi- 
nority of  a  child,  were  inconsistent 
with  the  setting  out  a  third  part  of 
the  estate  by  metes  and  bounds. 
See  Birmingham  ?•  Kirwan^  2  S. 


db  L.  463  ;  Roadley  r.  Dixon,  8 
Ru8s.  202 ;  HaU  v.  HUl,  1  D.  & 
W.  103;  S.  C,  1  C.  &  L.  129j 
In  Holdich  t.  Holdich,  2  Y.  &  C.  C. 
C.  1 1,  one  of  the  latest  cases  on 
this  subject.  Sir  /.  Z.  Knight 
Bruce,  V.  C,  after  having  fully  con- 
sidered all  these  cases,  observes, 
^  I  feel  bound  by  the  present  state 
of  the  authorities  to  say,  that  a  mere 
gift  of  an  annuity  to  the  testator's 
widow,  ahhough  charged  on  all  the 
testator's  property,  is  not  sufficient 
to  put  her  to  her  election.  I  con- 
sider myself  equally  bound  by  the 
authorities  to  say,  that  a  mere  gift 
to  the  widow  of  an  annuity  so 
charged,  and  a  gift  of  the  whole  of 
the  testator's  real  estate,  though  spe« 
cified  by  name,  to  some  other  per- 
son, are  not  together  of  themselves 
sufficient  to  put  the  widow  to  her 
election ;  and,  moreover,  that  a  gift 
of  a  portion  of  the  real  estate  to  the 
widow,  whether  for  life  or  during 
her  widowhood,  is  not  sufficient,  as 
to  the  residue  of  the  estate,  to  put 
the  widow  to  her  election  in  respect 
of  dower."  In  Dowson  v.  Bell,  1 
Kee.  761,  where  a  testator  gives 
««  all  and  singular  his  freehold  lands" 
to  trustees  upon  certain  trusts  for 
his  children,  subject  to  an  annuity, 
or  rent-charge  for  his  wife  during 
widowhood,  with  power  of  distress, 
and  he  also  gives  to  his  wife  spe* 
cific  legacies  and  the  residue  of  his 
personal  estate ;  it  was  contended, 
that  the  gift  of  •tall"  the  tesUilor's 
estates,  for  the  purpose  of  his  will, 
was  inconsistent  with  the  abstraction 
of  one-third  of  those  estates  for 
dower,  in  addition  to  the  benefits 
given  by  the  will  to  the  widow, 
and  that  the  remedy  by  distress  for 
enforcing  payment  of  the  annuity 
applied  to  all  the  testator's  lands, 
and  was  cc^eqoenily  inconsistent 
with  an  intention  to  devise,  two- 
thirds  of   them.      However,  Lord 
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Langdah^  M.  R.,  said,  that  in  the 
GODsideralioD  of  this  question,  when 
a  testator  speaks  of  '^all  his  estates," 
he  must  he  held  to  mean  all  his 
estates  subject  to  the  legal  rights 
against  them,  and  amongst  them  is 
the  wife's  right  to  dower ;  and 
that  the  widow  should,  therefore, 
be  declared  to  be  entitled  both  to 
the  annuity  and  other  benefits  given 
to  her  by  the  will,  and  to  her  dower. 
See,  also,  Thompson  ▼.  NeUon^  1 
Cox,  447;  Harrison  7.  Harrison^ 
1  Kee.  766. 

The  provisions  which  have  gene- 
r»2i^1  rally  *been  held  inconsistent 
L  J  with  the  widow's  legal  right 
to  dower,  are  those  which  prescribe 
to  the  devisees  a  certain  mode  of  en- 
joyment which  shews  the  testator's 
intention  that  they  should  have  the 
entirety  of  the  properly.  Thus,  in 
Birmingham  v.  Eirwan,  2  S.  &  L. 
444,  the  testator  devised  his  house 
and  demesne  to  trustees,  upon  trust 
to  permit  his  wife  to  enjoy  the  same 
for  life,  she  paying  IBs.  yearly  for 
every  acre,  to  keep  the  house  in  re- 
pair, and  not  to  let,  except  to  the 
person  who  should  be  in  possession 
of  the  remainder;  and  he  devised 
the  residue  of  his  lands,  subject  to 
debts  and  legacies,  to  A.  for  life,  re- 
mainder toB.  in  fee.  The  question 
was  as  to  the  wife's  right  of  dower ; 
first,  in  the  part  devised  to  her  ;  sec- 
ondly*  in  the  residue.  »»The  re- 
sult," said  Lord  Redesdaie, ««  of  all 
the  cases  of  implied  intention  seems 
to  be,  that  the  instrument  must  con- 
tain some  provision  inconsistent  with 
the  assertion  of  a  right  to  demand  a 
third  of  the  land  to  be  set  oat  by 

metes  and  bounds Now,  in 

the  present  case.  It  is  clear  the  asser- 
tion of  a  right  of  dower  as  to  the  house 
and  demesne  would  be  inconsistent 
with  the  dispositions  ^  the  house 
and  demesne  contained  in  the  will ; 
and  therefore  the  widow  cannot  have 


both.     The  house  and  demesne  are 
devised  with  the  rest  of  the  estate  to 
trustees.     That  devise  taken  simply 
might  be  subject  to  the  widow's  right 
of  dower,  but  it  is  coupled  with  a  di- 
rection that  she  shall  have  the  enjoy** 
ment  of  the   house   and   demesne, 
paying  a  rent  of  Ids.  an  acre,  which 
must  be  out  of  the  whole.    Then 
follow  directions  that  she  shall  keep 
the  house  and   demesne  in  repair* 
that  she  shall  not  alien,  except  to  the 
persons  in  remainder ; directions  which 
apply  to  the  whole  of  the  house  and 
demesne,  and  could  not  be  consider^ 
ed  obligations  on  a  person  claiming 
by  dower.    It  was  clearly,  therefore, 
the  intention  of  the  testator,  that  the 
wife   should  enjoy    the    whole   of 
the  house  and   demesne   nnder   a 
right  created  by  the  will ;  and  not  a 
part  of  it  under  a  right  which  she 
previously  had,  and  part  under  the 
will.   .....     Then  comes  the 

question,  whether  the  implication 
extends  to  the  rest  of  the  estate? 
I  cannot,  on  the  whole  of  the  case, 
think  the  testator  has  sufficiently 
manifested  an  intent  that  this  bene- 
ficial interest  in  the  house  and  de* 
mesne,  given  upon  a  reserved  rent, 
and  under  certain  conditions,  should 
be  considered  as  a  bar  of  dower  out  of 
the  rest  of  the  estate.  The  will  may 
be  perfectly  executed  as  to  all  other 
purposes,  without  injury  to  the  claim 
of  dower,  with  respect  to  the  rest  of 
the  estate ;  it  may  be  mortgaged  or 
sold,  subject  to  that  claim."  See, 
however,  Slrahmn  v.  Sutton,  8  Yes. 
249. 

In  Matt  y.  Brain,  4  Madd.  119, 
a  testator  devised  all  his  real  and 
personal  estate  to  trustees,  upon 
trust,  as  to  a  certain  freehold  mes- 
suage, for  his  wife  during  her  wid- 
owhood, and  to  pay  her,  out  of  the 
♦rents  and  profits,  an  anna-  ^,10441 
ity  for  life  ;  and  upon  further  L  J 
trust  to  permit  Ms  daughter  to  u«e. 
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9ecupy^  and  enjoy  a  certain  meMQ- 
age  for  her  life,  and  after  her  de- 
cease, to  raise  i^OOO  for  her  chil- 
dren ;  and  after  giving  legacies  to  his 
other  children,  the  testator  gave  the 
residue  of  his  real  and  personal  es- 
tate amongst  his  children,  and  gave 
the  usual  power  of  sale  to  the  trus- 
tees. Sir  J.  Leachf  M.  R,  held, 
that  the  widow  was  put  to  her  elec- 
tion. <«  The  testator,"  observed  his 
Honor,  <«  directs  the  trustees,  to 
whom  he  devises  his  estates,  to  per- 
mit his  daughter  to  use,  occupy,  and 
enjoy  a  certain  freehold  house  for 
her  life.  I  think  the  testator  contem- 
plated for  his  daughter  the  personal 
«se,  occupation,  and  enjoyment  of 
his  house;  and  such  personal  use, 
occupation,  and  enjoyment,  is  incon* 
sislent  with  the  widow's  right  to 

dower  out  of  that  house This 

house  is  part  of  a  general  devise  to 
the  trustees  of  all  his  real  estate, 
and  the  .testator  has  not  given  this 
house  to  the  trustees  free  from  the 
widow's  dower,  unless  he  has  so  giv- 
en his  whole  real  estate.  I  think  the 
testator  has  shewn  a  plain  intent  that 
the  trustees  should  take  an  interest 
in  this  house,  which  would  exclude 
the  widow's  dower ;  and  the  same 
intention  must  necessarily  be  applied 
to  the  whole  estate  which  passes  by 
the  same  devise."  In  Butcher  v. 
Eemp,  5  Madd.  61,  where  the  testa- 
tor, having  devised  a  freehold  farm, 
containing  about  136  acres,  to  trus- 
tees and  their  heirs,  daring  the  mi- 
nority of  his  daughter,  directed  them 
to  carry  on  the  husineti  of  thefarm^ 
or  let  it  on  iease,  during  the  daught- 
er's minority,  and  the  testator  devis- 
ed some  lands  to  his  widow  for  her 
life,  and  also  gave  her  several  speci- 
£ks  and  pecuniary  legacies.  Sir  John 
Leach,  V.  C,  held,  that  the  widow 
was  put  to  her  election.  »«The 
question,"  said  his  Honor,  «« is, 
whether  the  testator  can  be  consider- 


ed as  speaking  here  of  his  interest  in 
the  farm,  subject  to  his  widow's  claim 
of  dower?  His  plain  intention  is, 
that  the  trustees  should,  for  the  ben- 
efit of  his  daughter,  have  authority 
to  continue  his  business  in  the  entire 
farm  which  he  himself  occupied, 
consisting  of  about  136  acres ;  and 
this  intention  must  be  disappointed 
if  the  widow  could  have  assigned  to 
her  a  third  part  of  this  land.  This 
ease  is  within  the  principle  of  J^all 
V.  Brain,  which  was  lately  before 
me,  in  which  I  held  the  claim  of 
dower  necessarily  excluded  by  the 
gift  of  a  house  for  the  personal  occu- 
pation and  enjoyment  of  the  testa- 
tor's daughter."  In  Roadley  ▼• 
Dixon,  3  Russ.  Idd,  where  a  testsr 
tor,  after  bequeathing  to  his  wife  aa 
annuity  charged  on  his  estate  at  S., 
with  power  of  entry  and  distress,  if 
it  should  be  in  nrrear  for  thirty  days, 
and  after  giving  other  legacies  and 
annuities,  which  be  charged  on  his 
lands  at  S.,  in  aid  of  his  persona)  es- 
tate, gave  and  devised  all  his  real 
and  personal  property  to  trustees, 
upon  certain  trusts ;  and  he  direct- 
ed them  to  occupy  and  manage  dur. 
ing  the  minority  of  hie  eon,  ^^nitii 
a  farm,  constitntingtbe  great-  ^  -1 
er  part  of  his  estate  at  S.,  and  to  let 
and  manage  the  residue  of  his. real 
estates,  and  to  receive  the  rente  cf 
the  whoie  of  his  real  estates,  Lord 
Lyndhurst  held,  that  the  widow 
was  put  to  her  election  between  her 
dower  and  the  benefits  given  to  her 
by  the  will.  ««  Without  meaning  to 
say,"  observed  his  Lordship,  ••  that 
a  mere  charge  of  an  annuity  ia 
fevour  of  the  widow,  with  a  clause 
of  entry  and  distress,  woukl  be  suf- 
ficient to  put  her  to  her  election; 
but  considering  the  particular  dis- 
positions which  the  testator  has 
made  of  his  property, — the  charge 
o  the  annuity,  the  clause  of  entrj 
and  distress,  the  express  directidi 
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for  ihc  occupation  of  part  of  the  es- 
tate by  the  trustees,  the  trusts  de. 
dared  with  respect  to  the  rents, 
profits,  and  issues  of  the  whole  of  the 
real  estate ;— taking  all  these  cir- 
cumstances together,  I  think  it  was 
the  manifest  intention  of  the  testator, 
that  the  whole  of  his  property  bhould 
be  free  of  dower ;  and  that  intention 
is  so  clear  and  distinct  as  to  authorise 
me  to  say,  that  the  widow  must  be 
put  to  her  election."  In  this  case 
the  Lord  Chancellor  acts  upon  and 
approves  of  the  rule  laid  down  in 
Miall  y.  Bratn^  viz.  that  where  a 
teetaior  devises  the  whole  of  the 
property  together  in  general  terms^ 
and  it  is  manifest  that  it  was  his 
intention  that  one  part  of  the  pro- 
perty should  not  be  subject  to  dower, 
it  follows  that  txo  part  of  the  pro- 
perty  should  be  considered  as  so 
subject.  See  Hall  v.  Hill,  1  D.  & 
W.  94  ;  1  C.  db  L.  120,  decided,  in 
a  great  measure,  on  the  ground  of  a 
power  of  leasing,  which  applied  to 
the  whole  property.  See,  also, 
JReynard  v.  Spence,4  Beav.  103; 
Taylor  v.  Taylor,  1  Y.  &  C.  C. 
727 ;  O'Hara  v.  Chaine,  1  J.  &  L. 
662 ;  Jloldich  v.  Holdich,  2  Y.  & 
C.  22;  Lowes  v.  Lowe,  5  Hare, 
501. 

There  is  another  class  of  cases  in 
which  much  discussion  has  arisen, 
where  a  testator  has  devised  lands 
of  which  his  widow  is  dowable,  to 
herself  and  others  in  equal  shares. 
The  first  case  is  Chalmers  v.  Storil, 
2  V.  &  B.  222,  in  which  case  the 
words  of  the  will  were,  ••  I  give  to 
my  dear  wife  A.,  and  my  two  chil- 
dren, B.  and  C,  all  my  estates  what- 
soever, to  be  equally  divided  amongst 
them,  whether  real  or  personal." 
And  the  testator  specified  the  pro- 
perty bequeathed  by  him  as  consist- 
ing of  freehold  ground-rents,  money 
on  mortgage,  American  bank  stock, 
an  estate  in  America,  &c.    Sir  W. 


(rrant,  M.  R.,  held,  that  it  was  a 
case  of  election,  the  claim  of  dower 
being  directly  inconsistent  with  the 
disposition  of  the  will.  "The  tes- 
tator," observed  his  Honor,  «•  direct- 
ing all  his  real  and  personal  estate  to 
be^ equally  divided,  the  same  equality 
is  intended  to  take  place  in  the  divisioa 
of  the  real  estate  as  of  the  personal 
estate,  which  cannot  be  if  the  widow 
first  takes  out  of  it  her  dower,  and 
then  a  third  of  the  remaining  two- 
thirds.  Further,  by  describing  his 
English  estates,  he  ^excludes  p»oiftl 
the  ambiguity  which  Lord  L  -* 
Thurlow,  in  Foster  v.  Chok,  8  Bro. 
C.  C.  347,  imputes  to  the  word  *  my 
estate,'  as  not  necessarily  extending 
to  the  wife's  dower."  As  to  the  last 
remark  being  one  ground  for  his 
Honor's  decision,  it  is  clear  at  the 
present  day,  if  not  in  the  time  of 
Lord  Thurlow,  that  such  a  devise 
as  •<  all  my  English  estates"  would 
merely  mean  and  pass  the  tjestator's 
English  estates,  subject  to  dower. 
See  Bead  v.  Crop,  1  Bro.  C.  C.  492 ; 
Dowson  V.  BeU,  1  Kee.  761.  The 
other  and  principal  ground  upon 
which  Chalmers  v.  Skoril  was  de- 
cided— viz.  that  equity,  which  was 
intended,  would  be  destroyed  by  let- 
ting in  the  claim  to  dower — has 
been  followed  by  subsequent  judges* 
Thus,  in  Dickson  v.  Bobinson,  Jae* 
503,  the  testator  gave  his  feal  and 
personal  estate  to  his  wife  in  trust, 
for  the  equal  benefit  of  herself  and 
her  two  daughters.  Sir  TTtomoi 
Plumer,  M.  R.,  said,  that  he  could 
not  distinguish  the  case  from  Cfud* 
mers  v.  Storil,  «<The  substance  of 
the  will,"  said  his  Honor,  •«  is,  that 
there  should  be  an  equal  division  of 
the  property,  which  cannot  take 
place  if  the  widow  is  to  have  a  third. 
The  reel  and  personal  estate  are 
united  together;  the  personal  estate 
is  not  subject  to  any  antecedent 
claim;  and,  is  not  the  real  estate 
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intended  to  be  givea  in  the  same 
manner?  The  principle  certainly 
is,  that  the  Court  will  go  as  far  as 
it  can,  not  to  exclude  the  claim  of 
dower;  but  here  it  would  be  incon- 
sistent with  the  will."  In  Roberts 
T.  Smith,  1  S.  &  S.  513,  the  testa- 
tor, after  giving  his  wife  an  estate  in 
fee,  and  certain  legacies,  devised 
gavelkind  lands,  and  all  other  his 
property  of  what  nature  or  kind 
soever,  to  his  wife  and  two  other 
persons,  in  trust,  as  to  one  moiety, 
for  the  maintenance  of  herself  and 
her  children  by  a  former  marriage, 
and  as  to  the  other  moiety,  for  bis 
children.  Sir  /.  LeacK  V«  C,  held, 
that  the  widow  was  put  to  her  elec- 
tion. <*The  principle,'*  said  his 
Honor,  «  referred  to  in  Chalmers  v. 
Storil,  decides  this  case.  The  plain 
intention  of  the  testator  was,  that 
the  wife  should  have  half  the  income 
of  his  property  for  the  maintenance 
of  herself  and  her  children  by  her 
former  husband,  and  that  the  other 
half  of  the  income  should  be  applied 
to  the  maintenance  and  education  of 
the  testator's  own  children.  That 
intended  equality  would  be  disap- 
pointed, if  the  wife  were,  in  the  first 
place,  to  take  her  dower."  See  also 
Reynolds  r.  Torin,  1  Russ.  129. 

Although,  however,  Chalmers  ▼. 
Sloril  has  been  so  often  recognised 
and  followed  as  an  authority,  it 
scarcely  seems  to  have  been  decided 
upon  correct  principles ;  because, 
when  person  devises  <«all  his  estates" 
to  his  widow  and  children,  •<  equally 
to  be  divided  among  them,"  he,  ac- 
cording to  the  ordinary  rules  of  con- 
atruction,  would  be  held  to  devise 
only  what  belonged  to  him— viz.  the 
r«247l  ^®'*^^»  ♦subject  to  the  wi- 
L  -*  dow's  right  to  dower ;  and 
an  equal  division  of  the  estate  after 
the  assignment  of  the  widow's  dower 
by  metes  and  bounds,  would  fully 
satisfy  the  words  of  the  wili.     See 


1  Jarm.  on  Devises,  402 ;  ElRs  r* 
Lewis,  3  Hare,  815. 

If  a  man  devises  his  real  estate 
from  his  heir,  after  giving  his  widow 
a  provision  in  lieu,  satisfaction,  and 
bar  of  dower,  and  the  devisee  dies  in 
the  lifetime  of  the  devisor,  the  heir 
will  take  the  estate,  but  the  widow 
will  be  obliged  to  elect.  See  Picker* 
ing  V.  Lord  Starnford,  3  Ves.  387. 
But  a  gift  by  a  testator  to  his  widow, 
in  lieu  of  thirds  of  his  personal  pro- 
perly, does  not  preclude  her  from 
claiming  her  share  of  the  personalty 
under  the  Statute  of  Distributions, 
in  the  event  of  the  failure  of  a  be- 
quest of  that  property.  Thus,  in 
Pickering  v.  Lord  Stamford,  8  Ves. 
402,  where  a  testator  gave  part  of 
his  real  and  personal  property  to  his 
wife,  in  lieu  of  dower  or  thirds, 
which  she  could  claim  out  of  his 
real  or  personal  estate,  or  either  of 
them,  and  bequeathed  the  residue 
of  his  personal  estate  (part  of  which 
consisted  of  real  securities)  to  his 
executors,  for  charitable  purposes, 
which  bequest  was  of  course  void 
as  to  the  real  securities ;  it  was  held 
by  Lord  Loughborough,  affirming 
the  decision  of  Lord  Mvanley,  M. 
R.  (8  Ves.  882,)  that  the  widow 
was  not  barred  by  the  clauses  in  the 
will.  His  Lordship  observed,— 
«» Neither  an  heir-at-law,  nor,  by 
parity  of  reasoning,  next  of  kin,  can 
be  barred  by  any  thing  but  a  dis- 
position of  the  heritable  subject  or 
personal  estate,  to  some  person  cap- 
able of  taking.  Notwithstanding  all 
the  words  of  anger  and  dislike  ap* 
plied  to  the  heir,  he  will  take  what 
is  not  disposed  of.  It  is  impossible 
to  make  a  different  rule  as  to  per- 
sonal estate,  with  regard  to  what  is 
not  disposed  of.  Here  is  a  legal 
intestacy,  for  the  gift  to  the  charity 
is  void  at  law.  Being  a  legal  intes- 
tacy, I  am  to  control  the  Statute  of 
Distribatioos*     How  can  the  Com 
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possibly  do  that  ?  I  must  close  the 
will,  and  cannot  look  at  it."  See 
Symp9on  v.  Hornaby^  cited  3  Yes. 
835. 

A  provision  made  for  a  wife, 
••for  her  jointure,  and  in  lieu  of 
dower  and  thirds  at  common  law," 
does  not  extend  to  her  share  of  the 
personal  estate  under  the  Statute  of 
DistributioDs :  ColUion  y.  Garth,  6 
Sim.  19. 

With  regard  to  widows  married 
since  the  ist  January,  1834,  ques- 
tions of  election  will  less  frequently 
arise,  as  dower  may  now  be  much 
more  readily  barred  by  the  husband. 
See  3  &>  4  Will.  4,  c.  105,  ss.  4,  5, 
6,  7,  and  8  ;  and  by  s.  9,  it  is  enact- 
ed, ••that  where  a  husband  shall 
devise  any  land  out  of  which  his 
widow  would  be  entitled  to  dower, 
if  the  same  were  not  so  devised,  or 
any  estate  or  interest  therein,  to  or 
for  the  benefit  of  his  widow,  such 
widow  shall  not  be  entitled  to  dower 
out  of  or  in  any  land  of  her  said 
husband,  unless  a  contrary  intention 
r«M>4jn  ^^^^^  ^  •declared  by  his 
L  ^*"J  will;"  and  by  the  10th  see- 
tion  it  is  enacted,  <«  that  no  gift  or 
bequest  made  by  any  husband,  to  or 
for  the  benefit  of  his  widow,  of  or 
out  of  his  personal  estate,  or  of  or 
out  of  any  of  his  land  not  liable  to 
dower,  shall  defeat  or  prejudice  her 
right  to  dower,  unless  a  contrary 
intention  shall  be  declared  by  his 
will." 

The  doctrine  of  election  is  not 
applicable  to  creditors  taking  the 
benefit  of  a  devise  for  the  payment 
of  debts,  and  also  enforcing  their 
legal  right  against  other  funds  dis- 
posed of  by  the  will:  Kidney  v. 
Cou9$mdcer,  13  Yes.  136.  See  also 
Ciark  V.  Guise,  2  Yes.  617.  In 
Deg  v.  Beg,  2  P.  Wras.  412,  418, 
where  a  father  devised  his  own  es- 
tate, and  ao  estide  of  his  son's,  for 
thft  payment  of  debts,  the  son  was 


allowed,  as  a  creditor  of  his  father, 
to  share  with  the  other  creditors  in 
the  benefit  conferred  upon  them  by 
the  provision  for  payment  of  debts^ 
without  being  obliged  to  give  up  his 
own  estate.  But  these  questions 
will  not  arise  often  now,  as  real 
estates  are  liable  to  the  payment  of 
debts  by  simple  contract,  as  well  as 
specialty.     See  1  Will.  4,  c.  104. 

A  person  will  not  be  obliged  to 
elect  between  benefits  conferred  upon 
him  by  an  instrument,  and  an  inter- 
est which  he  takes  derivately  from 
another,  who  has  elected  to  take  in 
opposition  to  the  instrument.  Thus 
it  was  held,  that  a  husband  might  be 
tenant  by  the  curtesy  of  an  estate- 
tail,  which  his  wife  had  elected  to 
take  in  opposition  to  a  will,  under 
which  he  had  accepted  benefits: 
Liidy  Cavan  v.  PuUeney,  2  Yes. 
jun.  544;  9  Yes.  384.  See  also 
Brodie  v.  Barry,  2  Y.  &  B.  127. 

A  person  entitled  in  remainder, 
to  an  interest  in  property,  is  not 
bound  by  the  election  of  a  person 
having  a  prior  interest:  Ward  v. 
Baugh,  4  Yes.  623 ;  Long  v.  Long, 
6  Yes.  445. 

Privileges  of  persons  compelled  to 
e/ec/.'— Persons  compelled  to  elect, 
are  entitled  previously  to  ascertain 
the  relative  value  of  their  own  pro- 
perty, and  that  conferred  upon 
them :  Newman  v,  Newman,  1  Bro* 
C.  C.  186;  Woks  v.  Wake,  3  Bro. 
C.  C.  255 ;  1  Yes.  jun.  885 ;  CAo^ 
mers  v.  Storil,  2  Y.  &>  B.  222,; 
Render  v.  Rose,  8  P.  Wms.  124,  n. ; 
Whistler  v.  Whistler,  2  Yes.  jun. 
367,  371.  In  BoyrUon  v.  Boynton^ 
1  Bro.  C.  C.  445,  although  Lady 
Boynton  had,  by  her  answer,  elected 
to  take  her  dower,  instead  of  the 
benefit  given  to  her  by  her  husband's 
will.  Sir  Thmnus  SewtU,  M.  R., 
declared  on  the  hearing,  that  as  no 
account  of  the  testator's  personal  ea* 
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tate  and  of  his  debts  had  been  taken, 
she  was  not  obliged  to  make  any 
election  until  the  account  should  be 
taken,  and  it  should  appear  out  of 
what  real  eslate  she  was  dowable  at 
the  time  of  the  testator's  decease ; 
and  it  was  referred  to  the  Master  to 
take  an  account  of  the  personal  es- 
tate, and  also  to  state  out  of  what 
estates  she  was  dowable.    A  person 

r*2491  *^o'^P^'^®^  ^°  ®'^^^  "'•y  fi^® 
^        -^  a  bill  to  have  all  necessary 

accounts  taken  :  Butricke  v,  Brod" 

hurst,  3  Bro.  C.  C.  88  ;  1  Ves.  jun. 

171;   Pusey  v.  Desbouvrit^  3  P. 

Wros.  315;  and  an  election,  made 

under  a  mistaken  impression,  will 

not  be  binding,  for  in  all  cases  of 

election  the  Court,  while  it  enforces 

the  rule  of  equity,  that  the  parly 

shall  not  avail  himself  of  both  his 

claims,  is  anxious  to  secure  to  him 

the  option  of  either,  and  not  to  hold 

him    concluded  by  equivocal   acts, 

performed,  perhaps,  in  ignorance  of 

the  value  of  the  funds:  Fuacy  v» 

Desbouvrie,  3  P.  Wms.  815  ;  fVake 

Y.  Wakey  3  Bro.  C.  C.  255  ;  Kidney 

V.  Cou98maker,  12  Ves.  136 ;  JW/- 

Ion  V.  Parker y  1  Swanst.  381,  and 

note. 

What  will  be  considered  as  an 
election. — Election  is  either  express 
(about  which  it  is  unnecessary  to  say 
any  thing)  or  implied.  And  here 
considerable  difficulty  often  arises  in 
deciding  what  acts  of  acceptance 
or  acquiescence  amount  to  an  im- 
plied election ;  and  this  question,  it 
seems,  must  be  determined  more 
upon  the  circumstances  of  each  par- 
ticular case,  than  upon  any  general 
principle.  As  we  have  before  seen, 
any  acts,  to  be  binding  upon  a  per- 
son, must  be  done  with  a  knowledge 
of  bis  rights.  They  must  also  be 
done  with  the  intention  of  electing: 
Stratford  v.  Powell,  1  Ball  &  B.  I ; 
DiHon  V.  Pmher,  1  Swanst.  880, 


387.  It  is  difficult  to  lay  down  any 
rule  as  to  what  length  of  time,  after 
acts  done  by  which  election  is  usu- 
ally implied,  will  be  binding  upon  a 
party,  and  prevent  him  from  setting 
up  the  plea  of  ignorance  of  his  rights. 
In  Wake  v.  W^ake,  1  Ves.  jun.  335, 
it  was  held  that  three  years'  receipt 
of  a  legacy  and  annuity,  under  a 
will  by  a  widow,  in  ignorance  of  her 
rights,  did  not  preclude  her  from 
making  her  election ;  and  in  i?ey- 
nard  v.  Spence,  4  Beav.  103,  where 
a  widow  had  received  an  annuity 
for  five  years,  it  was  held,  she  had 
not  elected.  See  also  Buttricke  v. 
Brodhurst,  3  Bro.  C.  C.  90  ;  S.  C, 
1  Ves.  jun.  172;  Dillon  v.  Parker^ 

1  Swanst.  886.  But  a  person  may, 
by  his  acts,  sufl!er  specific  enjoyment 
by  others  until  it  becomes  inequita- 
ble to  disturb  it :  Tibbits  v.  TibbUs, 
19  Ves.  663.  Acts  of  implied  elec- 
tion which  will  bind  a  parly,  will 
also  bind  his  representatives :  Eaii 
of  Northumberland  ▼.  Earl  cf 
jSyhsford,  Amb.  540,  667.    See  also 

2  Ves.  525 ;  Strafford  v.  Poioell,  1 
Ball  &  B.  1 ;  Ardesoife  v.  Bennett 
2  Dick.  463 ;  and  some  acts  which, 
it  appears,  would  not  be  binding 
upon  him  if  insisted  upon  in  his  life- 
time, will  bind  his  representatives, 
M  upon  that  principle  only,"  as  ob- 
served by  Lord  Hardwicke,  «  not  to 
disturb  things  long  acquiesced  in  in 
families,  upon  the  foot  of  rights 
which  those,  in  whose  place  they 
stand,  never  called  in  question  :'* 
Tomkyns  v.  Ladbroke,  2  Ves.  593. 
But  if  the  representatives  of  those 
who  were  bound  to  elect,  and  who 
•have  accepted  benefits  nn-  p,o»/^T 
der  the  instrument  imposing  1^  -^ 
the  ebligation  of  election,  but  with- 
out explicitly  electing,  can  offer  com- 
pensation, and  place  the  other  party 
in  the  same  situation  as  if  those 
benefits  had  not  been  aecepted,  they 
may  renounce  them  and  determine 
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for  themselves :  Dillon  t.  Parker, 
I  Swanst.  385  ;  Moore  v.  Butler,  2 
S.  &  L.  268  ;  7)/S8en  v.  Benyon,  2 
£ro.  C.  C.  5.  If  election  be  doubt- 
ful, it  may  be  sent  to  a  jury  to  de- 
termine that  fact :  Roundel  v.  Cur- 
rer,  2  Bro.  C.  C.  73  ;  1  Swanston, 
383,  n. 

Where  an  infant  is  bound  to  elect, 
in  some  instances,  as  in  Streatfield 
▼.  Streatfield,  the  period  of  election 
is  deferred  until  after  the  infant 
comes  of  age.  See  Boughton  v. 
Boughton,  2  Ves.  12  ;  Bor  v.  Bor, 
3  Bro.  P.  C.  173,  Toml.  Ed.  In 
other  cases  there  has  been  a  refer- 
ence to  the  Master,  to  inquire  what 
would  be  most  beneficial  to  the  in- 
fant :  Chetwynd  v.  Fleetwood^  1 
Bro.  P.  C.  300,  Toml.  Ed. ;  2  S.  & 
L.  266 ;  Goodwyn  v.  Goodwyn,  1 
Yes.  228 ;  Bigland  v.  Huddleston, 
3  Bro,  C.  C.  286,  n. ;  Gretton  t. 
Howard^  1  Swanst.  418.  The  prac- 
tice as  to  election  by  married  women 
also  varies;  and  see  Mr.  Swan- 
ston's  note  to  Gretton  v.  Haward^ 
1  Swant.  413;  but  in  general  there 
will  be  a  reference  to  the  Master,  to 
inquire  what  is  most  beneficial  for 
them,  and  they  will  be  required  to 


elect  within    a  limited  time.     See 
Pulteney  v.  Darlington,  7  Bro.  P. 
C.  546,  547,  Toml.  Ed. ;   2  Ves, 
jun.   560;  3  Yes.    385;    Vane   v. 
Lord  Dungannon,  2  S.  &  L.  133  ; 
Davis  V.  Page,  9  Yes.  350.   In  TfH- 
son  V.  Lord  John  Townshend,  2  Yes. 
jun.   693,  Lord  Rosslyn,  although 
he  admitted  that  to  be  the   general 
practice,  dismissed  the  bill  without 
a  reference,  as  the  married  woman 
«•  had  manifestly  a  much  better  in- 
terest than  the  testatrix  intended." 
See  z\no  Ardesoife  v.  Bennet,2  Dick. 
463 ;  Parsons  v.  Dunne,  2  Yes.  60, 
Belt's  Suppl.  276.     A  married  wo- 
man is  not  competent,  during  cover- 
lure,    to  elect   between  a  jointure 
made  to  her  after  marriage  and  her 
dower    at  common  law:   Frank  v. 
Frank,  3  My.  db  Cr.  171 ;  nor  to 
elect  to  relinquish  a    reversionary 
chose  in  action :  Wall  v.  fFo//,  1 1 
Jur.  403.     A  person  who  does  not 
elect  within  the  time  limited,  will  be 
considered  as  having  elected  to  take 
against  the  instrument  putting  him 
to  his  election.      See  the  decree  in 
Streatfield  r.  Streatfield,  1  Swanst. 
447. 


The  principle  of  election,  treated 
in  the  preceding  note,  is  recognized 
and  established  in  this  country,  al- 
most exactly  as  in  England.  It  rests 
upon  the  equitable  ground,  that  no 
man  can  be  permitted  to  claim  in- 
consistent rights  with  regard  to  the 
same  subject,  and  that  any  one  who 
elaims  an  interest  under  an  instru- 
ment, is  bound  to  give  full  eflfect  to 
tbat  instruoiefit  as  far  aa  he  can :  a 


person  cannot  accept  and  reject  the 
same  instrument,  or,  having  availed 
himself  of  it  as  to  a  part,  defeat  its 
provisions  in  any  other  part :  and 
this  applies  to  deeds,  wills,  and  all 
other  instruments  whatsoever.  See 
McElfresh,  AdmW,  v.  SeUey  and 
Barfs,2G\\\,  182,  201,  202 ;  Field 
y.  Eatonf  1  Derereux'  Equity,  288, 
286,  287  ;  Fx'rs  of  Cogdeli  v.  W- 
d9Wf  l^c.  8  Desaussare,  846,  887 ; 
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Whildm  V.  Whilden,  Riley^s  Chan- 
eery,  205,  207 ;  Cauffman  v.  Cauff- 
man,  17  Sergeant  &  Rawle,  16,  24, 
25  ;  Stump  and  others  v.  Findlay 
and  others,  2  Rawle,  168, 174  ;  Glen 
"v.  Fisher,  6  Johnson's  ChaDcery,  33, 
35. 

It  has  been  said,  very  jastly,  that 
«« the  cases  arising  under  the  doctrine 
of  election  are  susceptible  of  being 
divided  into  two  classes  ;  first,  those 
of  election  proper,  where  something 
is  given  by  the  will  to  one  who  is 
entitled  to  some  other  thing  disposed 
of  by  the  said  will  to  another,  in 
which  case  the  devisee  is  put  to 
choose  whether  he  will  take  that 
which  is  given,  or  that  to  which  he 
has  a  claim ;  and  secondly,  those 
cases  in  which  there  is  an  express 
condition  annexed  to  a  devise,  with 
which  the  devisee  must  comply,  or 
Dot  take  the  property  ;  in  which  case 
he  is  to  elect  whether  he  will  com- 
ply with  the  condition  or  give  up 
the  property;  but  in  which,  if  he 
does  not  comply  with  the  condition, 
he  violates  none  of  the  provisions  of 
the  will  as  to  any  other  person  than 
himself;"  Hall  v.  Hail,  2  M*Cord's 
Chancery,  269,  306.  This  distinc- 
tion undoubtedly  exists,  and,  in  some 
parts  of  this  subject,  is  important. 
Wherever  there  is  in  the  will  a  clear 
intention  that  a  legatee  or  devisee 
shall  not  take  but  upon  terms  of  giv- 
ing up  something  else,  there  is  a  con- 
dition, affecting  the  title  of  the  party 
to  the  legacy  or  devise ;  but  election 
in  equity,  depends  upon  the  inconsis- 
tency of  holding  both  interests,  even 
though  the  testator  may  not  have 
been  aware  that  his  will  would  give 
rise  to  any  such  inconsistency,  and 
therefore  may  not  have  contemplated 
that  the  party  should  be  put  to  an 
election. 

In  all  cases,  the  intention  to  create 
an  election,  or  the  intention  to  make 
such  dispositions  as  raise  an  election, 
18 


—that  is  to  say,  the  construction  upon 
which  the  party  is  put  to  an  election, 
— must  be  clear  upon  the  face  of  the 
will  :  a  party  will  never  be  put  to 
an  election  upon  a  doubtful  construc- 
tion ;  ME/fresht  Adm^r,  v.  Schley 
8r  Barr,  2  Gill,  182,  201,  202  ;  and 
the  intention  must  be  derived  from 
the  will  itself,  and  not  from  evidence 
dehors;  City  of  Philadelphia  v.  Da- 
vis,  1  Wharton,  490,  502  ;  Timber- 
lake  V.  Parish's  Ex^or,  5  Dana, 
345. 

It  is  universally  agreed,  in  this 
country,  that  the  principle  upon 
which  equity  enforces  an  election, 
in  a  case  where  there  is  not  a  condi- 
tion, is  compensation,  not  forfeiture. 
If  a  benefit  is  given  by  a  will,  and 
some  property  or  interest  of  the  leg- 
atee is  given  to  a  third  person,  if  the 
first  legatee  elect  to  retain  his  proper- 
ty, he  does  not  forfeit  all  benefits 
given  him  by  the  will,  but  is  only 
bound  to  make  compensation  to  the 
disappointed  party  according  to  the 
value  of  the  interest  given  ;  Key  v. 
Griffin,  1  Richardson's  Equity,  67, 
68 ;  Stump  and  others  v.  Findlay 
and  others,  2  Rawle,  168,  174; 
Cauffman  v.  Cauffman,  17  Sergeant 
db  Rawle,  16,  24,  25  ;  City  of  Phil- 
adelphia V.  Davis,  1  Wharton,  490, 
502. 

This  equitable  election  usually 
arises  when  a  testator  gives  to  A. 
certain  property  real  or  personal,  and 
in  the  same  will,  gives  a  third  party 
certain  property  belonging  to  A. ;  in 
this  case,  A.  must  elect  between  the 
two ;  if  he  accept  the  legacy  or  de- 
vise to  himself,  he  must  confirm  and 
carry  out  the  gift  of  his  own  property 
to  the  third  party ;  and  if  he  files  a 
bill  for  the  legacy,  equity  will  com- 
pel him  to  make  his  election  within 
a  certain  time,  and  to  execute  such 
conveyances  as  will  giveefi&ct  to  the 
gift  of  his  property  which  the  testator 
has  made :.  and  this  applies  equally 
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to  the  case  where  *a  testator  disposes 
of  property  belonging  to  his  wife  in 
her  separate  right ;  Field  v.  Eaton^ 
1  Devereux'  Equity,  283,  286; 
Upshaw  V.  Upshaw  and  others^  2 
Hening  &  Munford,381;  Kinnaird 
Ex'r,  fyc.  V.  WUliams's  ^d'mr  et 
al.,  8  Leigh,  400 ;  Brown  v.  Bick- 
ettSt  3  Johnson's  Chancery,  553, 
556 :  ^llen  v.  Getz,  2  Penrose  and 
Watts,  311,  323;  Hall  v.  HaU,  1 
Bland,  430,  134;  Craig  v.  Craig 
and  Hart,  7  Dana,  1,  5;  ExWa  of 
Cogdell  V.  The  Widow,  c^c,  3  De- 
saussure,  346,  388 ;  McGinnia  et 
al.  V.  McGinnia,  1  Kelly,  496. 
«» Ever  since  the  case  of  Noyes  v. 
Mordaunt,^*  said  Gaston,  J.  in  Mel- 
.  chor  V.  Burger,  1  Devereux  and 
'  Battle's  Equity,  634,  •«  it  has  been 
holden  for  an  established  principle  of 
equity,  ihat  where  a  testator  by  his 
will  confers  a  bounty  on  one  person, 
and  makes  a  disposition  in  favour  of 
another  jorc/Mrftcia/ to  the  former,  the 
person  thus  prejudiced  shall  not  in- 
sist upon  his  old  right,  and  at  the 
same  time  enjoy  the  bounty  conferred 
by  the  will.  The  intention  of  the 
testator  is  apparent  that  both  dispo- 
sitions shall  take  eflect,  and  the  con- 
science of  the  donee  is  affected  by 
the  condition  thus  implied,  that  be 
shall  not  defraud  the  design  of  the 
donor  by  accepting  the  benefit,  and 
disclaiming  the  burthen — giving  ef- 
fect to  the  disposition  in  his  favour, 
and  defeating  that  to  his  prejudice. 
The  donee  is  therefore  put  to  his 
election,  either  to  take  the  thing 
given,  and  confirm  the  will ;  or  re- 
taining what  is  his  independently  of 
the  will,  to  surrender  to  the  disap- 
pointed devisees  or  legatees,  so  much 
of  what  the  testator  has  given  him, 
as  will  compensate  them  for  the  dis- 
appointment." It  makes  no  difier- 
ence,  in  regard  to  election,  whether 
the  testator  knew  that  the  property 
be  attempted  to  dispose  of»  belonged 


to  another,  or  whether  he  mistakenly 
supposed    that    it    was    his    own ; 
McGinnia  et  al,   v.  McGinnis,  1 
Kelly,  496,  503  ;  Stump  and  others 
V.   Findlay  and  others,  2  Rawle, 
168,  174.     But  the  intention  to  dis- 
pose of  property  which  calls  for  an 
election,  must  be  clear  and  unequi- 
vocal, both  in  respect  to  the  particu- 
lar property  which  is  the  supposed   y\ 
subject  of  disposal,  and  in  respect 
to  the  design  and  attempt  to  dispose 
of  it.     •«  To  put  the  legatee  to  his 
election,"  said  Ruffin,  C.  J.  in  /f  t7- 
son  V.  Amy,  1  Devereux  and  Bat- 
tle's Equity,  376,  377,  "  it  is  neces- 
sary  that    the    instrument    should 
clearly  ascertain  the  property  given, 
and  that  the  gifts  themselves  should 
be  in  such  terms,  as  are  inconsistent 
with  the  notion  that  the  donee  can 
keep  his  own  estate,  and  also  take, 
under  the  will,  without  defeating  the 
intention  of  the  testator.     It   is,  in 
other  words,  in  the  nature  of  a  con- 
dition, and  generally  speaking  that 
condition  is  implied  from  the  nature 
of    the    several    dispositions ;    and 
where  the  implication  is  not  plain 
therefrom,    and    almost   necessary, 
such  a  condition  cannot  be  implied, 
because  no  one  in  a  doubtful  case,  is 
to  be  taken  as  intending  to  give  away 
what  belongs  to  another."     "The  in- 
tention of  the  testator,  that  such  devi- 
see should  be  put  to  an  election," said  ^ 
Bland,  C.  in  Hall  v.  HaU,  1  Bland,-^ 
130,  135,  ••  must  be  either  distinctly 
expressed,  or  very  strongly  manifes- 
ted   by   facts    and    circumstances ; 
for,   no    one    can   be    stripped    of 
his  rights  by  guessing  or  conjecture. 
It  must   distinctly  appear,  that  the 
claim  is  irreconcileable  and  incom- 
patible with  the  devise  ;  or  that  to 
sustain  the  claim,  would  throw  the 
testator's  estate  into  a  channel  en- 
tirely different  from  that  in  which 
he  had  placed  it  by  his    will.     To 
prevent  such  a  perversion,  or  disap- 
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pointmeDt  of  the  express,  or  clearly 
manifested  intention  of  the  testator, 
a  court  of  equity  will,  by  a  strong 
operation  of  its  powers,  put  the  de- 
visee to  an  election.  But  there  is 
DO  instance  of  a  devisee  being  made 
to  elect  upon  slight  presumptions  or 
inferences  ;  or  where  the  will  might 
have  its  full  eflfect  without  impair- 
ing the  obligation  of  the  claim ;  or 
where  the  testator  has  property, 
which  is  absolutely  his  own,  an- 
swering fully  to  the  description  of 
that  spoken  of  in  bis  will,  and  by 
which  all  its  expressions  may  be 
satisfied."  Accordingly,  it  was  held 
in  that  case,  that  a  devise  of  all  the 
testator's «« estate,  real  and  personal," 
would  not  be  considered  as  including 
an  estate  tail,  so  as  to  put  the  heir 
in  tail  to  an  election,  though  the  testa- 
tor might  have  disposed  q^  the  es- 
tate tail  in  his  lifetime^ 

As  election  depends  upon  the  ap- 
parent intent  of  the  testator,  at  the 
same  time  that  he  gives  to  one  le- 
gatee a  portion  of  his  own  pro- 
perty, to  give  to  another  certain 
property,  which,  in  fact,  -then  be- 
longs to  the  former  legatee,  it  can 
never  arise  where  the  legatee  had 
not,  at  the  time  of  the  execution  of 
the  will,  any  interest  or  right  in  the 
latter  property  ;  for,  though,  a  will, 
in  respect  of  its  legal  operation,  takes 
effect  only  at  the  death  of  the  testa- 
tor, yet,  in  arriving  at  intention,  re- 
gard must  be  had  to  the  state  of 
things  existing  at  the  time  the  will 
is  made,  and  not  to  subsequent  cir- 
cumstances, unless  they  are  express- 
ly referred  to  and  provided  for ;  ac- 
cordingly, where  a  testator  bequeath- 
ed a  legacy  to  his  daughter,  and  a 
certain  slave  to  another  person,  and 
afterwards,  during  his  life,  gave  the 
slave  to  his  daughter,  it  was  held 
that  the  daughter  was  not  oblig- 
ed to  elect  between  accepting  the 
legacy  and  retaining  the  slave,  but 


was  entitled  to  both  :  it  was  a  mere     . 
ademption  of  the  legacy  of  the  slave     7 
in  his  will.     Long  v.  Pfler^  2  Rich- 
ardson's   Equity,  283 :     See    also 
Hall  V.  Hall,  2  M*Cord's  Chancery, 
269,  300. 

The  principle  of  election,  by  im- 
plication, in  equity, depends  upon  the 
circumstance  that  the  same  instru- 
ment which  transfers  or  conveys 
certain  property  of  the  testator's  to 
one  legatee  or  devisee,  transfers  or 
conveys  certain  other  properly  to 
another  legatee  or  devisee,  and  that 
the  former  beneficiary,  availing  him- 
self of  the  instrument  in  one  parti- 
cular, must  not  defeat  its  operation 
in  another.  But  if  the  latter  devise 
or  bequest  be  invalid, — if  the  instru- 
ment in  respect  to  it  be  legally  in- 
operative and  void — the  former  be- 
neficiary's retaining  his  own  property 
does  not  defeat  the  operation  of  the 
instrument.  If  it  be  a  will,  it  does 
not  defeat  the  intention  of  the  testa- 
tor legally  declared.  Retaining  the 
subject  of  a  transfer  does  not  disap- 
point the  instrument,  if  the  law  has 
already  avoided  and  nullified  the 
transfer.  This  occurs  in  the  case  of 
a  devise  of  lands  by  a  feme  covert, 
or  an  infant,  or  under  a  will  not  exe- 
cuted so  as  to  pass  lands.  There  is  in 
such  cases  no  election  from  implied 
intention.  But  still  there  may  be, 
from  actual  intention  on  the  part  of 
the  testator.  And  this  brings  up  the 
distinction  mentioned  at  the  begin- 
ning of  this  note,  between  an  election 
based  upon  a  condition,  and  an  elec- 
tion enforced  by  a  court  of  equity, 
upon  mere  implication  ;  a  distinction, 
plain  enough,  abstractly,  but  of 
infinite  difficulty  in  the  applica- 
tion. It  may,  perhaps,  be  said, 
in  general,  that  if  it  be  expressly 
declared  in  the  will,  or  if  the  dispo- 
sitions in  the  will  are  such  that  it  is 
plainly  apparent,  that  the  testator 
did  not  intend  one  devise  or  bequest 
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to  take  efiect  unless  in  the  case  of  an- 
other's taking  efiect — if  the  several 
devises  or  bequests  are  so  connected 
together  and  dependent  upon  one 
another,  that  one  cannot  take  efiect 
according  to  the  testator's  intention 
without  the  other — then,  it  is  a  con- 
dition, and  the  legatee  or  devisee  ac- 
cepting a  benefit  under  such  an 
arrangement  must  give  effect  to 
other  devises  forming  an  inseparable 
part  of  such  an  arrangement,  even 
though  these  other  dispositions  are 
not  valid  and  legal  as  devises.  A 
case  of  mere  equitable  election  arises 
where  only  the  instrument^  or  the 
operation  of  it,  would  be  disappoint- 
ed in  part:  if  the  purpose,  object, 
and  actual  intention  of  the  testator  in 
regard  to  making  a  particular  devise 
or  legacy  would  be  violated  and  de- 
feated, without  the  devisee's  or  lega- 
tee's carrying  out  such  object  and 
intention,  it  is  a  condition.  This 
subject  was  discussed  in  Melchor  v. 
Burger^  1  Devereux  and  Battle's 
Equity,  634.  The  distinction  is 
there  stated  between  a  devise  or 
beqttest  to  the  heir,  on  condition  of 
giving  up  the  land  to  which  he 
would  be  otherwise  entitled,  and  a 
case  of  election  proper,  arising  from 
equitable  implication.  If  a  condi- 
tion of  giving  up  the  lands  to  an- 
other be  annexed  to  a  legacy  to  the 
heir-at-law,  though  in  a  will  not  ex- 
ecuted so  as  to  pass  lands,  the  heir 
could  not  claim  the  legacy  without 
complying  with  the  condition :  but 
if  the  two  things  be  not  thus  con- 
nected by  a  condition,  but  there  be 
merely  a  bequest  to  the  heir,  and  a 
devise  of  real  estate  to  some  ottier 
person,  by  one  not  having  legal  capa- 
city to  make  such  a  disposition,  or 
in  a  will  not  sufficiently  executed 
for  the  purpose,  though  the  instru- 
ment be  operative  in  regard  to  per- 
sonalty, there  is  no  obligation  on  the 
heir  to  elect  between  his  rights  as 


heir,  and  the  personal  benefit  be- 
queathed by  the  will ;  the  attempted 
devise,  being  nought,  afibrds,  it  ia 
said,  no  legal  evidence  of  an  inten- 
tion to  devise  away.  «»If  no  more 
appears,"  says  Qaston,  J.,  in  that 
case,  *»  than  a  devise  from  the  heir* 
and  a  bequest  of  personalty  to  him, 
in  a  will  sufficiently  executed  to  pass 
personal,  but  not  sufficiently  executed 
to  pass  real  esuite,  it  is  a  good  will  of 
the  personalty ;  it  is  no  will  as  to  the 
lands ;  there  is  no  implied  condition 
of  election  ;  and  the  heir  may  keep 
the  lands  descended,  and  also  take  his 
legacy."  In  Snelgrove  et  al.  r.  Snel" 
grove  et  ai.^  4  Desaussure,  274, 
300,  the  same  principle  was  de- 
cided. That  the  legacy,  however, 
may  be  so  inseparably  connected 
with  the  devise,  and  dependent  upon 
it,  as  to  be  in  effect  conditional,  is 
shown  by  NiUt  v.  Nutt  et  aL,  I 
Freeman's  Chancery,  128.  There, 
a  devise  of  the  testator's  whole  real 
and  personal  esUtte  was  made  to  one 
who  was  not  the  heir-at-law,  by  a 
will  executed  so  as  to  pass  person- 
alty, but  not  so  as  to  pass  real  estate, 
and  legacies  were  charged  on  it  pay- 
able to  the  heirs-at-law  and  others. 
It  was  held,  that  as  the  devise  was 
of  the  fund,  out  of  which,  in  part,  the 
legacies  were  to  be  paid,  the  legacy 
was  clearly  upon  an  implied  condi- 
tion that  the  devise  should  take 
effect,  and  equity  would  give  effect 
to  it,  and  put  the  heir  to  an  elec- 
tion* 

How  far  the  doctrine,  that  a  void 
devise  does  not  put  a  party  to-  an 
election  applies  to  a  devise  of  after- 
acquired  lands,  which,  independently 
of  special  legislation,  is  an  inopera- 
tive disposition,  has  been  discussed 
in  some  of  the  American  cases.  In 
HaU  V.  HaU,  2  M^Cord's  Chancery, 
269,  290,  306,  a  testator,  having 
made  a  provision  for  his  wife  in  his 
will,    expressly    declared    that    it 
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M  should  be  taken  in  lieu  and  bar  of 
all  claim  of  dower,  inheritance,  or 
any  other  claim  on  her  part,"  and 
the  question  arose  whether  she  was 
bound  to  elect  in  reference  to  her 
title  as  distributee  of  the  after-ac- 
quired lanc|8.  The  case,  however, 
was  decided  against  the  necessity  of 
election,  on  the  ground  that  it  did 
Dot  sufficiently  appear,  that  the  tes- 
tator had  reference  to  after-acquired 
lands,  when  he  inserted  that  clause ; 
the  presumption,  in  fact,  being  that 
he  referred  only  to  the  estate  which 
he  then  bad.  The  City  of  PhiladeU 
phia  v.  Davis,  1  Wharton,  490, 
•^  503,  went  upon  the  same  ground, 
that  it  did  not  clearly  appear  that 
the  testator  was  intending  to  dispose 
of  after-acquired  lands:  but  Ken- 
nedy, J.,  declared  his  own  opinion, 
and  that  of  a  majority  of  the  Court, 
to  be,  that  if  the  tesUttor  had  intend- 
ed to  dispose  of  after-acquired  lands, 
a  legacy  to  the  heir-at-law  would  not 
have  made  a  case  for  election.  He 
said,  that  where  there  is  a  devise  or 
bequest  on  a  condition,  express,  or 
implied  from  a  construction  that 
admits  of  no  doubt  or  uncerthinty, 
the  devisee  or  legatee  cannot  take 
the  benefit  except  upon  the  condi- 
tion :  but  where  the  election  arises 
only,  impliedly,  from  a  legacy  being 
g^ven  to  one,  and  lands  which  would 
descend  on  him  being  disposed  of  to 
another,  a  devise  that  is  inoperative 
and  invalid,  as,  of  after-acrjuired 
lands,  will  not  create  an  election. 
This  doctrine,  however,  is  entirely 
contradicted  by  McElfresh,  AdnCr 
▼.  Sthky  and  Bart,  2  Gill,  182. 
There,  a  testator  devised  and  be- 
queathed to  one  of  his  sisters.  A.,  all 
his  real  and  personal  estate,  *»of 
irhicb  he  was  then  possessed,  or  of 
which  he  might  be  possessed,  at  the 
time  of  his  death  ;*'  and  to  another 
aister,  B.,  he  gave  certain  real  and 
personal  estate.     The  question  was, 


whether  B.  could  claim  this  devise 
and  bequest,  and  also  her  share  as 
heir-at-law,  in  a  certain  farm  pur- 
chased by  the  testator  after  the  exe- 
cution of  his  will.  The  Court  of 
Appeals  held,  that  though  the  prin- 
ciple of  election  did  not  apply  in  the 
case  of  void  wills,  such  as  a  will  of 
lands  of  a  feme  covert  or  an  infant,  , 
or  one  not  executed  so  as  to  pass*^ 
lands,  those  not  being  wills,  and  not 
capable  of  being  read  in  evidence, 
and  therefore  not  adequate  to  demon- 
strate intention ;  yet,  that  it  did 
apply  wherever  the  will  was  pro- 
perly in  evidence,  and  the  intention 
clearly  indicated,  though  the  devise 
was  ineffective,  as  in  case  of  a  disposi- 
tion of  after-acquired  lands.  They 
said,  that  there  might  be  an  implied 
condition  in  a  devise  or  bequest  to  an 
heir-at-law,  if  the  intent  was  plain  and 
clear,  as  well  as  an  express  condi- 
tion: and  accordingly  they  held  that 
B.  was  put  to  her  election  in  respect 
to  her  claim  upon  the  after-acquired 
lands.  This  last  decision  appears  to 
put  the  subject  upon  its  true  footing. 
An  election  will  not  be  enforced 
unless  the  intent  to  dispose  of  after- 
acquired  lands  be  clear  and  undenia- 
ble :  but  if  such  an  intent  clearly  ap- 
pear, the  matter  stands  exactly  upon 
the  same  ground  with  every  other 
disposition  of  property  which  the 
testator  does  not  own.  The  opinion 
of  Mr.  Justice  Kennedy  in  City 
of  Philadelphia  v.  Davis,  1  Whar- 
ton, 490,  609,  that  a  devise  of  after- 
acquired  lands  is  ««void,  invalid* 
and  in  efiect  no  will  with  respect  to 
those  lands,"  seems  to  be  an  entire 
misconception.  The  devise  of  after- 
acquired  lands  is  not  void;  it  is, 
legally,  a  valid  devise;  the  only 
difficulty  is,  that  the  testator  has  no 
power  over  the  subject  of  the  devise. 
It  is  simply  a  devise  of  property 
which  the  testator  does  not  own  and 
over  which  he  has  no  control.    It  is 
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then  exactly  on  the  footing  of  every 
other  attempt  to  dispose  of  property 
belonging  to  others.  Ail  such  de- 
vises are  inoperative ;  and  yet  they 
raise  a  case  of  election.  The  case 
where  the  instrument,  or  some  parti- 
cular part  of  it,  is  insufficient  and 
legally  void  as  a  declaration  of  in- 
tention, and  as  a  transfer  of  such 
rights  as  the  testator  may  have,  is 
totally  difierent  from  the  case  where 
the  instrument  is  in  all  respects  un- 
exceptionable in  law,  but  a  part  of 
it  finds  no  subject  upon  which  it  can 
operate  effectively. 

The  remarks  of  Sir  W.  Grant,  M. 
R.,  in  Kidney  v.  Coussmaker^  12 
Vesey,  136,  154,  referred  to  in  the 

^  preceding  note,  that  the  doctrine  of 

election  is  inapplicable  to  creditors, 
if  it  is  to  be  regarded  as  the  announce- 
ment of  a  general  principle,  is  op- 
posed by  decisions  in  this  country, 
and  seems  not  to  be  well  founded. 

*         It  has  been  decided,  in  Pennsylva- 
nia, that  creditors  taking  a  benefit 
under  an  instrument  making  provi- 
sion for  them,  cannot  object  to  any  of 
the  conditions  or  terms  of  the  instru- 
ment, nor  to  any  provisions  which  it 
makes  for  other  persons.     In  one 
case,  a  debtor  mortgaged  property  to 
three  distinct  creditors,  two  of  whom 
(including  the  plaintiff)  bad  advanc- 
ed, at  the  date  of  the  mortgage,  the 
amounts  secured  thereby,butthe third 
had  not  then  done  so,  but  afterwards 
made  up  the  deficiency  by  further 
advances.    The  plaintiff,  aAer  hav- 
ing joined  in  suing  out  the  mortgage, 
claimed  to  appropriate  the  proceeds 
to  the  exclusion  of  the  third  creditor, 
who  had  been  secured  in  the  mort- 
gage for  advances  not  then  made,  on 
the  ground  that  the  plaintiff  by  see- 
ing the  land  apparently  protected  by 
this  mortgage,  might  have  been  pre- 
vented from  proceeding  against  it  by 
other  methods.     •«  It  must,  perhaps, 
be  conceded,"  said  Gibson,  C.  J.  in 


delivering  the  opinion  of  the  Court, 
"that  a  mortgage  to  secure  future 
advances,  which  does    not  contain 
notice  of  the    agreement,  is   void 
against  creditors  generally,  because 
the  land  is  apparently  covered  for 
more  than  it  actually  owes,  and  pur- 
suit might  thus  be  eluded,  when  a 
knowledge  of  the  true  state  of  the 
facts  would  invigorate  exertion,  and 
render  success  certain.      Had  the 
plaintiff  claimed  as  a  general  credi- 
tor, the  mortgage  might  not  have  en- 
titled the  others    to   a   preference. 
But,  so  far  is  he  from  having  treated 
it  as  fraudulent,  that  he  has  elected 
to  claim  under  it.   Now,  there  is  no 
rule  of  equity  more  universal  in  its  ap- 
plication, or  more  just  in  its  conse- 
quences, than  that  a  party  shall  not 
claim  in  repugnant  rights,  and  that 
be  who  takes  the  benefit  shall  also 
bear  the  burden.      The  books  are 
full  of  cases  which  show,  that  a  par- 
ty shall  not  contest  the  validity  of  an 
instrument  from  which  he  draws  a 
benefit,  or  affirm  it  in  part  and  dis- 
affirm it  in  part.     Here  the  plaintiff 
might  have  repudiated  the   whole 
transaction,  and  stood  on  his  former 
rights :  but,  claiming  to  participate 
in  the  benefit,  he  can  be  admitted  only 
on  the  terms  prescribed  by  the  mort- 
gagor.    It  cannot  be  believed  that 
the  mortgagor  would  have  preferred 
the  plaintiff  at  the   expense  of  the 
general  creditors,  on  any  other  terms 
than   having  his  assent  to  the  mort- 
gage as  a  security  for  those  future 
advances  ;  to  withhold  it  now,  would 
be  a  fraud  on  him."    Irtvin  v.  Tabb^ 
17  Sergeant   &  Rawle,  419,  423. 
The  same  principle  was  enforced  in 
Mlum  V.  Yard,  1  Rawle,  163,  171. 
In   that  case,  the  plaintiff,  having 
taken  a  dividend  under  a  voluntary 
general   assignment  of  his   debtor, 
sought  to  attach  a  certain  interest  as 
being  the  debtor's  and  not  vested  in 
he  assignees,  on  the  ground  that  the 
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assignment  was  fraudulent  for  re- 
straining the  assignees  from  selling 
for  three  years.  That  restriction, 
said  Gibson,  C.  J.,  undoubtedly 
brought  the  deed  within  the  purview 
of  the  St.  13  Eliz. ;  and  «  the  plain- 
liflT might  originally  have  repudiated 
this  assignment,  but  having  taken  a 
dividend  under  it,  he  shall  not  now 
question  its  validity.  Where  money 
is  actually  received,  and  on  an  im- 
plied condition  that  the  receiver  shall 
not  question  the  title,  every  princi- 
ple of  natural  justice  requires  that 
the  condition  should  be  performed. 
But  it  is  supposed  that  the  doctrine 
of  election  is  inapplicable  to  credi- 
tors. There  is  no  adjudication  in 
support  of  this,  but  Kidney  v.  Couaa^ 
fnaker,  from  which,  in  the  broad 
terms  in  which  the  principle  is  predi- 
cated, I  entirely  dissent.  That  was 
the  case  of  a  devise  of  part  of  the  es- 
tate to  trustees  for  payment  of  debts  ; 
and  it  was  held  that  the  creditors 
having  obtained  from  the  trust  fund, 
satisfaction  only  in  part,  were  not  pre- 
cluded  from  recourse  to  other  parts 
of  the  estate  which  passed  by  the 
same  will  To  this  I  entirely  assent, 
because  the  creditors  could  not  be 
viewed  as  legatees,  and  the  setting 
opart  of  a  portion  of  the  estate  for 
the  sake  of  convenience,  indicated  no 
intention  that  the  creditors  should 
not  be  paid  in  the  event  of  its  falling 
short.  The  law,  therefore,  would 
not  imply  a  condition  that  the  credi- 
tors should  relinquish  their  right  on 
the  rest  of  the  estate.  But  the  un- 
qualified assertion  of  the  master  of 
the  Rolb,  that  the  doctrine  of  elec- 
tion 18  utterly  inapplicable  to  credi- 
tors, seems  to  be  received  with  many 
grains  of  allowance  even  in  England. 
(1  Hovenden's  notes  to  Vesey,  172.) 
In  Irwin  r.  Tabby  we  applied  it  to 
creditors  claiming  different  debts, 
aoder  the  same  mortgage.  In  the 
case   at  bar,  the  debtor  might  pre- 


scribe the  terms  ;  and  the  plaintiflT 
having  received  his  dividend  on  an 
inherent»condition  to  permit  the  whole 
arrangement  to  take  efiect,  it  seems 
clear  that,  subsequent  to  the  period 
of  acceptance,  the  debt  attached  as 
due  to  the  assignor,  was  to  every  in- 
tent vested  in  his  assignees.*' 

The  application  of  the  doctrine  of 
election  to  the  case  where  a  devise 
or  bequest  is  made  to  the  widow  of 
the  testator,  and  the  estate  of  which 
she  would  be  dowable,  is  disposed  of 
to  others,  has  been  much  discussed  ; 
and  though  the  general  principle  be- 
longing to  the  subject  is  settled  and 
unquestioned,  the  bearing  of  it  in 
particular  instances  has  led  to  some 
conflict  in  the  decisions.  The  gene- 
ral rule  is  agreed  to  be,  that  as  dow- 
er is  a  legal  interest  vested  in  the 
wife  by  the  act  of  the  law,  paramount 
to  the  will  of  the  husband  and  be- 
yond his  control,  of  which  matters 
he  is  presumed  to  be  cognizant,  and 
as  every  devise  or  bequest  imports  a 
bounty,  and  does  not  naturally  imply 
satisfaction  of  a  pre-existing  incum- 
brance, a  gift  to  the  wife  in  the  will, 
is  to  be  taken  as  a  cumulative  provi- 
sion, unless  the  intent  that  it  shall  be 
in  lieu  and  exclusion  of  dower,  be 
demonstrated  by  express  declaration, 
or  by  clear  and  manifest  implication 
arising  from  the  instrument's  contain- 
ing some  provision  incompatible  with 
the  right  of  dower.  To  establish 
such  implied  intention,  the  claim  of 
dower  must  be  inconsistent  with  the 
will,  and  repugnant  to  its  disposi- 
tions, or  some  of  them.  It  must,  in 
fact,  disturb  or  disappoint  the  will. 
It  is  not  enough  that  the  matter  is 
doubtful,  or  that  the  testator  did  not 
contemplate  that  his  wife  should  take 
both  estates  :  she  will  not  be  put  to 
an  election,  unless  it  be  clear  that  he 
distinctly  contemplated  and  designed 
that  she  should  not  enjoy  both 
provisions,  or  unless  he  has  made 
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each  a  disposition  of  his  estate,  that 
the  assertion  of  dower  would  do  vio- 
lence to  his  will.  This  is,  in  sub- 
stance, the  principle  established  after 
a  careful  review  of  the  cases,  by 
Chancellor  Kent  in  Msit  v.  ^dsit^ 
2  Johnson's  Chancery,  448 ;  and 
however  variously  it  may  have 
been  enforced,  it  is  accepted  in  the 
subsequent  cases,  as  the  true  and 
sound  rule  upon  the  subject.  See 
Smith  V,  Knisktm^  4  Id.  9 ;  Wood 
V.  Wood,  6  Paige,  597,  601 ;  Ful- 
ler V.  Yates,  8  Id.  325  ;  Sar^ord  v. 
Jackson,  10  Id.  266 ;  Havens  v.  Ha- 
vens and  others,  1  Sand  ford,  325, 
330 ;  Butl  V.  Church,  5  Hill,  206  ; 
S.C.2Denio,430;  Gordon,  Adm'r^ 
V.  Stevens,  2  Hill's  Chancery,  46 ; 
Whilden  v.  Whilden,  Riley's  Chan- 
eery,  205;  Brown  v.  Caldwell,  1 
Speers'  Equity  322  ;  THmberlake  v. 
Parish's  Ex* or,  5  Dana,  345; 
Stark  et  al.  v.  Hunton  et  al..  Sax- 
ton's  Chancery,  217,224,225;  JKn- 
sey  et  al,  v.  Woodward,  3  Harrington, 
459, 464.  See  also  Ambler  and  wife 
V.  Norton,  4  Hening  &  Munford, 
23,  44;  Snelgrove  et  al.  v.  Snel- 
grove  et  al,  4  Desaussure,  274, 294 ; 
Webb  V.  Evans,  1  Binney,  565, 572 ; 
Kennedy  v.  Nedrow,  1  Dallas,  415, 
418;  Hamilton  v.  Buckwalter,  2 
Yea tes,  389, 392, 393 ;  M^Cullough 
and  wife  v.  Allen  and  wife,  3  Id.  10, 
12.  "The  right  of  dower,"  said 
Johnson,  Ch,  in  Brown  v.  Caldwell, 
1  Speers'  Equity,  322,  325,  "is 
amongst  the  most  favoured  by  the 
law.  It  is  put  on  the  footing  of  life 
and  liberty,  and  in  looking  through 
the  cases,  one  is  led  almost  to  con- 
clude, that  common  sense  and  sound 
reasoning  have  been  violated  in  giv- 
ing it  effect.  But  there  is  less  appa- 
rent impropriety  in  it,  when  it  is 
recollected  with  what  facility  the 
husband  may  put  his  intention  be- 
yond all  dispute,  by  declaring  that 
the  provision  made  for  the  wife  was 


intended  to  bar  her  right,  of  dower." 
This  presumption  in  favour  of  the 
testamentary  provision  being  addi- 
tional to  the  legal  estate  of  dower, 
has  been  carried  to  the  greatest  ex- 
tent in  the  New  York  cases. — It 
should  be  remarked  that  previously 
to  the  case  of  Adsit  v.  Adsit,  the 
rule  as  to  exclusion  of  dower  had 
been  laid  down  by  Marshall,  C.  J.  io 
Herbert  and  others  v.  Wren  and 
otlurs,  7  Cranch,  370,  378,  in  a 
much  more  moderate  form,  and 
made  to  depend  rather  upon  a  fair 
construction  of  the  whole  will,  than 
upon  any  decided  leaning  in  favour 
of  the  two  provisions  being  concur- 
rent. 

Under  the  general  principle  above 
stated,  as  to  the  necessity  of  election 
by  the  wife,  between  the  testamen- 
tary provision,  and  dower,  some  of 
the  applications  which  have  occurred, 
may  be  stated. 

It  appears  to  be  agreed,  in  all  the 
cases,  that  if  a  legacy  or  annuity  be 
given  to  the  wife,  and  the  lands  be 
devised  to  trustees  to  be  sold,  or  di- 
rected to  be  sold  by  executors,  for 
any  purpose  whatever,  the  lands 
continue  subject  to  dower,  both  in  the 
hands  of  the  trustees,  executors  or 
heirs,  and  in  those  of  a  purchaser; 
and  this,  whether  the  legacy  be 
charged  upon  the  fund  arising  from 
the  sale  of  the  lands,  or  be  given  from 
some  wholly  distinct  properly.  This 
may  be  considered  as  established  by 
Adsit  v.  Adsit.  There,  a  testator 
directed  his  personal  estate  and  hie 
farm  to  be  sold  ;  and  gave  his  wife  a 
pecuniary  legacy  « to  be  left  in  the 
hands  of  his  executors,  to  be  paid  to 
her,  for  her  support,  at  any  time,  or 
at  all  times,  as  her  need  might  re- 
quire ;"  and  gave  her,  also,  what 
household  goods  she  might  need,  and 
gave  certain  legacies  to  his  grand- 
children, and  directed  the  residue 
also  to  be  divided  among  his  children 
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and  grandchildren ;  and  it  was  deci* 
ded  that  the  lands  sold  were  subject 
to  dower  in  the  purchaser's  hands : 
JSdsiir.  AdsiU  2  Johnson's  Chan* 
eery,  448.  The  same  point  was 
again  decided  in  Wood  v.  Wood. 
In  that  case,  a  testator  had  devised 
%\i  his  estate,  real  and  personal,  to  a 
trustee  to  be  sold,  and  directed,  that 
after  certain  expenses  were  paid,  the 
interest  on  one-third  of  the  whole 
fund  should  be  paid  to  the  widow 
during  her  widowhood,  and  in  case 
of  her  marriage,  one-third  of  that 
third.  The  Chancellor  said,  m  Al- 
though the  testator  directs  all  his  es- 
tate to  be  sold,  and  one-third  of  the 
proceeds  to  be  invested  for  the  use  of 
his  wife  during  her  widowhood,  it 
does  not  appear,  by  any  necessary 
implication  from  the  will  itself,  that 
he  intended  this  provision  to  be  in 
lieu  of  dower  in  the  real  estate  of 
which  he  died  seized.  The  widow 
is  not  therefore  obliged  to  elect  be- 
tween that  provision  and  her  dower. 
I  am  satisfied,  from  an  examination 
of  the  American,  as  well  as  the  En- 
glish cases,  that  a  devise  of  all  the 
testator's  real  and  personal  estate  to 
trustees,  to  be  converted  into  money, 
without  any  particular  designation  of 
the  real  property  to  be  sold,  and  giv- 
ing to  the  widow  an  annuity  or  other 
provision  out  of  such  mixed  fund,  is 
not,  of  itself,  sufficient  to  show  that 
the  testator  intended  her  interest  in 
the  land,  as  tenant  in  dower,  should 
be  sold  as  part  of  the  estate  ;  so  as  to 
make  it  necessary  for  the  widow  to 
elect  between  such  dower  and  the 
provision  contained  in  the  wilL  The 
widow  in  the  present  case  is  therefore 
cnUtled  to  both."  Wood  v.  Wood. 
6  Paige,  507, 601.  These  were  cases, 
in  which  the  legacy  was  chargeable 
upon  the  lands  sold,  or  was  payable 
oat  of  the  proceeds  of  them.  Sev- 
eral cases  have  decided  the  same 
point,  where  real  estate  was  direct- 


ed to  be  sold,  and  a  legacy,  or  even 
a  devise,  unconnected  with  the  estate 
to  be  sold,  was  given  to  the  wife* 
In  THmberiake  v.  FarisWs  Ex^or^ 
6  Dana,  345,  a  legacy  to  the  wife, 
and  an  order  to  sell  all  the  residue 
of  the  estate,  real  and  personal,  and 
distribute  it  equally  among  the 
testator's  children,  were  held  not  to 
be  a  bar  to  dower  in  the  lands ;  and 
the  court  declared  that  a  provision 
by  will  for  the  wife  is  not  presumed 
to  be  in  lieu  of  dowcT  «*  unless  the 
intention  that  it  should  so  operate  be 
expressed,  or  can  be  j9/atni^  inferred, 
or  unless  any  other  interpretation 
would  be  inconsistent  with  the  will;" 
and  that  *»a  mere  devise  of  the 
whole  of  the  testator's  remaining 
estate  to  others,  or  to  be  sold  for  their 
benefit,  and  even  for  that  of  the  wife 
also,  is  not  so  inconsistent  with  her 
legal  right  to  dower,"  as  to  make  it 
a  provision  in  lieu  of  it.  In  WhiU 
den  V.  Whilden,  Riley's  Chancery, 
205,  a  testator  bequeathed  one  thou- 
sand dollars  to  his  wife,  and  then 
directed  the  whole  of  his  real  and 
personal  estate  to  be  sold,  and  the 
fund  invested  for  the  support  of  his 
children  during  minority  and  then 
divided  among  them.  The  legacy 
was  held  not  be  a  bar  of  dower. 
•*  The  dower,"  said  Chancellor  De- 
saussure, «« is  a  provision  made,  by 
law,  for  the  support  of  the  widow. 
A  legacy  is  a  provision  made  by 
afiection,  for  the  better  support  of 
the  wife.  There  is  scarcely  any 
man  owning  real  estate,  who  does 
not  know,  in  fact,  that  his  wife  is 
entitled  to  dower  in  that  estate,  and 
the  law  implies  the  knowledge. 
The  presumption,  therefore,  }8,  that 
when  a  testator  bequeaths  a  legacy 
to  his  wife,  he  intends  it  as  an  addi- 
tion to  the  legal  provision  of  dower, 
unless  he  declares  it  to  be  in  bar  of 
dower ;  and  she  shall  be  entitled  to 
both.     In  some  of  the  books  it  is 
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said,  that  where  the  wife  has  two 
provisions,  such  as  a  legacy  under 
her  husband's  will,  and  her  dower, 
she  shall  be,  in  most  cases,  put  to 
her  election.  But  this  is  putting  it 
quite  too  broadly — and  I  apprehend 
the  true  rule  to  be,  that  a  widow 
cannot  be  put  to  her  election,  unless 
by  express  declaration  or  necessary 
inference,  arising  from  the  inconsis- 
tency of  her  claim  with  the  provi- 
sions of  her  husband's  will.  It  is 
not  that  there  is  an  additional  pro- 
vision made  for  the  wife,  by  the  will 
of  the  husband,  which  deprives  her 
of  dower,  or  puts  her  to  her  elec- 
tion, for,  in  many  cases,  she  is  enti- 
tled to  both There  being  no 

express  declaration  in  the  will,  we 
must  examine  whether  the  legacy  of 
one  thousand  dollars  to  the  widow 
shows  such  an  intent  to  exclude 
dower  by  plain  and  manifest  intent. 
And  certainly,  taken  by  itself,  it 
does  not  show  such  a  manifest  in- 
lent  ;  else,  in  every  case,  any  legacy 
to  a  wife  might  be  said  to  raise  the 
same  implication.  But  it  was  urged, 
that  the  claim  of  dower  would  de- 
feat the  other  provisions  of  the  will, 
which  direct  the  sale  of  the  real 
and  personal  estate,  and  the  invest- 
ment of  the  proceeds,  for  the  sup- 
port of  the  children  of  the  testator. 
It  will,  certainly,  lessen  the  amount 
to  be  invested,  so  as  to  form  that 
fund,  but  it  will  not  defeat  the  ar- 
rangements and  dispositions  made  by 
the  testator.  They  may,  and  will, 
all  be  carried  into  efiect,  diminished 
only  by  a  small  amount  which  he, 
himself,  carved  for  his  wife.  For 
this  direction  to  sell  and  invest,  is 
after  the  legacy  of  one  thousand 
dollars  to  the  wife,  showing  that  he 
intended  that  amount  to  be  first 
withdrawn  from  the  fund,  before  in- 
vestment. It  is  not  clear  of  diffi- 
culties, but  to  the  best  of  my  judg- 
ment, the  widow  is  entitled  to  her 


dower  and  the  legacy.''     On  appeal, 
these  views  were  sustained.     See, 
also,  to   the  same  efiect,   Gordon^ 
Jidm'r  V.  Stevens,  2  Hill's  Chan- 
eery,   46.      In    Kinsey  et  al,    v. 
Woodward,  3  Harrington,  459,  the 
testator  bequeathed  an  annuity  to  hia 
wife,  and  directed  his  executors  to 
sell  all  his  real  and  personal  estate, 
and  divide  the  proceeds  among  his 
daughters,     and     added,    «'I    do 
authorise  and   empower  them  (the 
executors)   to  convey  to   the  pur- 
chaser of  said  real  estate,  a  good  and 
sufficient  fee-simple    title  or  titles, 
being  of  equal  tenor  with  those  by 
which  I  now  hold  the  same ;"  and 
it  was  decided  that  the  intention  that 
the   lands  should   be  sold  free  of 
dower  was  not  sufficiently  clear  to 
put  the  widow  to  an   election.    A 
strong  case,  to  the  same  purport,  is 
Fuller     V.    Fates,  8    Paige,  325. 
There,  a  testator  left  his  whole  real 
and  personal  estate  to  three  persons 
(of  whom  his  wife,  during  widow- 
hood, was  to  be  one,)  as  trustees  and 
executors     for     the     purposes    of 
his  will,  and    directed    that  they 
should  lay  out  certain   lands   into 
village  lots,  and  sell  them  as  from 
time   to  time   might  be   required  ; 
and   he   directed    that  an    annuity 
should  be  paid  to  the  wife  during  life, 
and  that  she  should  have  the  posses- 
tion  and  direction  of  certain  other 
real  estate,  and  for  the  purpose  of 
keeping  it  in  repair,  should  receive 
an  additional  annual  sum  ;  and  be- 
sides all  this,  gave  her  sundry  other 
bequests.     "The  right  of  dower," 
said  the  Chancellor, «'  being  a  legal 
right,  the  wife  cannot  be  deprived  of 
it  by  a  testamentary  disposition  in  her 
favour,  so  as  to  put  her  to  an  elec- 
tion, unless  the  testator  has  manifes- 
ted his  intention  to  deprive  her  of 
dower,  either  by  express  words  or 
necessary  implication.    It  is  not  pre- 
tended in  this  case  that  the  language 
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of  the  will  in  respect  to  the  provi- 
sioos  for  the  wife  is  at  all  ioconsis- 
tent  with  her  claim  to  dower  in  the 
residue  of  the  testator's  real  estate. 
The  cases  on  the  subject  of  implied 
manifestation  of  intention  to  exclude 
the  right  of  dower  appear  to  establish 
this  principle,  that  to  put  the  wife  to 
her  election,  the  will  must  contain 
provisions  which  are  wholly  incon- 
sistent with  her  claim  of  dower,  in 
the  particular  portion  of  the  estate 
to  which  the  claim  of  dower  is  made. 
...  In  the  present  case  although  the 
testator  has  expressly  directed  vil- 
lage lots  to  be  laid  out  and  sold,  as 
they  may  be  wanted,  it  is  not  neces- 
sary that  each  lot  should  be  sold 
subject  to  the  widow's  right  of  dower. 
For  a  portion  of  the  lots  thus  laid 
out  may  be  assigned  to  her  for  her 
dower  in  the  whole,  and  the  rest  may 
be  sold  free  from  any  claim  of  dower. 
Or  she  may  be  endowed  of  other  por- 
tions of  the  real  estate,  leaving  all 
that  is  wanted  for  vilhige  lots  during 
her  life  entirely  free  and  unincum- 
bered. I  therefore  conclude  that 
upon  the  settled  principles  of  law  on 
this  subject,  the  widow  is  entitled  to 
dower  in  the  testator's  real  estate, 
notwithstanding  the  bequests  and 
devises  in  her  favour  in  the  will. 
Taking  the  whole  disposition  which 
the  testator  has  made  of  his  property 
into  consideration,  it  can  hardly  be 
said  he  intended  to  give  her  dower 
in  addition  to  the  testamentary  dis- 
positions in  her  favour ;  and  proba- 
bly if  the  question  of  dower  had 
occurred  to  him,  he  would  have 
inserted  a  provision  in  the  will  de- 
claring that  the  dispositions  in  her 
favour  should  be  in  lieu  of  dower  in 
the  residue  of  his  estate.  But  it  is 
not  sufficient  to  bar  her  dower  that 
he  did  not  think  on  the  subject ;  as 
that  would  only  indicate  a  want  of 
intention  either  one  way  or  the 
other.     To  exclude   her  right  to 


dower,  which  is  given  to  her  by  law, 
the  will  itself  must  show  that  he  proba- 
bly did  contemplate  the  subject,  and 
intended  that  the  testamentary  pro- 
visions for  the  wife  should  exclude 
her  from  all  claim  to  dower,  if  she 
elected  to  take  them."  See,  also, 
Sample  v.  Sample  el  al.<,  2  Yeates, 
433. — From  these  cases,  the  prin- 
ciple may  be  deduced,  that  if  a  legacy 
or  devise,  of  whatever  amount,  be 
given  to  the  wife,  and  subject  to  this, 
the  whole  real  estate,  or  the  residue 
of  the  real  estate,  be  directed  to  be 
sold,  for  any  purpose,  the  legacy  or 
devise  will  not  be  taken  to  be  in  lieu 
of  dower.  See,  however,  the  remark 
of  Marshall^  C.  J.,  in  Herbert  atid 
others  v.  IVren  fy  others,  7  Cranch, 
370,  379,  of  the  presumption  afibrd- 
ed  in  such  a  case,  by  a  direction  to 
sell  the  residue  for  the  payment  of 
debts. 

If  there  be  a  devise  or  bequest 
to  the  widow,  and  a  devise  of  a  gen- 
eral residue  of  real  estate,  not  to  be 
sold,  but  to  be  enjoyed  by  the  devi- 
see, an  intent  that  the  provision  for 
the  wife  shall  be  in  lieu  of  dower, 
cannot  be  implied  ;  Broum  v.  CJald" 
well,  1  Speers'  Equity,  322,  325; 
Havens  v.  Havens  ^  others,  I  Sand- 
ford,  325,  329.  «( I  have  not  been 
able  to  find  any  case,"  said  Johnson^ 
Ch.,  in  Broum  v.  Caldwell,  «<  in 
which  it  has  been  held,  that  any 
general  disposition  of  the  estate 
would  raise  the  implication."  And 
even,  if  the  devise  is  specific,  though 
that  naturally  imports  that  the  devi- 
see is  to  take  the  whole  estate,  yet, 
in  an  ordinary  case,  as  where  the 
devisee  is  a  brother  or  sister,  merely, 
or  a  child  otherwise  provided  for  in 
the  will,  the  intention  to  exclude 
dower  will  not  be  inferred  ;  Strahan 
V.  Sutton,  3  Vesey,  249  ;  Kennedy 
V.  Nedr0W,  1  Dallas,  415,  418; 
though  there  is  an  intimation  to 
the  contrary  in  Brown  t.  Caldwell. 
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Where,  however,  afler  a  provision 
for  the  wife,  there  is  a  specific  devise 
of  real  estate  to  a  person  whom  the 
testator  is  bound  to  provide  for,  and 
who  is  obviously  intended  to  be  a 
principal  object  of  the  bounty  of  the 
will,  as  where  the  devise  is  for  the 
support  of  an  iufant  child,  otherwise 
unprovided  for,  and  is  not  more  than 
sufficient  for  that  purpose,  the  inten- 
tion that  the  bounty  to  the  child 
should  not  be  invaded  and  impaired 
by  a  claim  of  dower  may  very  feirly 
and  reasonably  be  implied.  And  the 
case  of  Herbert  fy  others  v.  Wren  fy 
others,  7  Cranch,  370,  378,  appears 
to  be  an  authority  for  that  principle. 
There,  a  testator  devised  to  his  wife 
certain  real  estate  for  life,  with  re- 
mainder to  his  three  daughters,  and 
also  bequeathed  to  her  personal  es- 
tate :  he  then  devised  to  his  two  sons 
the  premises  in  which  dower  was 
claimed,  which  were  then  under  lease 
at  an  annual  rent  of  £140,  and  di- 
rected this  rent  to  be  appropriated  to 
the  education  and  maintenance  of  his 
children ;  and  other  lands  he  ordered 
to  be  sold  for  the  payment  of  debts* 
"The  only  fund  provided  for  the 
maintenance  and  education  of  his 
five  children,"  said  Marshall,  C.  J., 
in  delivering  judgment,  <«  is  the  rent 
of  £140  per  annum.  Since  he  has 
made  a  distinct  provision  for  his  wife, 
the  presumption  is  much  against  his 
intending  that  this  fund  should  be 
diminished  by  being  charged  with 
her  dower."  Upon  this,  and  some 
other  less  important  grounds,  a  ma- 
jority of  the  Court  were  of  opinion 
that  the  testator  intended  the  provi- 
sion for  the  wife  to  be  in  lieu  of 
dower. 

Another  case,  under  this  perplex- 
ing subject,  is  where  real  estate  is 
devised  to  a  particular  person,  charg- 
ed with  an  annuity  in  favour  of  the 
widow.  Something  may  depend 
upon  the  extent  to  which  the  devisee 


is  apparently  the  object  of  the  testa- 
tor's bounty,  and  in  connexion  with 
that,  upon  the  apparent  sufiiciency 
of  the  devised  estate,  in  the  view  of 
the  testator,  to  raise  the  annuity  and 
dower,  and  also  leave  a  beneficial 
interest  in  the  devisee.  But  the 
distinction  upon  which,  really,  the 
cases  have  gone,  both  in  £ngland  and 
in  this  country,  is,  between  a  rent- 
charge,  or  annuity  in  the  nature  of  a 
rent-charge,  issuing  out  of  the  speci- 
fic land  in  which  dower  is  claimed, 
and  chargeable  upon  no  other  fund, 
and  an  annuity,  which,  though  charge- 
able on  the  land,  is  primarily  payable 
out  of  some  other  fund.  The  Eng^ 
lish  cases  are  to  be  reconciled  upon 
this  difiference:  that  a  rent-charge, 
or  an  annual  sum  payable  to  the 
wife  out  of  the  particular  land,  and 
out  of  nothing  else,  is  necessarily 
repugnant  to  the  enjoyment  of  dower 
in  that  land,  upon  the  ground  stated 
by  Lord  Camden  in  his  very  able 
judgment  in  Villa  Real  v.  Lord 
(Mway,  1  Bro.  C.  C.  292,  n.,  that 
an  entry  upon  the  land,  as  dowress, 
necessarily  extinguishes  the  rent- 
charge,  at  least  pro  (onto :  but  if 
the  annuity,  though  chargeable  on 
the  dower  land,  is  payable  also  out 
of  other  funds,  and  especially  if  it  is 
payable  also  out  of  personal  estate, 
which  then  becomes  the  primary 
fund, — in  other  words,  if  it  be  not 
a  rent-charge,  but  properly  an  annu- 
ity,— there  is  no  such  inherent  and 
necessary  repugnancy  between  the 
enjoyment  of  that  annuity  and  the 
assertion  of  dower,  as  to  put  the  wi- 
dow to  an  election.  All  the  cases 
in  which  the  annuity  has  been  held 
to  be  in  lieu  of  dower,  were  cases  in 
which  it  was,  in  fact,  a  rent-charge, 
and  payable  out  of  no  other  fund 
than  that  land  in  which  dower  was 
claimed.  Those  cases  are  Arnold 
V.  Kempstead,  Ambler,  466 ;  S.  C, 
2  Eden,  236;   Villa  Real  v.  Lord 
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Galway,  1  Bro.  C.  C.  202,  n. ;  S. 
C,  Ambler,  682 ;  Jones  v.  Collin^ 
Ambler,  730;  Wake  v.  Wake,  3 
Bro.  C.  C.  255.  On  the  other  hand, 
where  the  provision  for  the  wife  is 
payable  out  of  other  funds  also,  espe- 
cially if  out  of  personal  estate,  in 
which  case  it  is  strictly  an  annuity, 
and  not  a  rent-charge,  the  cases  have 
held  that  dower  is  not  barred.  The 
first  case  is  Pitta  v.  Snowden;  of 
which  the  only  report  is  the  following 
note  in  1  Bro.  C.  C.  292  n. — «« Devise 
to  his  wife  of  an  annuity  of  iS50  a 
year  payable  out  of  his  copyhold  and 
his  freehold  messuages,  with  clause 
of  entry  and  distress,  to  be  made 
good  out  of  his  personal  estate. 
And,  subject  to  the  annuity,  he  gave 
his  freehold  messuages  to  his  three 
children."  Lord  Hurdwicke  deter- 
mined the  widow  to  be  entitled  to 
both  the  dower  and  the  annuity. 
Here,  not  only  were  the  copyholds 
liable,  in  addition  to  the  freeholds, 
and  perhaps  primarily  liable,  but  the 
annuity  was  chargeable  also  on  the 
personal  estate ;  so  that  the  reason, 
ing  of  Lord  Camden  in  Mr.  Villa 
EeaTs  Case  has  no  application,  since 
if  the  widow's  entry  on  the  freeholds 
had  interrupted  her  dower,  it  would 
have  been  made  good  out  of,  the  per' 
sonal  estate.  In  Foster  v.  Cook,  3 
Bro.  C.  C.  347,  the  annuity  was  pay- 
able out  of  real  and  personal  estate, 
devised  to  trustees,  so  that  the  personal 
estate  was  liable  in  the  first  instance. 
In  Drench  v.  Davies,  2  Vesey  Jr. 
572,  the  annuity  was  payable  out  of 
a  fund  composed  of  the  produce  of 
the  real  and  personal  estates  mixed 
together.  Greatorex  v.  Cary,  6  Id. 
615,  is  the  same  case  as  Foster  v. 
Cook,  and  decided  upon  it.  In 
Strahan  v.  Sutton,  3  Id.  249,  the 
annuity  was  payable  only  out  of 
personalty.  There  is,  therefore, 
perhaps,  no  such  contradiction  be- 
tween Lord  Hardwickt^s  and  Lord 


Thurlow*s  decisions  c 
hand,  and  those  of  Lo 
Lord  Northington  and 
BuUer,  on  the  other,  as 
by  Chancellor  Kent  in  j 
sit  and  by  some  other  wi 
late  English  cases  carry  i 
distinction.  On  the  o 
in  Holdich  v.  Holdich, 
Collier's  C.  C.  18,  the 
of  an  annuity  charge 
with  other  legacies  up( 
and  personal  estate,  ai 
payable  primarily  out  o( 
alty.  In  Dowson  v.  B 
761,  though  the  freehol 
vised  subject  to  the  am 
holds  were  clearly  int( 
the  primary  fund  for  ii 
On  the  other  hand,  in 
Dixon,  3  Russell,  192, 
was  «« to  be  issuing  out  ( 
at  S.,'*  and  was  therel 
charge  strictly,  payable 
land  only :  and  the  remi 
Lyndhurst  in  that  case 
edly  to  sustain  Lord  Can 
in  Villa  Real  v.  Loi 
Norcott  V.  Gordon,  14 
does  not  over-rule  Amo 
stead,  nor  concern  the 
Harrison  v.  Harrison,  1 
belongs  to  a  different  clc 
there,  the  provision  for  t 
neither  a  rentTcharge,  no 
charged  on  land ;  lands  i 
to  trustees  to  pay  an  ao 
the  rents  and  profits  ;  ai 
the  considerations  in  I 
case  did  not  apply.  1 
this  country  support  th< 
above  mentioned ;  that 
provision  for  the  widow, 
of  personal  and  real  est 
bar  to  dower  in  that  rea 
such  a  provision  issuin 
real  estate  only^  is.  The 
is  decided  in  Smith  v. 
Johnson's  Chancery,  9 
testator  possessed  of  re 
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sonal  estate^  gave  his  wife  several 
legacies  **aDd  her  comforlable  sup- 
port and  maintenaDce  out  of  his 
estate,  to  be,  from  time  to  time,  ren- 
dered and  paid  to  her  by  his  execu- 
tors, and  the  privilege  and  use  of  one 
room  in  his  dwelling-house  during 
all  such  time  as  she  should  continue 
to  be  his  widow,  and  no  longer,'*  and 
after  giving  other  legacies,  left  the 
residue  of  his  estate  to  his  two  daugh- 
ters. "The  charge  of  a  •comfort- 
able support  and  maintenance'  falls, 
probably,  upon  the  real  estate  as  well 
as  the  personal,"  said  the  Chan- 
cellor. <«  But  the  latter  ought  to  be 
first  applied  ;  and  as  the  executors 
were  directed  to  render  the  main- 
tenance from  tim^  to  time,  and  as  no 
authority  is  given  to  them  over  the 
real  estate,  it  would  seem  that  the 
testator  had  a  particular  reference  to 
the  persona]  estate,  in  making  that 
provision  for  his  wife.  I  do  not  per- 
ceive, however,  that  the  provision 
destroys  the  right  to  dower.  There 
is  no  inconsistency  between  the  two 
claims,  even  supposing  the  charge 
for  maintenance  to  rest  upon  the  real 
estate.  From  the  large  and  valuable 
real  estate  set  forth  in  the  pleadings, 
and  admitted,  it  is  quite  apparent 
that  the  real  estate  is  much  more 
than  adequate  to  furnish  the  support 
and  the  dower.  There  is  nothing 
repugnant  in  the  operation  of  the 
two  claims ;  and  the  assertion  of  the 
right  of  dower  will  not  disturb  or 
defeat  any  provision  in  the  will.  .  .  . 
The  rule  is,  that  the  widow  takes 
both  provisions,  unless  the  estate  is 
insufficient  to  support  both,  or  such 
an  inconsistency  appears  between 
the  provisions  in  the  will,  and  the 
dower,  as  to  make  the  intention  clear 
and  indubitable,  that  both  provisions 
were  not  to  be  taken,"  The  other 
branch  of  the  distinction  is  establish- 
ed in  While  v.  JVhite^  1  Harrison, 
202,  211.  The  testator,  in  that  case, 


bequeathed  to  his  wife  all  the  pro- 
perty which  she  had  before  mar- 
riage, and  further  ordered  that  she 
should  hare  one  room  in  his  dwel- 
ling-house, «« and  a  comfortable  main- 
tenance out  of  his  real  estate^  dur- 
ing her  natural  life  or  widowhood :" 
and  then  devised  his  real  estate  to 
his  two  sons.  It  was  decided  that 
the  maintenance  was  intended  to  be 
in  lieu  of  dower.  «« If  the  demand- 
ant shall  be  allowed  to  recover 
dower  in  the  real  estate,"  said  Ford« 
J.,  in  delivering  the  opinion  of  the 
court,  <*  it  will  disturb  and  prevent 
the  testator's  own  provisions  from 
being  carried  into  effect.  He  has 
provided  for  her  a  comfortable  main- 
tenance, and  has  made  it  a  charge 
upon  his  whole  real  estate,  so  that 
it  goes  with  the  estate  as  a  burthen, 
into  the  hands  of  his  two  sons :  they 
are  to  furnish  the  maintenance,  and 
in  consideration  of  it  they  are  to 
have  the  whole  estate.  Now  if  the 
widow  takes  one-third  of  it  for  her 
dower,  and  they  obtain  only  twO" 
thirds  of  it  during  her  life-time,  it 
wholly  deranges  the  testator's  settle- 
ment, which  was  that  they  should 
have  the  whole  estate,  and  be  liable 
in  respect  of  it,  for  the  whole  of  her 
maintenance.  The  will  can  never 
be  executed  according  to  his  intent, 
for  the  sons  will  have  only  two- 
thirds  of  what  the  testator  intended  ; 
and  the  uttermost  for  the  widow 
would  be  only  two-thirds  of  the 
maintenance  provided  and  intended 
for  her.  The  testator's  settlement 
would  be  broken  up,  and  some  other 
would  have  to  be  substituted  in  the 
place  of  it.  £ither  the  widow  must 
lose  her  whole  maintenance,  or  it 
roust  be  apportioned  on  the  sons  ac- 
cording to  the  proportional  part  of 
the  lands  they  obtain.  If  she  by  an 
act  of  her  own,  takes  one-third  of 
the  land  away  from  the  sons,  does 
she  not  discharge  them  from  any 
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maintenance  ?"  <«  If  a  man  having  a 
rent-charge,  purchases  part  of  the 
land  out  of  which  the  rent  issues, 
the  whole  rent  is  thereby  extin- 
guished, because  wilfully  and  by  his 
own  act,  he  has  prevented  the  ope- 
ration of  the  charge  on  the  land,  ac- 
cording to  the  original  grant,** 
Litt.  Sec.  222;  Gilb.  on  Rents, 
152.  If  so,  her  claim  of  dower, 
contravenes  the  will,  by  defeating 
the  very  maintenance  the  testator 
has  provided  for  her.  If  it  be  said 
that  dower  accrues  by  operation  of 
law,  not  by  her  own  act,  and  there- 
fore that  the  charge  shall  not  be  en- 
tirely lost,  but  apportioned  on  the 
sons,  according  to  the  estate  they 
actually  receive,  even  this  will  de- 
feat the  disposition  made  by  the  tes- 
tator, according  to  which  the  sons 
were  to  have  all  the  land,  and  to 
furnish  the  whole  of  the  mainte- 
nance." This  is  quite  the  reasoning 
of  Lord  Camden,  in  his  judgment  in 
Villa  ReaVe  case.  In  Mdams  v. 
Heffeman,  9  Watts,  630,  541,  it 
was  decided  that  if  a  rent-charge  or 
rent-seek,  or  annuity  payable  out  of 
land,  be  given  to  one  upon  whom  in 
common  with  others  the  land  de- 
scends as  heirs  at  law,  the  rent  or 
annuity  is  extinguished  pro  tanto  as 
the  annuitant  took  as  heir-at-law. 
In  further  support  of  this  principle, 
the  case  of  Duncan  v.  Duncan^e 
exWs,  2  Yeates,  302,  may  be  re- 
ferred to.  Here,  a  testator  directed 
that  all  his  estate  both  real  and  per- 
sonal should  be  sold  to  the  best  ad- 
vantage, as  soon  as  convenient,  and 
gave  his  wife  the  interest  of  one- 
third  part  of  the  price  of  his  real 
estate  when  sold,  for  her  support 
during  her  natural  life ;  and  it  was 
held  that  the  widow  was  put  to  her 
election.  The  court  said,  '* Though 
the  devise  to  the  widow  is  not  ex- 
pressed 'to  be  in  lieu  and  satisfac- 
Uoa  of  dower,'  yet  it  is  absolutely 


inconsistent  with  and  repugnant  to 
such  claim.  Ambl.  467,  082,  730. 
She  could  not  possibly  have  the  in- 
terest of  one-third  of  the  amount  of 
sales  of  the  whole  land  during  her 
life,  and  at  the  same  time  hold  one- 
third  part  of  it  unsold  for  her  bene- 
fit." 

A  devise  to  the  widow,  of  an  estate 
for  life  in  certain  property,  and  of 
the  residue  of   the   real   estate  to 
others,  will  not,  by  implication,  ex- 
clude her  from  dower  in  the  resi- 
due ;  Havens  v.  Havens  and  others^ 
1   Sandford,  325.      But   upon   the 
question  whether  a  devise  to  her  for 
life  or  during  widowhood,  in  parti- 
cular lands,  or  in  all  the  testator's 
real  estate,  will  exclude  dower  in  the 
same  lands  in  which  she  has  the  de- 
vise for  life  or  during  widowhood, 
the  decisions  are   in  conflict.      In 
New  York,  it  has  been  decided  that 
a  devise  of  all  the   testator's  pro- 
perty,   real    and    personal,  during 
widowhood,  or  during  widowhood 
and   the  minority  of  the  children, 
and  then  to  be  divided  among  the 
children,  is  not  a  devise    in    liea 
of  dower,  so  clearly  aa  to  put  the 
wife   to  an  election ;    Sandford  v. 
Jackson,  10  Paige,  266;    Bull  v. 
CAt/rcA,5Hill,206;S.C.,aflirmedon 
error.  Church  v.  Bull,  2  Denio,  430. 
In  some  other  states,  however,  the 
decisions  have  been  the  other  way : 
and  it  is  held  that  a  devise  to  the 
wife  during  widowhood,  or  during 
life,    is    an    implied    exclusion    of 
dower  in  the  same  lands,  because 
the  two  estates  cannot  exist  toge- 
ther; especially  if  coupled  with  a 
direction  that  upon  her  re-marriage, 
all  her  interest  in  the  testator's  es- 
tate shall  cease;   HUson,  Ex*r  v. 
Haynt  et  ux.,  Cheves'  Equity,  37, 
40;  Caston  v.  Caston,  2  Richard- 
son's Equity,  1,  2;  Stark  et  at.  ▼• 
Hunton  et  ai.,  Saxton's  Chancery, 
217,  224,  225;  Hamilton  t.  Buck- 
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waiter,  2  Yeates,  389,  392 ;  Crea- 
craft  and  Wife  v.  BilU,  3  Id.  79 : 
See,  howeirer,  Evans  v.  fVebb,  1 
Yeates,  424;  1  Binney,  565; 
AfCuliough  and  Wife  v.  Allen  and 
Wife,  3  Yeales,  10;  Chappel  v. 
Avery,  6  ConnecticQt,  31. 

The  principles  relating  to  a  testa- 
mentary profision  being  in  Heu  of 
dower,  and  to  the  widow's  election 
between  such  a  provision  and  dower, 
appear  to  be  in  all  respects  the  same 
at  law  as  ia  equity.  See  Van  Orden 
y.  Van  Orden,  10  Johnson,  30,  32 ; 
Jackson  v.  Churchill,  7  Cowen, 
287  ;  Bull  v.  Church,  5  Hill,  206 ; 
S.  C.  affirmed  on  error,  2  Denio, 
430;  Pickett  v.  Peay,  3  Brevard, 
545.  It  was  said,  indeed,  by  Thomp- 
son, J.,  in  Larrabee  and  Wife  v. 
Van  AUtyne,  1  Johnson,  307,  308, 
that  to  render  a  provision  for  the 
wife  by  will,  a  legal  bar  of  dower, 
it  must  consist  of  lands  given  or 
assured  to  her  for  life,  and  that  a 
ram  of  money  or  other  chattel  in- 
terest, given  by  will,  in  lieu  of 
dower,  will,  if  accepted,  be  only  an 
equitable  bar:  see  also  Jones  v* 
Powell,  6  Johnson's  Chancery,  194, 
200;  but  this  distinction  is  now  ex- 
ploded, and  it  is  held  that  any  testa- 
mentary provision,  clearly  intended  to 
be  in  lieu  of  dower,  if  accepted  delibe- 
rately, and  understandingly,  will  be 
a  bar,  at  law,  to  a  claim  for  dower; 
Kennedy  v.  Mils,  13  Wendell,  553 ; 
Davison  v.  Davison,  3  Green,  235. 
Statutory  provisions  in  respect  to  the 
relation  between  dower  and  a  testa- 
mentary deviae  or  bequest  to  the 
widow,  have  been  introduced  into  the 
law  of  several  of  the  states.  In 
North  Carolina,  and  Tennessee,  any 
provision  for  the  widow  in  the  will 
bars  her  of  dower,  unless  within  a 
certain  time  she  dissents  from  the 
will ;  see  Craven  v.  Craven,  2  Dev- 
ereux'  Equity,  338  ;  Bray  v.  Lamb, 
Id.  872 ;  Reid  t.  Campbell,  Meigs, 


378;  McDaniel  r.  Douglas,  6 
Humphreys,  220.  In  Massachu- 
setts, Ohio,  and  Alabama,  any  testa- 
mentary provision  is  a  bar  to  dower, 
unless  the  widow  elect  within  six 
months  after  probate  to  wave  it  and 
be  endowed,  or  unless  it  plainly  ap- 
pear by  the  will  that  the  testator 
intended  that  she  should  have  both  ; 
see  Reed  v.  Dickerman,  12  Picker- 
ing, 146 ;  Crane  v.  Crane,  17  Id. 
422 ;  Dday  v.  Vinal,  1  Meicalf,  57  ; 
Adams  v.  Adams  and  others,  5  Id. 
277;  Allen  v.  Pray,  3  Fairfield, 
138;  StUley  et  uxor  v.  Folger  et 
ttl.,  14  Ohio,  610.  646;  HiUiard  r. 
Bihford,  10  Alabama,  977.  In  New 
Jersey,  any  devise  of  real  estate  to 
the  widow,  without  a  declaration  as 
to  whether  it  is  in  lieu  of  dower,  or 
not,  is  made  a  bar,  unless  dissented 
from  within  six  months  after  probate ; 
see  Thompson  v.  Egbert,  2  Harri- 
son, 460 ;  Stark  et  al.  v.  Htmion 
et  al.,  Saxton's Chancery,  217,  228. 
In  Delaware,  any  devise,  and  in  Penn- 
sylvania any  devise  or  bequest,  will 
be  taken  to  be  in  lieu  of  dower,  un- 
less the  testator  declare  otherwise, 
the  widow  still  having  her  election  ; 
Penna.  act  of  8th  Apr.  1833,  sect.  11, 
(Purd.  1169  ;^  and  of  Mar.  29, 1832, 
sect.  35  (Purd.  892 ;)  Reed  v.  Reed, 
9  Watts.  263 ;  Chandler  v.  Wood- 
ward, 3  Harrington,  428.  In  New 
York,  by  the  revised  statutes,  if 
any  provision,  real  or  personal,  is 
made  for  a  widow  by  will,  in  lieu  of 
dower,  she  must  elect ;  and  will  be 
taken  to  have  elected  against  dower 
unless  within  one  year  she  enter  on 
the  lands  to  be  assigned  for  dower, 
or  commence  proceedings  for  the  re- 
covery of  assigmeut  thereof.  1  R.  S. 
741  ss.  13,  14;  see  jfiawly  v. 
James,  5  Paige,  323, 445. 

A  bequest  in  lieu  of  dower,  accep- 
ted by  election,  is  so  far  based  upon 
a  valuable  consideration,  that,  though 
subject  to  the  demands  of  creditors, 
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it  has  priority  over  other  legacies, 
and  will  not  abate  with  them ; 
Isenkari  v.  Brown,  1  Edwards,  411; 
JReed  v.  Reed,  9  Watts,  263. 

An  election  may  be  determined  by 
matter  in  pais  as  well  as  by  matter  of 
record ;  but  it  can  only  be  by  plain 
and  unequivocal  acts,  under  a  full 
knowledge  of  all  the  circumstances, 
and  of  the  party's  rights  ;  and  a  bare 
acquiescence,  without  a  deliberate  and 
intelligent  choice,  will  not  be  an  elec- 
.   tion;  Duncan  v.  Duncan's  Ex'rs^ 
2  Yeates,  302,  305 ;    Cavffman  v. 
Cauffman,    17  Sergeant  &   Rawle, 
16,  25 ;  Heron  v.  Hoffner  and  oth- 
ers, 3  Rawle,  393,  396  ;  Adlum  v. 
Yard,  1  Id.  163,  171  ;  O'DriscoU 
V.  Koger,  2  Desaussure,  205,  299  ; 
Snelgrove  el  al,  v.  Snelgrove  et  aL, 
4  Id.  274,  300.     It  is  a  general  rule, 
that  one  is  not  bound  to  elect,  until 
he  is  fully  informed  of  the  relative 
valuesof  the  things  he  is  to  choose 
between ;  and  if  he  make  an  elec- 
tion before  the  circumstances  neces- 
sary to  a  judicious  and  discriminat. 
ing  choice  are  ascertained,  he  will 
not  be  bound ;  Pinckney  v.  Pinckney, 
2   Richardson's  Equity,  219,  237; 
Upshawv.  Upshaw  and  other  s,2Hex\' 
ing  and  Munford,  381,   390,   393. 
,y  "The  cases  have  gone  so  far,"  said 
the   chancellor  in  Hall  v»  Hall,    2 
M*Cord's  Chancery  269, 280,  "  that 
after  the  wife  has  made  her  election, 
and  has  received  benefits  under  the 
will,  she  has  been  allowed  to  retract 
and  resort  to  her  legal  rights,  when 
the  estate  has  turned  out  differently 
from  what  it  was  believed  and  stated 
to  be  at  the  time  of  the  election  pre- 
maturely made  :"  and  this  was  held 
to  be  allowable,  in  Msit  v.  Adsit,  2 
Johnson's  Chancery,  448, 45 1 .  Tak- 


ing possession  of  property  under  a 
will  or  other  instrument,  and  exercis- 
ing unequivocal  acts  of  ownership 
over  it,  for  a  long  period  of  time,  will 
amount  to  a  binding  election  to  con. 
firm  the  instrument ;  Upshaw  v.  Up^ 
shaw  and  others ;  Wilson,  Ex*r  v. 
Hayne  et  ux.,  Cheves's  Equity,  37, 
42 ;  Caston  v..  Caston,  2  Richard- 
son's Equity,  1,  2;  Stark  et  al.  v. 
Hunton  et  at,,  Saxton's  Chancery, 
217, 227 ;  Clay  andCraig  v.  Hart, 7 
Dana,  1,  6.  In  like  manner,  if  a  lega- 
tee's real  estate  is  devised  away,  his 
recoveringmat estate,  by  proceedings 
in  law  or  equity,  by  title  paramount 
to  the  will,  would  be  an  election  not 
to  take  under  the  will ;  Kinnaird 
Ex*or  ^c.  V.  Pfllliams^s  AdnCr  et 
aL,  8  Leigh,  400.  If  a  party  has  once 
•made  an  election,  he  is  bound  to 
abide  by  his  determination,  unless  he 
can  restore  the  property  to  its  origi- 
nal situation  ;  Leonardo.  Crommelin^ 
1  Edwards,  206,  210. 

There  are  cases  of  election  in  oth- 
er departments  of  equity,  where  in- 
fants and/(?mc«  covert  cannot  make  a 
binding  decision ;  but  they  may  be 
enforced  to  elect,  in  cases  of  the  pres- 
ent nature,  where  the  choice  lies  be- 
tween two  inconsistent  rights,  and 
there  is  a  clear  intention  on  the  part 
of  him  under  whom  one  of  them  is 
derived,  that  both  shall  not  be  enjoy- 
ed, and  it  is  therefore  against  con- 
science to  retain  both  ;  Robertson  v, 
Stephens,  1  Iredell's  Equity,  247, 
251.  The  court  will  make  election 
for  infants  ;  and,  in  doing  so,  will  be 
guided  altogether  by  a  view  to  the 
benefit  of  the  infant,  on  a  considera- 
tion of  all  the  circumstances  ;  Addi- 
son  V.  Bowie,  2  Bland,  606,  623. 
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[*26l]  *ALEYN  t;-  BELCHIER. 


[1  EDEN,  132.Cfl)— JULY  5th,  1758.] 

FRAUD  UPON  A  POWER.]— Pc?W7er  of  jaintming  executed  in  favour  of 
a  unfcy  but  with  an  agreement  that  the  icife  should  onJy  receive  a  part  as 
an  annuity  for  her  own  benefit^  and  thai  the  residue  should  be  applied  to 
the  payment  of  the  hu^nd^s  debts :  held  a  fraud  upon  the  power ^  and 
the  execution  set  aside^vxcept  so  far  as  rdcUed  to  the  annuity;  the  biU 
containing  a  submission  to  pay  it,  and  only  seeking  relief  against  the 
other  objects  of  the  appointment, 

Thb  Rey.  Thomas  Aleyn  being  seised  of  a  real  estate  in  £ssex,  of  the 
yearly  value  of  £540,  subject  to  a  mortgage,  for  a  term  of  500  years,  to  Sir 
Charles  Palmer,  for  £500,  and  having  a  nephew,  Edmund  Aleyn,  and  two 
brothers,  the  plaintiff,  Giles  Aleyn,  and  William,  who  was  a  defendant,  by 
his  will,  bearing  date  the  28th  of  May,  1746,  devised  the  same  to  Eyre 
and  Bragg  in  trust,  by  sale  or  mortgage  to  raise  money,  and  pay  his  debts 
and  legacies,  and  to  permit  his  wife  to  receive  the  rents  and  profits  of  the 
residue  for  her  life,  and  after  her  death,  in  trust,  to  convey  to  his  nephew 
Edmund  for  life,  with  remainder  to  his  first  and  other  sons  in  tail  male, 
with  proper  limitation,  to  support  contingent  remainders,  with  a  power  to 
his  nephew  to  make  a  jointure  on  any  woman  he  should  then  cfter  marry ^ 
for  her  /j^e,  in  bar  of  dower ^  with  powers  to  provide  for  younger  children, 
r»252l  ^  ^^  make  leases,  with  remainder  to  the  testator's  *brother  Giles 
L  ^  for  life ;  remainder  to  his  first  and  other  sons  in  tail  male ;  remain- 
der to  his  brother  William  for  life;  remainder  to  his  first  and  other  sons  in 
tail  male ;  remainder  to  his  own  right  heirs ;  he  gave  his  brother,  the 
plaintifif,  an  annuity  of  J830  a  year  for  his  life,  to  be  paid  out  of  his  estate, 
to  be  increased  to  £50  a  year  in  case  his  nephew  should  survive  his,  the 
testator's  wife. 

A  bill  was  filed  soon  after  the  testator's  death  by  the  widow,  and  on  the 
14th  of  February,  1740,  a  decree  made  to  establish  the  will,  and  for  pay- 
ment of  debts  and  legacies  by  mortgage  or  sale  in  the  usual  way.  The 
Master  reported,  there  was  due  for  debts  and  legacies,  1516/.  1#.  10<f., 
which  he  approved  to  be  raised  by  mortgage.  The  widow  died  in  April, 
1750,  and  Edmund  became  entitled  to  the  possession  of  the  estate.  The 
defendant,  William  Belcbier,  having  advanced  money  to  pay  ofifthe  encum- 
brances, a  mortgage,  bearing  date  the  26th  and  27th  of  Juqe,  1750,  was 
made  of  the  estate  to  bin)  in  fee,  and  the  term  for  years  was  assigned  to 
John  Belchier  ii)  trust  for  W.  Belchier. 

(a)  a  C.  Sadg.  on  Pow^  App.  Amb.  MSSl  Iteg.  Lib.  A  1757,  ioL  432. 
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Edmund  was  very  extravagant,  and  became  indebted  to  William  Belchier 
in  the  sum  of  ^1760. 

On  the  4th  of  June,  1745,  Edmund  married  the  defendant  Jane,  who  was 
a  low  woman  without  fortune,  and  no  prorision  for  her  was  either  made  or 
agreed  to  be  made ;  but,  soon  after  the  marriage,  by  articles  of  agreement, 
bearing  date  the  Ist  of  August,  1750,  and  made  between  Edmund  Aleyn 
and  his  wife  of  the  one  part,  and  William  Belchier  of  the  other,  reciting 
the  will  of  Thomas  Aleyn,  giving  Edmund  a  power  of  jointuring,  and  that 
he  and  Jane  were  lately  married,  and  that  he  was  indebted  to  William  Bel- 
chier in  the  sum  of  ^1760,  besides  the  mortgage,  Edmund  Aleyn,  in  satis- 
faction and  discharge  of  the  said  sum  of  £1760,  and  in  consideration  of 
the  several  annuities  and  money  thereinafter  agreed  to  be  paid,  covenanted 
within  six  months  to  procure  an  efiectual  conveyance  and  settlement  to  be 
made  by  the  trustees  in  Thomas  Aleyn's  will,  and  immediately  after  such 
settlement  should  be  made,  to  appoint  the  whole  estate  to  his  wife  for  her 
life,  in  case  she  should  survive  him,  for  her  jointure  ;  and  that  he  and  his 
♦wife,  as  soon  as  they  should  become  respectively  seised  of  the  p^oRoi 
legal  estate  of  freehold,  would,  by  fine  and  conveyances,  convey  L  -^ 
and  assure  all  the  said  premises  by  the  said  will  devised  and  intended  to 
be  settled,  unto  and  to  the  use  of  William  Belchier,  his  heirs  and  assigns, 
during  the  lives  of  Edmund  Aleyn  and  Jane  his  wife,  and  the  longer  liver 
of  them ;  and  in  consideration  thereof,  William  Belchier  covenanted  that, 
in  case  the  said  settlement  should  be  perfected,  whereby  the  estates  should 
become  well  vested  in  him  and  heirs,  for  the  lives  of  Edmund  and  Jane  his 
wife,  and  the  longer  liver  of  them,  to  pay  the  several  annuities  after  men- 
tioned, namely :  to  Jane  Aleyn,  during  the  joint  lives  of  her  and  Edmund  . 
her  husband,  j^60  a-year,  clear  of  all  deductions,  for  her  separate  use  ;  to 
Edmund  Aleyn,  for  bis  life,  in  case  he  should  survive  Jane  his  wife,  J660 
a-year,  clear  of  all  deductions ;  and  to  Jane,  in  case  she  should  survive 
Edmund  her  husband,  for  her  life,  iSlOO  a-year,  clear  of  all  deductions^ 
and  to  pay  to  John  Miles,  son  of  Jane  by  a  former  husband,  J6105  at  the 
age  of  twenty-one  years  ;  and  also  to  pay  Jane  £6  yearly  towards  his  main- 
tenance and  education,  till  the  J6105  should  become  payable. 

The  estate  was  conveyed  by  lease  and  release  of  6th  and  7th  of  August, 
1750,  to  the  uses  of  Thomas  Aleyn's  will,  pursuant  to  the  decree;  and  by 
deed,  dated  8th  August,  1750,  reciting  the  conveyance  and  power  to  join- 
ture, Edmund  Aleyn,  in  consideration  of  the  marriage,  and  in  order  to  make 
a  provision  for  Jane,  his  wife,  appointed  the  whole  estate  to  Jane,  his  wife, 
for  a  jointure,  subject  to  the  payment  of  the  annuities  given  by  the  will  of 
Thomas  Aleyn,  and  of  the  mortgage  of  1516/.  Is,  lOd,  and  interest. 

On  the  10th  of  August,  1750,  Edmund  Aleyn  and  Jane,  his  wife,  exe- 
cuted a  deed,  by  which  Edmund  covenanted  with  Greorge  Townsend,  that 
he  and  his  wife  would  levy  a  fine  of  the  premises  to  Townsend  and  his 
heirs,  for  and  during  the  lives  of  Edmund  and  his  wife,  and  the  longer 
liver  of  them,  in  trust  for  William  Belchier  and  his  heirs,  which  was  levied 
accordingly.  ' 

William  Belchier  took  possession  of  the  estate,  and  received  the  rents 
and  profits,  arid  paid  the  plaintiff,  during  *Edmund'8  life,  two  sums  p«i254l 
of  £25  and  2,1/.  5#.,  in  part  of  the  annuity  he  was  entitled  to  under  I-  ^ 
Thomas  Aleyn's  will. 
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Edmund  died  in  June,  1755. 

On  26th  November,  1756,  the  plalntiff*filed  the  present  bill  to  redeem  the 
estate,  on  payment  of  1516/.  1^.  lOc/.,  the  mortgage  money  borrowed  under 
the  decree,  and  to  be  let  into  the  possession  of  the  estate  ;  for  an  account 
of  the  rents  and  profits  from  the  death  of  Edmund,  submitting  to  pay  Jane 
dSlOO  a  year  for  her  life,  and  to  have  the  deeds  and  writings  of  the  estate 
delivered  up. 

Jane  Aleyn  and  William  Belchier  admitted,  in  their  several  answers,  the 
facts  as  before  stated.  Jane  Aleyn  said,  that  the  settlement  was  intended 
to  make  a  reasonable  provision  for  her,  and  to  save  Edmund  from  ruin;  and 
that  if  Edmund  had  not  been  in  debt  at  the  time  of  their  marriage,  be  would 
have  settled  the  whole  estate  on  her  for  her  jointure.  William  Belchier 
said,  that  the  consideration  of  the  settlement  and  conveyance  was  truly  and 
bona  fide  advanced,  part  before  the  execution  of  the  settlement  and  the 
remainder  at  or  about  the  time  of  the  execution  of  the  settlement  and  con- 
veyance to  Townsend ;  and  they  both  admitted  that  Edmund  was,  at  the 
time  of  the  settlement,  in  distressed  circumstances,  and  in  want  of  money. 

Mr.  Perrot  and  Mr.  Ambler^  for  the  plaintiff: — ^This  is  an  improper 
execution  of  the  power,  which  was  to  bar  dower  by  giving  a  jointure  ;  but 
even  supposing  it  well  executed,  the  fraud  will  vitiate  it.  The  appoint- 
ment and  conveyance  were  a  deceit  upon  the  testator,  and  a  fraud  upon  the 
remainder-man.  The  power  given  to  the  nephew,  who  was  only  tenant  for 
life,  was  to  make  a  fair  jointure,  to  encourage  him  to  marry,  not  to  pay  his 
debts.  The  remainder-man  was  only  to  be  kept  out  of  the  estate  in  case  a 
fair  and  honest  jointure  were  made.  It  must  not  be  colourable,  and  for 
other  purposes.  This  was  an  artful  contrivance  of  Belchier  and  the  defend- 
ant Jane  :  a  low,  mean  woman,  of  no  fortune.  There  is  no  settlement,  nor 
agreement  for  one,  at  the  time  of  the  marriage,  nor  till  Belchier  put  it  into 
Edmund's  head,  with  a  view  to  secure  his  own  debt  by  taking  an  absolute 

,„---.  interest  in  the  estate  for  two  lives,  instead  of  a  mortgage  for  ♦Edmund's 
u  -'  life  only.  It  is  at  best  an  unreasonable  bargain.  The  articles  of  the 
1st  August  discover  the  whole  scheme.  Upon  the  face  of  them  it  appears 
it  was  not  the  intention  to  jointure,  but  to  pay  debts.  The  only  jointure 
averred,  is  J^lOOa-year;  Edmund  is  stripped  of  every  thing  during  the 
joint  lives  of  himself  and  his  wife;  only  j^60  a-year  to  be  paid  during  their 
joint  lives,  and  that  to  the  separate  use  of  the  wife.  Suppose  a  power  to 
make  a  jointure  of  so  much  for  every  thousand  pounds  of  fortune:  it  has 
been  repeatedly  held,  that  if  the  husband  or  others  advance  a  sum  of  money, 
colourably  to  authorise  the  husband  to  settle  largely,  a  court  of  equity  will 
set  aside  all  above  the  proportion  of  the  real  value  of  the  fortune.(a)  So,  if 
a  father,  having  a  power  to  appoint  amongst  his  children,  bargains  with 
one  for  a  share,  equity  will  set  it  aside.  Though  it  may  be  honest  in  Ed- 
mund to  pay  his  debts,  it  must  be  done  with  his  own  money ;  this  is  a 
method  of  doing  it  with  other  persons'  money,  contrary  to  the  intention  of 
the  testator.  Even  admitting  the  estate  had  been  fairly  and  bona  fide 
appointed  as  a  jointure,  and  the  wife  had  afterwards  parted  with  her  join- 
ture, or  part  of  it,  to  pay  her  husband's  debts,  it  would  have  been  good  to 
bind  the  remainder-man  ;  yet  in  this  case  the  whole  is  one  transaction,  a 

(a)  Lane  v.  Page^  Amb.  333 ;  Lord  Tyrcmad  v.  Duke  of  AncatUr^  Amb.  337« 
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collasion  between  the  husband  and  wife  and  Belchier.    The  case  of  Lane 
V.  Page,  determined  by  Lord  ffardwicke,  is  precisely  in  point. 

The  Attorney-General,  Sir  Charles  Pratt,  and  the  Solicitor-General,  the 
Hon.  Charles  Forke,  for  the  defendant  Belchier;  Clark,  for  the  jointress  : — 

The  first  question  is,  as  to  the  extent  of  the  power  given  by  the  will. 
The  objection  that  the  power  is  only  to  bar  dower,  and  consequently  can 
only  comprehend  jointures  made  before  marriage,  is  too  extensive,  as  it  will 
comprehend  every  jointure,  though  made  bona  fide.  The  devise  is  to  a 
nephew,  having  no  estate  of  his  own,  for  life,  without  impeachment  of 
waste ;  he  bad  no  estate  to  which  dower  could  attach,  which  shows  that 
the  words  were  put  in  by  the  scrivener  currente  calamo. 

As  to  the  execution,  the  power  was  substantially  executed  ;  the  husband 
and  wife  agreed  to  sell  their  interest  to  *Belchier.  If  an  appoint-  p,oKflT 
ment  had  been  made  of  the  whole  estate,  and  the  wife  had  after-  L  J 
wards  joined  with  the  husband  and  sold  her  interest,  it  would  have  been 
good  if  only  a  day  had  intervened.  This  is  the  same  thing.  Suppose 
the  wife  had  made  a  stand  after  the  power  was  executed,  the  court  would 
not  have  compelled  her  to  levy  a  fine.  It  was  in  her  power  to  do  it  or  not. 
In  the  case  put,  of  a  father  appointing  to  a  child,  making  himself  a  partaker, 
the  appointment  would  only  be  avoided  as  against  other  children,  not  against 
a  remainder-man. 

The  Lord  Keeper,  Henlby.(&) — ^The  question  is,  whether  Edmund 
Aleyn  has  properly  executed  the  power  as  a  jointure,  and  has  properly 
conveyed  to  the  defendant,  Belchier,  or  whether  the  transaction  is  void  in 
toto,  or  in  part.  I  am  inclined  to  think  the  power  was  not  well  executed 
in  point  of  law.(c)  It  ought  to  have  been  before  marriage.  The  power  is 
given  under  restrictions.  It  must  be  a  jointure  in  bar  of  dower,  which 
can  only  be  before  marriage.  Dower  is  not  barrable  by  jointure  after 
marriage.     But,  I  build  my  opinion  upon  the  next  question. 

The  whole  transaction  is  on  agreement  between  the  husband  and  wife. 
No  point  is  better  established  than  that  a  person  having  a  power  must  cxe- 
eute  it  bond  jide  for  the  end  designed,  otherwise  it  is  corrupt  and  void. 
The  power  here  was  intended  for  a  jointure,  not  to  pay  the  husband's 
debts.  The  motive  that  induced  Edmund  to  execute  it  was  not  a  provision 
for  his  wife.  This  case  is  not  distinguishable  from  the  cases  alluded  to, 
nor  from  Lane  v.  Page,  If  a  father  has  a  power  to  appoint  amongst 
children,  and  agrees  with  one  of  them,  for  a  sum  of  money,  to  appoint  to 
him,  such  apppointment  would  be  void.  It  was  admitted  the  execution 
would  be  void,  but  it  was  said  to  be  only  so  amongst  the  children.  In  that 
case  the  money  is  to  go  to  the  children :  no  other  person  has  any  interest 
in  it ;  here  the  remainderman  has  an  immediate  right  to  the  estate  after  the 
death  of  Edmund,  if  there  is  no  appointment.  It  was  said  to  differ  from 
the  case  of  parent  and  children  :  and  that,  if  the  husband  had  fairly  exe- 
cuted the  power,  the  wife  might  have  immediately  afterwards  joined  in  a 
fine  to  pay  his  •debts.  The  reason  is  plain  ;  she  would  then  have  p^,257i 
had  a  first  interest,  and  the  husband  would  have  had  no  control  L  J 
over  it ;  but  it  does  not  from  thence  follow  that  they  might  make  an  agree- 

(6)  Aflerwards  Lord  Chancellor  and  Earl  of  Nortbugton. 
(c)  Sed  vide  2  Sagd.  Pow.  321. 
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ment  to  divide  the  money  between  them.  It  cannot  be  sappoted  he  wonld 
have  settled  the  whole  on  her  without  some  such  view.  She  was  of  no 
family  and  had  no  fortune.  It  woold  have  kept  the  children,  if  they  had 
any,  entirely  out  of  the  estate  till  her  death.  It  is  like  the  case  put,  of 
parents  and  children  ;  and  I  think  Lane  v.  Page  is  in  point,  and  ought  to 
govern  my  decision  in  the  present  case. 

Declare  the  appointment  good  as  to  the  JBIOO  only,  for  the  benefit  of 
Jane.  The  plaintiff  to  redeem,  on  payment  of  principal  and  interest  of 
the  mortgage  and  costs,  so  far  as  relates  to  the  mortgage.  Account  of 
rents  and  profits  from  the  death  of  Edmund ;  and  Belchier  to  pay  the  rest 
of  the  costs. 


Aleyn  v.  Belchier^  was  decided 
upon  the  well  established  principle 
that  a  person  having  a  power,  must 
execute  it  bona  fide  for  the  end  de- 
signed,  otherwise  the  appointment, 
although  unimpeachable  at  law,  will 
be  held  corrupt  and  void  in  equity ; 
for,  ahhough  the  Lord  Keeper 
seemed  inclined  to  think,  that  the 
power  was  not  well  executed,  even 
at  law,  he  founded  his  decision  ex- 
pressly upon  the  ground  that  the 
appointment  was  a  fraud  upon  the 
donor  of  the  power,  and  therefore 
Toid  in  equity.  Upon  the  same 
principle,  where  a  man  has  a  power 
to  make  a  jointure  under  restric- 
tions, as  J8100  a  year  for  ev^ry 
£1000  of  the  wife's  portion,  and  he 
has  himself  advanced  a  sum  of  mo- 
ney, in  order  colourably  to  enable 
him  to  make  the  larger  jointure, 
the  Court  will  reject  such  part  as 
is  more  than  proportionate  to  the 
real  fortjine :  Lane  v.  Page^  Amb. 
234,  per  Lord  Hardwicke;  Lord 
Tyrconnel  v.  Duke  of  Ancaster, 
Amb.  237;  S.  C,  2  Ves.  600; 
where  the  judgment  is  more  fully 
reported.  In  Lane  v.  Page^  Amb. 
288,  a  tenant  for  life,  with  power  of 


jointuring,  being  greatly  in  debt, 
and  actually  arrested,  executed  his 
power  of  jointuring  to  its  full  ex- 
tent, having  previously  entered  in- 
to an  agreement  with  the  woman 
whom  he  afterwards  married,  that 
she  was  to  join  in  levying  a  fine, 
the  use  of  which  was  to  pay  her 
je20  a  year  only  for  her  benefit ; 
^50  a  year  was  to  be  applied  in 
payment  of  his  debts,  and  then  to 
*his  wife  for  life ;  and  the  r#oe«-i 
residue  of  the  profits  during  L  -■ 
her  life  should,  after  his  death,  be 
paid  as  he  should  appoint,  or,  in  de- 
fault of  appointment,  should  go  to 
his  executors,  administrators  and  as- 
signs. The  husband  died  soon  after 
the  marriage,  no  fine  having  been 
levied ;  but  the  widow,  by  inden- 
tures of  lease  and  release,  conveyed 
the  premises,  in  trust  to  pay  i820  a 
year  to  himself  for  life,  the  overplus 
of  the  rents  in  discharge  of  her  hus- 
band's debts,  and  then  in  trust  for 
herself  for  life.  Upon  a  bill  being 
filed  by  the  remainder-man  to  set 
aside  this  execution  of  the  power. 
Lord  Harduncke  held,  that  it  was  a 
fraud  on  the  properly  of  a  third  per- 
son, the  remainder-man,  but  that  it 
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ought  to  be  supported  as  to  the  d820 
a  year.  «« Fraud,"  he  observed, "  will 
afiect  only  so  far  as  it  extends ;  and 
this  Court  will  not  say  that  partici- 
pes  criminis  shall  have  no  benefit  of 
the  agreement  in  any  part."  And, 
accordingly,  it  was  declared  that  the 
agreement  and  conveyance  ought 
to  be  considered  as  one  transaction, 
and  set  aside,  except  as  to  the  £20 
to  the  wife. 

Upon  the  same  principle,  also, 
if  a  parent,  having  a  power  of 
appointment  amongst  his  child- 
ren, appoints  to  one  or  more  of 
them,  to  the  exclusion  of  the 
others,  upon  a  bargain  for  his  own 
advantage,  equity  will  relieve 
against  the  appointment  as  a  fraud 
upon  the  power.  See  Daubeny  v^ 
Cockbum,  1  Mer.  620,  where  there 
was  a  secret  understanding  that  the 
child  should  assign  a  part  of  the 
fund  to  a  stranger ;  and  Ffxrmer  v. 
Martin^  2  Sim.  502,  where  an  ap- 
pointment was  made  to  one  of  the 
children  in  consideration  of  her 
having  agreed,  out  of  part  of  the 
sum  appointed,  to  pay  her  father's 
debts :  nompson  v.  Simpson^  2  D. 
&  W.  460 ;  8  Ir.  Eq.  Rep.  55,  50. 
In  Arnold  v.  HardwicK  7  Sim.  348, 
Sir  L.  ShadwM,  V.  C,  even  held 
that  an  antecedent  bargain  between 
a  father  and  two  of  his  children, 
that  if  the  appointment  were  made 
in  their  favour  they  would  lend 
the  fund  to  their  father,  would  vi- 
tiate the  appointment. 

Although  questions  of  this  nature 
generally  arise  upon  a  fraudulent 
arrangement  between  husband  and 
wife,  or  between  parent  and  child, 
the  interference  of  equity  is  by  no 
means  confined  to  cases  in  which 
the  donee  and  object  of  the  power 
stand  in  that  relation  towards  each 
other ;  for  an  arrangement  between 
any  peraon  having  a  power,  even  al- 
though he  may  have  been  by  a  vo^ 


luntary  deed  the  original  donor  of 
the  power,  and  any  of  the  objects 
of  it,  in  fraud  of  the  original  inten- 
tion with  which  the  power  was 
created,  will  render  an  appointment 
void  in  equity.  Thus,  in  Let  y. 
Femie^  1  Beav.  483,  A.  B.,  being 
desirous  of  settling  property  on  the 
female  descendants  then  in  exis- 
tence of  C.  D.,  by  a  voluntary  deed 
reciting  this  desire,  and  that  certain 
persons  therein  named  were  the  on- 
ly descendants  then  living  of  C.  D., 
settled  a  part  of  the  property 
♦on  the  person  so  named,  (-«o5ot 
and  reserved  to  himself  a  L  ^ 
power  of  appointing  the  remaining 
part  of  the  property  amongst  such 
several  persons  before  named,  which, 
in  default  of  appointment,  was  given 
to  those  several  persons.  A.  B.  after- 
wards discovered  that  there  were 
other  descendants  in  existence,  of  C. 
D.,  who  had  been  omitted,  and,  to 
remedy  the  omission,  he  appointed 
a  part  of  the  fund  to  an  object  of  the 
power,  upon  his  executing  bonds  for 
the  payment  to  the  persons  newly 
discovered  of  the  amount  when  re- 
ceived. Lord  Longdate,  M.  R., 
held,  that  the  appointment  was  void. 
•<It  certainly  seems,"  said  his  Lord- 
ship, '(a  hard  thing  that  he,  the 
author  of  this  gift,  and  the  owner  of 
this  property,  could  not  do  this ;  but 
he».had  declared  a  trust — he  had  said 
that  it  should  belong  to  certain  per- 
sons — that  the  power  he  had  reserved 
should  be  exercised  for  the  benefit 
of  certain  persons  only  ;  and  I  quite 
agree  with  those  who  advised  him, 
that  it  was  not  competent  for  him,  of 
his  own  authority,  to  alter  that  des- 
tination of  his  property." 

A  question  sometimes  arises,  whe- 
ther a  fraudulent  arrangement  as  to 
part  of  the  property  appointed  viti- 
ates the  appointment  In  toto,  or  such 
part  merely  to  which  the  fraud  ex- 
tends.    In  Daubeny  v.  Cockbuwh^  l 
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Mer.  626,  this  question  was  fully 
considered.  In  that  case  there  was 
a  voluntary  settlement  of  personal 
property,  in  trust  for  such  one  or 
more  of  his  children  as  the  settlor 
should  appoint.  He  appointed  to 
one  child  exclusively,  upon  a  secret 
understanding  that  she  should  assign 
a  part  of  the  fund  to  or  in  favour  of 
a  stranger.  It  was  contended,  upon 
ihh  authority  of  Lane  v.  FagCf  and 
the  principal  case,  that  the  appoint- 
ment was  only  void  as  to  the  part  of 
the  fund  agreed  by  the  daughter 
to  be  assigned.  However,  Sir  fV. 
Grants  M.  R.,  held  the  appointment 
void  in  toto.  <»  Upon  principle,'*  said 
his  Honor,  **  1  do  not  see  how  any 
part  of  a  fraudulent  agreement  can 
be  supported,  except  tvhere  some 
consideration  has  been  giveti  that 
cannot  be  restored  ;  and  it  has^  con- 
sequently ^  become  impossible  to  res- 
cind the  transaction  in  toto,  and  to 
replace  the  parties  in  the  same 
situation. 

♦♦  In  the  case  of  Lane  v.  Page, 
the  subsequent  marriage  formed  such 
a  consideration  on  the  part  of  the 
wife.  In  the  case  of  ^leyn  v.  Bel- 
chier,  where  the  appointment  was 
subsequent  to  the  marriage,  it  can 
hardly  be  said  to  have  been  decided 
that  the  appointment  was  good  in  any 
part.  For  it  appears,  by  the  Regis- 
ter's Book  that  the  bill  contained  a 
submission  to  pay  the  annuity  to  the 
wife,  and  only  sought  relief  against 
the  other  objects  of  the  appoint- 
ment." 

"In  ordinary  cases  of  fraud  the 
whole  transaction  is  undone,  and  the 
parties  are  restored  to  their  original 
situation.  If  a  partially  valuable 
consideration  has  been  given,  its  re- 
turn is  secured  as  the  condition  on 
r»2ft0"l  ^^^^^  equity  relieves  against 
L  -^  *the  fraud.  But,  in  such  a 
case  as  the  present^  the  appointment 
of  any  particular  proportion  to  any 


particular  child,  is  a  purely  voluntary 
act  on  the  part  of  the  parent ;  and, 
although  as  good,  if  fairly  made,  as 
if  the  consideration  were  valuable, 
yet  what  is  there  that  a  Court  can 
treat  as  a  consideration,  which  must 
be  restored  if  a  fraudulent  appoint- 
ment be  set  aside,  or  as  incapable  of 
restitution,  and,  therefore,  support 
the  appointment,  so  far  as  it  is  for 
the  child's  benefit  ?  To  say  it  is  to 
be  supported  to  that  extent,  would 
be  to  say  that  the  child  shall  have 
the  full   benefit  of  the  fraudulent 

agreement Either,  then,  yoa 

must  hold  that  a  child  giving  a  con* 
sideration  for  an  appointment  in  its 
favour,  is  guilty  of  no  fraud  on  the 
power,  or  you  must  wholly  set  aside 
the  appointment  procured  by  the 
fraud.  Now,  although  the  father,  in 
proposing  such  a  bargain,  is  much 
more  to  blame  than  the  child  in  ac- 
ceding to  it,  slill  it  is  impossible  to 
say  that  an  appointment,  obtained 
by  means  of  such  an  agreement,  is 
fairly  obtained.  It  is  a  fraud  upon 
the  other  objects  of  the  power,  who 
might  not,  and  in  all  probability 
would  not,  have  been  excluded  but 
for  this  agreement.  It  is  more  par- 
ticularly a  fraud  upon  those  who  are 
entitled  in  default  of  appointment ; 
for  non  constat  that  the  father  would 
have  appointed  at  all,  if  the  child 
had  not  agreed  to  the  proposed 
terms." 

The  distinction  taken  by  Sir  TF. 
Grant  seems  to  be  sound  in  prin- 
ciple ;  and  appointments  to  children, 
in  part  fraudulent,  have  ever  since, 
notwithstanding  the  dicta  attributed 
to  Lord  Hardwicke,  in  Lane  v.  Fage^ 
Amb.  235,  been  set  aside  in  toto. 
See  Farmer  v.  Martin,  2  Sim.  602 ; 
Arnold  V.  Hardwick,  7  Sim.  343; 
and  see  Lee  v.  Femie,  1  Beav.  483. 

A  fraudulent  execution  of  a  power 
will  be  set  aside  as  against  a  pur- 
chaser   for  valuable    consideration! 
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with  notice  of  the  fraad  :  Palmer  v. 
Wheeler,  2  Ball  &  B.  18 :  or  even 
if  he  had  not  notice  of  the  fraud,  if 
he  has  not  got  the  legal  estate,  for 
then  there  are  only  equities  to  deal 
with;  and,  as  observed  by  Sir  W, 
Or  ant  ^  ••  The  payment  of  a  money 
consideration  cannot  make  a  stranger 
become  the  object  of  a  power  creat- 
ed in  favour  of  children ;  he  can 
only  claim  under  a  valid  appoint- 
ment executed  in  favour  of  some  or 
one  of  the  children  :'*  Davbeny  v. 
Cockbum,  1  Mer.  626,  638.  But  a 
purchaser  roust,  it  seems,  have  ac- 
tual notice  of  a  fraud  upon  a  power, 
in  order  to  be  aflected  by  it ;  circum- 
stances which  may  give  rise  to  mere 
grounds  of  suspicion  or  probability 
of  fraud  are  not  sufficient.  Thus, 
in  McQueen  v.  Farquhar,  li  Ves. 
467,  where  A.  was  tenant  for  life, 
remainder  to  his  wife  for  life,  with 
power  to  appoint  to  one  or  more  of 
his  children  by  her,  A.  entered  into 
a  contract  with  T.  for  the  sale  of  the 
estate  to  him,  and  afterwards  ap- 
pointed (subject  to  the  life  interest 
r*26n  ^^  Jjioaself  and  his  wife)  the 
L  J  fee  ♦simple  of  their  estate  to 
R.,  the  eldest  son,  who  had  attained 
the  age  of  twenty-one ;  and  then  A. 
and  his  wife  and  R.  their  son  con- 
veyed the  estate  to  T.  in  considera- 
tion of  a  sum  of  money,  expressed 
to  be  paid  to  all  of  them.  This  ap- 
pearing upon  an  abstract,  an  objec- 
tion was  taken  to  the  title,  that  the 
appointment  by  A.  in  favour  of  his 
son,  R.,  appeared  to  have  been  made 
under  a  previous  agreement  between 
them ;  and  that  if  A.  derived  any 
benefit  from  that  agreement,  which 
seemed  probable,  or  even  made  any 
previous  stipulation  that  his  son 
should  join  him  in  a  sale,  which 
there  appeared  the  strongest  reason 
to  apprehend,  it  would  have  been  a 
fraudulent  execution  of  the  power. 
Lord  EldoHf  however,  overruled  the 


objection.  "It  does  not  appear,** 
said  his  Lordship,  <«  that  the  estate 
sold  for  less  than  its  value — that  the 
son  got  less  than  the  value  of  his  re- 
versionary interest.  But  the  estate 
becoming  his  absolutely  by  the  ap- 
pointment, he  by  an  instrument, 
afiected  by  nothing  but  the  contents 
of  it,  as  the  owner  of  the  reversion, 
accedes  to  the  purchase,  conveys 
with  his  father  and  mother,  in  con- 
sideration of  J@8000,  and  the  parties 
taking  the  conveyance  pay  the  mo- 
ney to  the  father,  the  mother,  and 
the  son,  to  be  dealt  with  according 
to  their  respective  interests ;  that 
is,  according  to  their  rights  in  the 
land  :  and,  though  the  contract  with 
T.  was  only  to  substitute  money  for 
the  estate,  there  was  nothing  to  shew 
that  the  son  was  not  to  receive  a  due 
proportion  of  the  money,  when  the 
contract  was  afterwards  executed  by 
the  deed,  in  which  he  joins,  and, 
with  his  father  and  mother,  receives 
all  the  money.  Upon  the  questions 
therefore,  whether  those  possibilities 
and  probabilities  are  sufficiently  evi- 
denced by  any  thing  to  shew  that 
this  is  not  a  good  title,  my  opinioQ 
is,  that  it  is  a  good  title."  Upon  the 
same  principle,  in  Campbell v.  Home, 
1  Y.  &  C.  C.  C.  664,  where  a  lady 
who  had  a  life  interest  in  a  fund, 
with  power  to  appoint  to  one  or  more 
of  her  children,  exclusively  of  the 
others,  appointed  the  whole  to  one 
child,  who  had  attained  the  age  of 
twenty-one,  and  assigned  her  life 
interest  toi  such  child,  one  of  the 
trustees  refused  to  join  in  the  trans- 
fer to  the  daughter.  Sir  /.  Z. 
Knight  Bruce,  V.  C,  upon  a  bill 
being  filed  against  the  trustees  by 
the  daughter,  held,  that  he  was 
bound  to  join  in  the  transfer.  *«  What 
may  be  the  intention,"  said  his  Ho- 
nor, (« of  this  lady  in  regard  to  the 
disposition  of  the  money,  is  not  a 
question  with  which  the  Court  has 
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to  deal.  If  it  can  even  be  shewn 
that  this  deed  was  executed  from 
improper  motives,  those  who  are 
interested  in  doing  so  can  apply  to 
set  it  aside.'* 

Where  there  is  an  arrangement 
for  settling  the  interests  of  a//  the 
branches  of  a  family,  children  may 
contract  with  each  other  to  give  a 
parent,  who  had  a  power  to  distri- 
bute property  among  them,  some 

r*262l  *^^°^fi^®»  •which  the  pa- 
L  ^  rent,  without  their  contract 
with  each  other,  could  not  have. 
Thus,  in  Davis  v.  UphUU  1  Swanst. 
130,  an  estate  being  limited,  under 
her  marriage  settlement,  to  A.  for 
lifet  with  remainder  to  her  children 
by  her  deceased  husband,  in  such 
manner  as  she  should  appoint,  re- 
mainder, in  default  of  appointment, 
to  all  the  children  as  tenants  in  com- 
mon  ;  an  agreement  by  the  children, 
that  on  her  joining  in  suffering  a  re- 
covery, the  first  use  to  which  the 
recovery  should  enure,  should  be  to 
A.  for  life,  without  impeachment  of 
waste^  is,  it  seems,  valid  in  equity ; 
and  the  Court,  therefore,  refused  to 
continue  an  injunction  to  restrain 
her  from  cutting  timber.  See,  also, 
JRhodes  v.  Cook,  2  S.  db  S.  488. 

Where  there  is  no  fraud,  equity 
will  not  advert  to  the  circumstances 
of  anger  and  resentment,  under 
which  it  may  be  alleged  that  an 
appointment  has  been  made.  See 
Vane  v.  Lord  Dungarmon,  2  S.  db 
L.  130,  where  Lord  Redesdale  said, 
he  did  not  think  it  safe  ta  advert  to 
such  objections,  as  there  would  be 
no  end  of  them,  if  they  were  admit- 
ted as  grounds  for  questioning  ap- 
pointments, since  in  almost  all  these 
cases,  where  there  has  been  an  ine- 
quality in  the  appointment,  some- 
thing of  that  kind  has  existed.  See, 
also,  Supple  v.  Lowson,  Amb.  729. 

The  principle  laid  down  in  Aleyn 
T.  Bekhiert  viz.  that  a  power  must 


be  executed  bond  fide^  and  for  the 
end  designed,  is  applicable  also  to 
another  class  of  cases  where  parents, 
having  power  to  raise  portions  for 
children,  and  even  to  fix  the  time 
when  they  are  to  be  raised,  will  not 
be  allowed  by  a  court  of  equity,  as 
personal  representatives  of  a  decea^ 
ed  child,  to  derive  any  advantage 
from  an  appointment  made  to  the 
child  daring  infancy,  and  while  not 
in  want  of  a  portion,  especially  if  the 
death  of  the  child,  at  the  time  of  the 
appointment,  was  expected.  Thus, 
in  Hinchinbroke  v.  Seymour^  1  Bro. 
C.  C.  304,  a  father,  under  a  power 
in  a  settlement  to  raise  portions  to 
be  paid  at  such  times  as  he  should 
appoint,  directed  the  trustees  to  raise 
jB10,000  immediately  for  his  dangh- 
ter,  then  fourteen  years  of  age,  who 
soon  aAerwards  died  ;  he,  as  her  ad- 
ministrator, filed  a  bill  against  tha 
trustees  to  have  the  dS10,000  raised 
for  his  own  use,  but  Lord  TTiurhw 
dismissed  the  bill,  observing,  •«  The 
meaning  of  a  charge  for  children  is 
that  it  shall  take  place  w£en  it  shall 
be  wanted  ;  it  is  contrary  to  the  na- 
ture of  such  a  charge  to  have  it 
raised  before  that  time.  And  al- 
though the  power  is,  in  this  case,  to 
raise  it  when  the  parent  shall  think 
proper,  yet  that  is  only  to  enable 
him  to  raise  it  in  his  own  life,  if  it 
should  be  necessary.  It  would  have 
been  very  proper  so  to  do  upon  the 
daughter's  marriage,  or  for  several 
other  purposes ;  but  this  is  against 
the  nature  of  the  power."  So,  also, 
where  a  fund  was  limited  to  a  fa- 
ther for  life,  with  remainder  to  hie 
^children,  in  such  shares  as  p^oaot 
he  should  appoint,  and,  in  L  -^ 
default  of  appointment,  to  the  chil* 
dren  equally,  the  father  released  the 
power  as  to  a  portion  of  the  fund,  so 
as  to  vest  a  share  of  it  in  himself,  as 
executor  of  a  deceased  son,  who,  in 
defieiult  of  appointment,  took  a  Tested 
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interpst ;  the  Coart  refoaed  to  order 
the  transfer  of  this  share  to  the 
father:  Ckinynghame  v.  Thurlow^ 
Buss.  &  My.  436.  "  The  coie  of 
Lord  Sandwich^*  observes  Loid 
Chancellor  Sugdtn^  "where  a  fa- 
ther, who  had  a  power  of  appoint- 
ment among  his  children,  thinking 
one  of  them  was  in  a  consamption, 
appointed  to  that  child,  in  order  that 
he  might  take  as  the  child's  admini- 
strator, decides  that  if  a  father,  hav- 
ing sach  power,  charges  a  portion 
for  a  child,  not  because  the  child 
wants  it,  but  because  it  is  sickly  and 
Ukely  to  die,  the  Court  has  power  to 
defeat  it :"  Keily  v.  KeUy,  5  Ir.  £q. 
Bep«  442;  4  D.  db  W.  55;  8.  C, 
cited  1 1  Ves.  479.  See,  also,  Lord 
PawMa  caae^  2  Vent.  366 ;  Edge- 
worth  V.  Edgetoorth^  Beat.  328 ;  Gee 
T.  Gurney,  2  Coll.  486 ;  Butcher  v. 
Jackson^  14  Sim.  444. 

If  the  consent  of  another  per- 
son to  the  exercise  of  a  power  is 
requisite,  and  that  consent  is  ob- 
tained by  misrepresentation,  the  ap- 
pointment will  be  set  aside.  Thus, 
in  Scroggs  v.  iSicrog^^,  Amb.Blunt's 
ed.  272,  and  App.  812,  a  case 
which  falls  entirely  within  the  prin- 
ciple of  ^leyn  v.  Belchier^  a  fa- 
ther was  tenant  for  life,  with  re- 
mainder  to  the  use  of  such  of  his 
son  and  sons  as  he,  with  the  consent 
of  the  trustees  or  the  survivor  of 
them,  should  appoint,  and  in  de- 
iaolt  of  appointment,  to  his  first 
son  in  tail  male.  The  father,  by 
misrepresenting  his  eldest  son  to 
the  surviving  trustee  as  extravagant 
and  undutiful,  prevailed  tgnm  him 
to  consent  to  an  appointment  to  a 
younger  son.  Upon  a  bill  being  filed 
by  the  eldest  son,  it  was  proved  that 
the  son  was  dutiful  and  not  extra- 
vagant, and  that  the  father,  from 
improper  motives,  had  misrepre- 
sented him  to  the  trustee.  The 
appointment  was  set  aside  by  Lord 


Hardwieke^  who  observed,  that  if 
the  trustee  and  father  had  met 
&irly,  and  without  imposition,  and 
considered  the  family  circumstances, 
and  bad  executed  the  power  for 
such  reasons  as  biassed  their  judg- 
ment,  the  Court  would  not  inters 
fere ;  but  that,  upon  ^the  whole,  he 
was  of  opinion  that  it  was  a  power 
accompanied  with  a  trust,  and  thai 
it  was  executed  by  an  imposition 
on  the  trustee,  who  was  designed 
to  be  a  check  on  the  father. 

There  is  another  class  of  cases 
to  be  noticed  in  which  courts  of 
equity  have  interposed,  upon  the 
same  principle,  but  not  with  the 
same  beneficial  results  as  in  Aleyn 
V.  Belchier  ;  viz.  where  a  person 
having  a  power  of  appointing  pro- 
perty amongst  a  class,  although 
with  full  discretion  as  to  the  amouni 
of  their  shares,  has  exercised  it  by 
appointing  to  one  or  more  of  the 
^objects  a  merely  nominal  p»2Q4-i 
share ;  such  an  appointment,  *-  J 
although  valid  at  law,  will,  if  exe- 
cuted previous  to  the  passing  of  1 
Will.  4,  c.  46,  be  set  aside  as  t^- 
sory^  not  being  exercised  boni 
fide  for  the  end  designed  by  the 
donor.  To  illustrate  the  doctrine 
of  illusory  appointments,  suppose 
A.  had  power  to  distribute  £100,000 
amongst  a  class  in  such  shares 
and  proportions  as  he  shouM  ap^ 
point,  and  he  gave  one  of  the  class 
five  shillings  only,  that  would  be 
at  law  a  good  execution  of  the 
power:  Morgan  v.  Surman^  1 
TaunL  289.  But  such  an  appoints 
ment,  or  an  appointment  of  ten 
guineas,  or  of  any  sum  merely  no- 
minal, taking  into  consideration  the 
amount  to  be  distributed,  and  the 
number  of  persons  amongst  whom 
it  is  distributable,  will,  if  exe- 
cuted previous  to  the  passing  of 
1  Will.  4,  c.  46,  be  held  void  in 
equity  as  ilhisory.     It  would*  in- 


Digitized  by 


Google 


WHITBU    BQVITT    0A8Bf« 


deed,  be  perfectly  competent  to 
the  donee  of  a  power  to  make  a 
very  unequal  distribution  of  the 
fund,  provided  that  the  inequality 
was  not  so  great  as  to  lay  the 
appointment  open  to  the  objec- 
tion of  its  being  merely  nominal 
and  illusory,  and,  consequently, 
a  fraud  upon  the  donor  of  the 
power,  who,  it  would  be  pre- 
sumed, intended  that  each  of  the 
objects  of  the  power  should  take 
a  substantial  share.  Amongst  the 
earlier  cases  on  this  subject,  see 
Gibson  v.  Kinven,  1  Vern.  66; 
Wall  V.  Thurbome,  1  Vern.  366, 
414  ;  and  Cragave  v.  Ferrost  there 
cited ;  ^stry  v.  Astry^  Prec.  Ch. 
266 ;  Maddison  v.  Andrew,  1  Ves. 
57 ;  Coleman  v.  Seymour ,  1  Ves. 
211;  Vanderzee  r.  Aclom^A  Ves. 
771 ;  Spencer  v.  Spencer,  6  Ves. 
862.  The  doctrine  applies  to  ap- 
pointments of  real  as  well  as  of 
personal  estate:  Pocklington  v. 
Bayne,  1  Bro.  C.  C.  460. 

Much  litigation  arose  in  conse- 
quence of  the  great  difficulty  of 
deciding  what  was  a  substantial, 
and  not  merely  an  illusory  share ; 
and  great  dissatisfaction  with  the 
doctrine  was  expressed  by  the  most 
eminent  judges,  who  endeavoured, 
in  many  cases,  to  narrow  it.  In 
Wilson  V.  Piggott,  2  Ves.  jun.  361, 
where  there  was  a  sum  of  iS4000  to 
be  appointed  amongst  four  persons. 
Lord  Alvanley  said,  that  an  appoint- 
ment of  d^60  to  one  of  them  would 
have  been  good.  In  Kemp  v.  Kemp, 
6  Ves.  849,  a  person  having  a  power 
of  appointing  nearly  £1900  among 
three  children,  appointed  J810  to 
one  child,  dS50  to  another,  and 
the  remainder  to  the  third.  Lord 
JUvanley,  M.R.,in  his  judgment, ob- 
served, "  I  should  hardly  have  con- 
ceived that  j660  could  be  considered 
a  substantial  part ;  but  the  sum  of 
£10  to  the  daughter  was  evidently 


meant  to  be  no  gift,  the  mother 
merely  supposing  herself  to  be  under 
the  necessity  of    giving  something 

to  each I  am  bound  to  say 

the  bequest  of  £10  was  clearly 
meant  as  an  illusion,  and  not  as  an 
execution;  therefore  the  execution 
♦is  void.  It  is  vain  now  to  r^oAsi 
lament,  as  I  have  in  many  ^  -I 
other  cases,  that  this  Court  did 
not  follow  the  rule  of  law;  but 
now  this  is  so  settled,  that  no 
judge  will,  and  certainly  I  will 
not,  presume  to  go  against  it.  The 
Court  must  decide  whether  the 
share  is  substantial  or  not."  In 
the  celebrated  case  of  Butcher  v. 
Butcher,  9  Ves.  882,  the  objects  of 
the  power  were  nine  in  number,  and 
the  fund  to  be  appointed  amongst 
them  about  ^617,000.  To  some  of 
the  objects  of  the  power  the  shares 
of  £200  Three  per  Cents  only  were 
given.  Sir  W.  Orant,  M.  R.  held 
the  appointment  not  to  be  illusory, 
but,  like  Lord  Alvcmley,  strongly 
disapproved  of  this  doctrine  of 
equity.  «To  say,"  observed  his 
Honor,  •<  that  under  such  a  power 
an  illusory  share  must  not  be 
given,  or  that  a  substantial  share 
must  be  given,  is  rather  to  raise 
a  question  than  to  establish  a 
rule.  What  is  an  illusory  share, 
and  what  is  a  substantial  share  ?  Is 
it  to  be  judged  of  upon  a  mere 
statement  of  the  sum  given,  with- 
out reference  to  the  amount  of  the 
fortune  which  is  the  sabject  of  the 
power  ?  If  so,  what  is  the  sum  that 
must  be  given,  to  exclude  the  in- 
ference of  the  Court  ?  What  is  the 
limit  of  the  amount  at  which  it 
ceases  to  be  illusory,  and  begins  to 
be  substantial  ?  If  it  is  to  be  con- 
sidered with  reference  to  the  amount 
of  the  fortune,  what  is  the  propor- 
tion, either  of  the  whole,  or  of  the 
share,  that  would  belong  to  each 
upon  an  equal  division  ?    In  terms 
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the  power,  thoagh  limited  as  to  ob- 
jects, is  discretionary  as  to  shares. 
A  court  of  law  says,  do  object  can 
be  excluded,  but  there  it  stops ;  it 
does  not  attempt  to  correct  any,  the 
extremest,  inequality  in   the  distri- 

batioD As  no  case  has  been 

found,  in  which  a  sum  of  this  amount 
has  been  declared  illusory,  there  is 
DO  ground  upon  which  I  think  my- 
self justified  in    determining  that 
this  is  an  invalid  appointment.*'    So 
in'  Bax  v.   WUthread^  16  Ves.  15, 
where  the  fund  to  be  appointed  be- 
tween two  children,  objects  of  the 
power,  was  j82500  Old  South  Sea 
Annuities,  and  £100  stock  was  given 
to    one    child,  and   J^2400   to  the 
other,  Sir   W.  Grants  M.  R.,  refer- 
ring to  his  decision  in  Butcher  v. 
Butcher,  held  that  the  appointment 
was  not  illusory.  So,  also,  in  Mocatta 
T.  Lousada,  12  Yes.  123,  the  fund 
was  £2500  ;  the  objects  of  the  pow- 
er were  five  in  number  ;   to  some 
he  gave  only  a  share  of  33/.  6#.  %d. 
Sir  W.  Grant,  M.  R.,  held  the  ap- 
pointment   not    illusory.      ««I    ad- 
here,'* said  his  Honor,  «<  to  the  rule 
I  laid  down  in  Butcher  v.  Butcher, 
thai  I  will  go  as  far  as  I  am  bound 
by  authority,  but  no  further.     Shew 
me  a  case  in  which  a  specific  sum, 
or    an    equal   proportion    of    what 
would  be  the  share  of  each  object 
of  the  appointment  upon  an  equal 
division,  has  been  held  to  be  illu* 
•ory*  and  I  will,  in  the  same  case, 
make  the  same  decision.  But,  where 
I  am  deprived  of  the  guidance,  or 

r*^atC\  *^f®®^  ^^^^  ^^®  compulsion 

L  -'of  authority,  I  will  not  hold 

any  appointment  to  be  invalid  upon 

thai     ground    of    objection.      The 

case    of  Kemp  v.  Kemp,  is  not  an 

authority    for    this    case;    for   the 

discussion  of  that  turned  not  upon 

the    J^50,  but  upon  the  j810.     All 

tbat  is  denied  in  that  case  is«  that 

the   appoiotment  of   JSIO  was,  un- 


der the  cirenmstances,  illusory; 
therefore,  I  most  hold  this  appoint- 
ment to  be  good,  adhering  to  the 
rule  I  laid  down  in  Butcher  v. 
Butchery  for  this  sum  of  38/.  6*. 
%d,  is  not  the  same  specific  sum, 
or  the  same  proportion  of  the  share 
of  each  child,  upon  an  equal  divi- 
sion, that  has  been,  in  any  former 
instance,  held  to  be  illusory."  See, 
also.  Dyke  v.  Sylvester,  12  Ves.  126, 
where  his  Honor  adhered  to  the 
same  rule. 

Lord  Eldon,  however,  aliboagh 
he  affirmed  the  decision  of  the  Mas- 
ter of  the  Rolls,  in  Bax  v.  Whit" 
bread  and  Butcher  v.  Butcher,  (see 
16  Ves.  15,  and  1  V.  &  B.  79,;  dis- 
approved of  the  rule  there  laid 
down  by  the  Master  of  the  Rolls. 
In  the  former  of  these  eases  his 
Lordship  observes, «« I  should  pause 
on  giving  judgment,  if  boond  to 
decide  upon  those  authorities  with 
reference  to  the  principle  stated 
in  these  late  cases,  now  before  me, 
which,  in  effect,  (and  it  would  be 
better  to  do  it  in  words,)  destroys 
all  the  authorities,  as  do  two  cases 
will  probably  ever  be  the  same. 
The  sum  of  d850  being  given  in  one 
family,  and  by  one  will,  it  is  diffi- 
cult to  imagine  that  the  identity  (£ 
the  sum,  or  the  proportion  can  af- 
ford the  ground  of  determination  in 
another  family  and  upon  another 
will.  The  motives,  also,  must  be 
furnished  by  the  same  circum- 
stances, whether  good  condact  or 
misconduct ;  a  provision  by  a  parent 
or  by  a  third  person  ;  circumstances, 
if  the  court  is  at  liberty  to  regard 
them,  of  utility;  for  instance,  in 
the  case  of  a  power  to  appoint  be- 
tween two  children,  and  the  situa- 
tion in  life  of  one  of  them,  the  ef- 
fect of  the  appointment  may  ea* 
able  him  to  do  more  for  the  other, 
than  if  he  had  an  equal  share.  If, 
therefore,    it   is   established,    that 
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the  Coart  has  this  anthority  to  con- 
sider, whether  the  execution  of 
such  a  tmst,  or  power  coupled  with 
a  trast,  is  reasonable,  it  seems  to 
me  better  to  deny  the  doctrine  at 
once,  that  to  lay  down  a  rule  that 
will  destroy  it  in  efiect;  looking 
only  to  sums  and  figures ;  exclud- 
ing circumstances,  unless  in  the 
same  case ;  and  considering  in  each 
case,  merely,  whether  the  motives 
and  circumstances  by  which  the 
judgment  was  so  regulated,  as 
among  the  different  objects,  were 
the  same.  •  .  .  The  result  is,  that 
from  the  time  of  Lord  Nottingham 
the  Court  has  taken  upon  itself  the 
duty  of  exercising  this  discretion ; 
and  I  should  feel  great  embarrass- 
ment, if,  on  account  of  the  difficulty 
and  the  apprehension  of  not  well 
exercising  it,  I  should  step  aside 
from    the    path  of   my  predeces- 

r»26tl  *'<'™*'*'^'^®  deterred  from 
L  -^  doing  it  as  well  as  I  can  ; 
confining  myself  to  the  inquiry, 
whether  a  case  precisely  the  same 
had  ever  occurred ;  taking  as  my 
rule  of  acting,  that  circumstance, 
instead  of  the  principle  decided  by 
former  cases." 

If  a  share  not  illusory  comes  to 
one  of  the  objects  in  default  of  ap- 
pointment, it  will  be  considered  as 
an  appointment,  and  no  question  of 
illusion  will  arise ;  WUson  v.  Pig- 
gottf  2  Ves.  jun.  851 ;  and  it  seems 
that,  if,  under  a  power  to  appoint 
amongst  all  the  children,  a  part  is 
well  appointed  to  some,  leaving  a 
share  not  illusory,  which  is  after- 
wards appointed,so  as  entirely  to  ex- 
clude one,  the  last  appointment  only 
will  be  void;  fFiUon  v.  Piggott^  2 
Yes.  jun.  355. 

Formerly,  an  illusory  appoint- 
ment might  be  justified,  and  equity 
would  not  give  relief  against  it  when 
misbehaviour  was  shewn  in  the 
child  to  whom  such  illusory  share 


was  given:  Mitddi$<m  v.  Andrew^ 
1  Ves.  57;  but  this  doctrine  was 
overruled  in  Kemp  v.  Kemp^  6  Ves. 
855,  1  V.  &  B.  97.     Where,  how- 
ever,  gross  inequality  is  accounted 
for  by  the  situation  of  the  children, 
and  is  humane  and  wise  and  dis- 
creet, the  Court  will  not  call  it  illu- 
sory:   Boyle   V.    TJie    Bishop   of 
Peterborough^  1  Ves.  jun.  810,  per 
Lord  TTiurlow.     Thus,  an  appoint- 
ment of  a  very  small  share  to  a  son, 
who  is  an  uncertificated  bankrupt, 
would  not  be  looked  upon  as  illu- 
sory: Box  V.  fFhitbread,  16  Ves. 
15.     So,  if  a  parent  has  made  a  pro- 
vision for  a  child,  an  appointment  of 
a  very  small  share  to   that  child 
would  not  be  held  illusory:  Bri9' 
towe  V.   Ward,  2  Ves.  jun.  836; 
Smith  V.  Lord  Cametford^  2  Ves. 
jun.  698;  Long  v.  I/mg,  5  Ves. 
445;  Spencer  v.   Speneer,  5  Ves. 
867.     The  provision,  it  seems,  must 
have  been  made  by-  the  donee  of  the 
power:    Mocatta  v.   Lousada^   12 
Ves.  128;    though  Liord  Ahanley 
thought  that  the  same  result  would 
follow  if  the  provision  was  made 
aliunde:    Vanderzee  v.  Jiclom,  4 
Ves.  785;   and  see   16  Ves.  25; 
Lyeaght  v.  Royn^  2  S.  &  L.  151, 
and  1  V.  &  B.  97.   It  is  clear,  how- 
ever, that  a  provision  moving  from 
the  donor  of  the  power  will  not  be 
sufficient:  Kemp  v.  Kemp,  5  Ves. 
861. 

The  interference  of  courts  of 
equity,  in  cases  of  illusory  appoint- 
ments, was  so  unsatisfactory  in  its 
results,  that  the  Legislature  at  length 
interfered,  and  by  stat.  1  Will.  4, 
c.  46,  passed  June  16,  1880,  it  was 
enacted  that  no  appointment,  which 
from  and  after  the  passing  of  the 
act  should  be  made,  in  exercise  of 
any  pbwer  or  authority  to  appoint 
any  property,  real  or  per^Mial* 
amonst  several  objects,  should  bo 
invalid,  or  impeached  in  equity,  oa 
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the  groQDd  that  an  unsubstantial, 
illusorjt  or  nominal  share  only 
should  be  thereby  appointed  to,  or 
left  nnappointed  to,  devolve  upon 
any  one  or  more  of  the  objects  of 
such  power;  but  that  every  such 


[*268] 


^appointment  should  be  valid 


and  effectual  in  equity,  as 
well  as  at  law,  notwithstanding  that 
^ny  one  or  more  of  the  objects  should 
not  thereunder,  or  in  default  of  such 
appointment,  take  more  than  an 
unsubstantial,  illusory,  or  nominal 
share  of  the  property  subjected  to 
such  power;  provided  that  nothing 
in  the  act  coDtained  should  preju- 
dice or  affect  any  provision  in  any 


deed,  will,  or  other  instrument  crea- 
ting any  such  power  as  aforesaid, 
which  should  declare  the  amount  of 
the  share  or  shares  from  which  no 
object  of  the  power  should  be  ex- 
eluded ;  and  provided  also,  that 
nothing  in  the  act  contained  should 
be  construed,  deemed,  or  taken  at 
law  or  in  equity  to  give  any  other 
validity,  force,  or  effect  to  any  ap- 
pointment than  such  appointment 
would  have  had  if  a  substantial 
share  of  the  property  affected  by  the 
power  had  been  thereby  appointed 
to,  or  left  unappointed  to,  devolve 
upon  any  object  of  such  power.       • 


•«  The  genenA  rule  of  law  is,  that 
the  execution  of  a  power  must  be 
according  to  the  substantial  intention 
and  purpose  of  the  party  creating 
the  power;  not  restraining  or  les- 
sening it  by  a  narrow  and  rigid  con- 
struction; nor  by  a  loose  and  ex- 
tended interpretation,  dispensing 
with  the  substance  of  what  was 
meant  to  be  performed.  Powers  are 
to  be  construed  equitably  in  a  court 
of  law  as  well  as  in  a  court  of  equity. 
And  the  general  intention  must  be  car- 
ried into  effect,  though  it  may  defeat 
a  particular  intent.*'  Per  Thomp- 
son, C.  J.,  in  Jackson  v.  Feeder,  1 1 
Johnson,  169,  171.  But  where  a 
power  is  discretionary,  a  court  of 
law  can  grant  no  relief,  and  impose 
no  penahy,  in  case  of  an  unreason- 
able exercise  of  the  discretion ;  the 
remedy  is  only  in  Equity.  In 
Cloud  V.  Martin,  1  Devereux  & 
Battle's  Law,  397,  a  testator  had 
directed  that  his  grandson  should 
be  •«  raised  and  taken  care  of  at  the 


direction  and  care  of  his  son,  J.  M.," 
and  should  be  instructed  in  the  Eng- 
lish, Latin,  and  Greek  languages; 
and  he  appointed  J.  M.  one  of  his 
administrators.  An  action  on  behalf 
of  the  grandson,  was  brought  upon 
the  administration  bond,  for  failing 
to  supply  the  grandson  with  funds 
for  his  support  and  education  ac- 
cording to  the  will;  but  the  court 
held  that  the  provision  to  be  made  for 
the  grandson  was  entirely  discre- 
tionary with  J.  M.,  and  that  his  de- 
termination was  binding  at  law. 
«» Courts  of  equity,"  said  Ruffln,  C. 
J.,  <•  relieve  against  conditions,  and 
prevent  advantage  being  unconscien- 
tiously  taken  of  their  breach  or  non- 
performance; and  also  control  the 
unreasonable  exercise  by  one,  of  a 
power  or  discretion  which  may  aflect 
the  interests  of  another  person.  The 
propriety  of  assuming  to  review  and 
reverse  the  determination  of  one  to 
whom  a  testator  has  given  a  discretion, 
absolute  in  terms,  upon  the  ground 
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that  it  was  not  t  reasonable  and 
just  determinatioD,  though  arrived  at 
after  fair  inquiry,  and  full  delibera- 
tion, has  not  escaped  animadversion ; 
since  it  makes  the  instrument  read 
so  as  to  confer  on  the  chancellor,  the 
discretion  which  the  maker  of  it  de« 
clares  he  reposes  exclusively  in  the 
individual  selected  by  himself.  But 
the  jurisdiction  is  established ;  and 
upon  the  facts  now  appearing,  relief 
would  certainly  be  granted  in  equity, 
there  being  no  cause  whatever  as- 
signed for  the  neglect  to  provide  for 
the  testator's  grandson;  and  such 
»eglect  or  refusal  without  cause,  is, 
by  itself,  unreasonable ;  and  it  does 
not  appear  that  any  fund,  was  in  fact 
provided.  But  a  court  of  law  is 
bound  by  the  terms  of  the  will;  and 
the  acts,  right  or  wrong,  of  him,  to 
whom  the  testator  gives  the  autho- 
rity to  decide,  must  stand  as  parts  of 
the  will.  It  is  the  testator's  bounty, 
and  must  be  taken  subject  to  the  re- 
strictions by  him  imposed.  If  he 
puts  it  upon  the  will  and  judgment 
of  another  person,  that  will,  however 
vicious,  and  that  judgment,  however 
erroneous  and  unreasonable,  cannot 
be  controverted  at  law.  If  the  law 
itself  confers  an  authority  or  discre- 
tion, it  means  a  reasonable,  and  not 
an  arbitrary  one ;  and  guards  its  faith- 
ful exercise,  by  giving  damages  for 
its  malicious  abuse ;  but  a  court  and 
jury  cannot  limit  a  discretion,  which 
parties  for  themselves  declare  shall 
be  unlimited,  or  to  which  they  have 
affixed  no  limit.  Damages  cannot  be 
given  for  the  neglect  to  exercise  it, 
for  there  is  no  legal  obligation  to  do 
80.  Nor  can  its  exercise  upon  mis- 
taken, unreasonable  or  dishonest  mo- 
tives, be  set  at  nought  as  not  being, 
for  those  reasons,  obligatory ;  because 
the  motives  do  not  impeach  the  legal 
power,  but  only  aflect  the  conscience 
of  the  party.  The  court  is  unable  to 
find  a  case  of  such  a  jurisdiction  at 


law,  and  knows  of  no  principle  on 
which  to  base  it."  And  this  con- 
trolling power  in  a  court  of  equity 
was  further  recognized,  in  Haynes* 
worth  V.  Cox,  Harper's  Elquity, 
117,  119,  where  a  testator  gave  to 
his  niece  four  shares,  <«or  in  liea 
thereof  one  thousand  dollars,  as  his 
brother  (the  executor)  might  think 
best."  It  was  decided  by  Desaus- 
sure,  Ch.,  that  the  testator  must  be 
considered  as  meaning,  («best"  for 
the  legatee.  «•  This  reasonable  con- 
struction," he  added,  <«  seems  also  to 
be  in  accordance  with  a  role  of 
equity,  which  has  long  prevailed 
and  is  of  considerable  extent  and  ap- 
plication. It  is,  that  where  the 
power  of  electing  is  given  to  a  trus- 
tee, as  to  the  rights  of  a  third  per- 
son, the  trustee  is  bound  to  exercise 
that  power  most  beneficially  for  the 
cestui  que  use.  Now  an  executor 
invested  with  such  a  power,  is  a 
trustee  for  the  legatee,  and  is  bound 
to  follow  this  rule  of  equity  ;  and  he 
shall  not  exercise  it  illusorily.  This 
principle  is  illustrated  by  many  de- 
cided cases  which  are  familiar.  See 
5  Ves.  848,  Kemp  v.  Kemp;  16 
Ves,  16,  Box  V.  Whitbread;  11 
Ves.  479,  McQueen  v.  FarquharJ*^ 
But  the  equitable  jurisdiction  to 
control  the  exercise  of  a  discretionary 
power  of  appointment  among  several 
persons,  has  been  viewed  with  strong 
disfavour,  if  not  entirely  condemned, 
in  some  of  the  courts  of  this  country. 
In  Cowles  et  al.  v.  Brown  et  al,^  4 
Call,  477,  where  there  was  a  power, 
after  a  life  estate,  to  give  among  the 
nephews  of  the  testator,  "in  such 
manner  and  proportion  as  he  (the 
donee  of  the  power)  shall  think  pro- 
per," it  was  decided  that  a  gift  of 
unequal  portions  was  not  objection- 
able: «*It  was  left  to  him,"  said 
Lyons,  J.,  «*to  make  the  appoint- 
ments according  to  his  own  discre- 
tion ;  and  then,  what  right  has  the 
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oofirt  to  control  the  ezecation  T  The 
ktitude  which  has  been  sometimes 
taken  by  chancellors  in  England, 
has  been  reprobated,  and  a  difierent 
course  is  beginning  to  manifest  itself 
there,  2  Fonb.  £q.  201 ;  which 
meets  my  own  approbation."  A 
similar  condemnation  is  passed  apon 
this  judicial  authority  in  Fronty  y. 
Fronty,  I  Bailey's  Equity,  618, 
529.  •(  Powers  may  be  general,  or 
limited,"  says  O'Neall,  J.,  in  deliver- 
ing the  opinion  of  the  court  in  that 
case.  «<In  the  execution  of  a  general 
power,  there  can  be  no  rule,  but  the 
discretion  of  the  party  to  whom  it  is 
confided.  In  a  limited  one,  the  limi- 
tations contained  in  it  constitute  the 
rule,  by  which  it  is  to  be  executed. 
In  the  former,  no  court  oan  under- 
take to  control  that,  which  the  party 
•reating  the  power  intended  to  leave 
to  the  honesty,  good  faith,  and  discre- 
tion of  the  person  to  whom  he  con- 
fided it.  In  the  latter,  the  courts  do 
DO  more  than  execute  the  intention 
of  the  parly  by  whom  it  is  created, 
by  declaring  the  execution  of  the 


power,  contrary  to  the  limitations 
contained  in  it,  void." 

"The  doctrine  of  illusory  appoint- 
ments, which,  in  England,  has  beea 
carried  to  a  most  unwarrantable 
length,  and  is  reprobated  by  the 
wisest  judges,  is,  nevertheless,  pre- 
dicated on  the  ground,  that  the 
power  given  has  not  been  executed 
according  to  the  intention  of  the  tes- 
tator. This,  if  it  bad  been  confined 
to  plain  and  palpable  viobitions  of 
tbe  intention,  as  indicated  by  the 
words  of  the  power,  could  have  pro- 
duced no  conflict  between  Law  and 
Equity.  But  when  it  is  attempted 
to  control  a  discretionary  power  of 
distribution  among  children,  by  say- 
ing that  each  must  receive  a  sub- 
stantial part,  it  is  to  substitute  the 
discretion  of  the  Court  for  the  dis- 
cretion of  the  person,  to  whom  the 
power  is  confided.  It  is  creating  an 
equity  against,  and  above  the  law, 
when  it  is  our  xluty  to  follow,  and 
obey  the  law :  to  declare  it,  not  to 
make  iu" 


♦COUNTESS  OF  STRATHMORE  v.  BOWES.  [•269] 


[1  VES.  JUN.  22.(a)-.MARCH  2nd  &,  3rd,  1789.] 

FRAUD  ON  MARITAL  RIGHTS.]— il  woman,  pending  a  treahf  cfmar. 
riage  tvith  -A.,  settled  aU  her  property  to  her  separate  use,  taith  his  appro- 
bation;  a  Jew  days  afier,  B.,  by  stratagem,  induced  har  to  marry  him, 

(a)  A  C  on  the  first  hearing,  3  Bro.  C.  C.  345;  3  Cox,  38,  sfBimed  on  apped,  6  Bto, 
P.C.4a7,TomLed. 
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the  day  after  she  first  thxnight  cf  it:  B.  had  no  notice  of  the  settlement. 
The  settlement  teas  established,  and  a  deed  of  revocation  obtained  by  duress 
set  aside. 

The  burthens,  to  ichich  a  husband  is  liable  are  a  consideration  for  his 
marital  rights,  upon  ichich,  therefore,  fraud  may  be  committed. 

Infant,  to  express  his  consent,  joins  in  a  settlement  by  a  woman,  in  contem- 
plation of  marriage  with  him:  he  is  bound  tJiereby,  if  on  fair  considera- 
tion and  no  fraud,  as  when  the  transaction  is  public  and  with  consent  of 
the  family,  though  his  being  privy  would  not  have  concluded  him  from 
any  rights  as  being  an  infant. 

Conveyance  by  a  woman  under  any  circumstances,  and  even  the  moment 
before  marriage,  good,  prima  facie  ;  bad  only  if  fraudulent,  as  where  it 
is  made  pending  the  treaty,  tvithout  notice  to  the  intended  husband. 


Ladt  SfRATHMORB  being  seised  and  possessed  of  great  property*  both 
real  and  personal,  pending  a  treaty  of  marriage  wilh  Mr.  Grey,  conveyed 
all  her  real,  and  assigned  all  her  personal  estate,  to  trastees  for  her  sole  and 
separate  use,  notwithstanding  any  future  coverture.  This  settlement  was 
prepared  with  the  approbation  of  Grey. 

A  few  days  after  the  execution,  hearing  that  Mr.  Bowes  bad  fought  a 
^  duel  on  her  account  with  the  editor  of  a  *newspaper,  who  had  tra- 
L  J  dnced  her  character,  she  determined  to  marry  him,  and  the  raar- 
riage  took  place  the  next  day.     Bowes  had  no  notice  of  the  settlement. 

There  were  two  bills;  an  original  bill  by  Lady  Strathmore,  to  set  aside  a 
deed  revoking  the  settlement,  as  having  been  obtained  by  duress  ;  and  a 
cross  bill  by  Mr.  Bowes,  to  set  aside  the  settlement,  as  against  the  rights  of 
marriage,  and  a  fraud  upon  him,  and  to  establish  the  deed  of  revocation. 

An  issue  was  directed,  to  try  whether  the  deed  of  revocation  had  been 
obtiined  by  duress ;  and  the  verdict  in  the  Common  Pleas  was  against  the 
deed.  The  cause  coming  on  upon  the  equity  reserved,  Mr.  J,  BuUer,  sit- 
ting for  the  Lord  Chancellor,  decreed  in  favour  of  Lady  Strathmore,  and 
dismissed  the  cross  bill  with  costs. 

It  came  on  again,  upon  the  petition  of  Mr.  Bowes,  for  a  rehearing,  and 
reversal  of  that  decree  so  far  as  it  dismissed  the  cross  bill. 


Mr.  Bichards,  for  Mr.  Bowes. — ^The  question  is,  whether  this  settlement, 
made  before  marriage,  is  valid  oc  not,  as  being  in  derogation  of  the  common 
rights  of  marriage.  A  wife,  by  the  marriage  contract,  becomes  extinct,  from 
the  nature  of  it,  for  several  civil  purposes,  with  regard  to  which  she  merges 
in  the  husband.  He  becomes  liable  to  all  her  debts,  and  answerable  for  all 
her  acts  that  do  not  amount  to  felony  ;  and  even  for  that,  if  committed  in 
his  presence ;  because  her  mind  is  supposed  to  be  under  his  coercion.  la 
order  to  enable  him  to  answer  this,  he  has  by  the  law  all  her  property.  It 
is  absurd  to  say,  the  wife  shall  by  her  own  act  deprive  the  husband  of  what 
the  law  has  given  him.  It  was  not  decided  till  lately,  that  a  legacy  to  a  wife 
for  her  sole  and  separate  use  would  have  been  good  without  the  interpositioa 
of  trustees :  and  this  case  is  much  stronger^  because  to  be  construed  more 
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Strictly  than  a  devise;  nor  can  the  interpostition  of  trastees  make  any  difier- 
ence,  because  ii  cannot  alter  the  nature  of  the  thing.  As  to  his  not  having  made 
any  settlement  on  her,  many  marriages  are  made  without  any:  and  in  this 
case  it  could  not  be  necessary ;  for  ehe  had  £10,000,  or  j812,000  a  year, 
♦a  great  estate  for  life,  and  much  personal  properly.     There  is  p»o7n 
another  principle  very  material :  marringe,  by  the  law  of  England,  L        J 
gives  the  husband  the  whole  dominion  over  the  property,  and  also  over  the 
person  of  his  wife,  except  as  to  murder ;  for  by  the  old  law,  he  could  not 
be  punished  for  cruelty  towards  her.      The  civil  existence  of  the  wife 
merged  in  that  of  the  husband  :  he  is  the  head  of  the  family ;  to  make 
another,  would  be  against  the  policy  of  the  law.    If  the  wife  can  by  her  own 
act,  against  the  consent  of  the  husband,  make  herself  independent  of  him, 
it  will  destroy  that  subordination  so  necessary  in  families,  which  is  analo- 
gous to  that  in  the  state,  and  tends  to  support  it ;  for  if  Lady  Strathmore  is 
right  in  this,  the  husband  is  become  a  cipher  in  his  own  house  ;  for  he 
cannot  educate  his  children,  or  do  any  other  act,  which  by  law  he  has  a  right 
to  do.    The  deed   was  executed  on  the  lOih  or  11th  of  January,  and  the 
marriage  took  place  upon  the  17th.    If  the  deed  had  been  meant  fairly  in 
contemplation  of  marriage,  the  husband  would  have  been  a  party  to  it; 
there  is  no  instance  to  the  contrary  ;  and  it  is  necessary,  in  order  to  testify 
the  consent  of  the  husband.     In  Howard  v.  Hooker ^  2  Ch.  Rep.  81,  a  set- 
tlement by  the  wife,  before  marriage,  without  notice  to  the  husband,  was 
set  aside.     In  Lance  v.  Norman^  2  Ch.  Rep.  79,  a  bargain  entered  into  by 
the  wife,  before  marriage,  was  set  aside,  because  the  husband  was  not  a 
party ;  and  this  case  is  stronger;  because  there,  the  wife  was  only  made 
poorer;  but  here  she  is  made  quite  independent  of  the  husband.     In  (Jarlt^ 
ton  V.  Dorset^  2  Vem.  17,  the  estate  was  made  over,  before  marriage,  to 
trustees  without  privity  of  the  husband  ;  and  a  conveyance  was  decreed  to 
the  six-clerk,  and  the  personal  property  to  be  paid  into  court  for  the  hus- 
band, because  in  derogation  of  the  rights  of  marriage  ;  and  in  Edmonds  v. 
/>enntng'/a7i,  cited  in  the  foregoing  case,  a  deed  of  settlement  made  before 
marriage,  without  notice  to  the  husband,  was  set  aside.     In  PouUon  v. 
Wellington^  2  P.  Wms.  535,  Lord  King  said,  that  if  a  woman  before  mar- 
riage settled  her  property,  without  giving  notice  to  the  intended  husband, 
it  would,  as  to  him,  be  fraudulent  and  void.     In  Cotton  v.  King^  2  P. 
Wms.  358,  674,  *Lady  Cotton,  widow,  had  ten  children  by  her  p«272l 
first  husband,  and  before  the  second  marriage,  by  indenture  settled  L        J 
part  of  her  fortune  in  their  favour ,  (reserving,  however,  a  considerable  por- 
tion,) without  notice  to  the  husband.     King  filed  a  bill  to  have  this  deed 
delivered  up  to  him:  but,  as  the  transaction  of  making  the  deed  had  been 
public  ;  as  she  had  so  many  children  by  her  first  husband,  for  whom  it  was 
reasonable  to  provide  before  she  entered  into  a  second  marriage;  and  as 
the  second  husband  was  a  person  in  mean  circumstances,  and  had  received 
a  good  fortune  with  her;  and  as  she  had  reserved  something  to  herself, 
King's  bill  was,  for  these  reasons,  dismissed.     This  decision  shews  that  if 
it  had  not  been  for  the  benefit  of  the  children  of  the  first  marriage,  and  oa 
account  of  these  several  circumstances,  it  would  not  have  been  good.     Upon 
these  cases,  and  the  principle  of  the  thing,  this  settlement  is  void,  as  being 
in  derogation  of  common  right.     It  is  to  be  observed,  that  in  all  these  cases, 
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something  was  reserred ;  here  there  is  nothing ;  for  Lady  Strethmore  has 
conveyed  all  her  real,  and  assigned  all  her  personal,  properly  to  trustees,  for 
her  own  use ;  and  the  circumstance  of  appointing  trustees  will  not  alter 
the  nature  of  the  thing,  though  it  drives  us  into  a  court  of  equity. 

Mr.  Manifieldf  Mr.  Hardinge^  Mr.  Law,  and  Mr.  King,  for  Lady  Strath- 
more. — Lady  Strath  more  is  in  possession  by  a  deed  to  trustees,  giving  her 
own  property  to  her  use.  It  was  done  in  contemplation  of  marriage 
with  another  person;  therefore  not  fraudulent  as  to  Mr.  Bowes,  unless 
any  deed  by  a  feme  sole,  by  which  she  disposes  of  her  property,  shall  be 
construed  to  be  fraudulent,  if  not  communicated  to  any  future  husband. 
Want  of  communication  is  the  only  circumstance  that  can  be  alleged  ;  hot 
that  is  very  different  from  concealment,  for  which  there  can  be  no 
pretence  here.  It  is  true,  a  nutn  by  marrying  a  woman  gains  a 
dominion  over  her  property,  and  in  a  great  degree  over  her  person, 
though  perhaps  not  in  the  extent  contended ;  but  he  had  nothing  to  do  with 
this  property,  for  it  was  not  in  her  at  the  time  of  the  marriage,  having  been 
previously  vested  in  trustees ;  and  as  ever  roan  knows  that  a  woman  may 
r«97^1  *settle  her  property  so  that  a  future  husband  shall  not  be  able  to 
L  J  touch  it,  Mr.  Bowes  ought  to  have  inquired  about  it  beforehand* 
There  is  no  pretence  of  actual  imposition  upon  him,  nor  even  upon  Grey. 
The  deed  was  prepared  by  a  gentleman  of  the  first  credit ;  she  had  several 
children  by  Lord  Strathmore  ;  she  was  going  to  marry  Mr.  Grey,  and  mado 
this  previous  settlement  for  her  children  ;  and  she  acted  meritoriously  and 
honourably  in  so  doing.  The  deed  was  with  Grey's  knowledge  and  under 
his  direction ;  his  approbation  of  it  appeared  by  -his  having  called  to  know 
when  it  would  be  ready,  and  to  hasten  it ;  and  it  was  prepared,  though  not 
executed,  a  month  before  the  time  of  the  marriage,  therefore  not  fraudulent 
as  to  Mr.  Grey  ;  and  there  is  no  authority  for  vacating  a  settlement  made 
by  a  woman  for  the  protection  of  her  children,  without  fraud.  Mi.  Bowes 
made  no  settlement  on  Lady  Strathmore ;  neither  did  King  upon  Lady 
Cotton,  in  the  case  cited,  (which  was  one  of  the  grounds  of  the  decision  in 
that  case),  though  Bowes  bad  some  fortune  by  a  former  wife.  He  took 
Lady  Strathmore  as  she  then  was,  with  what  she  then  had  ;  therefore  there 
is  nothing  fraudulent,  or  that  can  entitle  him  to  relief  in  this  court.  Know- 
ing that  she  was  a  woman  subject  to  sudden  and  violent  impulses  of  gene- 
rosity, he  made  use  of  a  vile  artifice  to  obtain  her  by  means  of  a  sham  duel 
(for  it  is  in  every  stage  of  the  cause  admitted  to  have  been  so)  with  the  pro- 
prietor of  a  newspaper,  who  had  traduced  her;  and  the  emotion  and  preci-. 
pitation  which  he  caused  by  this  artifice,  was  the  cause  which  prevented 
the  communication  of  the  actual  situation  of  her  fortune.  After  this,  Mr. 
Bowes  made  use  of  the  most  reproachful  means  to  set  aside  this  deed  ;  and 
the  verdict  was,  that  the  revocation  was  obtained  by  violence.  He  would 
not  have  done  this,  had  he  not  thought  the  deed  a  good  one.  The  reason 
of  the  case  is,  (nor  is  there  a  dictum  to  the  contrary,)  that  where  a  woman 
about  to  marry,  represented  heraelf  as  possessed  of  a  fortune  which  she  had 
previously  disposed  of,  this  Court  will  not  permit  the  husband  to  be  cheat- 
ed. Howard  y.  Hooker^  to  which  all  the  cases  refer,  was  of  that  kind, 
being  a  ^>ecific  fraud  upon  the  husband.    The  marriage  had  been  broken 
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•oflT,  and  was  brought  on  again  by  the  interposition  of  friends,  ^^0741 
upon  the  idea  of  the  husband  that  he  was  to  enjoy  the  wife's  for-  L  -* 
tune,  in  consideration  of  which  he  made  a  settlement  on  her  of  j8500  a  year. 
In  Lance  v.  Norman^  the  wife  before  marriage  entered  into  a  recognizance, 
concealed  from  the  intended  husband,  and  the  object  of  it  was  to  enable  the 
creditor,  who  was  her  own  brother,  to  distress  the  husband  ;  and  they  had 
made  an  attempt  to  defraud  him  before,  by  getting  him  to  sign  a  deed  which 
was  in  Latin,  that  he  might  not  understand  it,  telling  him  it  was  only  a 
memorandum.  In  Carlelon  v.  Dorset^  the  wife  conveyed  all  her  fortune 
to  trustees  for  her  own  use,  with  permission  to  herself  to  appoint,  and  in 
default  of  appointment,  to  her  own  right  heirs,  and  afterwards  married : 
here  the  case  was,  that  the  husband  had  assurance  that  he  was  to  enjoy  the 
estate  of  his  wife ;  and  the  decree  was  upon  the  ground  that  it  was  a  trust 
for  her,  with  power  to  appoint ;  and  as  she  made  no  appointment,  it  was 
resolved  to  be  a  trust  for  her  husband.  Besides,  in  that  case,  the  fortune  was 
paid  into  court,  and  a  reasonable  allowance  was  to  be  made  to  her.  It  has 
been  remarked,  that  the  foundation  of  the  decree  in  King  v.  Cotton  was, 
that  it  was  to  provide  for  children,  which  has  been  said  to  be  the  only  case 
in  which  this  can  be  good :  but  the  settlement  on  children,  or  any  one  else, 
will  not  make  any  difference  ;  the  question  is,  what  right  the  husband  has  ; 
if  he  has  any  right,  notwithstanding  any  voluntary  disposition  without  notice 
to  him,  because  be  was  deceived,  the  manner  in  which  that  deceit  was  prac- 
tised will  make  no  diflerence  with  respect  to  him ;  for  the  ground  for  relief 
must  be,  that  he  was  cheated,  because  the  settlement  was  not  communicated 
to  him.  JKing  v.  Cotton  is  for  Lady  Strathmore ;  for  Lady  Cotton  had 
disposed  of  her  fortune  so  as  to  put  it  quite  out  of  the  power  of  her  hus- 
band ;  and  yet  the  settlement  was  established.  As  to  Edmond$  v.  Den^- 
nington,{a)  Mr.  Justice  BuUer  suspected  that  it  was  misreported  in  Vernon, 
where  it  is  only  a  loose  note  cited  at  the  bar ;  and,  on  inspecting  the  regis- 
ter, the  decree  turns  out  to  be  quite  different  from  that  report;  for  p«o75T 
the  deed  was  established  upon  *the  ground  of  distinct  notice  to  the  ^  -^ 
husband ;  and,  in  that  case,  as  in  this,  the  settlement  was  of  all  her  pro- 
perty. These  cases,  therefore,  only  go  on  the  ground  of  fraud  of  the  hus- 
band, of  which  there  ia  no  suggestion  here.  But  this  is  not  a  questioa 
upon  a  deed  executed  by  a  future  wife  pending  a  treaty  of  marriage  with  a 
future  husband  ;  nor  upon  a  deed  made  in  prejudice  generally  of  marital 
rights ;  nor  of  a  settlement  by  a  husband,  by  which  he  pays  for  his  future 
power  over  the  fortune  of  his  wife.  Suppose  a  husband  to  say  he  is  indif- 
ferent as  to  the  fortune  of  his  wife,  in  order  to  appear  disinterested  ;  sup- 
pose, having  a  fortune,  he  makes  no  settlement ;  and  suppose  the  marriage 
instantaneous,  no  time  being  given  for  communication  or  concealment;  is  it 
enough  for  the  husband  to  say,  his  secret  hope  was  disappointed !  The 
only  pretence  here  is,  that  he  expected  her  fortune  would  have  been  greater 
than  it  proved,  which  expectation  he  did  not  disclose.  To  make  this  deed 
valid,  is  only  to  put  a  safeguard  in  her  hands  against  the  consequences  of  an 
improvident  marriage;  and  she  had  a  right,  while  sui  juris,  to  baffle,  for  so 
much,  what  would  otherwise  have  been  the  marital  power  of  her  husband. 
It  is  enough  for  us  to  say,  Mr.  Bowes  was  not  cheated . 

(fl)  And  see  1  My.  &  K.  621. 
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Lord  Chancellor  Thurlow. — ^The  mere  -question  seems  to  be,  what  is 
the  true  foundation  for  setting  aside  an  instrument  prima  facie  good.  Caa 
less  be  imputed  to  it  than  fraud  ?  Or  can  it  be  void  upon  the  notion  of 
general  policy,  as  has  been  urged  for  Mr.  Bowes  ?  If  not,  must  not  fraud 
be  imputed  ?  and,  if  so,  will  the  circumstances  of  its  being  made  in  contemp- 
lation of  marriage  aflfect  it  with  fraud?  Suppose  a  relation  had  given 
dS  10,000  for  her  sole  and  separate  use  ;  if  she  had  represented  it  as  her 
own  absolutely,  so  that,  upon  a  marriage,  it  would  have  gone  to  her  hus- 
band, this  Court  would  have  compelled  the  trustees  to  give  it  to  the  hus- 
band, but  not  otherwise  ;{a)  nor  is  there  any  difference  between  a  fortune 
80  circumstanced  by  an  act  of  her  own,  or  of  the  donor.  Consider  what  will 
be  the  effect  of  this  void  deed  of  revocation  t  If  he  had  joined  with  her  to 
^  revoke  that  settlement,  and  appoint  new  uses,  *he  could  not  have 
L  -^  rescinded  that  afterwards ;  because  he  had  affirmed  the  deed  by 
acting  upon  it.  If  he  had  acted  honestly  upon  it,  as  in  the  case  I  have  put, 
he  could  not  have  set  that  aside  ;  his  counsel  are  to  shew  that  he  may, 
because  he  has  acted  dishonestly  upon  it,  which  at  present  I  think  rather  a 
vain  attempt. 

Mr.  Partridge  was  to  have  argued  for  Mr.  Bowes,  by  way  of  reply,  at 
his  own  request,  but  could  not  attend. 

Lord  Chancellor  Thurlow. — I  never  had  a  doubt  about  this  case.  If 
it  is  to  be  considered  upon  the  ground  of  its  being  against  a  rule  of  judicial 
policy,  the  arguments  for  Mr.  Bowes  would  have  had  great  weight.  The 
law  conveys  the  marital  rights  to  the  husband,  because  it  charges  him  with 
all  the  burdens,  which  are  the  consideration  he  pays  for  them  ;  therefore,  it 
is  a  right  upon  which  fraud  may  be  committed.  Out  of  this  right  arises  a 
rule  of  law,  that  the  husband  shall  not  be  cheated  on  account  of  his  con- 
sideration. 

A  case  of  this  kind  came  before  me  a  few  daysago.(6)  A  woman  adult, 
about  to  marry  an  infant,  made  a  settlement,  in  contemplation  of  that  mar- 
riage, in  which  he  joined,  though  an  infant,  for  the  purpose  of  expressing 
his  consent.  As  it  was  upon  fair  consideration,  and  no  fraud  to  draw  him 
in  as  an  infant,  I  thought  the  circumstance  of  its  being  fair,  would  bind  him, 
though  as  an  infant,  not  capable  of  consenting  ;  according  to  which  I  held 
the  settlement  good,  as  she  was  capable  of  conveying ;  and  as  it  was  a  public 
and  open  transaction,  with  the  consent  of  the  family,  and  consequently  no 
fraud,  though  his  being  privy  to  it  would  not  have  concluded  him  from  any 
rights  as  being  an  infant. 

^  conveyance  by  a  wife,  whatsoever  may  be  the  circumstances ,  and 
even  the  moment  before  the  marriage,  is  primd  facie  good,  and  becomes 
bad  only  upon  the  imputation  of  fraud.  If  a  woman,  during  the  course 
of  a  treaty  of  marriage  with  her,  makes,  without  notice  to  the  intended 
husband,  a  conveyance  of  any  part  of  her  property,  I  shall  set  it  aside, 
though  good  primA  facie,  because  affected  with  that  fraud. 

(fl)  See  Ashtm  v.  hPDnvgall,  5  Beav.  66. 
(6)  Slocombe  v.  Gluhb,  2  Bio.  C.  C.  545. 
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*As  to  the  morality  of  the  transaction,  I  shall  say  nothings  to  that.  ^M^m^ 
They  seem  to  have  been  pretty  well  matched.  Marriage  in  general  L  J 
seems  to  have  been  Lady  Strathmore's  object ;  she  was  disposed  to  marry 
any  body,  but  not  to  part  with  her  fortune.  This  settlement  is  to  be  consi- 
dered as  the  efiect  of  a  lucid  interval,  and,  if  there  can  be  reason  in  mad^ 
ness,  by  doing  this,  she  discovered  a  spark  of  understanding. 

The  question  which  arises  upon  all  the  cases  is,  whether  the  evidence  is 
sufficient  to  raise  fraud.  Even  if  there  had  been  a  fraud  upon  Grey,  I 
would  not  have  permitted  Bowes  to  come  here  to  complain  of  it.  But 
there  was  no  fraud,  even  upon  Grey,  for  it  was  with  his  consent ;  and  so  I 
cannot  distinguish  it  from  a  good  limitation  to  her  separate  use.  Being 
about  to  marry  Grey,  she  made  this  settlement  with  his  knowledge  ;  and 
the  imputation  of  fraud  is,  that  having  suddenly  changed  her  mind,  and 
married  Mr.  Bowes,  in  the  hurry  of  that  improvident  transaction  she  did 
not  communicate  it  to  him  ;  but  there  was  no  time,  and  could  be  no  fraud, 
which  consists  of  a  number  of  circumstances.  It  is  impossible  for  a  man 
marrying  in  the  manner  Bowes  did,  to  come  into  equity  and  talk  of  fraud. 
Therefore,  the  decree  must  be  affirmed,  with  costs ;  but  let  him  have  all 
just  allowances  as  to  what  he  paid  when  in  receipt  of  the  profits,  and  as  to 
the  annuities,  which  are  declared  not  to  be  disturbed  by  the  decree. 


In  the  well-known  case  of  Straih' 
more  v.  Bowea^  the  rule  upon  which 
courts  of  equity  act  in  setting  aside 
a  settlement  made  by  a  woman  of 
her  own  property,  previous  to  mar- 
riage, in  violation  or  fraud  of  the 
marital  rights  of  her  intended  hus- 
band, is  well  laid  down  by  Lord 
Thxtrlow.  mA  conveyance  by  a 
wife,*'  observes  his  Lordship,  ^  what- 
aoever  may  be  the  circumstances, 
and  even  the  moment  before  the 
marriage,  is  prima  facie  good,  and 
becomes  bad  only  upon  the  imputa- 
tion of  fraud.  If  a  woman,  during 
the  course  of  a  treaty  of  marriage 
with  her,  makes,  without  notice  to 
the  intended  husband,  a  conveyance 
of  any  part  of  her  property,  I  should 
set  it  aside,  though  good  prima 
fietcie,  because  affected  with  that 
fraud." 

The  case,  however,  of  Strath- 
more  V.  Bowes  does  not  come  within 


*ihe  principle  of  those  cases  p«o7Q"i 
in  which,  according  to  the  L  -* 
rule  as  laid  down  by  Lord  ThurloWf 
a  court  of  equity  will  set  aside  a  set- 
tlement of  a  woman's  property, 
made  by  ber  previous  to  marriage ; 
for  it  will  be  observed,  that  the  set- 
tlement was  made  by  Lady  Strath- 
more  with  the  consent  of  Grey,  her 
then  intended  husband,  and  not 
during  the  course  of  a  treaty  of  mar- 
riage with  Bowes,  whom  she  after- 
wards married,  and  it  was,  there- 
fore, not  a  fraud  upon  him.  The 
settlement,  to  use  Lord  Thurtou)*s 
words,  was  prima  facie  good,  and 
there  was  no  imputation  of  fraud  to 
render  it  bad.  *•  Strathmore  v, 
Bowes,^^  observes  Lord  Loughbo- 
roughs  <(went  upon  this,  that  the 
deed  was  honest  and  proper,  being 
made  in  contemplation  of  a  marriage 
with  another  person,  and  with  the 
consent  of  that  person:"   Ball  v. 
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Montgomery,  2  Yen.  jan.  194.  It 
is  necessary,  therefore,  for  a  person 
impeaching  a  settlement,  to  prove, 
that,  at  the  time  of  its  execution,  he 
was  the  then  intended  husband, 
otherwise  it  will  not  be  set  aside: 
England  v.  Downea,  2  Bear.  522. 

It  is  clearly  settled,  that  if  a 
woman,  during  a  treaty  for  mar- 
riage, holds  herself  out  to  her  in- 
tended husband  as  entitled  to  pro- 
perty, which  will  become  his  upon 
the  marriage,  and  then  makes  a 
settlement  of  it  without  his  know- 
ledge or  concurrence,  actual  fraud 
will  be  imputed  to  her,  and  the 
settlement  will  be  set  aside  in  a 
court  of  equity.  "If,"  observes 
Lord  Langdale,  M.  R„  <•  a  woman 
entitled  to  property  enters  into  a 
treaty  for  marriage,  and,  during 
the  treaty,  represents  to  her  intend- 
ed husband  that  she  is  so  entitled, 
that,  upon  the  marriage,  he  will  be- 
come entitled  jure  mariti ;  and  if, 
during  the  same  treaty,  she  clandes- 
tinely conveys  away  the  property, 
in  such  manner  as  to  defeat  his 
marital  right,  and  secure  to  herself 
the  separate  use  of  it,  and  the  con- 
cealment continues  till  the  marriage 
takes  place,  there  can  be  no  doubt 
but  that  a  frauc^  is  thus  practised  on 
the  husband,  and  he  is  entitled  to 
relief.  The  equity  which  arises  in 
cases  of  this  nature  depends  upon 
the  peculiar  circumstances  of  each 
case,  as  bearing  upon  the  question, 
whether  the  facts  proved  do  or  do 
not  amount  to  sufficient  evidence  of 
fraud  practised  on  the  husband.  It 
is  not  doubted  that  proof  of  direct 
misrepresentations,  or  of  wilful  con- 
cealment, with  intent  to  deceive  the 
husband,  would  entitle  him  to  re- 
lief :"  England  v.  Downei,  2  Beav. 
528  ;  see  also  Howard  v.  Hooker,  2 
Ch.  Rep.  81 ;  Carleton  v.  The  Earl 
of  Dorset,  3  Vern.  17 ;  S.  C,  2 
Cox,  88. 


It  was  observed  by  Mr.  Justice 
BuUer,  when  Strathmore  y.  Bowt$f 
was  before  him,  that  «« Fraud  con- 
sists in  falsely  holding  out  that  a 
woman  has  an  estate  unfetteredt 
and  that  the  husband  will  be  of 
course  entitled  to  it.  No  case  has 
yet  established,  that  all  conveyances 
by  a  wife  before  marriage  are  void, 
♦merely  because  not  commu-  p»o7Qi 
nicated  to  the  husband :"  2  L  ^ 
Bro.  C.  C.  850 ;  2  Cox,  29.  And 
again,  he  says,  "  It  is  necessary  to 
shew  other  facts,  and  that  the  hus- 
band is  actually  deceived  and  mis- 
led ;  and  that  the  bare  concealment 
is  not  sufficient :"  2  Cox,  80.  These 
dicta,  however,  of  Mr.  Justice  BuUer 
can  scarcely  be  supported,  although 
there  have  been  some  cases  in 
which,  under  peculiar  circumstances, 
it  has  been  held  that  a  bare  conceal- 
ment by  a  woman  from  her  intended 
husband,  of  a  gift  or  a  settlement  of 
part  of  her  property  made  during 
the  treaty  for  a  marriage,  was  not 
sufficient  evidence  of  fraud,  so  as  to 
render  the  settlement  void  as  against 
the  husband.  Thus,  in  Thomas  w. 
Williams,  Mos.  177,  a  woman, 
during  a  treaty  of  marriage,  released 
a  legacy  to  which  she  was  entitled, 
without  the  knowledge  of  her  hoe* 
band.  Lord  King,  however,  re- 
fused to  set  aside  the  release,  be- 
cause it  did  not  appear  that  he  ever 
inquired  after  the  legacy.  So  also 
in  Be  Manneville  v.  Crompton,  I  V. 
&  B.  854,  a  daughter,  after  instruc- 
tions were  given  for  her  marriage 
settlement,  by  which  she  assigned 
all  moneys,  debts,  bills,  bonds,  notes, 
and  other  securities  for  money,  and 
chattels  real,  and  other  chattels,  and 
personal  estate,  to  trustees,  upon 
trusts  under  which  her  intended 
husband  took  only  a  partial  and  con- 
tingent interest,  without  his  know- 
ledge cancelled  a  promissory  note 
for  i^OOO,  which  had  been  given  le 
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ber,  withoot  consideration,  about 
serenteen  years  before,  by  her  mo- 
ther, then  a  widow,  as  a  provision  in 
case  she  should  marry  again ;  Lord 
Eidon  held,  that  the  husband  was 
entitled  to  no  relief  with  regard  to 
the  note,  m  My  opinion,"  observed 
his  Lordship,  « is,  that  the  marriage 
was  not  upon  any  representation  as 
to  the  amount  of  the  property,  that 
it  should  be  in  no  way  dinUniahed,  or 
that  this  note  should  make  part  of  the 
settlement;  and  I  should  go  beyond 
any  precedent  by  holding  that  here 
was  a  misrepresentation  leading  to 
marriage,  which  was  either  fraud- 
ulently or  substantially  defeated  by 
what  took  place  afterwards  with  re- 
ference to  this  note." 

However,  in  Ooddard  t.  Snow^ 
1  Russ.  485,  a  woman,  ten  months 
before  marriage,  but  after  the  com- 
mencement of  that  intimate  ac- 
quaintance with  her  future  husband 
which  ended  in  marriage,  made  a 
settlement  of  a  sum  of  money  which 
he  did  not  know  her  to  be  possessed 
of.  The  marriage  took  place,  she 
Concealing  from  him  both  her  right 
to  the  money  and  the  existence  of 
the  settlement.  Ten  years  af\er« 
wards  she  died,  and  after  her  death 
the  husband  filed  a  bill  to  have  the 
money  paid  to  him.  It  was  argued, 
on  behalf  of  the  defendants,  that,  as 
the  husband  did  not  know  of  the 
existence  of  the  sum  of  money,  and 
was,  therefore,  not  induced  to  con- 
tract the  marriage  on  the  notion  that 

r*280l  '*  ^^^^^  **^®  subject  to  his 
L  -'  marital  rights,  no  fraud,  such 
ts  the  authorities  held  to  be  neces- 
sary, had  been  committed;  that 
there  was,  at  the  utmost,  only 
concealment,  and  that  concealment 
alone  was  not  sufficient  to  avoid  a 
settlement  confessedly  valid  at  law. 
Lord  Oifford,  M.  R.,  however, 
held,  that  the  settlement  was  void 
Rgaiatt    the    hosband,  as  a   fraud 


upon  his  marital  rights ;  and  his 
Lordship  said,  that  the  opinion  of 
Lord  Thurlow^  in  Strathmore  v. 
BoweSf  was,  that  if  a  woman,  con- 
templating marriage  with  an  indivi- 
dual, made  a  settlement  of  her  pro- 
perty on  herself,  reserving  to  herself 
the  dominion  over  it,  and  concealed 
that  settlement  from  her  husband* 
the  settlement  was  a  fraud  on  his 
marital  rights,  which  he  was  entitled 
to  avoid.  See  St.  George  v.  fVake^ 
1  My.  db  K.  622,  where  Lord 
Brougham  says,  that  the  principle 
was  carried  further  in  Goddard  v. 
Snow  than  in.  any  other  case. 

It  has  been  supposed  that  a  set* 
tiement  by  a  widow  upon  her  chikl- 
ren  by  a  former  marriage,  even  if 
made  during  the  treaty  for  a  second 
marriage,  without  the  knowledge  of 
her  intended  husband,  is  valid,  be* 
cause  the  object  of  the  settlement,  it 
has  been  said,  is  meritorious.  Hunt 
y.  Matthews,  1  Vern.  408,  and  £ing 
v.  Cotton,  t  P.  Wras.  674,  Mos. 
259,  have  been  cited  as  supporting 
this  proposition:  it  appears,  how- 
ever, by  an  extract  from  the  decree 
in  Mr.  Raithby's  edition  of  Vernon, 
that  the  husband,  in  Hunt  v.  Mat* 
thews,  consented  to  the  settlement 
being  made  by  his  intended  wife 
upon  her  children  by  a  former  mar- 
riage :  and  in  Rng  v.  Cotton,  the 
settlement  was  made  by  Lady  Coltoa 
upon  the  children  of  a  former  mar- 
riage, previous  to  her  entering  upon 
a  treaty  for  a  second  marriage^ 
and  the  husband,  moreover,  was  aa 
Irish  half-pay  lieutenant,  who  did 
not  even  so  much  as  pretend  that  he 
could  make  any  settlement  on  her* 

These  cases,  therefore,  only  de- 
cide that  a  settlement  is  valid  if 
made  by  a  woman  upon  her  child- 
ren by  a  former  marriage,  either 
with  the  consent  of  the  intended 
husband,  or  without  his  consent  or 
knowledge,  if  made  previous  to  th% 
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irecUy  for  marriage ;  but  it  is  con- 
ceived that  a  provision  for  children 
would  not  render  a  settlement  valid 
which  without  it  would  be  fraudu- 
lent ;  for,  although  in  the  execution 
of  a  settlement,  so  far  as  it  makes 
provision  for  her  children,  a  woman 
may  perform  a  moral  duty  towards 
her  children,  she  has  no  right  to  act 
fraudulently  towards  her  husband; 
and  she  can,  in  such  circumstances, 
only  reconcile  all  her  moral  duties 
by  making  a  proper  settlement  on 
herself  and  her  children,  with  the 
knowledge  of  her  intended  husband : 
see  England  v.  Downs^  2  Beav. 
528,  529 ;  in  which  case,  however, 
the  settlement  made  by  a  widow  upon 
herself  and  the  children  of  a  former 
marriage  was  held  not  to  be  fraudu- 
lent, because  it  was  not  proved  that 
the  person  she  afterwards  married 
was,  at    the   time    of    the    execu- 

r*28l"l  ^'°"  *°^  ^^®  settlement,  **  her 
L  ^      ^  then  intended  husband.** 

In  Taylor  v,  Fugh,  1  Hare,  608, 
where  a  husband  filed  a  bill  to  set 
aside  a  settlement  made,  as  he  al- 
leged, in  fraud  of  his  marital  rights, 
it  was  argued,  that,  as  he  was  igno- 
rant that  his  wife  had  any  proper- 
ty, and  as  she  had  practised  no  ac- 
tual deception  upon  him,  a  court  of 
equity  ought  not  to  interfere ;  but 
Sir  James  Wigramy  V,  C,  although 
he  decided  against  the  husband 
upon  other  grounds,  clearly  inti- 
mated his  opinion  that  those  argu- 
ments were  unsound,  t^It  was 
argued,"  observed  his  Honor,  «  for 
the  defendants,  who  resist  this 
claim,  that  the  plaintiff'  was  igno- 
rant, until  after  the  marriage,  that 
the  wife  was  possessed  of  the  pro- 
perty in  question;  and  I  was  re- 
ferred to  cases,  in  which  the 
Court  had  apparently  laid  some 
stress  on  that  circumstance,  as  a 
ground  for  refusing  relief  to  the 
husband*" 


«« In  De  ManneviUe  v.  Ctompton^ 
Lord  Eldon  made  the  important 
observation,  that,  in  the  absence  of 
any  representation  having  been 
made  as  to  specific  property,  no 
implied  contract  is  raised  on  the 
part  of  the  lady,  during  the  treaty 
of  marriage,  that  her  property,  as 
it  existed  at  the  time  of  the  com- 
mencement of  the  treaty,  shall  be 
in  no  way  diminished.  This  un- 
doubtedly shows  Lord  Eldon* s  opi- 
nion to  be,  that  it  is  not  every  ali- 
enation of  the  wife's  property,  dur- 
ing the  treaty,  which  can  be  re- 
garded as  fraudulent,  only  because 
the  husband  was  not  a  party  to  it. 
But  I  should  certainly  have  great 
difficulty  in  applying  the  proposi- 
tion so  laid  down  by  Lord  Eldon 
to  a  case  in  which  every  farthing 
of  the  wife's  property  was,  without 
the  knowledge  of  the  husband, 
wholly  withdrawn  from  his  control 
and  settled  on  heraelf,  her  children, 
or  her  appointees,  to  the  total  ex- 
clusion of  the  husband.  A  very 
special  case  must  be  made  out  be- 
fore the  Court  would  carry  the 
proposition  so  far.  I  think  Lord 
Eldon  meant  only  to  decide,  that, 
there  being  no  implied  contract  on 
the  part  of  the  lady,  that  her  pro- 
perty should  not  be  in  any  way  di- 
minished, it  is  for  the  Court  to  de- 
termine, whether,  having  regard  to 
the  condition  in  life  of  the  parties, 
and  the  other  circumstances  of  the 
case,  a  transaction  complained  of 
by  the  husband  should  be  treated 
as  fraudulent  or  not." 

(<  I  think  another  argument  on 
behalf  of  the  defendant  was  also 
carried  beyond  its  just  limits,  in 
contending  that  actual  fraud  or  de- 
ception on  the  husband  must  be 
proved.  Notwithstanding  there  are 
some  dicta  which  may  at  first  be 
considered  as  implying  the  con- 
trary, (but  which  may,  I  think,  be 
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explained,)  I  take  the  rule  of  the 
Court  to  be  correctly  slated  ia  Mr. 
Roper*s  Treatise  :  *  Deception  will 
be  inferred  if,  after  the  commence- 
ment of  the  treaty  for  marriage,  the 
wife  should  attempt  to  make  any 
disposition  of  her  property  without 
r»2821  *^®'  intended  husband's 
L  -I  knowledge  or  concurrence.' 
This  way  of  stating  the  law  does 
not  exclude  inquiry  from  the  circum- 
stances by  which  the  apparent  de- 
ception may  be  explained  ;  nor  does 
it  conflict  with  the  modern  cases  to 
which  I  was  referred.  I  shall,  as  I 
understand  those  cases,  content  my- 
self with  referring  to  the  valuable 
note  of  the  learned  editor,  in  sup- 
port of  the  general  proposition  I 
have  cited. 

Several  circumstances  would  cer- 
tainly appear  to  have  been  some- 
times thought  material  as  negativ- 
ing the  imputed  fraud  ;  such  as  the 
poverty  of  the  husband — the  fact 
that  he  has  made  no  settlement 
upon  the  wife — the  reasonable  cha- 
racter of  the  settlement,  as  in  the 
case  of  a  settlement  upon  the  child- 
ren of  a  former  marriage^-and  the 
Ignorance  of  the   husband  that  his 

wife  possessed  the  property 

I  could  not  give  my  individual  as- 
sent to  the  sufficiency  of  any  of  the 
reasons  I  have  mentioned.  The 
poverty  of  the  husband — the  ab- 
sence of  any  settlement  upon  the 
wife — the  reasonable  manner  in 
which  she  desires  to  deal  with  her 
property,  may  be  very  material 
considerations  for  the  guidance  of 
the  parties  in  determining  in 
what  manner  the  wife's  fortune 
should  be  settled;  but  why  they 
should  constitute  a  reason  for  con- 
cealing the  arrangement  from  the 
husband,  I  cannot  comprehend. 
It  might  be  very  proper  to  bring 
these  consideration  to  the  atten- 
tion of  the  intended  husband.    He 


might  be  told  that  the  lady  has  a 
certain  fortune,  but  regard  being 
had  to  the  claims  upon  her,  and  to 
his  circumstances,  the  settlement 
ought  to  be  made  in  a  particular 
way  ;  but  I  cannot  comprehend  the 
reasoning,  which  says,  that  any  one 
of  the  reasons  suggested  is  a  suffi- 
cient ground  for  practising  conceal- 
ment upon  the  husband,  or  treats 
such  concealment  as  immaterial. 
So,  also,  with  respect  to  ignorance 
of  the  husband  of  the  property  of 
the  wife — that,  no  doubt,  material- 
ly lessens  his  disappointment  at 
finding  the  wife's  fortune  has  been 
withdrawn  from  his  control ;  but 
the  equity  is  not  founded  upon  his 
disappointment;  for,  if  that  were 
so,  it  would  follow  that  his  igno- 
rance of  the  existence  of  the  pro- 
perty would  always  be  an  answer* 
however  that  ignorance  was  pro- 
duced; the  equity  would  never 
arise  where  the  wife  had  contrived 
to  conceal  her  property  from  the 
husband ;  but  this  is  not  so,  for 
the  cases  clearly  show  that  prac- 
tised concealment  by  the  wife  will 
be  treated  as  a  fraud  on  the  hus- 
band." 

But  a  gift  or  settlement,  by  a 
woman,  of  her  property,  during 
the  treaty  for  marriage,  will  not 
be  set  aside,  unless  the  husband 
is  ignorant  of  it  until  after  the 
marriage.  Thus,  in  St.  Oeorge 
V.  Wake,  1  My.  &  K.  610,  where 
a  lady,  during  a  treaty  for  a  mar- 
riage which  afterwards  took  ef- 
fect, made  a  voluntary  assignment 
of  part  of  her  property  to  her  sister, 
*her  husband  filed  a  bill  to  pfnoqi 
set  it  aside ;  but  he  did  not  L  -^ 
allege  that  the  transaction  was  con- 
cealed from  him,  or  that  he  was 
ignorant  of  the  assignment  having 
been  made,  at  the  time  of  the  mar- 
riage. Sir  /.  Leach,  M.  R.,  held* 
that  the  husband*  who  was*  under 
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the  circamstances,  presumed  to 
have  had  notice  of  the  assignment 
before  bis  marriage,  was  not  entitled 
to  set  it  aside  on  the  ground  of 
fraud.  And  his  Honor  stated,  that 
he  had  looked  into  the  authorities, 
and  had  not  found  any  case  which 
went  the  length  of  establishing  the 
proposition,  that  if  a  person,  who 
had  entered  into  a  treaty  of  marriage 
with  a  lady,  knew  of  a  gift  made 
by  the  lady  pending  such  treaty, 
and  nevertheless  thought  fit  to  mar- 
ry her,  the  gifts  could  be  considered 
as  void  in  this  court.  At  law,  if  a 
lady  secretly  disposed  of  a  part  of 
her  property  after  the  contract  of 
marriage,  the  contract  was  thereby 
avoided ;  and  proof  of  this  secret 
disposition  was  a  valid  defence,  if 
an  action  were  brought  against  the 
intended  husband  for  breach  of  the 
promise  of  marriage.  This  decision, 
on  appeal,  was  affirmed  by  Lord 
Brougham :  Ashton  v.  M*DougaU^ 
5  Beav.  66;  Origgs  v.  Staplte^  13 
Jur.  32.     See  1  My.  &  K.  619. 

In  Taylor  v.  Pugh,  1  Hare,  608, 
where  a  man  had  induced  his  in- 
tended wife  to  cohabit  with  him 
previous  to  marriage.  Sir/.  Wigram^ 
V.  C,  refused  to  set  aside  a  settle- 
ment of  her  property,  although  ex- 
ecuted without  his  knowledge,  dur- 
ing the  treaty  for  the  marriage,  be- 
cause the  husband,  before  the  mar- 
riage, had  put  it  out  of  the  power  of 
the  wife  eCTectually  to  make  any  sti- 
pulation for  the  settlement  of  her 
property,  by  his  conduct  towards 
her.  **  Retirement,"  said  his  Honor, 
from  the  marriage  on  her  part  was 
impossible.  She  must  have  sub- 
mitted to  a  marriage  with  her  se- 
ducer, even  although  he  should  have 
insisted  on  receiving  and  spending 
the  whole  of  her  fortune." 

The  concurrence  or  acquiescence 


of  the  husband  in  the  settlement, 
even  though  he  be  a  minor,  will 
preclude  him  from  taking  any  ob- 
jections to  it:  Slocombe  v.  Gluhh^ 
2  Bro.  C.  C.  645.  And  if  a  hus- 
band acquiesces  in,  or  confirms,  a 
settlement,  he  will  not  afterwards 
be  allowed  to  dispute  it :  Maber  v. 
Hobbs,  2  Y.  &  C,  Exch.  Ca.  317 ; 
England  v.  Downs,  2  Beav.  635  ; 
Ashton  y.  M*DougaU,  5  Beav.  56. 
If  a  woman  gives  a  security  to  a 
volunteer^  prior  to  marriage,  with- 
out the  consent  of  the  intended 
husband,  it  may  be  set  aside  by 
him.  Thus,  in  Lance  v.  Norman, 
2  Ch.  Rep.  79,  the  plaintiff; 
Lance's  wife,  the  day  before  her 
marriage,  was  persuaded  to  enter 
into  a  recognizance  of  £2000  with- 
out defeazance,  to  her  brother,  the 
defendant,  without  the  privity  or 
consent  of  the  plaintiff.  The  Court, 
being  assisted  by  the  judges,  held, 
that  the  recognizance  was  entered 
into  whereby  to  defraud  the  plain- 
tiff*; and  decreed  it  to  be  set  aside 
and  vacated  on  the  record  thereof, 
*and  granted  a  perpetual  r,oQ4i 
injunction  against  it.  But  ^  -I 
where  a  woman,  about  to  marry^ 
gave  a  bond  for  valuable  comldera* 
lion,  although  without  her  intended 
husband's  knowledge,  it  was  held 
by  Lord  Hardwicke,  that  the  hus- 
band could  not  be  relieved  against  \U 
••If,"  observed  his  Lordship,  «*a 
woman  about  to  marry  parts  with 
part  of  her  property,  or  gives  a  se- 
curity or  assignment,  they  are  re- 
lievable  against  in  this  court;  but 
where  a  debt  is  contracted  for  t;afti- 
able  consideration,  though  concealed 
from  the  husband,  it  is  no  fraud  on 
the  marriage.  But  concealment  of 
such  securities  or  debts  is  not  to  be 
encouraged  :"  Blanchet  v.  Foster, 
2  Ves.  284. 
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It  has  been  frequently  decided  in 
this  country,  that  a  secret  voluntary 
settlement  or  conveyance  of  her  pro- 
perty by  a  woman,  pending  a  treaty 
of  marriage,  and  in  contemplation  of 
marriage,  without  the  knowledge  of 
her  intended  husband,  is  fraudulent 
and  void  against  her  husband,  as 
being  in  derogation  of  his  marital 
rights  and  just  expectations;  Tucker 
T.  Andrews,  13  Maine,  124,  128 ; 
JVailer  v.  JtrmisieacTa  MmWs^  2 
Leigh,  11,  14;  Linker  v.  tSmilhf  4 
Washington,  224,  225;  Manes  v. 
Durante  2  Richardson's  Equity,  404, 
406 ;  Ramsay  v.  Joyce^  1  McMul- 
lan's  Equity,  237,  249;  Logan  v. 
Simmons,  3  Iredell's  Equity,  487, 
494,  •«  The  fortune  of  the  intended 
wife,"  said  Johnson,  J.,  in  Terry, 
MmW  V.  Hopkins  and  others,  1 
Hill's  Chancery,  1,  4,  •«  is  most  fre- 
quently a  weighty  consideration  and 
a  strong  inducement  to  the  marriage 
contract,  and  the  happiness  of  both 
the  parties  may,  in  a  good  degree, 
depend  on  the  observance  of  good 
faith,  with  respect  to  it;  and  the 
general  rule,  very  clearly,  is  that  if 
pending  a  treaty  of  marriage,  the 
intended  wife  makes  a  secret  volun- 
tary disposition  of  her  property,  and 
the  marriage  is  had,  it  is  a  fraud 
upon  the  marital  rights  of  the  hus- 
band, and  is  void." 

It  is  universally  agreed  that  the 
ground  of  the  invalidity  of  such 
transactions  as  against  the  husband, 
is  fraud.  There  is  no  doubt,  of 
course,  that  if  the  husband  has  been 
actually  and  intentionally  deceived 
and  misled  by  the  conduct  of  the 
wife,  the  transaction  is  void  ;  Logan 
v.  Simmons,  3  Iredell's  Equity,  487, 
497 ;  and  the  sounder  view,  and  the 
one  prevailing  generally  in  the  courts 
of  this  country,  is,  that  mere  conceal- 
ment,— ^^suppressio  veri — the  sup- 
pression of  truth  which  the  party 
was  bound  to  disclose,"  coDstitutes, 


or  evinces,  fraud  upon  the  rights  of 
the  husband,  who  is  a  purchaser  in 
law  of  all  the  property  of  the  wife. 
M  If  one  should  sell  to  another,"  said 
Harper,  Ch.,  in  Manes  v.  Durant,  2 
Richardson's  Equity,  404,  406,  ^for 
a  valuable  money  consideration,  pro- 
perty, of  part  of  which  he  had  a  few 
days  before  made  a  voluntary  convey- 
ance to  a  third  person,  it  could  hardly 
be  doubted  that  this  amounted  to  ac- 
tual fraud."  The  subject  was  discuss- 
ed at  somo  length,  in  Logan  v.  Sim^ 
mons,  3  Iredell's  Equity,  487,  494, 
and  while  it  was  admitted,  <«tbat  it 
is  a  point  yet  open,  and  on  which 
respectable  opinions  are  much  di- 
vided, whether  concealment  by  the 
wife,  merely,  where  there  is  no  ao 
tive  expedient  adopted  to  keep  the 
husband  in  ignorance,  and  he  makes 
no  inquiry,  is,  far  se,  a  fraud,"  yet  a 
strong  view  in  favour  of  that  prin- 
ciple was  presented  in  the  opinion 
of  the  Court,  delivered  by  Ruffin, 
C.  J.    ««A  husband,"  he  remarks, 
•«  being  bound    to    pay   his   wife's 
debts  and  to  maintain  her  during 
coverture,  and  being  chargeable  by 
the  law  with  the  support  of  the 
issue  of  the  marriage,  and  bound  by 
the  ties  of  natural  affection  also  to 
make  provision  for  the  issue,  it  is  in 
the  nature  of  things,  as  a  matter  of 
common  discretion,  that  a  woman's 
apparent  property  should  enter  ma- 
terially, if  not  essentially,  into  his 
inducements  for  contracting  the  mar- 
riage, and  incurring  those  orteroua 
obligations.    It  is  abo  to  be  assumed 
by  a  man  proposing  this  relation  to 
a  woman,  that  she  too  has  a  view  to 
their  means  of  livelihood  after  mar- 
riage, and  feels  an  interest  in  the 
provision  that,  between  their  joint 
stocks,  can  be  made  for  a  family. 
Every  woman,  therefore,  must  sup- 
pose, that  the  man,  who  is  about  to 
marry  her,  expects  she  will  not  put 
away  her  fortaae,  at  least  the  visible 
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part  of  it,  and  thereby  diminish  his 
abiliiy  to  discharge  his  duties,  and 
legal  obligations  to  herself,  her  cre- 
ditors, and  her  fature  family.  And  if 
she,  after  allowing  him  to  form  such 
expectations,  deliberately  defeats 
them  by  a  conveyance  of  her  pro- 
perty, and  draws  him  into  a  mar- 
riage by  a  deception  on  that  point,  it 
would  seem,  that  it  could  be  nothing 
less  than  a  fraud  on  the  husband. 
He  is  disappointed  of  what  the  law 
promised  him,  and  of  what  she  held 
out  to  him,  he  would  get.  In  such 
a  case,  it  may  be  well  argued,  that  a 
concealment  of  the  conveyance  would 
amount  to  a  fraud,  upon  the  prin- 
ciple, of  9upprea$io  vert  being  in 
bad  faith,  when  a  person,  towards 
whom  it  is  practised,  has  an  interest 
in  knowing  the  truth,  and  has  no 
ground  to  suspect  any  thing  that 
has  not  been  avowed."  And  this, 
it  is  added,  should  be  particularly 
the  case  in  this  country,  where  set- 
tlements are  rare,  and  where  the 
husband  expects  to  get  all  that  the 
wife  has, — that  is,  expects  that  she 
will  allow  him  to  receive  by  the 
marriage  all  that  she  would  keep  for 
herself  and  within  her  own  power, 
if  she  had  not  contracted  the  mar- 
riage. "It  is  certain,"  said  John- 
ston, Ch.,  in  Ramsay  v.  Joyce^  1 
McMullan's  Equity,  237,  242, 
"that  all  the  cases  rank  the  hus- 
band as  a  purchaser  of  the  pro- 
perty, held  by  the  wife,  during 
the  treaty  of  marriage.  I  do  not 
suppose  that  he  has  ever  been  re- 
regarded  as  a  mere  vendee,  so  as  to 
be  entitled  to  unravel  trifling  altera- 
tions in  the  wife's  property,  if  made 
without  his  concurrence.  But  any 
material  alteration,  if  voluntary, 
would,  without  explanatory  circum- 
stances, be  regarded  as  evidence  of 
fraudulent  intention,  and  be  liable  to 
just  exception  on  his  part." 
The  fraud,  however,  is  of  a  nature 


to  be  relieved  against  only  in  a  court 
of  equity ;  the  conveyance  or  settle- 
ment cannot  be  treated  as  void  at 
law ;  Logan  v.  Simmons^  I  Deve- 
reux  &  Battle's  Law,  13, 16. 

It  is  agreed,  that  if  the  husband 
has  notice  or  knowledge  of  the  set- 
tlement, before  the  marriage,  the 
transaction  cannot  be  impeached ; 
7>rry,  AdrrCr  v.  Hopkins  and 
others^  1  Hill's  Chancery,  1,  5; 
M^Clurev.  MlUer,  1  Bailey's  Equity, 
108,  109:  and  if  the  husband  is  a 
party  to  the  settlement,  though  a 
minor,  it  will  be  valid,  for  it  is  evi- 
dence of  his  privity  and  consent,  to 
repel  the  presumption  of  fraud, 
though  he  may  be  incompetent  to 
convey  any  right  or  interest ;  KotU 
man  et  ux.  v.  Peyton  et  al.,  1 
Speers'  Equity,  46.  Knowledge 
after  the  marriage,  and  mere  acquies* 
cence,  would  not  give  validity  to  a 
settlement,  otherwise  fraudulent; 
Logan  V.  Simmons^  3  Iredell's 
Equity,  487,  500:  nothing,  after 
marriage,  will  be  a  confirmation,  but 
such  acts  by  the  husband  as  are  in- 
tended .to  confirm  the  arrangement, 
and  are  done  under  full  knowledge 
that  the  original  transaction  could  be 
set  aside  by  him ;  Manes  v.  Durante 
2  Richardson's  Equity,  404,  406. 

There  are  some  dicta,  that  a  rea- 
sonable provision  for  children  of  a 
former  marriage,  if  made  bona  fide, 
or  under  circumstances  of  good  faith, 
would  not  be  fraudulent  and  voidable 
by  the  intended  husband;  Thicker 
V.  Andrews,  13  Maine,  124,  128: 
but  it  is  certain  that  such  a  settle- 
ment, to  be  sustained,  must  be  rea- 
sonable and  fair;  Logan  v.  Sim" 
monsy  3  Iredell's  Equity,  487; 
Ramsay  v.  Joyce,  1  McMullan's 
Equity,  237.  And  the  better  opin- 
ion, and  one  that  has  been  repeat- 
edly expressed  in  South  Carolina, 
is,  that,  if  the  settlement  is  without 
the  knowledge  of  the  husband,  it 
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makes  no  difierence,  whatever,  in 
respect  to  its  iovalidity  as  against 
him,  that  it  is  upon  a  child  by  a 
former  marriage ;  it  is  not  the  less 
deceptive,  nor  does  it  the  less  defeat 
his  just  claims  and  expectations ; 
See    per   Johnson,    J.,   in    Terry, 


AdmW  V.  Hopkins  and  others,  1 
Hill's  Chancery,  1, 5;  per  Johnston, 
Ch.,  and  Harper,  Ch.,  in  Ramsay 
V.  Joyce,  1  McMullan's  Equity, 
237,  242,  251 ;  per  Harper,  Ch., 
again,  in  Manes  v.  JDurant,  2  Ri- 
chardson's Equity,  404,  406. 


•LADY  ELIBANK  v.  MONTOLIEU.     [*285] 


[5  VES.  737.— APRIL  16th,  19th,  1799.    FEB.  19th,  1801.] 

WIFE'S  EQUITY  TO  A  SETTLEMENT.]— C^xw  the  hiUofa  married 
fvoman,  entitled  to  a  share  of  the  personal  estate  as  one  of  the  next  of  kin 
of  the  intestate,  against  her  husband  and  the  administrator,  the  latter 
claiming  to  retain  towards  satisfaction  of  a  debt  by  bond  from  theplain' 
tiffTs  husband  to  him,  it  teas  declared  he  was  not  entitled  to  retain  ;  but 
that  the  plaintiffs  share  was  subject  to  a  further  provision  in  favour  of 
her  and  her  children,  the  settlement  on  her  marriage  being  inadequate  to 
the  fortune  she  then  possessed;  and  it  was  referred  to  the  Master  to  see  a 
proper  settlement  made  on  her  and  her  children,  regard  being  had  to  the 
extent  of  her  fortune  and  the  settlement  already  made  vpon  her. 

In  1797,  Lady  Cranstown  died  intestate,  possessed  of  large  personal  pro- 
perty, leaving  two  brothers  and  two  sisters  her  next  of  kin.  Lewis^Monto- 
liea,  one  of  her  brothers,  took  out  letters  of  administration  to  her. 

The  bill  was  filed  by  Lady  Elibank,  one  of  the  sisters,  against  her  husband 
Lord  Elibank  and  against  Montolieu,  praying  an  account  of  the  plaintiff's 
share,  and  that  it  may  be  settled  on  her  and  her  family. 

The  defendant  Montolieu,  by  his  answer,  claimed  to  retain  Lady  Eli- 
bank's  share,  towards  satisfaction  of  the  debt  due  to  him  from  Lord  Elibank 
by  two  bonds-— one,  dated  the  31st  of  May,  1783,  for  12,217/.  Of.  9i. ;  the 
other,  dated  the  14th  November,  1794,  for  J^IOOO — upon  the  ground  of  the 
♦provision  made  for  the  plaintiff  by  the  settlement  previous  to  her  p«oQAi 
marriage  with  the  defendant  Lord  Elibank,  in  1776.  By  that  set-  L  ^ 
tiement,  the  sums  of  JS12,000  and  iSdOOO  New  South  Sea  Annuities  were 
settled  in  trust  for  Lord  Elibank  for  life,  and  after  his  decease  for  Lady 
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Elibank  for  life,  as  a  jointure,  and  io  liea  of  dower  or  thirds ;  and  after  the 
decease  of  both,  in  trust  for  the  children.  The  sum  of  J84000  New  South 
Sea  Annuities  was  settled  in  trust  for  her  separate  use  for  life ;  and  after 
her  deoih,  for  her  children:  and  £2000  £6  per  cent.  Bank  Annuities 
for  her  separate  use  for  life ;  and  after  her  death,  for  her  children,  as  she 
should  by  will  appoint.  All  these  sums  were  her  property  before  mar- 
riage.   The  settlement  also  gave  her  some  contingent  interests. 

In  the  entail  of  Lord  Eli  bank's  estate,  a  power  was  reserved  to  charge 
£200  a  year  jointure,  and  £bO  a  year  to  each  of  his  younger  children,  not 
exceeding  in  the  whole  JS200  a  year,  under  a  condition,  that  the  estate 
should  be  chargeable  with  onl/  one  jointure  at  a  time ;  and  that,  if  the 
power  of  charging  for  children  had  been  exercised  by  a  preceding  heir  in 
tail,  the  heir  in  possession  should  not  charge  for  his  younger  children. 
The  defendant  Lord  Elibank,  by  his  answer,  stated  that  a  former  Lord 
Elibank  did  charge  to  the  full  extent  of  that  power. 

The  Solicitor- General^  Mr.  Grants  and  Mr.  Alexander ^  for  the  plaintiff. 
— ^The  plaintiff  desires  an  account  of  the  personal  estate  of  Lady  Crans- 
town,  and  that  a  provision  may  b»  made  for  her.  The  defendant  Monto- 
lieu  insists,  that  is  not  to  be  done,  because  he  is  a  creditor  of  her  husband ; 
contending  that  this  case  is  out  of  the  usual  rule  upon  which  the  Court  acts 
for  a  wife;  and  that  there  is  no  necessity  to  come  to  this  court,  the  fortune 
not  being  in  court  nor  under  the  control  of  the  Court.  In  Jewton  v. 
MouUony{2)  Lord  Hardwicke  held,  that  is  not  a  necessary  ingredient  to 
enable  the  Court  to  act  upon  the  property ;  and  that  this  Court  would  inter- 
fere to  prevent  the  husband  from  obtaining  it  through  a  court  of  concur- 
rent jurisdiction,  as  the  Ecclesiastical  Court;  because  that  Court  can- 
r»287l  *°°^  ^*^®  ^^®  *^^^®  ^  remedy  ;  though  he  doubted  where  it  could 
L  -J  be  got  at  without  the  aid  of  this  Court,  ora  court  of  concurrent  juris- 
diction ;  and  he  states  that  the  rule  is  as  old  as  the  time  of  King  Charles  I., 
and  cites  a  case  from  Tothill.(a)  There  have  been  many  instances  of  an 
injunction  to  restrain  the  husband  from  proceeding  in  the  Ecclesiastical 
Court,  refusing  to  make  any  provision  for  his  wife  ;  and  that  Court  having 
so  power  to  compel  him.  The  cases  upon  this  subject  are  collected  in  Mr. 
Cox's  note  to  Botvil  v.  Broader  ^{b)  and  the  result  is,  that,  where  the  pro- 
perty is  a  subject  of  equitable  cognizance,  it  is  not  material  whether  the 
wife,  or  the  husband,  or  his  representatives  or  general  assignees,  come  for 
the  aid  of  the  Court.  A  wife  in  the  situation  of  this  plaintiff)  therefore, 
may  come  to  this  Court  for  the  purpose  of  having  that  to  which  she  is  enti- 
tled secured  to  her  and  her  family,  and  part  settled  to  her  separate  use. 
She  is  entitled  to  the  same  reference  as  was  directed  in  Worrall  v.  Marlar^ 
and  Buihnan  v  PeU^{c)  for  the  purpose  of  receiving  a  proposal  for  a  settle- 
ment. In  Wright  v.  Rutter,{d)  the  Master  of  the  Rolls  observes,  that  it  is 
DOW  determined,  that  an  action  will  not  lie  against  an  executor  for  property 
bequeathed  to  a  married  woman  ;  and  one  of  the  reasons  is,  that  the  hus- 
band would  get  it  free  from  the  condition  a  court  of  equity  interposes.    It 

(«)  9  Atk.  417. 

(«)  Tmi^eld  V.  Da^enfwt^  TothiD,  179  ;  Mtal%9  v.  Muli$,  Hil.  1764 ;  5  Yes.  517,  Mts 
to  BUntM  V.  Beniland,  (6)  1  P.  Wms.  458. 

(c)  1  Cox,  153 ;  1  P.  Wmi.  459,  Mr.  Ckn's  note.  (<0  ^  Vet.  jan.  676. 
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13  not  necessary,  therefore,  that  the  property  should  he  in  this  court,  or  in 
the  hands  of  trustees  ;  for,  if  it  was  in  the  Ecclesiastical  Court,  or  in  the 
hands  of  the  executor  or  an  administrator,  the  interest  of  the  wife  is  pro- 
tected. That  case  related  to  a  residue  of  personal  estate  in  the  hands  of  an 
administrator,  for  which  it  was  not  necessary  to  come  here  ;  but  that  was 
held  not  to  make  any  difierence.  But,  suppose  the  husband  could  sue 
at  law,  this  defendant  could  not  make  this  defence,  that  he  will  not  pay, 
but  will  keep  this  fund  in  satisfaction  of  the  husband's  debt  to  him  ;  for  it 
is  clear,  at  law,  a  creditor  of  the  husband  cannot  set  ofi'lhe  husband's  debt, 
against  the  demand  of  the  husband  and  wife,  and  being  entitled 
in  her  right  he  must  sue  with  her.  Still  less  should  he  be  permit- 
led  to  retain  in  equity  upon  that  ground ;  for,  where  he  is  permitted  to 
avail  himself  of  ♦the  legal  right,  the  right  must  be  clear.  There  p«o«Qi 
have  been  several  other  cases,  in  whic  h  the  Court  has  acted  upon  L  J 
a  residue,  just  as  if  the  property  was  in  the  hands  of  trustees.  The  acci- 
dent, that  Montolieu  is  the  administrator,  cannot  alter  the  right  of  the  wife. 
In  Atherton  v.  Khowell,  a  husband,  entitled  in  right  of  his  wife  to  an  income, 
being  unable  to  maintain  her,  the  Court  referred  it  to  the  Master  to  see 
what  it  would  be  proper  to  allow  her  out  of  that  fund  :  Sieech  v.  Thoring- 
ton  ;(c)  Watkyna  v.  WatkynSy  there  cited  ;(/)  Milner  v.  Colmer  ;{g) 
Oglander  v.  Ba8ton.{h) 

The  only  ground  that  can  be  taken  against  this  bill  is,  that  Lord  Elibank 
became  the  purchaser  of  what  might  in  future  accrue  to  Lady  Elibank ; 
but  there  is  no  stipulation  of  that  sort  in  the  settlement,  nor  any  indication 
of  that  intention.  On  the  contrary,  all  the  funds  settled  are  her  own,  and 
a  very  scanty  provision  is  made  for  her  out  of  his  estate.  In  Burdon  v. 
BloMter^  in  1775,  the  husband  having  become  a  bankrupt,  the  question  arose 
between  the  assignees  and  the  wife.  The  bill  was  filed  by  the  assignees  ; 
and,  though  an  objection  was  raised  on  account  of  the  settlement,  the  wife 
obtained  her  equity.  In  Pawkt  v.  DelavaU{i)  it  is  laid  down,  that  though 
the  Court  will  make  a  decree,  where  the  husband  and  wife  are  parties, 
where  the  wife  has  a  proper  settlement,  to  pay  to  the  husband  and  wife, 
where  the  wife  has  not  a  sufficient  settlement  the  Court  will  not.  As  to 
the  form  of  this  suit,  the  wife  sues  alone,  it  is  true,  not  with  her  husband  ; 
but  that  was  the  case  in  Worrall  v.  Marlar  ;  if  she  has  the  equity  against 
her  husband,  she  must  be  entitled  to  sue. 

The  Attorney-GeneraU  Mr.  Mansfield^  and  Mr.  W.  Agar^  for  the  defen- 
dant Montolieu. — The  objection  to  the  form  of  the  suit  would  merely  occa- 
sion delay  ;  and  a  bill  would  be  filed  in  their  joint  name. 

There  is  no  case  in  which  the  Court  has  decreed  against  a  trustee 
who  had  paid  the  husband  without  suit,  that  the  wife  had  an  equity 
to  charge  the  trustee.  The  husband,  suing  in  the  Ecclesiastical  Court, 
is  suing  persons  unwilling  to  pay  him  ;  and  the  trustee  or  executor,  so 
sued,  has  come  into  this  court  to  restrain  him.  That  is  quite  a  different 
•case.  Suppose  the  husband  institutes  a  suit  in  the  Ecclesiastical  p^oooT 
Court,  and  the  trustee  submits  (o  pay,  could  the  Wife  come  here  and  L        -1 


(e)  2  Vc«.  560. 
(t)  2  Vet.  663. 
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(/)  2  Atk.  96. 


(fir)  2P.Wm»,639. 


(A)  1  Vera.  396. 
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say,  it  was  in  fraud  of  her  equity  T  Lord  Hardwicke^  in  Jewson  v.  Moid' 
$on,  supposes  a  case,  where  the  husband  can  come  at  the  property  without 
the  aid  of  the  Court.  All  the  instances  are,  where  the  person  has  refused 
to  pay,  unless  compelled  by  a  court  of  equity.  That  gives  the  jurisdiction  ; 
and  none  can  be  produced,  where  the  executor  has  been  prevented  from 
paying  to  the  husband,  if  he  chose  to  do  so;  or,  where,  having  paid  to  the 
hushand,  he  has  been  charged  as  upon  a  breach  of  duty  by  reason  of  that 
payment,  and  made  to  refund.  The  case  of  JVorrall  v.  Mariar,  is  a  sin- 
gular one,  and  was  influenced  by  the  insolvency  of  the  husband  ;  but  this 
plaintiff  has  a  competent  provision. 

This  case  is  certainly  new,  in  the  circumstance  that  the  husband  is  deb- 
tor to  the  other  defendant ;  but  if  he  could  have  paid  the  husband,  and  the 
Court  would  not  have  made  him  refund,  there  cnn  be  no  diflerence  from  bit 
retaining  against  the  husband.  Suppose  Lord  Elibank  had  sued^  and  the 
equity  of  the  wife,  having  a  very  large  provision,  was  out  of  ike  question, 
this  Court  would  never  compel  the  administrator  to  pay  that  share  to  his 
debtor,  unless  the  latter  would  allow  the  debt.  This  Court  goes  infinitely 
beyond  courts  of  law,  as  to  set-off.  Ii  would  be  strange  to  permit  the  wife 
to  intervene  against  the  administrator  retaining,  where  she  could  not  inter- 
vene  to  prevent  his  paying  her  husband,  and  the  husband  paying  his  debt 
out  of  that.  Burdon  v.  Blaster^  Jewson  v.  Mouhon,  and  all  the  other 
cgses,  go  upon  the  same  ground  ;  that  the  property  was  in  the  Court,  and 
the  husband,  or  his  assignees,  could  not  have  it  without  the  assistance  of 
the  Court.  In  this  case  the  plaintiff  comes  to  get  it  from  the  administrator, 
contrary  to  the  plainest  equity  between  him  and  her  husband.  There  is 
no  instance  of  a  bill,  by  the  wife  against  her  husband,  to  have  the  property 
settled  to  her  separate  use  ;  which  is  the  object  of  this  bill.  This  property, 
though  subject  to  the  equity  of  the  wife,  is  the  property  of  the  husband  : 
Packer  v.  Wyndham,[a) 


[»290] 


*The  Solicitor-General,  in  reply.' — Packer  v.  Wyndham  has 


nothing  to  do  with  this  case.  The  wife  being  dead,  and  without 
issue,  the  question  arose  between  the  assignees  of  Mr.  Packer,  and  the  next 
of  kin  of  Mrs.  Packer;  and  it  was  insisted  that,  if  the  agreement  had  been 
carried  into  execution,  Mr.  Packer  would  have  been  entitled  to  the  money  ; 
and  she  having  been  provided  for  during  her  life,  and  being  dead,  and  not 
having  left  any  children,  the  purpose  for  which  the  Court  laid  its  hand 
upon  the  properly,  to  secure  a  settlement,  was  at  an  end.  The  rule  is 
clearly  laid  down  in  March  v.  H€ad,[b)  and  it  is  now  a  settled  rule,  that  if 
a  husband,  in  right  of  his  wife,  becomes  entitled  to  any  sum  exceeding 
j8200,  this  Court  will  not  permit  him  to  have  it  without  a  reference  to  the 
Master,  for  the  purpose  of  a  settlement,  unless  the  wife  consents  that  it  shall 
be  paid  to  her  husband.  The  rule  is  clear,  that,  wherever  the  husband 
becomes  entitled  to  sue  in  right  of  his  wife,  she  must  consent  that  he  shall 
have  it,  or  he  is  under  the  necessity  of  making  a  settlement,  unless  the 
Master  is  of  opinion  that  the  seulement  already  made  by  the  husband  \s 
such  as  to  answer  all  the  purposes  of  the  wife.     Packer  v.  Wyndham  is 

(a)  Prec  Chan.  412.  Q>)  3  Atk.  720. 
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mentioned  by  Lord  Hardwicke  in  Bales  v.  Dandy, {c)  as  consisting  of  many 
particular  circumstances.  Worrall  v.  Marlar  has  determined,  that  the  wife 
may  file  the  bill  by  her  next  friend  ;  and  there  can  be  no  doubt,  that  this 
plaintiffhas  an  interest  that  will  enable  her  to  file  such  a  bill  for  the  pur- 
pose of  having  her  property  ascertained.  Lord  Elibank  is  passive.  It  is 
true,  if  he  had  assigned  this  to  Montolieu,  that  might  have  bound  the  plain- 
tiff; but  he  has  not  done  so.  This  administrator  stands  in  the  character  of 
trustee,  and  has  no  right  to  object,  merely  for  his  own  advantage.  If  this 
bill  should  be  dismissed  the  defendant  would  not  be  discharged,  but  on  the 
death  of  Lord  Elibank  the  right  would  survive,  and  she  might  file  a  new 
bill.  It  is  not  like  a  release.  If  a  proper  settlement  has  not  been  made, 
there  must  be  a  proposal  laid  before  the  Court,  as  in  Worrall  v.  Marlar. 
That  must  be  made  by  the  husband,  not  by  Montolieu,  who  has  no  more 
right  than  any  other  creditor. 


case 


Lord  Chancellor  Loughborough. ((/)•*— I  wish  to  consider  this  pyogin 
se.  L        ^ 


Feb.  19th,  1801. 

Lord  Chancellor  Loughborough. — ^The  only  difficulty  I  had  in  this 
cause  was  upon  the  form  of  the  suit :  whether  a  married  woman,  by  her 
next  friend,  could  be  the  plainlifi'in  this  court. 

With  respect  to  the  point  made  by  the  answer  of  Montolieu,  that  he  had 
a  right  to  reta^  against  the  debt  of  the  husband,  being  possessed  of  the 
fund  as  administrator,  and  the  wife  being  one  of  the  next  of  kin,  I  am  very 
clearly  of  opinion  the  defendant  had  no  right  to  retain. (e)  The  administra- 
tor is  trustee  for  the  next  of  kin  :  the  plaintiflfbeing  one  of  them,  if  she  has 
any  equity  against  her  husband  with  regard  to  this  money,  that  equity  will 
clearly  bar  any  right  of  retainer  he  can  set  up  to  the  property,  of  which  he 
became  administrator. 

With  respect  to  the  only  difficulty  I  had  upon  the  point  of  form,  if  she 
is  entitled,  and  there  is  no  way  of  asserting  her  right  against  her  husband, 
except  by  a  bill,  that  objection,  I  think,  does  not  weigh  much.     If  the  de- 
fendant Montolieu  had  done  what  would  have  been  the  natural  thing  and 
the  right  thing,  and  what  he  certainly  would  have  done  but  for  his  own 
inierestr  he  would  have  been  the  plaintiff,  desiring  the  Court  to  dispose  of  the 
fund,  and  for  her  benefit,  to  protect  her  interest  in  it.  Then,  upon  all  tfii  cir- 
camstances,  it  is  very  clear,  if  it  had  come  before  the  Court,  it  would  have 
becD  matter  of  course  to  have  pronounced  upon  her  equity  upon  the  bill  of 
the  administrator,  praying  that  the  money  in  his  hands  might  be  properly 
disposed  of;  and  I  would  not  have  suffered  this  money  to  be  paid  to  Lord 
Elibank,  without  making  a  provision  for  her,  for  the  provision  upon  her 
marriage  was  clearly  not  adequate  to  her  fortune ;  and  it  is  clear  that  pro- 

(c)  3  Atk.  207.  See  statement  of  Bale9  v.  Dandy,  from  Rejr.  Lib  1  Rnsfi.  33,  n^  and 
a  ooie  of  Lord  Hardwicke^t  judj^ment,  3  Rom.  72,  n. 

(cf)   Af\erward8  EarlofRosslyiL 

(e)  See  also  Carr  v.  Taylor,  10  Vea.  574 ;  Ex  parte  Blagden,  2  Roae,  249 ;  Ex  parte 
Cr/5Vrr«i/,lG.&J.347. 


Digitized  by 


Google 


824  WHITE*!    SQVITT    CAIEI. 

Ti'sion  was  made  upon  the  ezpectatioD,  that,  by  circumstances  to  occor  in 
bis  family,  there  would  be  an  opportunity  to  do  belter  for  her  at  a  future 
period.  The  difficulty  was,  thai  it  is  very  unusual  in  point  of  form — the 
bill  coming  on  the  part  of  the  wife,  instead  of  the  husband. 
r*9ft5l  'Declare,  that  the  defendant  Montolieu  is  not  entitled  to  retain, 
L  J  in  satisfaction  of  the  debt  due  from  the  defendant  Lord  Elibank  to 
him,  but  that  the  distributive  share  of  Lady  Cranstown's  fortune,  accruing 
to  the  plaintifT,  as  one  of  her  next  of  kin,  is  subject  to  a  farther  provision  in 
favour  of  the  plaintiff  and  her  children,  the  settlement  made  upon  her  mar- 
riage being  inadequate  to  the  fortune  she  then  possessed.  Refer  it  to  the 
Master  to  take  the  accounts,  and  to  see  a  proper  settlement  made  upon  the 
plaintiff  and  her  children,  regard  being  had  to  the  extent  of  her  fortune 
and  the  settlement  already  made  upon  her. 


MURRAY  r.  LORD  ELIBANK. 

[10  VEa  84.— JUNE  6th.    JULY  30tb,  31st,  1804.] 

Right  of  children  to  a  provision  out  of  the  property  of  their  mother^  under  a 
decree  directing  a  setilerrvenl  by  the  husband  on  her  and  her  children^  not- 
tvithstanding  her  death  before  the  report. 

Demurrer  to  the  bill  of  the  children  was  overruled. 

The  bill  was  filed  by  the  infant  children  of  Lord  Elibank,  slating  the 
proceedings  in  the  cause  Lady  Elibank  v.  Afontolieu,  and  the  decree, 
directing  the  Master  to  approve  a  proper  settlement  to  be  made  by  the  defen- 
dant Lord  Elibank  on  the  plaintiff,  Lady  Elibank  his  wife,  and  her  children 
by  him,  regard  being  had  to  the  extent  of  her  fortune  and  the  settlement 
already  made  upon  her  by  Lord  Elibank. 

The  bill  farther  stated,  that  before  any  report  Lady  Elibank  died  intes- 
tate ;  and  prayed  that  it  may  be  declared,  that  the  plaintiffs  and  the  defen- 
dant Alexander  Murray,  another  child  of  Lord  and  Lady  Elibank,  have, 
under  the  decree  of  the  19th  February,  1801,  a  right  to  have  a  provision 
made  for  them  out  of  the  said  one-founh  of  the  personal  estate  of  Lady 
Cranstown  ;  and  that  it  may  be  referred  to  the  Master  to  approve  of  a  proper 
r»29^1  settlement  to  *be  made  by  the  defendant  Lord  Elibank  upon  the 
L  -J  plaintifls  and  the  defendant  Alexander  Murray,  being  all  the  chil- 
dren ;  regard  being  had  to  the  extent  of  the  fortune  of  Lady  Elibank,  and 
the  settlement  already  made  by  Lord  Elibank. 

To  this  bill  the  defendant  Montolieu  put  in  a  demurrer. 

Mr.  •Alexander  and  Mr.  Cooke,  in  support  of  the  bill. — The  question  is, 
whether  the  children  are  entitled  to  sustain  a  supplemental  suit,  so  as  to 
have  the  benefit  of  the  decree.  This  right  is  purely  a  creature  of  the  courts 
of  equity  of  this  country.  Upon  principle,  why  should  the  interest,  given 
by  the  decree  to  particular  persons,  beyond  the  interest  of  the  parent,  depend 
upon  the  accident  of  death  ?    But  the  interest  of  the  children  rests  most 
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safely  on  ihe  uniform  practice.  In  Rowe  v.  Jack8on,(a)  it  was  said  by  Mr. 
Madocks^  and  assented  to  by  the  Court,  that,  where  a  husband  sues  for  his 
wife's  fortune,  and  is  decreed  to  make  a  proposal  for  a  settlement,  and  the 
wife  dies,  the  husband  shall  be  compelled  to  carry  it  into  execution  for  the 
children  ;  and  he  cited  a  manuscript  case  for  that,  and  observed,  that  the 
same  thing  was  said  by  Lord  Thurlow^  in  1779,  upon  a  motion  by  Mr* 
Mansfield;  but  it  is  otherwise  if  the  wife  dies  before  the  decree.  It  is  now 
decided,  that  the  creditors  of  the  husband  are  exactly  in  the  same  situation. 
An  order  was  made  by  Lord  Alvardey^  enforcing  the  equity  for  the  chil- 
dren, after  the  death  of  the  wife,  even  against  the  assignment  of  the  husband. 
It  does  not  appear  whether  the  husband  had  carried  in  a  proposal  before  the 
death  of  the  wife,  or  before  the  assignment ;  but  that  cannot  make  a  dif- 
ference, as  the  mere  proposal  could  not  bind  more  than  the  decree,  in  obe- 
dience to  which  it  is  made.  The  rule  is  now  clearly  settled,  that  the  chil- 
dren have,  through  their  mother,  an  interest  in  her  fortune.  The  uniform 
language  of  the  Court  is,  that  the  husband  shall  go  before  the  Master,  and 
lay  proposals  for  a  settlement  upon  the  wife  and  children.  It  appears,  from 
Hearlt  v.  Greenbank,{h)  that  Lord  Hardwieke  so  considers  it,  and  seems  to 
think  that  a  decree  might  be  made  after  the  death  of  the  wife,  the  children, 
even  after  her  death,  having  a  •right  against  the  father  for  a  provi-  j-«on  jt 
sion.  But  here  is  a  decree,  establishing  this  right  of  the  children  L  ^ 
in  the  life  of  the  wife,  and  the  settlement  is  to  be  considered  as  made  at  the 
date  of  the  decree,  and  in  the  nature  of  an  agreement  sanctioned  by  the 
court,  giving  the  husband  the  fortune  upon  terms.  In  Martin  ▼.  MitchelU 
the  case  before  Lord  Thurlow  in  1779,  the  Court,  after  the  death  of  the 
wife  before  a  settlement,  carried  the  proposal  into  execution  against  an 
assignment  to  a  creditor. 

Mr.  Richardi  and  Mr.  TF,  Agat^  in  support  of  the  demurrer. — ^In  the 
case,  either  of  a  sum  of  money,  the  property  of  a  married  woman,  which 
belongs  to  her  husband  in  her  right,  or  a  bond  or  note,  a  chose  in  action,  or 
what  Lord  Alvanley  called  a  chose  in  equity,  which  the  husband  may  reco- 
ver, but,  if  he  does  not,  will  survive,  the  debtor  may  pay  the  husband,  who 
may  release  him.  It  is  his  property,  subject  to  the  contingency  of  survivor- 
ship. A  court  of  equity  will  not  assist  him,  unless  he  will  make  a  settle- 
ment ;  but,  if  the  wife  does  not  desire  a  settlement,  the  Court  will  not  make 
one  for  her ;  and  it  has  been  held,  that  the  Court  cannot  refuse  to  the  wife 
the  power  of  giving  the  property  to  her  husband.  It  is  the  property  of  the 
husband,  to  be  extended  to  the  wife  and  children,  if  she  thinks  fit;  but  the 
Court  would  not,  upon  her  desire  in  court,  permit  her  to  give  it  to  any  one 
else,  as  she  might,  if  it  was  hers,  independent  of  the  equity  the  Court 
attaches  upon  it.  Having  not  the  property,  but  an  equity  only,  she  has  no 
interest  to  give  up.  There  is  no  analogy,  therefore,  to  the  case  of  a  fine,  in 
which  an  interest  does  pass.  The  trustee  is  justified  in  paying  the  bus- 
band ;  but,  if  the  wife  had  an  interest  in  it,  he  would  be  answerable  for  that 
to  her. 

But,  supposing  the  wife  to  have  some  interest,  can  the  children  have 
any  ?    If  she  is  dead,  they  cannot  come  here  for  a  settlement :  Scriven  v. 

(a)  2  Dick.  604,  stated  also  from  a  manuscript  note  of  Mr.  Romilly. 
Ih)  3  Atk.  695.    See  page  717. 


Digitized  by 


Google 


826  wsitb'i  sqvitt  oasis. 

Tapley.{c)  It  is  said,  the  Court  has,  by  the  decree,  given  them  an  interest. 
They  were  not  parties  before  the  Court  at  the  time  that  decree  was  made. 
r»90Rl  '^^®y  ^*^®  °®  more  interest  in  the  property  than  a  stranger ;  but 
L  J  are  considered  by  the  Court  in  a  ^manner  comprehended  in  the 
mother,  while  she  exists,  who  is  therefore  allowed  to  extend  her  plan  of 
provision  to  them,  but  not  as  distinct  and  separate  objects,  having  an  inter- 
est independent  of  her.  Suppose  Lady  Eli  bank  had  waived  the  order  for 
a  settlement,  and  desired  the  money  to  be  paid  to  her  husband,  the  Court, 
considering  the  equity  hers,  would  have  held,  that  she  might  disappoint 
her  children.  The  proposal,  not  completed  and  carried  into  execution  by 
the  Court,  is  only  an  offer ;  and,  if  the  wife  dies  before  it  is  carried  into 
execution,  the  husband  is  remitted  to  his  legal  right.  In  all  these  cases, 
every  thing  is  given  with  reference  to  the  wife— nothing  independent  of 
her.  Only  two  authorities  are  produced  for  making  any  oirder  for  the  bene* 
fit  of  the  issue  of  the  marriage  after  the  death  of  the  wife ;  the  one,  Rowt 
T.  Jacktofif  a  very  short  note ;  the  other,  an  order,  made  by  Lord  Alvanley^ 
upon  petition,  by  some  slip  in  the  absence  of  the  assignees,  who  were  not 
parties,  and  without  even  inquiring  whether  they  had  any  objection  to  it. 
The  property  was  very  small,  which  perhaps  might  have  had  some  influ- 
ence. The  Court  cannot  say  what  proportion  the  wife  would  have  settled 
upon  herself,  and  what  upon  her  children.  In  Macaulay  v.  Philip8,{d)  it 
was  held,  that  the  decree  gave  no  interest  to  the  husband,  but  it  survived  to 
the  wife ;  and  Lord  Alvanley  says,  if  she  died,  notwithstanding  his  pro- 
posal, he  would  have  been  entitled.  That  opinion  was  given  by  Lord 
Mvanley  with  great  deliberation,  and  takes  the  distinction  between  a  settle- 
ment approved  by  the  Court  and  a  mere  proposal. 

Lord  Chancellor  Eldon. — ^There  are  two  points  upon  this  demurrer: 
one  of  form,  the  other  upon  the  merits.  If  the  wife  has  this  equity  for  a 
provision  for  herself  and  her  children  up  to  the  moment  of  the  completion, 
it  is  competent  to  her  to  give  it  to  her  husband.  A  great  variety  of  pro- 
ceedings have  occurred,  in  which  the  Master  has  slated,  that,  with  refers 
ence  to  the  point  of  settlement,  the  party  had  waived  it ;  and  I  apprehend, 
it  will  be  found  that  she  may,  between  the  period  of  the  order  and  her 
r*20fl1  death,  waive  the  benefit  of  that  order.(c)  The  question  then  is,  if, 
L  ^  *between  the  date  of  the  order  and  her  death,  she  does  not,  by  some 
authoritative  proceeding,  express  an  alteration  of  her  mind,  whether  that 
order  is  to  stand  for  the  benefit  of  the  children.  The  two  decisions  that 
have  been  mentioned  are  strong  authorities  for  that.  Let  an  inquiry  be 
made  into  the  circumstances  of  those  cases  ;  and,  as  to  the  latter,  whether 
the  assignees  of  the  husband  were  heard  or  not. 


July  30th,  1804. 

Mr.  •Alexander 9  for  the  plaintiffs,  stated  the  case  of  Martin  v.  Mitchell^ 
from  the  register's  book,  in  which  the  motion  before  Lord  TTiurloWt  in 
1779,  was  made.    In  1777,  a  decree  was  made  for  an  account,  and  that 

(e)  Arab.  509 ;  2  Eden.  337.  (rf)  4  Vet.  15. 

(e)  See  Uayd  v.  Williams,  1  Madd.  466. 
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what  shoald  be  found  doe  to  Hannah  Fearns  should  be  paid  into  court,  to 
her  separate  account,  with  the  usual  direction  for  a  settlement.  The  sura 
of  J^SOOO  was,  by  the  report,  stated  to  be  due,  and  was  carried  over.  After 
her  death,  in  1779,  the  motion,  referred  to  in  Rowe  v.  Jackson,  to  pay  that 
sum  to  the  husband,  was  made,  and  refused ;  and  an  order  was  modot 
directing  the  husband  to  go  before  the  Master,  and  execute  the  order  for  a 
proposal.  That  proposal  was  carried  into  effect,  by  petition,  at  the  Rolls  ; 
aDd,  under  another  order,  in  1803,  stating  all  the  proceedings,  the  children 
were  paid.    . 

It  appears  from  these  cases,  that  the  equity  of  the  wife  does  not  survive 
to  the  children ;  and  their  only  mode  of  availing  themselves  of  this  interest 
is  by  supplemental  bill.  The  case  of  Macatday  v.  Philips  is  not  applica- 
ble. The  dictum  of  Lord  Alvanley  would  have  been  inaccurate,  if  there 
had  been  any  children  ;  but  there  were  no  children.  It  amounts  to  no  more 
than  that  the  proposal  did  not  sever  the  joint^teoancy  between  the  husband 
and  wife.  If,  as  your  Lordship  has  observed,  the  wife  can  waive  her  right 
vnder  the  order  for  the  benefit  of  her  children  and  herself,  that  cannot  a&ct 
a  case  where  she  has  not  waived  it,  and  is  dead. 

Lord  Chancellor  Eldon . — The  question  is,  what  is  the  effect  of  such 
an  order,  as  constituting  a  right  in  the  issue  to  a  provision,  if  the  wife  dies 
without  any  act  done  ♦after  the  date  of  that  order.     If  this  case  had  p»oQ7-i 
been  antecedent  to  the  period  when  the  manuscript  case  to  which  ^        J 
Mr.  Madocks  alluded  was  decided,  it  would  have  been  very  difficult,  con- 
aistently  with  what  the  Court  does  with  the  wife's  property,  to  say,  there 
was  such  a  right  as  is  now  asserted,  upon  a  proceeding  that  went  no  farther 
than  an  order  to  lay  a  proposal  before  the  Master.     The  husband,  where  he 
eao,  \s  entitled  to  lay  hold  of  his  wife's  property,  and  this  Court  will  not 
interfere.     Previously  to  a  bill,  a  trustee,  who  has  the  wife's  property,  real 
or  personal,  may  pay  the  rents  and  profits,  and  may  hand  over  the  personal 
estate  to  the  husband.     Lord  Alvanley,  in  Mkcaulay  v.  Philips,  has  laid 
down,  that,  after  a  bill  filed,  the  trustee  cannot  exercise  his  discretion  upon 
that ;  that  the  bill  makes  the  Court  the  trustee,  and  takes  away  his  right  of 
dealing  with  the  property,  as  he  had  it  previously.    I  have  heard  that 
otherwise  stated  in  this  Court,  at  the  bar,  at  least.     But  that  case  is  the 
last ;  and,  I  think,  contains  very  wholesome  doctrine  upon  that  point,     f 
should  have  supposed,  a  decree  made  in  the  cause  proceeded  upon  the  right 
or  equity  in  the  wife  at  the  filing  of  the  bill ;  for  decrees  are  only  declara- 
tions of  the  Court  upon  the  rights  of  the  parties  when  they  begin  to  sue. 
The  wife  is  entitled  to  call  for  a  declaration,  that  she  then  had  a  right  to  a 
provision  for  herself  and  her  children ;  and  yet  it  is  clear,  after  such  a  bill 
filed,  she  might  come  into  court  and  consent  to  her  husband's  having  the 
fund  entirely  under  his  dominion.      If  she  does  not,  the  Court,  by  the 
decree,  orders  a  proposal  to  be  made  for  a  settlement  upon  the  wife  and 
inue. 

It  has  been  truly  observed,  that  this  doctrine  is  a  mere  creature  of  the 
Oourt,  founded  altogether  in  its  practice.  The  case  of  Macaulay  v.  Philips 
proves,  what  I  should  have  had  no  doubt  upon,  that  notwithstanding  that 
order  for  a  proposal,  if  either  party  died  while  it  rested  merely  in  proposal, 
that  would  not  afifect  the  right  by  survivorship  as  between  the  husband  and 
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wife.  There  were  no  children  in  that  case,  certainly.  It  is  not  unfre- 
quent,  where  the  Master  makes  his  report  after  a  decree,  for  him  to  state, 
-.  that  the  parties  had  declined  to  lay  a  proposal  for  a  settlement 
L  -^  before  him.  That  has  occurred  since  I  have  sat  here;  but,  when 
at  the  bar,  I  was  frequently  concerned  in  the  final  arrangement,  that,  not- 
withstanding such  order  by  the  original  decree,  upon  further  directions  the 
wife  came,  consenting  that  the  fund  should  be  taken  out  of  court,  and  was 
permitted  to  do  so.  If,  therefore,  the  issue  have  a  right  against  the  father, 
it  is  dependent  altogether  upon  the  will  of  the  mother.  There  is,  perhaps, 
some  difficulty  in  making  all  the  principles  of  the  Court  upon  this  subject 
consistent  with  the  notion  of  such  right  in  the  children ;  but  it  is  not  for 
me  to  reconcile  all  these  principles,  if  there  is  practice  sufficient  to  establish 
a  given  course  as  to  that.  In  Rowe  v.  Jackion^  (and  I  can,  from  my  own 
memory,  confirm  both  accounts  of  that  case),  upon  an  application,  where  it 
was  necessary  to  consider  whether,  the  wife  never  having  expressed  any 
change  of  opinion  between  the  period  of  the  order  for  a  proposal  and  her 
death,  that  order  gave  the  children  any  right,  Mr.  Madocks  stated,  that  it 
was  not  according  to  the  practice,  after  that  order,  to  permit  the  husband  to 
avail  himself  of  the  death  of  the  wife  to  take  the  fund,  leaving  the  children 
unprovided.  His  authority,  always  considerable,  is  in  that  instance  pecu- 
liarly to  be  regarded,  as  he  referred  to  another  case,  in  which  Lord  Thur- 
low  was  satisfied  that  such  was  the  rule,  and  acted  upon  it.  But  it  does 
not  rest  there  ;  for  in  a  subsequent  case  it  is  clear  from  the  Register's  Books 
that  Mr.  Mansfield^  after  the  death  of  the  wife,  moved  that  a  sum  of  money 
should  be  paid  to  the  husband  ;  and  Lord  Thurlow  refused  that  application, 
upon  the  ground  that  the  order  for  a  proposal  on  behalf  of  the  children  was 
an  obstacle.  That  was  followed  by  what  Lord  Alvanley  did  upon  a  peti- 
tion :  whether  regularly  or  not,  will  not  shake  the  doctrine,  considering 
what  had  been  done  before.  In  that  instance,  Lord  ^Ivanley  would  not 
deliver  out  that  small  sum,  little  more  than  J^SOO,  until  satisfied  that  there 
was  some  provision  for  the  children. 

Taking  all  this  together,  however  numerous  the  difficulties  upon  it,  it  is 
too  much  for  me  to  say,  upon  the  argument  of  a  demurrer,  all  that  has  been 
r«9QQl  ^^^^  ^^  ^^^  cases  ^referred  to  is  to  go  for  nothing,  because  it  is  difficult 
L  -^  to  say,  ab  ante,  it  should  be  done,  and  that  I  am  to  set  up  a  difilerent 
course  of  practice.  I  agree  also  with  Mr.  •Alexander  as  to  the  dictum  of 
Lord  ^hartley  in  Macaulay  v.  Philips^  which  construction  is  necessary  to 
make  him  consistent;  and  also,  attention  being  given  to  the  circumstance 
that  there  were  no  children,  there  is  no  inconsistency  in  that  case.  The 
principle  must  be,  that  the  wife  obtained  a  judgment  for  the  children,  liable 
to  be  waived,  if  she  thought  proper;  otherwise,  to  be  left  standing  for  their 
benefit  at  her  death. 

Next,  as  to  the  form :  if  the  children  have  acquired  a  right  by  the  judg- 
ment in  the  former  suit,  it  is  subsequent  to  the  institution  of  the  proceeding 
in  that  suit;  and  unless  they  can  apply  by  petition,  under  the  liberty  to 
apply,  I  do  not  see  how  they  can,  except  by  supplemental  bill. 

The  demurrer,  therefore,  ought  to  be  overruled.  If  upon  the  hearing  of 
the  cause,  this  should  turn  out  to  be  wrong,  it  is  infinitely  better  that  it 
should  go  to  the  House  of  Lords  upon  a  full  hearing. 

Demurrer  overruled. 
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MURRAY   V.    LORD    ELIBANK. 


[13  V£S.  1.— MAY  2Irt.  22nd.    JULY  2l8t,  1806.] 

Right  (f  children  to  a  provision  out  of  the  property  of  their  mother,  under 
a  decree  directing  a  settlement  on  her  and  her  children  ;  nottcithstanding 
her  death  before  the  report^  no  act  being  done  by  her  to  waive  the  equity. 


In  this  cause,  the  demurrer  of  the  defendant  Monlolieu  having  been  over- 
ruled, answers  were  put  in,  and  the  cause  came  on  to  be  heard. 

Mr.  Alexander  and  Mr.  Cooke,  for  the  plainti6!s,  relied  upon  the  opinion 
expressed  by  the  Lord  Chancellor  upon  the  demurrer. 

♦Mr.  Richards  and  Mr.  W.  Agar,  for  the  defendant  Moniolieu.  r.«qool 
—This  is  a  very  important  and  a  new  question,  which  the  Lord  ^  ^ 
Chancellor  did  not  profess  to  decide  upon  the  demurrer.  The  opinions  that 
have  been  expressed  shew  the  notion  that  has  prevailed  as  to  the  practice, 
but  there  is  no  decision  upon  it.  The  order  by  Lord  Alvanley  would  not 
have  been  made  if  the  ^ourt  had  been  aware  that  the  creditors  were  not 
parties,  the  husband  and  wife  having  assigned  the  fund,  to  secure  a  debt ; 
and  it  was  delivered  out  of  court  upon  the  statement  that  it  was  very  small, 
the  creditors  not  being  parties,  and  no  contest.  The  cases  of  Martin  v. 
Mitchell  and  Rowe  v.  Jackson  were  also  upon  petition,  and  no  contest.  It 
is  true,  this  equity  is  the  creature  of  this  court ;  it  has  been  held,  both  here 
and  by  Lord  Eldon,  that  it  has  no  analogy  to  a  fine,  and  it  does  not  arise 
if  the  husband  gets  the  property,  if  it  is  not  intercepted  in  the  way  ;  but  if 
the  order  of  the  Court  is  necessary,  either  upon  the  bill  of  the  wife,  which 
must  now  be  admitted,  or  of  the  husband,  the  Court  will  make  him  do  what 
is  just ;  otherwise,  there  is  no  jurisdiction  against  him,  and  he  cannot  be 
held  guilty  of  a  contempt.  He  may  run  his  life  against  hers.  The  Court 
goes  no  further  than  refusing  to  assist  him,  unless  he  will  make  a  provi- 
sion. The  Court  does  not  act  upon  the  interest  of  the  wife ;  for,  if  so,  they 
would  give  it  to  her.  The  Court  has  no  dominion  upon  the  subject,  but 
exercises  a  sort  of  arbitrary  authority,  there  being  no  interest  in  her  in  point 
of  law.  The  Court  cannot  compel  him  to  give  her  an  interest,  but  merely 
refuses  to  interfere  in  his  favour,  except  upon  certain  terms.  There  is  no 
doubt  that,  after  a  reference  directed,  as  to  a  provision  for  the  wife  and 
children,  she  may  come  the  next  day,  and,  by  her  own  act  of  consent,  defeat 
that  provision  for  her  children,  though  without  her  consent  the  Court  would 
not  give  the  fund  to  her  husband ;  but  there  is  no  jurisdiction  to  prevent 
her  giving  it  to  him.    Mr.  Justice  Btdler  attempted  it,  and  refused  to  t^ke 
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the  consent ;  bat  Lord  Thurlow  held,  that  he  could  not  refuse  it,  and,  with 
great  reluctance,  gave  the  money  to  the  husband.  The  power  which  the 
r*qni1  ^*^®  ^^*  ^"  ^^^^  ^®^'  ^®  defeat  the  reference  *in  favour  of  the 
L  -^  children,  shews  clearly  that  the  reference  is  directed  upon  her 
account,  not  theirs. 

In  the  case  of  Alexander  y,  AfCulIoch^^a)  it  was  never  thought  possible 
to  give  the  property  to  the  wife ;  but  each  came,  from  time  to  time,  to  get 
a  little;  and  Lord  Thurlow  fed  the  husband  occasionally,  in  order  to  induce 
him  to  make  a  proposal.  But  she  might  have  come  to  give  it  away  to 
him  ;  and,  in  fact,  they  did  at  last  agree,  as  they  did  also  in  Macaulay  v. 
Philips.{b)  The  protection  subsists  only  as  long  as  the  wife  chooses. 
When  she  is  gone,  the  equity,  which  is  attached  to  her,  and  to  her  only, 
must  be  gone  also.  What  interest  can  the  children  have  against  their 
father  ?  Are  they  purchasers  as  against  him  ?  He  is  a  purchaser  of  his 
wife's  choses  in  action  by  the  act  of  marriage,  completed  by  the  adminis- 
tration. What  right  have  the  children,  as  against  their  father,  to  insist 
upon  a  part  of  the  fortune? 

In  Scriven  v.  Tapley,{c)  the  Lord  Chancellor  held  this  equity  personal 
to  the  wife,  reversing  a  decree  at  the  Rolls  in  favour  of  the  children. 
Bond  V.  Simmons ^{d)Rho,  is  an  authority  that  the  wife  surviving  is  entitled 
to  the  whole ;  and  the  consequence  is  that  by  her  death  the  equity  is  gone, 
and  the  children  cannot  file  a  bill  to  bring  the  money  into  court.  These 
authorities  outweigh  the  loose  dicta  upon  the  petition,  and  without  contest, 
in  favour  of  this  bill;  and  it  stands  upon  no  foundation  of  principle. 

Mr.  Alexander,  in  reply. — The  opinion  of  Lord  Eldon  is  expressed  in 
favour  of  this  bill.  It  is  supposed  that  the  plaintifis  must  contend,  that  this 
equity  would  bind  the  wife  herself,  if  she  chose  to  relinquish  it.  Bat, 
admitting  that,  notwithstanding  an  order  for  a  settlement,  if  the  husband 
dies,  the  wife  surviving  is  not  bound  to  make  a  settlement,  can  it  be  said, 
therefore,  the  husband  is  not  bound  ?  There  is  no  doubt,  the  equity  is  that 
of  the  wife ;  and  she  may,  in  any  stage,  come  into  court,  and  relinquish 
the  equity  both  for  herself  and  her  children. 

t  Master  of  the  Rolls  (Sir  W.  Grant). — Down  to  what  time  ?] 
'o  the  time  at  which  the  settlement  is  actually  made.  It  is  an  equity, 
r«^02l  ^^  opposition  to  the  husband's  legal  right,  ♦upon  which  it  is 
L  -'  imposed  as  a  burthen  in  favour  of  herself  and  those  in  whose 
fmvour  she  may  think  fit  to  apply ;  and  which  she  may  at  any  period 
abandon.  There  is  nothing  inconsistent  in  her  right  to  relinquish  that 
claim,  which  she  has  on  behalf  of  herself  and  her  children.  But  after 
her  death  the  Court  will  suppose  she  died  with  the  intention  to  insist  upon 
it  for  her  children  ;  in  whose  behalf  it  shall  subsist  after  her  death,  unless 
expressly  waived  during  her  life.  After  the  order  made  upon  her  applica- 
tion, and  not  waived,  which  by  the  event  of  her  death  is  now  become* 
impossible,  the  right  of  the  children  is  vested  ;  the  eflect  of  the  order  being 
a  specific  lien  upon  the  particular  fund,  in  respect  of  which  the  husband 
makes  the  application,  notwithstanding  the  general  terms  of  the  order. 

(a)  2  Veiu  Jan.  193,  cited.  (b)  4  Vas.  15. 

(c)  Amb.  509 ;  /S.  C,  2  Eden,  337.  (d)  3  Atk.  20, 
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Tba  Master  or  thi  Rolls  (Sir  W,  Grant,) — ^This  case  arises  out  of 
the  case  of  Lady  Elibank  v.  Montolieu  ;  by  the  result  of  which  the  right 
of  Lady  Elibank  to  maintain  a  suit  for  a  settlement  against  her  husband 
and  the  administrator  was  established  ;  and  it  was  determined,  that  the  claim 
which  the  administrator  had,  as  a  creditor  of  her  husband^did  not  stand  in 
the  way  of  her  right. 

The  question  now,  Lady  Elibank  having  died  before  anything  was  done 
under  the  decree,  by  which  the  Master  was  directed  to  approve  a  settle* 
ment  upon  her  and  the  children,  is,  whether  the  children  have  a  right  to 
the  benefit  of  that  decree  ? 

It  is  contended,  on  the  part  of  the  defendant  Montolieu,  that  the  right  to 
demand  a  settlement  is  a  personal  equity,  attaching  to  a  married  woraaQ« 
*and  in  no  sense  the  right  of  the  children  ;  for,  if  it  were,  the  mother  could 
Dot  relinquish  it,  as  it  is  admitted  she  may  ;  that,  though  the  children 
may  derive  a  consequential  benefit  from  having  the  settlement  made  upon 
their  mother  extended  to  them,  yet,  when  her  right  is  out  of  the  question, 
as  it  is  in  this  instance  by  her  death,  there  must  likewise  be  an  end  of  theirs. 
Upon  the  other  side  it  was  contended,  that,  where  a  settlement  was,  by  the 
decree,  directed  to  be  made  upon  the  mother  and  the  children,  the  right  of 
the  children  is  so  far  fixed,  that  *the  Court  will  recognise  and  carry  p»qoQ"| 
it  into  efi^ect,  notwithstanding  her  death,  provided  no  act  was  done  L  ^ 
by  her  to  waive  the  benefit  of  it.  It  seems  to  be  assumed  in  the  argument, 
both  here  and  before  Lord  Eldon^  that  it  was  competent  to  the  mother  to 
waive  the  settlement  at  any  time  before  it  was  actually  completed  ;  that  is, 
even  after  a  proposal  given  in  by  the  husband.  Lord  Hardmckty  however, 
determined  the  contrary  ;(e)  stating,  that  though  the  wife  might  give  up 
her  interest  in  the  money,  if  she  pleased,  yet  nobody  could  consent  for  the 
children  which  may  be.  That  does  not  directly  apply  to  this  case;  as,  I 
believe,  no  proposal  was  laid  before  the  Master  in  this  case. 

With  regard  to  this  equitable  right  which  a  married  woman  has  in  this 
court  to  a  provision  out  of  her  own  fortune,  before  her  husband  reduces  it 
into  possession,  it  stands  upon  the  peculiar  doctrine  of  this  Court.  It  is 
rain  to  attempt,  by  general  reasoning,  to  ascertain  the  extent  of  that  doc* 
trine.  We  must  look  to  the  practice  of  the  Court  itself.  It  is  sufficient  to 
•ay,  the  habit  of  the  Court  has  always  been  of  itself,  and  without  any  appli- 
cation  previously  made  by  the  married  woman,  to  direct  an  inquiry,  when 
money  has  been  carried  over  to  her  account,  whether  any  settlement  has 
been  made ;  for  the  money  is  carried  over  subject  to  that  inquiry,  and  the  . 
constant  habit  has  been  to  direct  a  settlement  not  upon  the  wife  only^  but 
upon  the  children  also.  I  am  not  aware  that  she  has  in  any  case  been  per- 
mitted to  say  she  claims  a  settlement  for  herself,  but  not  for  her  children. 
She  has  the  option  not  to  have  any  settlement  made  i  but  if  a  settlement  is 
to  be  made,  it  is  always  directed  for  the  benefit  of  the  wife  and  the  chil« 
dren.  When  she  comes  to  give  up  her  right  to  her  husband,  sheys  exa- 
mined whether  she  wishes  for  any  settlement.  If  she  does  i\pt  desire  any 
settlement,  then  the  money  is  paid  to  her  husband.  If  she  desires  a  settle- 
ment, the  seulement  is  upon  her  and  the  children. 

(e)  Anon^  9  Ves.  671.    See,  however,  Uoyd  v.  Wt/Ztamt,  1  Madd.  466,  in  which  the 
•pinioa  of  Lord  Eidii  is  recognised  and  approved  oC 
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The  question  has  been  made,  whether  the  children  have  any  substantive 
ond  independent  right  to  claim  a  settlement  after  the  death  of  their  mother, 
if  a  settlement  was  not  directed  during  her  life  ?  In  the  case  of  Hearle  v. 
r#304l  ^'■^^^^^»(/)  *LK)rd  Hardwicke  appears  to  state  that  as  a  doubt- 
l-  -^  ful  point ;  and  that  he  conceives  there  was  no  case  determining  that 
the  children  have  such  right.  His  Lordship  seems  not  to  have  recollected 
the  case  that  was  before  him,  Orosvenor  v.  Lane,{g)  in  which  he  took 
notice  of  such  a  decree,  though  the  question  before  him  was  not  upon  the 
point.  That  was  the  case  of  the  second  husband,  endeavouring  to  reduce 
bis  wife's  fortune  into  possession  ;  and  the  Court  directed  a  settlement  upon 
the  child,  the  immediate  point  in  the  cause  before  Lord  Hardwicke  turning 
upon  the  right  of  the  child  absolutely  to  the  whole  legacy,  in  consequence 
of  an  appropriation  of  it  by  the  second  husband. 

In  a  subsequent  case,  Scriven  v.  TapUy,[h)  Sir  Tliomas  Clarke^  as  a 
matter  of  course,  taking  it  as  the  ordinary  equity,  directed  a  proposal  by  the 
representative  for  a  settlement  upon  the  child,  the  wife  being  dead.  That 
part  of  the  decree,  it  is  true,  was  reversed  by  Lord  Northington ;  but  the 
opinion,  that  childien  have  that  equity  in  their  own  right,  and  independent 
of  any  claim  through  the  mother,  prevailed  so  much,  that,  notwithstanding 
that  reversal,  in  a  year  and  a  half  afterwards,  Sir  Thomas  Sewellj  in  Cockd 
y.  Phips,{i)  made  precisely  the  same  decree.  Every  one  knows  how  inti- 
mately Sir  Tliomai  SeweU  was  acquainted  with  the  practice  of  the  Court. 

There  is,  therefore,  a  great  deal  of  authority  in  opposition  to  that  decision 
by  Lord  Northington^  in  Scriven  v.  Tapley,  all  weighing  strongly  in 
favour  of  the  right  of  the  children  claiming  under  a  decree  in  favour  of  their 
mother ;  for,  if  their  right  to  come  with  an  original  demand  for  a  settlement 
upon  them,  their  mother  having  died  without  demanding  any  settlement,  is 
established,  a  fortiori,  if  she  has  claimed,  and  the  Court  has  directed  a  settle- 
ment, the  children  must  be  entitled.  As  to  that  there  are  very  few  cases, 
but  all  are  one  way.  The  doctrine,  as  far  as  there  is  any  memorial  of  it,  is 
uniform;  and  it  is  upon  the  uniform,  habitual  doctrine  of  the  Court,  that 
you  are  least  likely  to  find  cases  ;  and  in  the  cases  that  have  occurred,  the 
Court  has  interposed  not  upon  any  controversy  between  the  parlies,  but  upon 
r*305l  ^^  ^^"  doctrine.  In  Martin  v.  Mitchell^  the  *husband  claimed  the 
L  -*  fund,  and  the  Court  would  not  permit  him  to  take  it,  but  directed 
the  former  order,  for  a  settlement  upon  the  wife,  to  be  prosecuted.  In  Bowe 
V.  Jackson  di  similar  application  appears  to  have  produced  a  similar  refusal ; 
and  both  these  cases  were  before  Lord  Thurlow,  No  ground  is  laid  upon 
which  I  should  be  induced  to  depart  from  the  established  doctrine.  We 
can  look  nowhere  but  to  the  practice  of  the  Court  for  the  extent  of  that  doc- 
trine. Here  we  find  it.  There  is  no  instance  in  which  the  husband  has 
succeeded  in  getting  money  out  of  court  without  making  a  provision  for  the 
children. 

These  plaintiffs,  therefore,  are  clearly  entitled  upon  their  supplemental 
bill.  It  is  tipt  necessary  to  determine,  whether  they  could  have  got  at  it  by 
any  other  mode. 

(/)  3  Atk.  695.    See  pape  717.  (g)  2  Atk.  180. 

(A)  Amb.  509 ;  2  Eden,  337. 

(i)  1  Dick.  391.  See,  however,  lAoyd  y.  WilliamSt  1  Madd.  464,  where  it  appears  that 
the  point  deoided  by  Lord  Northinglon^  in  Scriven  v.  Tapley^  did  not  arise. 
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By  marriage  the  husband  becomes 
entilled  to  receive  the  rents  of  the 
wife's  real  estates  during  their  joint 
lives,  and  he  becomes  absolutely  en- 
titled to  all  her  chattels  personal  in 
possession ;  and  to  her  choses  in  ac- 
tion, as  debts  by  obligation,  contract, 
or  otherwise,  if  he  reduce  them  into 
possession ;  or  if  he  do  not,  as  ad- 
ministrator of  his  wife,  if  he  survive 
her;  and  he  becomes  also  entitled  to 
her'  chattels  real,  with  full  power 
to  alien  them,  though  if  he  die  be- 
fore his  wife,  without  having  reduc- 
ed into  possession  her  choses  in  ac- 
tion, or  without  having  aliened  her 
chattels  real,  they  will  survive  to  the 
wife.  See  Gilb.  Ten.  108;  Co. 
Litt.  67.  a.,  300.  a.,  351  b.,  351 ;  1 
Roll.  Ab.  342,  pi.  1  ;  Co.  Litt. 
185,  b. 

The  husband  acquires  this  inter- 
est in  the  property  of  his  wife  in 
consideration  of  the  obligation  which, 
upon  marriage,  he  contracts,  of 
maintaining  her  and  his  children  by 
her;  but  the  common  law  is  defec- 
tive, inasmuch  as  it  possesses  no 
means  of  ensuring  the  performance 
of  the  duty  imposed  upon  the  hus- 
band, since  in  many  cases  he  might 
have  it  in  his  power  to  alien  all  the 
property  to  which  he  is  entitled  jure 
mariti,  or  upon  his  becoming  bank- 
rupt or  insolvent  it  would  vest  in  his 
assignees  for  the  benefit  of  his  credi- 
tors, and  thus  his  wife,  however 
great  may  have  been  her  fortune, 
might,  with  her  children,  be  left  ut- 
terly destitute.  Courts  of  equity 
have,  from  a  very  early  period,  en- 
deavoured to  remedy  this  deficiency 
in  the  common  law,  by  giving  to  the 
wife,  in  certain  cases,  a  right  to  a 
provision  out  of  her  own  property ; 
this  right  is  called  her  equity  to  a 
settlement. 

r»306"l  *'^^®  jurisdiction  to  com- 
L  -'  pel  the  husband,  or  those 
claiming  under  him,  to  make  a  set- 


tlement upon  the  wife,  was  first  as- 
sumed in  cases  where  it  was  ne- 
cessary for  them  to  apply  to  the 
Court  for  assistance  in  order  to 
obtain  possession  of  the  property 
of  the  wife ;  which  assistance  the 
Court,  acting  upon  the  mazim« 
that  he  who  seeks  equity  must 
do  equity^  withheld  until  an  ade- 
quate settlement  was  made  upon 
the  wife  ;  Bosvill  v.  Brander^  1  P. 
Wms.  459.  In  consequence  of  this 
origin  of  the  jurisdiction,  it  was 
thought,  that  the  equity  of  a  wife  to 
a  settlement  was  confined  to  those 
cases  in  which  the  husband,  or  those 
claiming  under  him,  were  plaintifii. 
See  Bosvill  v.  Brander^  1  P.  Wms. 
460.  However,  since  the  decision 
of  Lady  Elibank  v.  Montolieu,  the 
wife  has  been  permitted  actively  to 
assert  her  equity  as  a  plaintiff:  Stuf' 
gis  ▼.  ChampneySj  5  My.  &  Cr. 
105  ;  Eedes  v.  Eedes,  11  Sim.  569 ; 
Hanson  y.  Keating,  4  Hare,  6; 
Newenham  v.  Pemberton^  11  Jur. 
1071. 

As  against  whom  the  equity  of  a 
wife  to  a  settlement  is  binding. — 
The  equity  of  a  wife  to  a  settlement 
is  binding  not  only  upon  her  hus- 
band, but  also  upon  his  assignees 
in  bankruptcy,  under  the  Insolvent 
Debtors  Act,  or  under  a  general  as- 
signment for  the  payment  of  his 
debts :  Jewson  v.  Moulson,  2  Atk. 
420  ;  Burden  v.  Dean^  2  Ves.  Jun. 
607  ;  Pryor  v.  Hill,  4  Bro.  C.  C. 
138 ;  and  notes  by  Belt ;  Oswell  v. 
Probertj  2  Ves.  Jun.  680  ;  Sturgis 
V.  Champneys,  5  My.  &  Cr.  97.  It 
was,  however,  at  one  time  doubted 
whether  it  was  binding  upon  the  as- 
signee of  the  husband  for  valuable 
consideration ;  but  Lord  Alvanley, 
in  the  case  of  Macaulay  v.  Philips, 
4  Yes.  19,  after  fully  considering 
the  authorities,  stated  his  opinion  to 
be  in  favour  of  the  claims  of  the 
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Wife.  "Many  cases,"  said  his 
Lordship,  <«  apon  this  point  have 
been  before  me,  which  have  put  me 
under  the  necessity  of  considering 
very  much  the  rights  of  the  wife, 
and  I  am  clearly  of  opinion  the 
doubt  respecting  the  assignment  of 
the  husband  for  a  valuable  consider- 
ation of  the  wife's  equitable  interest, 
was  not  well  founded  (with  the  sin- 
gle exception,  perhaps,  of  a  trust  of  a 
term  of  years  of  land,)  upon  which, 
perhaps,  there  may  be  some  doubt ; 
but  subject  to  that,  I  am  clearly  of 
opinion  that  an  assignment  for  a  val- 
uable consideration  will  not  bar  the 
equity  of  the  wife,  and  it  would  be 
strange  if  it  did,  since  the  determin- 
ations in  the  courts  of  law,  with  re- 
gard to  an  action  brought  against  ex- 
ecutors by  the  husband  for  a  legacy 
due  to  his  wife,  it  is  determined  that 
an  action  does  not  lie  ;  and  the  rea- 
son given  is,  that  it  would  totally  de- 
feat the  wife's  equity.  It  would 
be  whimsical,  then,  that  the  assign- 
ment by  the  husband  for  valuable 
consideration  should  put  the  as- 
signee in  equity  in  a  better  situa- 
tion than  the  husband  himself  is  in 
at  law.     The  guard  of  this  Court 

r»307l  *"P°°  ^^®  wife's  interest 
I-  ^  would  be  very  singular  if 
tho  husband,  not  being  entitled  at 
law,  might  assign  it  for  a  valuable 
consideration  to  another  person,  who 
would  be  entitled  in  equity.  I  am 
clearly  of  opinion  it  was  only  a 
doubt,  and  it  never  was  decided,  that 
the  husband  could,  by  such  assign- 
ment, or  any  other  means,  deprive 
her  of  her  equity."  It  will  be  seen 
hereafter  that  the  doubt  thrown  out 
by  Lord  Mvanley,  as  to  whether  a 
wife  is  entitled  to  a  settlement  out 
of  her  trust  term,  is  unfounded;  and 
although  the  assignee  for  value  of 
the  husband  has  in  other  cases, 
which  will  be  noticed  hereafter, 
been  considered  to  stand  in  a  more 


favourable  position  than  either  the 
husband  or  his  general  assignees,  it 
will  be  submitted  that  those  cases 
cannot,  upon  principle,  be  supported. 

Out  of  what  property  the  unfe 
can  claim  her  equity  to  a  settle" 
ment, — Where  the  property  of  the 
wife  is  equitable,  and  consequently 
not  recoverable  at  law,  it  is  clear 
that  the  husband,  or  his  assignees, 
will  only  obtain  it  upon  the  terms  of 
making  a  settlement  upon  the  wife 
and  her  children,  if  she  require  one 
to  be  made;  Milner  v.  Colmer,  2 
P.  Wms.  639  ;  and  even  where  the 
property,  though  in  its  nature  legal, 
becomes,  from  collateral  circum- 
stances, the  subject  of  a  suit  in 
equity,  it  appears  that  the  wife's 
equity  to  a  settlement  will  attach. 
This  is  clearly  laid  down  in  the  im- 
portant case  of  Slurgia  v.  Champ' 
neys,  5  My.  &  Cr.  97,  where  Lord 
Cottenham,  in  a  most  elaborate  judg- 
ment,  considers  all  the  authorities 
upon  the  subject.  In  that  case  the 
provisional  assignee  of  Sir  Thomas 
Champneys,  an  insolvent  debtor, 
whose  wife.  Lady  Champneys,  was 
entitled  for  her  life  to  real  property, 
of  which  the  legal  estate  was  out- 
standing in  mortgages,  was  obliged 
to  file  a  bill  to  make  his  title  (subject 
to  the  incumbrances)  effectual.  Upon 
Lady  Champneys  claiming  her  equi- 
ty to  a  settlement,  it  was  contended 
that  her  life-interest  in  the  estates 
could  not  be  considered  as  an  equi- 
table interest  merely  on  the  ground 
that  the  legal  estate  was  outstanding, 
and  that  the  Court  had  never  made 
a  provision  for  a  wife  out  of  such  an 
interest  as  the  husband  in  that  case 
had,  and  that  it  was  not  established 
that  the  wife's  equity  extended  to 
the  rents  of  real  estate.  Lord  Cot- 
fenhdm,  however,  reversing  the  de- 
cision of  Sir  Z.  Shadwell,  V.  C,  4 
Sim.  82,  held  the  wife  entitled  to  a 
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setllement  out  of  the  rents  of  her 
life-eslate.  "If,"  said  his  Lord- 
ship, •>  the  authorities  support  Lad  v 
Champneys*s  equity  as  a  condition 
which  this  Court  imposes  as  the 
price  of  the  assistance  which  the 
assignee  asks  of  this  Court,  the  na- 
ture of  the  estate  of  the  wife  in  the 
subject-matter  in  contest  does  not 
seem  to  be  important, 

«»Upon  a  careful  examination  of 
the  authorities,  I  do  not  find  ihe 
r*^08l  *^'"*®  *^  which  the  Court  did 
L  -J  not  exercise  this  jurisdiction 
in  favour  of  the  wife.  In  Bosvill  v. 
Brander,  1  P.  Wms.458,in  which  the 
wife  was  mortgagee  in  fee,  and  the 
decision  was  against  her,  she  being 
plaintiff,  the  Master  of  the  Roils,  re- 
cognising the  rule,  says,  that  Mt  might 
have  been  a  matter  of  differerrt  con* 
sideration  if  the  assignee  had  been 
plaintiff  in  equity,  and  desired  the 
aid  thereof  to  strip  the  unfortunate 
widow  of  all  that  she  had  in  the 
world,  towards  the  doing  of  which 
equity  would  hardly  have  lent  any 
assistance.' 

«»Many  cases  followed,  in  which 
the  principle  was  recognised;  and 
in  Bunion  v.  />e<m,  2  Ves.  jun.  607, 
the  assignees  of  a  bankrupt  hus- 
band filed  a  bill,  praying  that  they 
might  be  entiiled,  during  the  joint 
lives  of  the  bankrupt  and  his  wife, 
to  the  income  of  certain  freehold, 
leasehold,  and  personal  estates,  to 
which  the  wife  was  entitled  for  life ; 
upon  which  the  Master  of  the  Rolls 
said,  « I  have  no  objection  to  what 
they  can  get  at  law,  but  if  they 
come  into  this  court,  I  will  not  extend 
the  arm  of  the  Court  to  give  them 
any  other  part  of  her  property,  with- 
out a  consideration  for  it;  therefore 
let  it  be  referred  to  the  Master,  that 
they  may  lay  proposals  before  him.' 
It  was  said  that  the  order  in  this 
case  was  by  consent.  That  I  think 
immaterial,  as  it  does  not  affect  the 


observation  of  the  Master  of  the 
Rolls,  for  which  alone  the  case  is  of 
any  value. 

«*In  Oawell  v.  Probert^  2  Ves. 
jun.  680,  the  husband  having  be- 
come bankrupt.  Lord  Bosslyn  said, 
'Where  persons  claiming  in  right  of 
the  husband  are  obliged  to  come  into 
an  equitable  jurisdiction,  to  obtain 
the  benefit  of  any  part  of  the  pro- 
perty,  the  destination  of  which  is  for 
the  enjoyment  of  the  husband  and 
wife,  the  Court  will  not  apply  it  to 
the  use  of  the  husband,  leaving  the 
wife  to  starve.  Whatever  the  hus- 
band takes  in  right  of  his  wife,  is, 
in  itself,  a  provision  for  the  mainte- 
nance of  both;'  and  in  Bail  v.  Alont- 
gomery^  4  Bro.  C.  C.  338,  the  equi- 
ty of  the  wife  was  put  upon  the 
same  ground.  In  Brown  v.  CSark^ 
3  Ves.  166,  Lord  Alvanley  said,  the 
assignees  of  the  husband  'must 
make  a  provision  for  the  wife  before 
they  can  call  it  out  of  this  court.' 
In  Freeman  v.  Parsley ^  3  Ves.  421, 
Lord  Rosalyn  directed  a  provision 
for  the  wife  against  the  assignees  of 
her  husband  upon  the  same  princi- 
ple. In  Mitford  v.  Mitford,  9  Ves. 
87,  Sir  ^.  Grant  said, « It  is  upon 
the  ground  that  the  assignees  want 
its  assistance  to  reduce  the  properly 
into  possession,  that  this  Court  im- 
poses upon  them  the  condition  on 
which  alone  it  would  have  assisted 
the  husband  to  obtain  possession.' 
In  Wright  v.  MorUy,  1 1  Ves.  12, 
Sir  Jf\  Grant  said,  «In  Pryor  v. 
Hill,  4  Bro.  C.  C.  139,  it  was  con- 
tended that  the  equity  of  the  wife 
did  not  extend  to  the  case  of  a  life- 
interest,  upon  the  principle  that  the 
husband  becomes  absolute  purchaser 
of  that  upon  the  marriage,  in  conse- 
quence *of  the  obligation  to  pM/^g-i 
maintain  his  wife  thereby  L  J 
contracted.  That  argument,  how- 
ever, did  not  prevail.  The  life-in- 
terest passes  to  the  assignees,  sub^ 
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ject  to  the  ordinary  equity  for  a  set- 
tlement.' In  Elliott  V.  Cordell,  5 
Madd.  149,  Sir  J.  Leach,  though  he 
thought  that  the  title  of  a  pariicular 
assignee  of  the  properly  of  the  wife 
then  in  dispute  was  good  against  her 
claim  to  maintenance  out  of  it,  yet 
said,  that  if  the  husband  had  been 
bankrupt,  the  Court  would  have 
fastened  upon  his  assignee  the  obli- 
gation of  maintaining  the  wife  out  of 
any  property  of  hers;  which  must 
be  understood  to  assume  the  case  of 
the  assignee's  applying  for  the  as- 
sistance of  this  Court  to  obtain  such 
property." 

•(From  these  authorities, and  many 
others  which  recognise  the  same 
principle,  it  appears  that  the  equity 
which  this  Court  administers  in  se- 
curing a  provision  and  maintenance 
for  the  wife,  is  founded  upon  the 
well-known  rule  of  compelling  a 
party  who  seeks  equity  to  do  equity; 
and  it  is  not  possible  to  conceive  a 
case  more  strongly  calling  for  the 
application  of  that  rule.  The  com- 
mon law  gives  to  the  husband  the 
enjoyment  of  the  life  estate  of  the 
wife,  upon  the  ground  that  he  is 
liable  to  maintain  her,  and  makes  no 
provision  for  the  event  of  his  failing 
or  becoming  unable  to  perform  that 
duty.  If  the  life  estate  be  attain- 
able by  the  husband  or  his  assignee 
at  law,  the  severity  of  this  law  must 
prevail ;  but  if  it  cannot  be  reached 
otherwise  than  by  the  interposition 
of  this  Court,  equity,  though  it  fol- 
lows the  law,  and  therefore  gives  to 
the  husband  or  his  assignee  the  life 
estate  of  the  wife,  yet  it  withholds 
its  assistance  for  that  purpose,  until 
it  has  secured  to  the  wife  the  means 
of  subsistence ;  it  refuses  to  hand 
over  to  the  assignee  of  the  husband, 
to  the  exclusion  of  the  wife,  the  in- 
come of  the  property  which  the  law 
intended  for  the  maintenance  of 
both.    Upon  the  same  principle,  the 


ordinary  interposition  of  this  Court, 
in  compelling  a  settlement  of   the 
property   of    married   women,   was 
originally  founded,  although  the  wife 
is  permitted  actively  to  assert   her 
equity  as  a  plaintiff;  and  if  such  be 
the  principle,  what  difference  can  it 
make,  where  the  assignees  of  the 
husband  are  applying  to  this  Court 
for  its  assistance  to  obtain  the  pro- 
perty, that  the  estate  of  the  wife  is 
not  a  trust,  but  that  the  recovery  at 
law  is  prevented  only  by  the  exist- 
ence of  a  prior  legal  trust  estate  ?  It 
happens,  however,  that  in  OsweU  ▼. 
Probert,  before  referred  to,  the  estate 
of  the  wife  was  the  same  as  in  this 
case.    The  testator  had  devised  his 
estate  to  trustees  in  fee,  upon  trust 
to  pay  certain  annuities  and  legacies, 
and   the   trustees  were  directed  to 
stand  seised  to  the  use  of  his  daugh- 
ter, the  wife  of  the  bankrupt,  for  her 
life.     The  estate  had,  indeed,  been 
sold  to  pay  the  prior  charges;  but  it 
being  evident  that  the  trust  was  sub- 
sisting, and  the  legal  estate  in  the 
trustee,  the  Court  said,  that  the  as- 
signees were  in  *the  place  of  p»«,qt 
the  husband  not  maintaining  *-        -^ 
the  wife,  and  declared  that  a  provi- 
sion was  to  be  made  for  her." 

In  Freeman  v.  Fairlie,  11  Jar. 
447,  where  a  sum  of  money,  being 
rent  of  real  estate  (not,  as  it  seems, 
equitable)  to  which  a  husband  was 
entitled  jure  mariti,  was  paid  into 
court  by  an  agent.  Sir  L,  ShadwtU, 
V.  C,  upon  the  authority  of  Stuf' 
gis  V.  ChampneySt  held  that  the  as- 
signee of  the  husband  was  not  en- 
titled to  it,  without  a  settlement  upon 
the  wife. 

Notwithstanding  the  doubt  thrown 
out  by  Lord  Alvanley  in  Macaulay 
V.  PhiUps,  4  Ves.  10,  it  is  now 
clearly  settled,  overruling  what  is 
supposed  to  have  been  decided  in 
Sir  Edward  Turner'* s  case,  1  Vem. 
7,  that  a  wife  will  be  entitled  to  a 
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settlement  out  of  her  trust  term  in 
land,  not  only  as  against  her  hus- 
band, but  also  against  his  assignee 
for  valuable  consideration.  Thus, 
in  Hanson  y.  Keating^  4  Hare,  1, 
where  a  husband  and  wife  assigned, 
by  way  of  mortgage,  the  equitable 
interest  of  the  husband  in  right  of 
his  wife  in  a  term  of  years,  the 
mortgagee  filed  his  bill  against  the 
husband  and  wife,  and  the  trustee  of 
the  legal  estate,  for  a  foreclosure  and 
assignment  of  the  term;  it  was  held 
by  Sir  J,  Wigram,  V.  C,  upon  the 
authority  of  Sturgia  v.  Champneysj 
although  contrary  to  his  own  opinion 
independent  of  that  case,  that  the 
wife  was  entitled  to  a  provision  for 
her  life,  by  way  of  seiilemeni,  out 
of  I  he  mortgaged  premises.  "I  am 
clear,"  observed  his  Honor,  •♦  that  I 
am  not  bound,  in  this  case,  to  im- 
pose upon  the  plaintiff  the  terms  re- 
quired by  the  defendant,  only  because 
he  is  plaintiff,  (for  that  was  the  ar- 
gument at  the  bar.)  The  question 
is,  what  are  the  equitable  rights  of 
the  parties,  independently  of  their 
relative  positions  on  the  record  :  Sir 
Edward  Turner^ a  case,  1  Vern.  7,  if 
it  be  law,  answers  this  question. 
Now  it  is  true,  that  some  judges 
have  thought  the  resolutions  in  that 
case  questionable ;  but  it  is  equally 
trjic,  that  they  have  considered  it  as 
binding  upon  all  courts  until  the 
House  of  Lords  should  aher  its  own 
resolutions:  Fitt  v.  Hunt^  1  Vern. 
18 ;  Jewson  v.  Moulaon,  2  Atk. 
417;  and  unless  I  am  altogether 
under  a  mistake,  Sir  Edward  Tur^ 
ner^a  caae  has  always  been,  and  is 
at  this  day,  considered  law  by  con- 
veyancers, and  is  acted  upon  accord- 
ingly. And  the  more  strong  has 
been  the  dissent  from  the  resolutions 
in  that  case,  the  more  do  the  judges 
who  express  that  dissent  affirm  the 
authority  of  the  case  by  following 
it.  1  believe  the  understanding  of 
22 


the  profession,  prior  to  the  decision 
of  Sturgia  v.  Champneya^  to  have 
been,  that  Sir  Edward  Tum€r*a 
caae  was  in  accordance  with  the 
principles  of  the  Court:  and  I  ad- 
vert to  that  understanding  the  more, 
not  only  because  the  Vice-Chancel- 
lor  of  England  concurs  in  it,  but  be- 
cause I  know  the  learned  editor  of 
Mr.  Roper's  book  on  the  law  of 
Husband  and  Wife  always  lamented 
the  decision  in  Sturgia  y.  Cfiamp* 
neya,  as  "having,  in  his  opin-  ^^^  .-| 
ion,  unsettled  the  law.  In  L  -I 
some  cases  of  mere  personalty  thera 
is  no  doubt  of  the  wife's  equity;  but, 
prior  to  Sturgia  v.  Champneya,  the 
opinion  of  the  profession  had,  I  be- 
lieve, become  settled,  that  estates  in 
land  were  not  subject  to  the  same 
equity,  upon  the  broad  and  import- 
ant principle  of  preserving  a  strict 
analogy  between  legal  and  equitable 
estates  in  land.  In  the  case  of  Bur* 
don  V.  Dean^  2  Yes.  jun.  607,  the 
order  was  made  by  consent ;  and 
Lord  Cottenham  notices  that  circum- 
stance in  Sturgia  v.  Champneya.  I 
shall  not,  however,  decide  this  case 
without  attentively  reading  Sturgia 
V.  Champneya  in  private." 

On  a  subsqueni  day,  his  Honor, 
deciding  in  favour  of  the  wife,  ob- 
served, «•  At  the  close  of  the  argu- 
ment in  this  case,  I  stated  what  my 
understanding  of  the  law  was  ;  and 
I  reserved  to  myself  the  duty  only 
of  examining  the  case  of  Sturgia  v. 
Champneya^  to  determine  whether  I 
could  act  in  this  case  upon  my  indi- 
vidual opinion  as  to  the  law,  with- 
out directly  impugning  the  plain 
tenor  of  Lord  Co//enAam'»  judgment 
in  that  case.  My  opinion  is,  that  I 
cannot  do  so  ;  and,  therefore,  in  de- 
ference to  that  judgment,  I  shall  foU 
low  it,  although,  if  that  case  were 
out  of  the  way,  I  should  probably 
have  decided  otherwise.  There 
would  be  DO  difficulty  in  dittinguiahr 
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ing  (he  facts  of  this  case  from 
those  in  Sturgis  y,  Champneys;  but 
the  reasoning  in  thai  case  would 
remain,    and    I    cannot     disregard 

Although  it  was  once  doubtful,  it 
seems  to  be  now  fully  establishedt 
that  a  wife  is  entitled  to  a  settle- 
ment out  of  a  life  interest  or  an  in- 
come to  which  her  husband  is  enti- 
tled in  her  right,  as  against  his  as- 
signees, upon  his  becoming  bank- 
rupt or  insolvent.  Thus,  in  Lumb 
T.  Mines,  6  Ves.  617,  a  wife,  hav- 
ing a  life  interest  in  the  dividends  of 
a  fund,  was  held  entitled  to  a  settle- 
ment as  against  the  assignees  of  her 
husband,  who  was  a  bankrupt.  The 
same  was  held,  also,  in  Brown  v. 
dark,  8  Ves.  166,  and  Jacobs  v. 
•Smyatty  1  Madd.  376,  n. ;  and  in 
Sturgis  v.  Champneys  5  My.  &  Cr. 
07,  which  has  been  already  given  at 
considerable  length.  Lord  CoUenham 
held,  thot  the  wife  was  entitled  to  a 
settlement  out  of  the  rents  of  lands 
devised  to  her  for  life.  It  has,  how- 
ever, been  held,  by  Sir  L,  ShadweU, 
V.  C,  that  the  wife  is  not  entitled 
to  a  settlement  out  of  a  life  interest 
when  she  is  living  with  and  is  main- 
tained by  her  husband,  who  is  neith- 
er bankrupt  nor  insolvent.  Thus, 
in  Vaughan  v.  Buck,  18  Sim.  404, 
a  married  woman,  having  a  life  inter- 
est in  a  fund  in  court,  presented  a 
petition,  praying  that  a  portion  of 
the  income,  and  of  the  arrears  of  it, 
might  be  settled  to  her  separate  use. 
It  seems  she  was  living  with  her 
husband  and  was  maintained  by 
him  ;  but,  as  she  alleged,  in  a  man- 
ner very  inadequate  to  her  fortune, 
as  he  was  in  embarrassed  circum- 
stances, and  had  no  property  of  his  own, 
r»<ii9"l  '•^^^^P'  **i'  wife's  income. 
L  "^^^J  SirZ.  Shadwell,Y.  Csaid, 
that  he  could  not  interfere  with  the 
right  of  the  husband  to  receive  his 
wife*s  income.    They  were  living 


together,  and   he   was  maintaining 
her  as  well  as  he  could. 

The  previous  decision  of  EUiott 
V.  Cordell,  5  Madd.  149,  proceeds, 
upon  the  same  principle.  In  that 
case  the  dividends  of  9000/.  Three 
per  Cents  were  given  to  a  married 
woman  for  her  life,  with  a  bequest 
over.  The  husband  and  wife  join- 
ed in  a  sale  of  this  life  interest,  and 
the  husband  afterwards  became  a 
bankrupt.  A  bill  being  filed  by  the 
wife  against  the  purchaser,  insisting 
upon  a  provision.  Sir  John  Leach, 
V.  C,  held,  that  she  was  not  enti- 
tled to  one.  •(  I  find,"  observed  his 
Honor,  «•  no  authority  for  the  equity 
claimed  by  the  wife  as  against  the 
particular  assignee,  in  the  case  of 
an  interest  given  to  the  wife  for  her 
life ;  and  it  does  not  follow,  as  a 
corollary  or  consequence,  from  any 
established  doctrine  of  the  Court. 
Where  an  absolute  equitable  interest 
is  given  to  the  wife,  the  Court  will 
not  permit  the  husband  to  possess  it, 
without  making  a  provision  for  the 
wife,  or  her  express  consent;  and 
all  who  claim  under  the  husband 
must  take  his  interest,  subject  to  the 
same  equity.  But,  where  an  equit- 
able interest  is  given  to  the  wife,  for 
her  life  only,  this  Court  does  not 
permit  the  husband  to  enjoy  it  with- 
out the  consent  of  the  wife,  and  with- 
out making  any  provision  for  her. 
It  is  true,  that  if  the  husband  desert 
his  wife,  and  fail  to  perform  the  ob- 
ligation of  maintaining  her,  which 
is  the  condition  upon  which  the 
law  gives  him  her  property,  this 
Court  will  apply  any  equitable  inter- 
est which  he  retains  for  the  life  of 
the  wife,  either  wholly  or  in  part,  for 
the  maintenance  of  the  wife;  and,  if 
the  husband  becomes  bankrupt,  or 
takes  the  benefit  of  an  insolvent 
debtors  act,  this  Court  will  fasten  the 
same  obligation  of  maintaining  the 
wife  out  of  the  property  of  this  de- 
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scrtption  which  derolres  by  act  of 
law  upon  ihe  general  assignee  ;  for, 
when  ihe  title  of  such  assignee  vests, 
the  incapacity  of  the  husband  to 
maintain  the  wife  has  already  raised 
this  equity  for  the  wife  ;  but  the 
same  principle  does  not  necessarily 
apply  to  a  particular  assignee  for  a 
valuable  consideration,  who  purchas- 
ed this  interest  when  the  husband 
was  maintaining  the  wife,  and  before 
circumstances  hod  raised  any  present 
equity  in  this  property  for  the  wife, 
whatever  may  be  the  force  of  gene- 
ral reasoning  upon  it.  If,  however, 
I  considered  it  to  be  useful,  that  the 
same  rule  should  be  applied  to  the 
particular  assignee,  as  to  the  gene- 
ral assignee,  which  may  be  doubted, 
by  declaring  this  rule  in  the  ab- 
sence of  all  direct  authority,  and  of 
all  authority  leading  necessarily  to 
the  same  conclusion,  I  fear  that  I 
should  not  be  administering  the  ac- 
tual law  of  this  court,  but  I  should 
be  making  a  new  law,  and  I  cannot 
r*^ll1  *  venture  to  assume  such  a 
L        -J  jurisdiction." 

Again,  in  Stanton  v.  Hall,  *^  Russ. 
&  My.  175,  lands  were  devised  to 
trustees  upon  trust  to  pay  the  rents 
and  profits  to  J.  H.  for  life ;  but,  if 
he  should  attempt  to  assign  the  same, 
or  should  commit  an  act  of  bank- 
ruptcy, or  become  insolvent,  then 
upon  trust  to  pay  thereout  to  the 
wife  of  J.  H.  an  annuity  of  100/. 
during  bis  life,  and  after  his  decease, 
an  annuity  of  30/.  during  her  widow- 
hood, and  upon  certain  other  trusts 
for  the  children  of  the  marriage.  It 
was  held,  by  Lord  Brougham,  on 
the  authority  of  EUiott  v.  Cordell, 
that  the  annuity  of  100/.,  not  being 
for  the  separate  use  of  the  wife,  pass- 
ed by  the  husband^s  assignment  to  a 
purchaser  for  value,  and,  that,  as 
against  such  purchaser,  the  wife  had 
no  equity  for  a  settlement  out  of  the 
annuity. 


The  case  of  Vaughan  v.  Buck 
has  been  disapproved  of  by  Lord 
Langdale,  M.  R.,  in  Wilkinson  v. 
Charlesworlh  and  Marsack  v.  Lys* 
ter,  reported  together,  10  Beav.  324. 
In  the  latter  case,  the  personal  repre- 
sentative of  a  man  who  died,  leaving 
his  wife  surviving  him,  claimed  to 
be  entitled  lo  the  income  of  her  life 
estate  in  certain  lands  which  accrued 
due  in  his  lifetime ;  in  the  former 
case,  a  cestui  que  trust,  under  an 
assignment  made  by  the  husband, 
claiming  to  be  entitled  to  the  interest 
which  accrued  due  in  his  lifetime 
upon  the  portion  or  portions  to  which 
he  was  entitled  in  right  of  his  wife. 

It  was  argued,  that  if  the  hus- 
band maintained  his  wife,  he  ac- 
quired an  independent  right  to  her 
income  accrued  due  in  his  lifetime, 
and  that  any  arrears  passed  to  his 
legal  personal  representative  or  ar- 
signee,  in  opposition  to  the  right  of 
his  wife.  His  Lordship,  however, 
said,  that  the  sums  of  money  claim- 
ed by  the  cestui  que  trust,  under  the 
husband's  assignment,  were  choses 
in  action  of  the  wife,  not  possessed 
or  reduced  into  possession  by  the 
husband  when  he  died,  and  he  was, 
therefore,  of  opinion,  that  the  wife 
became  absolutely  entitled  to  them 
by  survivorship.  •♦  I  have  read," 
observed  his  Lordship,  ^ahe  papers 
with  which  I  have  been  supplied,  in 
the  case  of  Vaughan  v.  Buck,  which 
is  reported  in  13  Sim.  404,  and  also 
a  copy  of  the  order  which  was  made  ; 
and  if  the  order  was  right,  it  does 
seem  to  be  an  authority  for  the 
proposition  stated  and  relied  on  in 
the  argument,  that  whilst  the  hus- 
band and  wife  are  both  living,  the 
husband  maintaining  the  wife  is 
absolutely  entitled  to  the  whole  of 
4ier  income,  in  opposition  to  her  claim 
to  a  settlement  out  of  her  life  estate. 

«*  As  the  case  occurred  during  the 
lives  of  both  husband  and  wife,  it 
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does  not  govern  ihe  point  which  I 
have  now  to  consider  ;  and  I  should 
have  wished  to  abstain  from  ex- 
pressing any  opinion  upon  it ;  but 
considering  how  constant  the  prac- 
r»^i4"l  ^^^^  *of  the  Court  has  been, 
L  -^  and  how  frequently  the  ques- 
tion nnay  be  raised,  1  feel  it  my  duly 
to  sny,  that,  notwithstanding  the  case 
of  Vaughan  v.  Buck,  I  must  adhere 
to  the  rule  which  I  consider  to  be 
established  in  such  cases."  See  also 
Bond  V.  Simmons,  3  Aik.  20. 

With  regard  to  Elliott  v.  Cordell, 
it  is  clear,  since  the  decision  of  Stiffe 
V.  Everitt,  1  My.&Cr.  37,  that  the 
assignment  of  a  life  interest  of  a 
married  woman  in  a  fund  could  not, 
in  any  event,  be  supported  beyond 
the  period  of  the  joint  lives  of  the 
husband  and  wife.  Stanton  v.  Hall, 
it  will  be  observed,  differed  from 
Elliott  v.  Cor  dell,  inasmuch  as  the 
interest  of  the  wife  was  determinable 
upon  the  death  of  her  husband  ;  but 
it  is  conceived  that  in  both  cases  the 
husband  ought  only  to  have  been 
held  to  pass  the  only  interest  which, 
undoubtedly,  according  to  the  rea- 
soning of  Lord  Langdale  in  Wilkin- 
son  V.  Charlesworth  and  Afarsack  v. 
Lyster,  he  had,  viz.  his  wife's  income 
during  their  joint  lives,  subject  to 
her  right  to  a  settlement. 

Rights  of  the  children. — When- 
ever a  woman  insists  upon  her  equity 
to  a  settlement,  it  will  always  be  ex- 
tended to  her  children,  and  a  refer- 
ence to  the  Master  will,  ns  in  Lady 
Elibank  v.  Montolieu,  be  directed 
to  ascertain  what  is  a  proper  settle- 
ment to  be  made  upon  her  and  her 
children  :  Johnson  v.  Johnson^  1  J. 
&  W.  472;  but  the  equity  to  a  set- 
tlement is  strictly  personal  to  the 
wife.  If,  therefore,  she  dies  before 
asserting  her  right,  her  children 
cannot  insist  upon  a  settlement. 

Thus,  in  Striven  v.  Tapley,  2 


Eden,  337,  where  a  man  after  the 
death  of  his  wife,  leaving  a  daugh- 
ter, filed  a  bill  to  obtain  the  payment 
of  300/.,  to  which  his  wife  was  enti- 
tled. Lord  Northington,  reversing^ 
the  decision  of  Sir  Thomas  Clarke^ 
M.  R.,  held  that  the  daughter  bad 
no  equity  to  a  settlement  out  of  it. 
"  The  equity  of  compelling  settle- 
ments," observed  his  Lordship, 
«<  first  arose  upon  the  husband's 
coming  to  this  court  for  assistance. 
It  is  personal  to  the  wife,  and,  if 
carried  further,  would  be  attended 
with  ill  consequences  to  creditors. 
There  is  no  case  where  the  Court 
has  refused  assistance  to  the  hus- 
band, after  the  death  of  the  wife, 
upon  the  terms  of  his  making  a  pro^ 
vision  for  the  children."  Sir  Wil* 
Ham  Grant,  it  will  be  observed, 
when  Murray  v.  Lord  Elibank 
came  before  him,  cited  the  decision 
of  Sir  Thomas  Sewell,  M.  R.,  in 
Cockel  V.  Phipps,  1  Dick.  891,  in 
support  of  the  decision  of  Sir  T%omas 
Clarke,  which  he  seems  to  have  pre- 
ferred to  that  of  Lord  Northington; 
however,  Sir  Thomas  Plumer,  M. 
R.,  in  his  elaborate  judgment  in 
Lloyd  v.  Williams,  1  Madd.  464, 
said  that,  on  consulting  the  Regis- 
ter's Book,  he  found  the  point  never 
arose  in  Cockel  v.  Phipps,  and  that 
no  case  had  touched  upon  the  deci- 
sion of  Lord  Northington  in  Scriven 
V.  Tapley,  *and  that  from  r-^ottci 
that  time  the  decision  had  L  J 
been  uniformly  according  to  that 
case,  and  that  it  would  indeed  have 
been  surprising,  if  so  correct  a  judge 
as  Sir  Thomas  Sewell  should,  so 
soon  after  the  decision  in  Scriven  v. 
Tapley,  have  acted  in  direct  contra- 
diction to  it. 

The  wife,  therefore,  may,  at  any 
time  before  the  settlement  is  actu- 
ally completed,  waive  her  right  to 
it,  and  thus  defeat  the  interests  of 
her  children.    «•  That  the  children," 
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observet  Lord  Cottenhamf  ^  have  no 
equity  of  their  own«  that  it  is  only 
the  equity  that  they  obtain  through 
the  consent  of  the  mother,  is  suffi- 
ciently clear  from  the  fact,  that  if  the 
mother,  having  attained  the  age  of 
twenty-one,  comes  into  court,  and 
consents  that  the  property  shall  be 
paid  over  to  the  husband,  the  Court 
will  permit  it  to  be  paid  over,  with- 
out reference  to  the  interests  of  tho 
children  ;  but  in  no  instance  are  the 
children  permitted  to  assert  an  inde- 
pendent equity  of  their  own  ;  and  in 
no  instance  has  that  right  ever  been 
permitted  against  the  mother.  It 
is  against  the  father  that  the  Court 
exercises  jurisdiction,  to  exclude  him 
from  those  rights  which  the  law 
would  otherwise  give  him  ;  and  then 
the  Court  deals  with  those  rights  as 
between  the  mother,  whose  properly 
it  is,  and  as  between  the  children  of 
the  marriage,  in  such  a  way  aa  may 
be  thought  for  the  interests  of  the 
family:"  Hod  gens  v.  Hodgens^  11 
Bligh,  N.  &,  104. 

Sir  Thomas  Pltuner,  in  Lloyd  v. 
Williamtf  1  Madd.  467,  after  an 
elaborate  review  of  all  the  authori- 
ties, observes,  that  all  the  cases  con- 
cur in  shewing  that  children  have 
no  right  to  a  settlement  «<  indepen- 
dent of  contract  or  decree.'* 

When  the  wife  has  entered  into 
a  contract,  or  has  obtained  a  decree 
for  a  settlement,  the  interests  of  the 
children  will  not  be  defeated  if  she 
die  without  waiving  it.  Thus,  as 
in  Lady  Elibank  v.  Montolieu  and 
Murray  v.  Lord  Elibank^  where  a 
decree  is  made  referring  it  to  the 
Master  to  approve  of  a  proper  settle- 
ment, and  the  wife  dies  without 
waiving  it,  (which,  as  before  observ- 
ed, she  can  do,)  her  children  may, 
by  supplemental  bill,  claim  the  bene- 
fit of  the  decree,  although  no  pro- 
posals for  a  settlement  may  have 
been  laid  before  the  Master,  and  al- 


though they  may  not  have  been  men- 
tioned in  the  decree.  See  Rowe  v. 
Jackson,  Dick.  604  ;  Groves  v.  Per- 
kins,  6  Sim.  584;  S.  C,  Groves  v. 
Clarke,  1  Kee.  132.  But  if  no 
mention  is  made  of  the  children,  the 
omission,  if  it  has  been  long  acquies- 
ced in,  will  not  be  supplied.  Thus, 
in  Johnson  v.  Johnson,  1  J.  &  W. 
479,  where  the  interest  of  a  fund  in 
court  was  directed  to  be  paid  to  the 
separate  use  of  a  married  woman  for 
life,  with  liberty  for  those  entitled  on 
her  death  to  apply.  Sir  Thomas 
Plumer,  M.  R.,  said,  that  the  Court 
ought  to  have  referred  it  to  the  Mas- 
ter to  approve  of  a  proper  settlement, 
instead  of  making  that  order;  p«qi/>-i 
♦but  that,  as  it  was  made  L  J 
thirty-four  years  ago,  it  could  not 
then  be  altered. 

In  lAoyd  v.  iVilliams,  1  Madd. 
450,  the  wife  of  a  bankrupt  being 
entitled  to  a  legacy,  she  claimed  her 
right  to  a  settlement  out  of  it,  and  an 
agreement  was  thereupon  entered 
into  between  the  assignees  and  the 
executor,  whereby,  in  consideration 
of  a  sum  to  be  paid  to  the  assignees, 
a  settlement  was  to  be  made  upon 
the  wife  and  her  children.  The 
bankrupt  obtained  his  certificate  in 
the  lifetime  of  his  wife,  who  died 
before  any  settlement  was  made  in 
pursuance  of  the  agreement,  leaving 
an  only  daughter.  Sir  Thomas 
Plumer,  Y.  C,  held,  that  the  death 
of  the  mother  did  not  disappoint  the 
claim  of  the  child. 

In  Steinmetz  v.  Hallhin,  1  O.  & 
J.  65,  where  a  bill  had  been  filed 
by  trustees  for  the  administration  of 
the  trust  property,  a  married  wo- 
man, entitled  to  part  of  it,  died  before 
decree,  and  without  having  put  in 
her  answer;  yet  Sir  John  Leach, 
V.  C,  held,  that,  upon  the  bill  being 
filed,  the  equity  of  the  wife  attached 
upon  the  property,  and  that  her 
death  pending  the  suit,  without  hav- 
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ing  waived  her  equity,  thoogh  before 
answer,  gave  to  the  children  an  im- 
mediate title  to  the  provision  that 
the  wife  could  have  acquired  if  liv- 
ing. However,  in  De  la  Garde  v. 
Lempriere,  6  Beav,  344,  where  a 
bill  was  filed  for  the  administration 
of  an  estate,  out  of  which  a  married 
woman,  who  was  made  a  defendant, 
was  entitled  to  a  legacy,  a  decree 
was  made  for  taking  the  accounts 
and  for  making  certain  inquiries. 
The  married  woman  died  before  the 
Master's  report  was  made,  and  with- 
out having  claimed  any  right  to  a 
settlement.  Lord  Ixingdale,  M.  R., 
held,  that  her  children  had  no  equity 
to  a  settlement.  «*In  this  case," 
observed  his  Lordship,  "the  wife 
filed  no  bill  claiming  a  settlement, 
and  she  died  before  any  order  for  a 

settlement  was  made If  the 

case  of  Steinmeiz  v.  HuUhin  had 
been  followed  by  others,  1  should 
have  considered  myself  bound  by 
it ;  but  standing  alone,  and  being,  as 
it  appears  to  me,  contrary  to  the 
previously  existing  rules  on  this 
subject,  I  do  not  consider  myself  to 
be  at  liberty  to  act  upon  it,  without 
considering  the  principle  on  which 
it  is  founded. 

••In  all  cases,  the  equity  of  the 
wife  is  personal,  and  it  arises  upon 
the  vesting  of  the  legacy  in  her.  It 
may  be  defeated  by  a  voluntary  pay- 
ment of  the  executors  to  her  hus- 
band, who  has  a  legal  right  to  receive 
it,  and  give  a  discharge  for  it.  If 
the  payment  is  to  be  made  through 
the  medium  of  the  Court,  her  equity 
will  be  enforced  if  she  desires  it,  but 
not  otherwise ;  she  may  abandon  it, 
in  which  case  her  children  can  claim 
nothing,  and,  if  she  claims  it  for 
herself,  the  Court  requires  the  bene- 
fit to  be  extended  to  her  children ; 
her  equity,  and  the  equity  of  her 
r»Jii7"l  <^'^''^''^"«  ^'■^  treated  as  one 
L        ^  equity,  to  be   ♦enforced  or 


not  at  he^  option.  If  the  equity  were 
to  be  considered  as  attached  to  the 
property  on  the  filing  of  the  bill,  it 
must,  I  apprehend,  be  considered  for 
the  benefit  of  her  children  at  the 
same  time ;  but,  if  so,  she  could  nol 
afterwards  waive  it  for  herself,  be- 
cause her  equity  and  theirs  are  one  ; 
and,  as  it  is  admitted  that  she  can 
waive  it  after  the  institution  of  the 
suit,  it  seems  to  me  to  follow,  that  it 
is  not  an  equity,  which,  upon  the 
filing  of  the  bill,  attaches  upon  the 
properly  for  the  benefit  of  the  chit* 
dren. 

«•  It  is  true  tb&t,  after  the  filing  of 
the  bill,  the  discretion  which  the 
trustee  or  executor  had  to  pay  the 
wife's  legacy  to  the  husbind  is 
greatly  altered.  The  filing  of  the 
bill  has,  it  has  been  said,  made  the 
Court  the  trustee,  and,  if  the  wife 
be  living,  the  Court  will  not  pay 
the  wife's  legacy  to  the  husband  if 
she  desires  a  settlement,  or  unless 
she  waives  it;  but,  where  death 
has  made  any  option  on  her  part 
impossible,  when  nothing  has  oc- 
curred from  which  it  can  be  con- 
cluded that  she  has  made  an  option, 
there  seems  to  be  no  reason  why 
the  legal  right  of  the  husband  should 
not  prevail ;  and  I  am,  therefore,  of 
opinion,  notwithstanding  the  case  of 
Steinmetz  v.  Halthin^  that  in  this 
case  the  wife's  equity  did  not  attach 
to  the  property  for  the  benefit  of  the 
children,  on  the  institution  of  the 
suit,  or  before  her  death,  but  that 
upon  her  death,  before  decree^  and 
before  any  arrangement  for  a  tettk' 
ment,  her  legal  personal  representa- 
tive became  entitled  to  the  legacy." 

In  Lloyd  "f,  Mason^  5  Hare,  149, 
a  married  woman  entitled  to  a  le- 
gacy appeared  by  her  counsel  at  the 
hearing  of  the  cause,  and  claimed 
her  equity  to  a  settlement  out  of  the 
fund.  The  legacy  was  directed  to 
be  carried  to  the  separate  account  of 
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the  husband  and  wife.  The  hus- 
band was  a  bankrupt,  and  bis  as- 
signee sold  his  interest  in  the  le- 
gacy. The  solicitors  for  the  pur- 
chaser, and  for  the  wife,  agreed  to 
refer  the  claim  of  the  wife  to  their 
counsel ;  and  the  counsel  determined 
that  she  was  entitled  to  a  settlement 
of  a  moiety,  subject  to  the  costs. 
Before  any  further  steps  were  taken 
the  wife  died,  leaving  children.  It 
was  held,  by  Sir  James  fVigram,  V. 
C,  that  the  husband,  and  those 
claiming  under  him,  were  by  the 
steps  which  had  been  taken,  bound 
to  allow  a  settlement  of  part  of  the 
fund  upon  the  wife  and  children ; 
and  that,  upon  the  death  of  the  wife, 
the  children  were  entitled  to  the  por- 
tion which  would  have  been  settled. 
*»  If,"  said  his  Honor,  «» in  order  to 
decide  this  case,  an  obligation  had 
been  imposed  upon  mc,  of  deciding 
between  the  conflicting  opinions  of 
Sir  John  Leach  and  Lord  Langdcdey 
I  should  certainly  have  taken  a 
great  deal  of  time  to  consider  the 
matter.  But  I  may,  I  think,  decide 
the  case  without  expressing  an  opin- 
ion upon  that  point;  and  the  only 
observation  which  it  will  be  neces- 
r*^ift'l  ^^^  '°  make  *is  this :  It  ap- 
L  ^  pears  that  the  question,  whe- 
ther the  children  can,  after  the  death 
of  their  mother,  insist  upon  her 
equity  to  a  settlement,  depends  not 
upon  the  question,  whether  the  mo- 
ther was  bound,  but  upon  the  ques- 
tion whether  the  father  was  bound. 
It  is  clear,  that  an  order,  referring  it 
to  the  Master  to  approve  of  a  settle- 
ment, binds  the  husband,  though  it 
does  not  necessarily  bind  the  wife. 
There  may  be  a  case  in  which  the 
wife  is  not  absolutely  bound,  but  in 
which,  as  against  the  husband,  the 
children  are  entitled  to  the  bene6t  of 
the  mother's  equity.  If  the  husband 
is  bound,  the  children  are  certainly 
entitled.  The  question,  whether  the 


husband  is,  or  is  not  bound,  must  be 
governed  by  the  ordinary  principles 
of  the  court." 

In  accordance  with  this  opinion 
of  his  Honor,  it  is  clearly  seuled, 
that,  although  the  husband,  in  the 
event  of  his  wife's  death,  is  bound 
by  a  contract  or  decree  for  a  settle- 
ment, yet  the  wife  can,  at  any  time 
before  it  is  actually  made,  waive  her 
equity  to  a  settlement.  The  opinion 
of  Sir  John  Leach^  indeed,  was  at 
one  time  to  the  contrary.  Thus,  in 
Fenner  v.  Taylor^  1  Sim.  169, 
where  the  husband  of  a  woman  enti- 
tled to  a  fund  in  court  signed  a  writ- 
ten agreement  that  he  would  settle 
half  the  wife's  fortune  upon  her,  Sir 
John  Leachf  V.  C,  held,  that  the 
wife  could  not  waive  her  right  to  a 
settlement,  so  as  to  defeat  her 
children.  «*  Where  the  agreement 
of  the  husband,"  observed  his 
Honor,  «*i8  carried  into  effect  by 
the  execution  of  a  proper  deed, 
it  is  not  argued  that  the  wife  can 
then  waive  it;  and,  upon  principle, 
and  by  analogy,  it  should  seem,  that 
in  equity  there  is  no  distinction  be- 
tween the  agreement  and  the  deed. 
Upon  the  whole,  therefore,  I  come 
to  the  conclusion  that  this  is  an 
agreement  which  enures  for  the 
benefit  of  the  children,  and  would 
be  executed  in  this  court  upon  a  bill 
61ed  by  them,  and  cannot,  therefore, 
be  waived  by  the  wife."  Bit  John 
LeacK  however,  was  not  aware  that 
Sir  WiUiam  Grant,  M.  R.,  had, 
upon  that  identical  agreement,  but 
with  reference  to  another  portion  of 
the  fund,  held  that  the  wife  might, 
notwithstanding  the  agreement, 
waive  all  right  of  herself  and  her 
children  to  a  settlement  under  it; 
and  Lord  Brougham,  approving  of 
the  decision  of  Sir  WUliam  GrarUf 
reversed  that  of  Sir  John  Leach,  2 
Russ.  &  My.  190;  and  Sir  John 
Leach,  when  the  wife  waived  her 
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right  to  another  portion  of  the  same 
fund,  allowed  it  to  be  paid  to  her 
husband,  but  he  said  that  the  rea- 
sons upon  which  he  had  formerly 
come  to  a  different  opinion  (and  to 
which  he  still  felt  disposed  to  ad- 
here) appeared  to  him  to  be  of  con- 
siderable weight :  Fenner  v.  Taylor, 
2  Russ.  &  My.  105.  But  if  the 
wife,  upon  the  bankruptcy  of  her 
husband,  establish  her  equity  to  a 
settlement,  as  against  his  assignees, 

rt^ioi  *^®  ^*'^  *"^^  ^  allowed 
L  -I  afterwards  to  waive  it  in 
favour  of  her  husband,  so  as  to  de- 
feat the  rights  of  her  children, 
although  she  might  do  so  in  favour 
of  the  assignees :  Barker  y.  Lea,  6 
Madd.  330 ;  fVhittem  v.  Sawyer,  1 
Bear.  503. 

Ab  to  the  amount  of  the  wife* a 
property  to  he  settled, — ^The  rule  in 
general  is,  that  one-half  of  the  wife's 
property  shall  be  settled  upon  her : 
Jewson  V.  Moulson,  2  Atk.  423 ; 
WorrallY.  Marlar,  1  Cox,  153;  2 
Dick.  647;  Browne,  Clark,  3  Ves. 
166.  But  this  is  a  matter  in  the 
discretion  of  the  Court,  which  will 
take  into  consideration  the  amount 
of  the  wife's  fortune  already  re- 
ceived by  the  husband,  or  any  pre- 
yioQs  settlement  which  may  have 
been  made.  See  Green  v.  Otte,  1 
S.  &  S.  250 ;  Napier  v,  Napier,  1 
D.  &  W.  407;  and  in  Coster  v. 
Coster,  0  Sim.  507,  where,  a  hus- 
band having,  without  sufficient  cause, 
separated  from  his  wife,  leaving  her 
unprovided  for,  three-fourths  of  a 
fund  in  court,  arising  from  property 
bequeathed  to  the  wife,  was  ordered 
by  Sir  L.  ShadweU,  V.  C,  to  be 
settled  on  her  and  her  issue  gene- 
rally, and  the  remaining  fourth  to  be 
paid  to  the  husband.  But  the  Court 
will  not,  except  perhaps  under  very 
peculiar  circumstances,  settle  the 
whole  of  the  property  upon  the  wife. 


In  Beresford  ▼.  Hobson,  1  Madd. 
362,  a  bill  was  filed  by  the  assignees 
of  the  husband,  who  was  a  bank- 
rupt, to  recover  money  to  which  the 
bankrupt  was  entitled  in  rightof  his 
wife.     The   Master,   upon   a  refer- 
ence, approved  of  a  settlement  of 
the   whole  of  the  property  on  the 
wife  and  children.   Upon  exceptions 
being  taken  to  the  Master's  report, 
it  was  argued,  in  support  of  the  set- 
tlement, that  the  bankrupt  had  com- 
mitted felony  by  not  surrendering, 
and  that  he  had  abandoned  his  wife, 
and  lived  in  another  country.     Sir 
Thomas  Plunder,  V.  C,  after  an 
elaborate  review  of  the  authorities, 
allowed   the  exceptions,  observing, 
that   it  was  said  that   the  husband 
had  committed  a  felony  in  not  sur- 
rendering, and   that  the   wife  was 
separated   from    her  husband,  and 
that  grounds   of   compassion    were 
urged  ;  but  the   felony  was  subse- 
quent to  the  commission,  and   the 
separation   frotn   the    husband    was 
not  constrained,  and  was  long  poste- 
rior to  the  bankruptcy,  when  all  the 
husband's  rights  had  vested  in  his 
assignees  ;  and,  as  to  compassion,  it 
must  be  remembered  that  it  was  due 
as  much  to  the  creditors  and  their 
families  as   to  the  bankrupt's  wife 
and  her  children.    That  in  no  case 
had  the  Court  given  the  whole  to 
the   wife.     That    the  question,  in 
most  cases,  had  been,  how  much  the 
wife  should  have;  and  in  determin- 
ing that,  the  Court  had  exercised  a 
discretion,  and   had    not  tied    itself 
down  to  any  precise  rule,  but  had 
never  given  the  whole.     However, 
the  whole  of  a  legacy  seems  to  have 
been    settled    upon    the    wife,    as 
against  the  assignees  of  ♦her  p«qoA-i 
husband,  who  was  a  bank-  ^        -^ 
rupt,  in  Jacobs  v.  Amyatt,  I  Madd. 
876,  which  was  cited  in  Bererford 
V.  Hobson  ;  but  it  must  be  consider- 
ed as  overruled  by  the  latter  case. 
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Again,  in  Brett  v,  Oreenwell^  3  Y. 
&  Cm  Ex.  Ca.,  280,  where  the  hus- 
band bad  taken  the  benefit  of  the 
Insolvent  Debtors*  Act,  Baron  ^l- 
derson  said  that  he  did  not  under- 
stand Beresford  y.  Hob%on,  and  held 
the  wife  and  her  children  entitled 
to  the  whole  of  the  fund  in  court, 
observing,  that  the  situation  of  an 
insolvent  was  very  di  fife  rent  from 
that  of  a  bankrupt;  that  the  wife 
of  an  insolvent  might  be  in  the  work- 
house with  her  children,  and  yet  if 
the  insolvent  afterwards  acquires  pro- 
perty, neither  the  wife  nor  the 
children  will  be  bene6^ed  by  it,  but 
the  whole  goes  to  the  creditors ;  but 
a  bankrupt,  on  the  other  hand,  ofter 
he  has  obtained  his  certifioate,  is  a 
free  man.  However,  in  Napier  v. 
Napier,  1  D.  &  W.  407,  where 
there  was  a  fund  in  court,  amonnt- 
ing  to  1000/.,  the  property  of  a 
married  woman,  whose  husband  had 
been  discharged  as  an  insolvent, 
Lord  Chancellor  Sugden  ordered 
600/.  to  be  applied  for  the  benefit  of 
the  wife  and  her  children,  and  400/. 
to  be  paid  to  the  assignee,  for  the 
benefit  of  the  creditors ;  and  his 
Lordship  observed,  «»that,  in  his 
opinion,  Brett  v.  Greenwell  could 
Dot  be  supported  ;  for,  however  true 
it  was,  as  stated  in  that  case,  that 
there  did  exist  a  difference  as  to  the 
operation  of  bankruptcy  and  insol- 
vency upon  after-acquired  property, 
upon  which  difference  the  decision 
there  was  rested,  yet  there  was  no 
distinction  as  to  the  rights  of  as- 
signees in  the  property  of  the  bank- 
rupt or  insolvent  at  the  time  of  the 
happening  of  the  bankruptcy  or  in- 
solvency, upon  which  rights  the 
practice  in  bankruptcy  alone  could 
have  been  founded.  The  assignee 
of  an  insolvent  husband  roust  take 
the  same  interest  in  the  wife's  choses 
in  action  that  the  assignee  of  a  bank- 
rupt husband  did." 


Notwithstanding  the  cases  of  Be-- 
resford  v.  Hobson  and  Napier  v. 
Napier  f  in  Gar  drier  v.  Mars  halt ,  14 
Sim.  575,  where  the  husband  had 
large  advances  made  to  him  by  his 
wife's  father,  and  had  the  benefit  of 
a  provision  made  for  his  wife  by  her 
father's  will,  and  aAerwards  became 
bankrupt.  Sir  Z.  SkadwelU  V.  C, 
held  that  the  wife,  who  had  no  pro- 
vision except  the  income  of  a  fund 
under  her  uncle's  will,  was  entitled 
to  have  the  whole  of  that  income 
settled  on  her  for  life  for  her  sepa- 
rate use,  without  power  of  anticipa- 
tion. ••The  question,"  observed  his 
Honor,  <ms,  in  effect,  what  settle- 
ment ought  to  be  made  on  the  wife 
out  of  the  tohole  property  which 
tame  by  her?  and  the  sums  that 
her  father  advanced  to  her  husband 
were,  in  substance,  though  not  in 
form,  part  of  her  fortune." 

If  a  woman  wish  to  waive  her 
equity  to  a  settlement,  her  consent 
to  her  husband  having  her  property 
must  be  formally  taken  upon  her 
examination  in  court,  or  under  a 
"commission  issuing  from  the  p«qon 
Court:  Seton  on  Decrees,  L  J 
255,  257;  Dan.  Chan.  Prac.  95, 
Head  lam's  edit. ;  or  from  a  compe- 
tent court  in  a  foreign  state.  See 
Campbell  v.  French,  8  Ves.  828. 
But  an  infant  feme  covert  cannot 
give  her  consent.  See  Stubbs  v. 
Sargon,  2  Beav.  590 ;  Abraham  r. 
NewcombCt  12  Sim.  566,  overruling 
Gullin  V.  Gullin,  7  Sim.  286.  Nor 
will  the  consent  be  taken  until  the 
amount  of  the  fund  is  ascertained  : 
Sperling  v.  Rochfort,  8  Ves.  180  ; 
except  where  it  is  only  liable  to 
diminution  by  the  deduction  of  un- 
ascertained costs,  the  taxation  of 
which  has  been  directed:  Packer  y. 
Packer,  1  Coll.  92. 

Where  the  wife  waives  her  equity 
to  a  settlement,  and  consents  to  her 
husband  having  her  property,  an 
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affidavit  must  be  made  by  the  hus- 
band and  wife,  either  thai  there  was 
no  seiilement  upon  their  marriage ; 
or  if  there  was  a  settlement,  it  should 
be  produced,  and  an  affidavit  made 
by  the  husband  and  wife  that  there 
was  no  other  settlement,  and  that  the 
settlement  itself  does  not  aflTect  the 
property  which  the  wife  consents  to 
her  husband  having.  See  Britten 
T.  Britten^  9  Beav.  143,  and  note, 
•nd  the  forms  of  affidavits  there 
given.  If  the  wife  is  abroad,  her 
consent  must  be  taken  by  commis- 
aion  :  Tasburgh's  Case,  1  V.  &  B. 
607,  However,  in  the  case  of  Mi- 
net  V.  Hyde,  2  Bro.  C.  C.  668,  it 
was  ordered  that  the  married  wo- 
man should  appear  before  some  of 
the  plaintiffs  and  a  magistrate  of 
Breda,  to  be  privately  examined  in 
the  French  or  Grerman  language,  as 
to  her  consent,  and  the  examination 
attested  by  notaries  public,  and  trans- 
lated on  oath.  And  see  Parsons  v. 
Dunne,  Belt's  Suppl.  to  Ves.  276. 
And  where  the  wife  is  domiciled  in 
a  foreign  state,  by  the  laws  of  which 
her  husband  would  be  entitled  to  the 
whole  of  the  property,  without  mak- 
ing any  provision  for  her,  the  con- 
sent of  the  wife  will  not  be  required 
by  the  Court,  and  the  fund  will  be 
ordered  to  be  paid  to  the  husband, 
without  his  being  required  to  make 
any  settlement  upon  her  :  Sawer  v. 
Shute,  1  Anst.  63;  Campbell  v. 
French,  3  Ves.  323  ;  Dues  v.  Smith, 
Jac.  644;  AnstrutJier  v.  Mmr,  2 
My.  &  K.  613. 

The  consent  of  the  wife  is  not 
requisite,  where  the  fund  is  under 
200/. :  Elworthy  v.  Wickstead,  1  J. 
&  W.  69 ;  Foden  v.  Finney,  4  Russ. 
428 ;  Hedges  v.  Cfarke,  De  Qex  & 
S.  364;  but  before  payment  it  must 
be  shown  that  it  is  not  in  settlement. 

A  female  ward  of  the  Court,  mar- 
ried without  its  authority,  or  in  con- 
tempt of  it,  will  not  be  allowed  to 


waive  her  right  to  a  settlement  oat 
of  her  own  property  :  Slackpote  r. 
Beaumont,  3  Vfs.  89 ;  but  in  a  re- 
cent case  a  ward  of  the  Court,  married 
without  its  leave,  though  with  the  coo- 
sent  of  her  guardian,  was  allowed,  on 
coming  of  age,  to  consent  to  her  hus- 
band having  her  property  without 
his  making  a  settlement  on  p,qooi 
her :  *Bemiett  v.  Biddies,  L  "^^^J 
lOJur.  634;  and  the  settlement  will 
in  general  be  much  less  in  favour  of 
the  husband  than  in  ordinary  cases, 
as  the  Court  will  attend  principally 
to  the  interest  of  the  wife  and  her 
children  by  that  or  any  subsequent 
marriage :  Stevens  v.  Savage,  1  Ves. 
jun.  164;  Chassaingv.  Parsonage^ 
6  Ves.  16  ;  Aiillet  v.  Bowse,  7  Ves. 
419;  Bat  hurst  v.  Murray,  8  Ves. 
74;  mUs  V.  Price,  6  Ves.  398; 
fFinch  T.  James,  4  Ves.  386; 
Priestly  v.  Lamb,  6  Ves.  421 ;  Hal- 
sey  y.  Halsey^d  Ves.  471 ;  Pearee 
V.  Crutchfield,  16  Ves.  48;  In  re 
Healey,  1  C.  &  L.  393 ;  In  re  Jlnnt 
Walker,  L.  &  G.  t.  Suffd.  325; 
Hodgens  y.  Hodgens,  11  Bligh,  N. 
S.  62 ;  4  C.  &  F.  323 ;  Birkeii  v. 
Hibbert,  3  My.  &  K.  227 ;  espe- 
cially when  a  man  of  no  fortune  mar- 
ries a  ward  without  the  leave  of  the 
Court,  with  the  sole  object  of  getting 
possession  of  her  property.  See  Like 
v.  Beresford,  3  Ves.  506;  Bail  v. 
CouUs,  1  V.  &  B.  303. 

What  will  defeat  or  bar  the  wife*s 
equity  to  a  settlement, — The  receipt 
by  the  husband  or  his  assignees  of 
the  rents  and  profits,  or  a  transfer  of 
the  fund,  will  defeat  the  wife's  right 
to  a  settlement ;  and,  as  laid  down 
by  Lord  Eldon,  in  the  principal 
case,  ••  previously  to  a  bill,  a  trustee, 
who  has  the  wife's  property,  real  or 
personal,  may  pay  the  rents  and  pro- 
fits, and  may  hand  over  the  personal 
to  the  husband,  but  not  if  the  bill 
has  been  filed ;  and,  if  the  husbandt 
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or  those  claiming  under  him.  can  ob- 
tain the  properly  of  the  wife  by  an 
action  at  law,  equity  will  not  by  in- 
junction prevent  then)  from  doing  so." 
Been\8o^jMUnerv.  Co/mcr,  2  P.  Wms. 
641 ;  Jewsonv.MouUon,  2  Aik.  420. 

But  injunctions,  in  many  instan- 
ces, have  been  granted  to  restrain  the 
husband  from  proceeding  in  the  Ec- 
clesiastical Court  for  a  legacy  due  to 
bis  wife,  until  he  had  agreed  to  make 
a  reasonable  provision  for  her.  Jeu)' 
9on  y.  Mouhon^  2  Atk.  420  ;  Gard' 
ner  v.  ff^aiker,  1  Stra.  90  ;  Elibank 
V.  MontolieUy  10  Ves.  90. 

The  wife's  equity  to  a  settlement 
will  be  barred  by  an  adequate  settle- 
ment having  been  made  upon  her, 
but  not  by  an  inadequate  settlement, 
unless  it  be  by  an  express  stipulation 
before  marriage :  Salwey  v.  Salwey^ 
Amb.  692  ;  Garforth  v.  Bradley,  2 
Ves.  675. 

If  the  wife  be  living  in  adultery, 
apart  from  her  husband,  she  cannot 
insist  upon  her  equity  to  a  settle- 
ment :  (kirr  v.  Eastabrooke^  4  Ves. 
146;  but  eyen  then  it  seems  the 
husband  will  not  be  allowed  to  re- 
ceive the  whole  of  her  property, 
while  he  does  not  maintain  her.  See 
Bedl  V.  Montgomery,  2  Ves.  jun. 
19 1»  in  which  case  Lord  Lough- 
borough ordered  the  future  dividends 
of  the  fund  to  be  paid  into  Court, 
subject  to  further  order,  observing 
that  the  wife's  delinquency  was  a 
good  ground  for  not  paying  it  to  her, 
but  was  not  a  ground  for  letting  the 
husband  receive  the  whole  of  the 

L  ^  originally,  was  intended  to  be 
his,  partly  to  support  her. 

A  female  ward  of  Court  married 
without  its  consent,  will  not  be  barred 
from  her  claim  to  a  settlement,  al- 
though she  should  be  living  in  adul- 
tery :  Ball  V.  CouttB,  1  V.  &  B. 
802,  804 ;  In  re  Amxe  Walker,  L. 
&  G.  t.  Sugd.  299. 


If  the  husband  refuse  to  make  a 
settlement  upon  his  wife,  the  Court 
will  not  go  so  far  as  to  do  anything 
in  diminution  of  his  legal  rights,  so 
as  to  take  away  the  produce  of  his 
wife's  property  from  him,  or  prevent 
his  receiving  the  interest,  so  long  as 
he  is  willing  to  live  with  and  to  main* 
tain  her,  and  there  is  no  reason  for 
their  being  apart.  The  Court,  how- 
ever, will  retain  the  capital,  so  as  to 
give  the  wife  a  chance  of  taking  it 
by  surviving  her  husband :  Sleech 
V.  Thorrington,  2  Ves.  662. 

This  distinction  between  the  capi- 
tal and  income  of  the  wife  was  acted 
upon  by  Sir  Z.  Shadwell,  V.  C,  in 
Vaughan  v.  Puck,  who  is  of  opinion 
that  the  husband  is  entitled  to  the 
wife's  income  as  long  as  he  maintains 
her  to  the  best  of  bis  ability,  and 
tbey  are  living  toi^ether;  but  Lord 
Langdale  denies  the  distinction,  be- 
ing of  opinion  that  the  wife  is  entitled 
to  a  settlement  whether  the  wife's 
properly  consists  of  income  or  capi- 
tal ^  Wilkinson  v,  Charlenworth,  10 
Beav.  824;  Wright  v.  Morley,  11 
Vc»s.  12 ;  Coster  v.  Coster,  1  Kee. 
199.  But  a  woman  cannot  represent 
herself  as  deserted  when  her  hus- 
band leaves  her  in  the  course  of  his 
duty,  and  she  refuses  to  accompany 
him.  See  Bullock  v.  Menzies,  4 
Ves.  798,  in  which  case  the  husband 
was  an  officer  in  a  marching  regi- 
ment. However,  when  the  cruelty 
or  improper  conduct  of  the  husband 
renders  her  leaving  him  necessary  or 
justifiable,  and  there  is  no  impropri- 
ety on  her  part,  the  Court  will  hold 
her  entitled  to  maintenance  or  a  set- 
tlement. See  Oxenden  v.  Oxen* 
den,  2  Vern.  493 ;  Williams  v.  Cal- 
low, 2  Vern.  752  ;  Eedes  v.  Eedes, 
11  Sim.  569. 

In  Bond  v.  Simmonds,  8  Atk. 
21,  Lord  Hardwicke  went  so  far  as 
to  say,  thst,  where  a  husband  has  re- 
ceived a  good  part  of  the  wife's  por- 
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tion,  and  only  a  small  part  remains, 
and  the  husband  is  so  perverse  that 
be  will  not  make  a  competent  settle- 
ment on  the  wife,  the  Court  will  not 
only  stop  the  payment  of  the  residue 
of  her  fortune  to  the  husband,  but 
will  even  prevent  his  receiving  the 
interest  of  that  residue,  that  it  may 
accumulate  for  the  benefit  of  the  wife, 
unless  he  is  starving  for  want  of 
maintenance. 


Where,  however,  the  husband  de- 
serts the  wife,  and  leaves  her  unpro- 
vided for,  the  Court  will  direct  the 
payment  of  the  interest  of  the  wife's 
property  to  her,  until  the  husband 
returns  and  maintains  her  as  he 
ought :  Watkins  v.  fVatkina,  2  Atk. 
96  ;  Sleech  v.  Thorrington,  2  Ves. 
562 ;  Gilchrist  v.  CkUor,  1  De  Gex 
&  S.  188. 


The  equitable  principle  of  a 
wife's  claim  to  a  reasonable  and 
adequate  provision  out  of  her  equit- 
able chos€9  in  action,  or  out  of  any 
property  of  hers  which  is  under  the 
jurisdiction  of  the  Court  of  Chan- 
cery, is  generally  adopted  and  en- 
forced in  this  country.  It  is  fami- 
liarly applied  in  New  York,  Mary- 
land, South  Carolina,  Georgia  ^nd 
Kentucky,  as  will  be  seen  by  subse- 
quent references ;  and  it  is  also  recog- 
nized and  sustained  in  Maine,  Ver- 
mont, Tennessee  and  Alabama ; 
Thicker  v.  Andrews,  18  Maine,  124, 
128  ;  Chase  v.  Palmer,  25  Id.  842, 
^48;  Short  v.  Afoore,  10  Vermont, 
446,  451 ;  mika  v.  Fitzpatrick,  1 
Humphreys,  54,  58  ;  Andrews  and 
Bros.  V.  Jones  et  al,,  10  Alabama, 
401,  428.  It  is  likewise  enforced 
in  Massachusetts,  as  far  as  the  equity 
powers  of  that  state  permit ;  Page 
V.  Estes,  19  Pickering,  269,  271 ; 
Oassett  and  others  v.  Grout  and 
Trustee,  4  Metcalf,  486,  489  ;  Da- 
vis and  others  v.  Newton,  6  Id.  537, 
548 ;  removing  any  doubts  created 
by  Sawyer  v.  Baldwin,  20  Picker- 
ing, 378,  887.  As  to  its  adoption 
in  New  Hampshire,  see  Parsons  v. 
Parsons  et  al.  9  New  Hampshire, 
809.    In  Pennsylvania,  though  it  was 


formerly  considered  that  from  the 
want  of  adequate  chancery  powers  in 
the  courts  of  that  state,  the  wife's 
equity  could  not  be  enforced  ;  (Yoht 
v.  Barnet,  1  Binney,  858,  865 ;  and 
see  safer  and  others  v.  Beates  and 
another,  9  Sergeant  and  Rawle, 
166,  183  ;  and  Johnson  v.  Matson, 
1  Penrose  and  Watts,  871,  878 ;) 
it  has  since  been  held  that  there  is 
no  insuperable  difEculiy  in  giving 
efiect  to  this  claim,  through  the  me- 
dium of  imposing  terms  and  condi- 
tions to  the  recovery  of  the  wife's 
choses  in  action  at  law,  by  the  hus- 
band or  his  assignees;  and  that, 
wherever  a  Court  of.  Chancery 
would  protect  the  wife,  or  give  her  re- 
lief, in  a  suit  brought  in  equity  or  at 
law  to  recover  property  belonging  to 
her,  the  same  thing  can  be  done 
in  Pennsylvania,  by  preventing  a 
recovery  except  on  terms ;  Rees  v. 
Waters,  9  Watts,  90,  94.  The  ex- 
istence of  this  equity  was  at  one 
time  thought  doubtful  in  Virginia ; 
see  Gregory^s  adnCr  v.  Marks*s 
adm'r,  I  Randolph,  855,  372. 
«<  This  role,"  said  Marshall,  C.  J., 
in  Gallego  v.  CkdUgo^s  Executor,  2 
Brockenbrough,286,288,«»  has  never 
been  recognised,  so  far  as  we  are  in- 
formed, in  the  courts  of  Virginia : 
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but  It  has  nerer  been  denied,  and 
we  can  conceive  no  principle  on 
which-  it  should  be  denied.  That 
those  who  ask  equity  should  do 
equity,  is  a  fundamental  rule  of 
that  court,  which  enters  into,  and 
mingles  with,  all  its  decisions;  and 
that  the  property  of  a  married  woman 
should  not  be  taken  from  her,  with- 
out making  some  provision  for  her, 
is  as  equitable  in  Virginia,  as  else- 
where." Since  that  time,  it  appears 
to  be  fully  received  in  Virginia; 
Browning  v.  Headley,  2  Robinson's 
Virginia,  342,  871  ;  see,  however, 
Doid*8  trustee  r,  Oeiger^a  AdmW, 
2  Graitan,  98,  104.  North  Caro- 
lina, seems  to  be  the  only  state  in 
which  this  jurisdiction  is  wholly  de- 
nied and  rejected  :  Bryan  v.  Bryan^ 
I  Devereux*  Equity,  47;  LaBsiter 
▼.  Dawson,  2  Id.  883. 

A  sufficiently  good  account  of 
this  equity  is  given  in  Zktrr  ▼. 
Bowyery  2  M»Cord's  Chancery, 
368,  872.  "  By  the  common  law," 
it  is  there  said,  »<all  the  chattels 
which  belonged  to  the  wife  before 
marriage,  or  to  which  she  becomes  en- 
titled in  her  own  right,  are  vested  in 
the  husband  absolutely,  with  respect 
to  things  in  possession,  and  he  may 
dispose  of  them  as  he  pleases ;  but 
with  respect  to  things  in  action,  al- 
though the  right  to  reduce  them  into 
possession  is  by  law  vested  in  him, 
the  courts  of  equity  have  built  up  a 
system  founded  in  good  sense  and 
common  justice,  which  is  intended 
to  secure  to  the  w^ife  a  suitable  pro- 
vision for  her  support  and  suste- 
nance. The  interest  which  the 
wife  has  in  choses  in  action,  which 
belonged  to  her  at  the  marriage, 
constitutes  what  is  technically  called 
the  wife's  equity  ;  with  respect  to 
which  it  may  be  laid  down  as  a  gen* 
ral  rule,  that  if  it  be  within  the 
reach  of  the  court,  as  if  it  is  vest- 
ed  in   trustees,  or  has   been  paid 


into  court,  or  in  any  other  situa- 
tion which  brings  it  wiihiu  the 
control  of  the  court,  it  will  not  be 
permitted  to  be  removed  out  of  that 
jurisdiction  until  an  adequate  provi- 
sion is  made  for  the  wife,  unless  she 
has  been  already  sufficiently  provided 
for,  or  on  her  personal  examination 
she  thinks  proper  to  wave  the  bene- 
fit of  this  protection." 

But  though  the  wife's  claim  to  a 
settlement  out  of  her  equitable  es- 
tate, is  admitted  to  be  founded,  inhe- 
rently, in  reason,  and  natural  jus- 
tice, and  an  enlightened  humanity, 
(see  Helms  v.  Franciscus,  2  Bland, 
645,  676;  Bell  et  at.  v.  Bell,  I 
Kelly,  637,  639,  640 ;)  it  did  not 
come  into  application  as  a  ground  of 
original  jurisdiction  in  chancery. 
It  was  enforced  only  incidentally, 
and  as  a  part  of  the  practice  of  the 
court,  in  the  course  of  a  suit  by  the 
husband  or  his  representative  for  the 
wife's  choses  in  action.  It  is  now 
dealt  with  more  expansively  and 
liberally ;  but  its  extent  is  still  un- 
certain, and  to  be  determined  by  a 
reference  to  actual  decisions,  and 
perhaps  varying  in  the  administra- 
tion of  different  tribunals. 

The  practice,  which  constituted, 
originally,  the  extent  of  the  relief 
given  upon  this  subject,  and  which 
may  be  considered  as  fully  estab- 
lished in  all  courts  in  which  this 
equity  is  recognised  at  all,  is,  that 
whenever  the  husband,  or  any  one 
claiming  under  him,  files  a  bill  in 
equity  to  recover  the  wife's  proper- 
ty, a  reasonable  settlement  upon 
herself  and  her  children  will  be  re- 
quired, unless  waved  by  her  upon 
a  separate  examination  ;  the  princi- 
ple being,  as  it  is  said,  that  those 
who  ask  equity  must  do  equity,  and 
therefore  that  a  court  of  chancery 
will  not  lend  its  aid,  except  on  terms 
of  the  applicant's  giving  eff*ect  to  the 
wife's  equity  for  a  provisioo.     And 
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the  doctrine  may  now  be  considered 
as  expanded  into  this  general  princi- 
ple ;  that  whenever  the  wife's  pro- 
perty is  under  the  jurisdiction  of 
the  court,  in  such  a  manner  that  it  re- 
quires a  decree  or  order  of  thecourt  to 
put  a  parly  rightfully  in  possession 
of  it,  the  court  will  not  deliver  it 
over,  except  upon  terms  of  a  settle- 
ment being  made.  See  Howard  v. 
iWb^//,  2  Johnson's  Chancep^,  206, 
208 ;  Olen  v.  Fisher,  6  Id.  33,  36  ; 
Duvall  V.  The  Farmen*  Bank  of 
Maryland,  4  Gill  and  Johnson.  283, 
290 ;  Oroverman  and  wife  v.  Differi' 
derffer,  II  Id.  15,22;  Helms  v. 
Franciscus,  2  Bland,  515,  575; 
Durr  y.  Bowyer^  2  M»Cord's  Chan- 
cery, 368,  372;  Myers  v.  Myers, 
1  Bailey's  Equity,  24,  31  ;  Yeldell 
et  al,  V.  Quarles  and  toife,  Dud- 
ley's Equity,  55,  56 ;  Hill  v.  HUl, 
1  Strobhart's  Equity,  2,  24 ;  Ben- 
neti  et  ux.  v.  Dillingham,  2  Dana, 
436,  437 ;  Thomas  ^e.  v.  Ken- 
nedy, 4  B.  Monroe,  235,  237  ;  An- 
drews and  Bros.  v.  Jones  ct  al„  10 
Alabama,  401,  423  ;  Wilks  v.  FUz- 
patrickt  I  Humphre3'8,  54,  58 ; 
BeU  et  al.  v.  Bell,  1  Kelly,  637, 
641 ;  Napier  and  others  v.  HoW' 
ard,  8  Id.  193,  204 ;  Browning  v. 
Headley,  2  Robinson's  Virginia, 
842,  371 ;  Page  v.  Estes,  19  Pick- 
ering, 269,271 ;  Oassett  and  others 
T.  Grout  and  Trustee,  4  Metcalf, 
486,  489;  Davis  and  others  v. 
Newton,  6  Id.  537,  543.  Tho 
wife's  equity  will  be  enforced,  not 
only  where  the  husband's  title  to  her 
property  is  equitable,  as,  where  he 
sues  for  his  wife's  legacy,  or  distri- 
butive share,  but  also  where  the  title 
of  the  claimant  only,  against  or 
through  the  husband,  is  equitable, as 
as  where  a  creditor  or  assignee 
aeeks  to  charge  or  recover  a  debt,  or 
other  legal  chose  in  action,  due  to 
the  wife  before  marriage  ;  see  Gas- 
sett  and  others  v.    Grout;  Davis 


and  others  r.  Newton;  Smith  t. 
Kane,  2  Paige,  803.  The  proceeds 
of  the  wife's  real  estate,  remaining 
in  court,  and  subject  to  its  disposi- 
tion, will  also  be  made  liable  to  this 
equity ;  Hdl  v.  Hill,  1  Strobhart's 
Equity,  2,  26. 

The  general  rule,  still,  appears  to 
be,  that  if  the  husband  or  his  as- 
signee can  obtain  possession  of  the 
property,  without  coming  into  chan- 
cery, that  is,  by  suit  at  law,  or  by 
delivery  without  suit,  this  equity 
will  not  be  enforced,  and  that  it  is 
only  when  the  property  has  been 
brought  into  court,  or  is  there,  upott 
other  grounds,  or  is  under  the  cars 
of  the  court,  that  chancery  will  grant 
this  relief.  See  Heath  v.  Heath  and 
others,  2  Hill's  Chancery,  100, 104; 
Udall  V.  Kenney,  3  Cowen,  691, 
599,  609;  Dold*s  trustee  v.  Get- 
ger's  admW,  2  Gratlan,  98,  103, 
104 ;  The  State  v.  Krebs,  6  Harris 
&  Johnson,  31,  87.  This,  according 
to  the  weight  of  authority,  is  the  rule 
in  ordinary  cases:  but  there  are 
some  distinctions  on  the  subject, 
which  must  be  attended  to. 

There  is  a  class  of  cases  which 
go  considerably  further,  though  they 
profess  to  go  upon  the  same  prin- 
ciple, that  the  property  is  under  the 
jurisdiction  and  control  of  the  court: 
these  are,  where  a  person  has  married 
a  ward  of  chancery,  without  permis- 
sion, and  thereby  committed  a  con- 
tempt of  the  court.  In  such  cases, 
the  court  will  restrain  the  husband 
and  his  creditors  from  taking  pos- 
session of  her  estate,  until  a  settle- 
ment is  made  upon  the  wife  and  the 
issue  of  the  marriage:  but  this  is 
quite  distinct  from  the  ordinary  doc- 
trine of  the  wife's  equity,  for  it  ex- 
tends to  all  kinds  of  property,  and 
the  settlement  is  usually  of  the 
whole  estate,  or  the  full  value  of  it. 
See  Kenny  v.  Udall,  5  Johnson's 
Chancery,  464,  473;  S.  C.  on  error. 
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Udall  V.  Kenney,  3  Cowen,  591, 602, 
609  ;  Van  Duzer  v.  Fan  Duzer,  6 
Paige,  366, 369  ;  Van  Eppn  v.  Van 
Deusen^  4  Id.  65,  74s  Helmes  y. 
Franciscus^  2  Bland,  545,  577. 

There  is  yet  another  clavs  of  de« 
cisions,  which  indicate  that  where  the 
hushand  has  misbehaved,  and  aban- 
doned or  ilkreated  his  wife,  so  as  to 
justify  a  divorce  or  separation,  the 
wife*s  properly  in  action,  and  it 
seems,  also,  even  property  not  under 
the  jurisdiction  of  the  court,  will  be 
laid  hold  of  by  the  Court  of  Chan- 
cery, and  appropriated  to  the  sup- 
port of  the  wife  and  her  children  : 
See  Haviland  v.  Myern^  6  Johnson's 
Chancery,  25,  178 ;  Van  Duzer  v. 
Van  Duzer,  6  Paige,  366,  368; 
Martin  v.  Martin  and  another,  1 
Hoffman,  462, 467 ;  Helms  v.  Fran- 
ciscuSf  2  Bland,  545,  574 ;  Bees  v. 
Waters,  9  Waits,  90.  See  also 
JRenwick  v.  Renwick,  10  Paige,  421, 
425. 

It  may  probably,  also,  be  consider- 
ed as  established,  that  if  the  hus- 
band is  entirely  insolvent,  and  the 
wife  is  without  means  of  support, 
equity  will  sustain  a  bill  by  the  wife, 
through  her  next  friend,  against  the 
husband,  or  his  assignees,  or  credi- 
tors, seeking  to  get  possession  of 
the  property  at  law ;  See  Van 
Epps  V.  Van  Deusen,  4  Paige, 
65,  74 ;  Martin  v.  Martin  and  an* 
other,  I  Hoffman,  462,  467:  and 
BeU  et  al.  v.  Bell,  1  Kelly,  637,  it  a 
direct  authority  for  that  poeiiion. 

But  that  chancery  will,  in  com- 
mon cases,  in  the  ordinary  adminis- 
tration of  the  wife's  equity,  and 
when  there  is  no  insolvency,  or  spe- 
cial misconduct,  or  incapacity,  on  the 
part  of  the  husband,  sustain  an  ori- 
ginal proceeding  by  the  wife  for  the 
enforcement  of  her  claim,  when  the 
property  is  not  under  the  jurisdic- 
tion of  the  court,  cannot  be  consider- 
ed aa  yet  established.    In  the  New 


York  Chancery  cases,  indeed,  there 
are  numerous  dicta  asserting  that 
general  proposition,  and  saying  that 
a  bill  may  be  sustained  against  the 
husband  or  his  assignees  who  may 
be  proceeding  at  law:  See  Van 
Eppsv.  Van  Deusen,\4  Paige,  65,74; 
Dewall  V.  Covenhoven,  5  Id.  581, 
582 ;  Van  Duzer  v.  Van  Duzer,  6 
Id.  366,  370;  Fry  v.  Fry,  7  Id. 
461,  463;  Martin  v.  Martin  and 
another,  1  Hoffman,  462,  468 ;  and 
see  also  Davis  and  others  v.  New- 
ton,  6  Metcalf,  537, 543;  BeU  et  a!. 
V.  BeU,  I  Kelly,  637,  641:  but 
there  is  yet  wanting  the  authority 
of  an  adjudged  case,  in  this  country, 
applying  this  practice,  upon  the 
mere  general  ground  of  the  wife's 
equity,  and  where  there  is  not  a 
specibl  equity  arising  from  the  wife's 
destitution  on  account  of  the  hus- 
band's misbehaviour,  or  incapacity 
to  support  her.  In  Carter  v.  Carter^ 
1  Paige,  463,  the  husband  was  a 
lunatic;  and,  no  committee  having 
been  appointed,  the  court,  after  as- 
serting the  wife's  equity,  on  the 
principle  in  Kenny  v.  Udall,  orders 
ed  the  property  to  be  transferred  to 
an  officer  of  the  court.  The  re- 
marks of  Rogers,  J.,  in  Bees  r. 
Waters^  9  Watts,  90,  inclining  to 
the  view  that,  where  the  husband 
sued  at  law,  equity  might  interpose 
and  compel  a  settlement,  were  in  a 
case  where  the  husband  had  wholly 
deserted  his  wife.  See  the  subject 
discussed  at  large, and  the  cases  cited, 
in  Parsons  v.  Parsons  et  oL^  9  New 
Hampshire,  309. 

It  is  agreed,  on  all  hands,  that  if 
the  property  has  been  actually  re- 
duced into  possession,  or  is  not  a 
mere  right,  or  thing  in  action,  but  a 
complete  legal  estate  vested  in  the 
husband,  the  wife's  equity  can  no 
longer  be  enforced ;  Bus  v.  Waters  ; 
Van  Epps  v.  Van  Deusen,  4  Paige, 
65|  74 ;  Van  Duzer  v.  Van  Duxetf 
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6  Id.  366,  370 ;  mcke$  v.  aarke, 
8  Id.  161,  172;  Whitesides  v.  Dor- 
m,  4-c.,  7  Dana,  101,  108;  Thomas 
▼•  Sheppard,  2  M^Cord's  Chancery, 
36,  (but  see  remark  on  this  case  \a 
Heath  v.  Heath  and  others,  2  Hili*8 
Chancery,  100,  107) ;  Ferryclear  v. 
Jacobs,  Id.  504,  509.  But  if  the 
fund,  after  being  in  court,  is  wrong- 
fully paid  out  by  a  master  to  the 
husband  without  an  order,  the  wife's 
equity,  which  had  attached  to  it, 
will  not  be  defeated ;  fVardlaw  v. 
Adm'rs  and  heirs  of  Gray,  Id.  644, 
652,  653. 

It  is  well  settled,  that  the  life's 
equity  will  be  sustained,  not  only 
against  the  husband,  but  against  all 
persons  claiming  under  him,  and 
through  the  medium  of  his  rights. 
It  will  be  enforced  against  hi%  as- 
signees, whether  by  act  of  law,  such 
as  assignees  under  b  bankrupt  or  in- 
solvent law,  or  by  his  voluntary  act, 
and  whether  the  assignment  be  gene- 
ral or  special,  and  where  it  has  been 
made  for  a  valuable  consideration 
without  notice,  or  to  a  creditor  in 
discharge  of  a  just  debt ;  and  against 
his  execution-creditors  seeking  to 
subject  the  property  to  the  debts  of 
the  husband,  or  creditors  claiming  in 
any  manner  whatsoever.  The  equity 
of  the  wife  is  paramount  to  the  in- 
terest, powers,  and  rights  of  the  hus- 
band, and  of  all  persons  dealing  with 
him.  An  assignee  for  a  valuable 
consideration,  may  take  a  chose  in 
action  freed  from  the  wife's  contin- 
gent right  of  survivorship;  but  he 
cannot  take  it  discharged  from  the 
wife's  equity  to  a  settlement.  In 
these  principles,  there  is  no  difier- 
ence  or  doubt  among  the  cases  in 
this  country.  Kenny  v.  Udall,  5 
Johnson's  Chancery,  464,  476,  477; 
S.  C.  affirmed  on  error,  Udall  v. 
Kenney,  3  Cowen,  591,  599,  604, 
606 ;  Haviland  v.  Myers,  6  John- 
ton's  Chancery,  25;   Afumford  ?• 


Murray,  I  Page,  620;  Van  Epps 
V.  Van  Deusen,  4  Id.  65i,  74 ;  Page 
V.  Estes,  19  Pickering,  269,  271 ; 
Gassett  and  others  v.  Chout  and 
Trustee,  4  Metcalf,  486»  489 ;  Davis 
and  others  v.  Newton,  6  Id.  537, 
543 ;  Durr  v.  Boufyer,  2  M'Cord's 
Chancery,  368,  372;  Heath  t. 
Heath  and  others,  2  Hill's  Chan- 
cery, 100,  105,  107;  Ferryclear  v. 
Jacobs,  Id.  504,  509  ;  S.  C.  Riiey's 
Chancery,  47,  50 ;  Duvall  v.  The 
Farmers*  Bank  of  Maryland,  4  Gill 
&,  Johnson,  283,  292  ;  State^  use  of 
Stevenson  v.  Reigart,  I  Gill,  3,  27  ; 
Elliott,  fyc.  V.  Waxiugi  6  Monroe, 
338,  341;  Bennett  et  ux.  §,  Dii- 
lingham,  2  Dana,  436,  437;  7%a- 
mas,  ir^'  v«  Kennedy,  4  B.  Mon- 
roe, 235,  237 ;  Bowling  and  Bour 
cher  v.  fVinslow^s  admW,  5  Id. 
29,  31;  Hard  v.  Hord,' fyc.  Id. 
81,  85;  Athey,  fyc.  v.  Knott s,  6  Id. 
24,  27;  Bowling's  ad'r  v.  Bow* 
ling  et  aL,  Id.  31;  Bell  et  al.  v. 
BeU,  1  Kelly,  637,  642,  643 ;  Na- 
pier and  others  v.  Howard,  3  Id. 
193,  204 ;  Andrews  and  Bros.  v. 
Jones  et  al.,  10  Alabama,  401,  423, 
424  ;  Browning  v.  Headley,  2  Ro- 
binson's Virginia,  342,  371  :  See, 
however,  Dold's  trustee  v.  Geiger's 
admW,  2  Grattan,  98. 

The  wife's  equity  extends,  in  all 
cases,  to  a  provision  for  her  children 
as  well  as  for  herself;  Howard  v. 
Moffatt,  2  Johnson's  Chancery,  206; 
208;  Udall  v.-  Kenney,  3  Cowen, 
591,  609;  Mumford  v.  Murray,  1 
Paige,  620;  Duvall  v.  The  Far- 
mers^  Bank  of  Maryland,  4  Gill  & 
Johnson,  283,  290 ;  Gr overman  and 
Wife  V.  Diffenderffer,  1 1  Id.  15, 22 ; 
Helms  V.  Fninciscus,  2  Bland,  545, 
581 ;  Napier  and  others  v.  Howard, 
3  Kelly,  193,  205;  Andrews  and 
Bros.  V.  Jones  et  al.,  10  Alabama, 
401,  423.  But  the  provision  for 
children  is  a  part  of  the  wife's  per- 
sonal equity,  and  is  not  an  indepen* 


Digitized  by 


Google 


XUKRAT   y*    LORD    SLIBAKK. 


MS 


dent  and  sabstantive  equity  in  the 
children.  Therefore,  allhough  when 
the  wife  has  asserted  her  claim,  and 
an  order  for  a  seltlemenl  has  been 
made,  and  she  dies  before  the  settle- 
ment is  completed,  it  has  been 
thought,  that  the  children  have  ac* 
quired  a  Tested  interest,  which  will 
be  carried  through  for  their  benefit ; 
See  Mumford  v.  Murray^  1  Paige, 
620,  621 ;  Helms  v.  Francitcus,  2 
Bland,  545,  581 ;  yet,  if  the  mother 
has  taken  no  step  to  enforce  her 
equity  for  a  settlement,  and  has  no 
contract  for  it,  or  if  she  has  waved  it, 
her  children  surviving  her  have  no 
claim  on  the  estate  for  a  provision  ; 
Barker t  Executor^  ifc.  v,  fVoods,  1 
Sandford,  129,  131;  Martin  v. 
Sherman,  2  Id.  341.  343;  Greer's 
hsirs  V.  Boone^  5  B.  Monroe,  554, 
557 ;  BeU  et  al.  v.  Bell,  1  Kelly, 
637.  641. 

The  equity  of  the  wife  \%  to  a  rea- 
sonable and  adequate  settlement  upon 
herself  and  her  children ;  and  the 
adequacy  will  depend  upon  all  the 
circumstances  of  the  case,  to  be  as- 
certained upon  a  reference  to  a 
roaster ;  and  the  settlement  may  ex- 
tend to  the  whole  or  a  part  of  the 
property ;  Kenny  v.  Udall,  5  John- 
son's Chancery,  464,  478  ;  Udall  v. 
Kenney,  3  Cowen,  691,  606 ;  Ham- 
land  V.  Myers,  6  Johnson's  Chan- 
cery, 25,  27 ;  Napier  and  others  y. 
Howard,  3  Kelly,  193,  205.  The 
term  adequate  is  a  relative  term,  and 
in  determining  the  question  of  ade- 
quacy, regard  will  be  had  to  the 
whole  extent  of  the  fortune  brought 
by  the  wife ;  Ex  parte  Beresford, 
1  Desaussure,  263, 268.  In  ordinary 
cases,  the  courts  will  not  require  the 
whole  to  be  settled  upon  the  wife ; 
but  if  the  husband  be  entirely  insol- 
vent, and  there  be  no  other  provision 
for  the  wife,  or  if  it  be  a  case  in 
which  he  has  married,  without  per- 
nu8sion»  a  ward  of  the  court,the  whole 
23 


may  be  appropriated  to  the  wife; 
Helms  V.  Franciscus^  2  Bland,  546, 
577 ;  Bowling  and  Boucher  t. 
Winslow's  ad'r,  5  B.  Monroe,  29, 
31. 

In  like  manner,  the  wife's  equity 
is,  in  general,  for  a  provision  to  lake 
effect  after  the  death  of  the  husband; 
and  he  is  entitled  to  the  interest 
during  his  life,  where  he  lives  with 
and  supports  her;  but,  again,  if  the 
husband  has  deserted  or  ill-treated 
her,  or  is  wholly  insolvent,  and  the 
wife  destitute,  the  maintenance  pro- 
vided for  her,  will  be  directed  to 
commence  immediately,  and  the  in- 
come  will  be  ordered  to  be  paid  to 
her,  or  to  a  trustee  for  her ;  Dumond 
v.^a^ef,4Johnson's  Chancery,  3 18, 
323 ;  Kmny  v.  UdaU,  5  Id.  464, 480 ; 
S.  C.  3  Cowen,  591,  607,  609; 
Helms  v.  Franciscus%  2  Bland,  545, 
574 ;  see  also,  Starrett  v.  JVynn  and 
another,  17  Sergeant  db  Rawle,  130. 

Where  an  assignee  or  creditor  of 
the  husband  files  a  bill  to  reach  the 
wife's  property,  she  may  interpose 
her  claim  to  a  settlement,  by  petition, 
without  resorting  to  a  bill ;  and  the 
practice  of  the  court,  in  all  cases,  is 
to  refer  it  to  a  Master  to  inquire  and 
report  whether  any  and  what  settle- 
ment ought  to  be  made ;  Mwn^ord 
V.  Murray,  I  Paige,  620,  621 ;  Du- 
vail  V.  The  Farmers^  Bank  of  Ma- 
ryland, 4Qill  &  Johnson,  283,  293. 
When  the  husband  himself  is  suing 
for  a  legacy  or  distributive  share  due 
to  the  wife,  she  must  be  made  a 
party  to  the  bill,  and  then  a  provi- 
sion will  be  compelled,  unless  she 
wave  it;  Schuyler  v.  Hoyle,  5  John- 
son's Chancery,  196,  210;  Bingo  ei 
al.  V.  Warder i  fyc,  6  B.  Monroe, 
514;  Chase  v.  Palmer,  25  Maine, 
342,  348  :  and  the  practice  appears, 
formerly,  to  have  been  to  impound 
the  property  until  the  husband  pro- 
posed terms  of  settlement  before  a 
Master,  and  for  the  Coart  to  judge 
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of  the  safficiency;  but  probably* 
DOW,  the  Court  will  order  a  Master 
to  inquire  and  report  what  are  pro* 
per  terms  ;  see  Howard  v.  MoffalU 
2  Johnson's  Chancery,  206.  208; 
ma  T.  miU  l  8trobhart*s  Equity,  2, 
24.  The  court  will  not,  tx  officio^ 
withhold  the  properly  or  money 
from  the  husband  until  a  settlement 
is  made,  nor  will  it  order  a  settle- 
ment,  absolutely,  upon  the  applica- 
tion of  a  stranger,  without  the  con- 
sent of  the  husband  ;  the  application 
for  a  settlement  must  be  from  the 
wife  herself,  or  her  guardian,  or  at- 
torney, or  some  one  standing  in  a 
similar  situation  to  her:  but  on  the 
other  hand,  the  court  will  not  order 
the  property  to  be  transferred  to  the 
husband,  until  the  wife  has  been 
consulted:  of  its  own  motion,  it  will 
merely  direct  an  inquiry,  whether 
any,  and  what,  provision  has  been 
made  for  the  wife,  and  whether  ihe 
wife  will  consent  that  the  fund  shall 
be  paid  to  the  husband  ;  Myers  v. 
Myers,  1  Bailey's  Equity,  24,  82  ; 
Yeldell  et  al.  v.  Quarles  ^  Wife, 
Dudley's  Equity,  55:  see  also 
Helms  V.  Franciscus,  2  Bland,  545, 
575. 

The  wife's  equity  is  so  substantial 
an  interest  that  it  will  constitute  a 
valuable  <;onsideration  for  a  post- 
nuptial settlement  by  the  husband 
upon  the  wife.  A  voluntary  settle- 
ment, upon  such  a  basis,  will,  to  the 
extent  of  that  equity,  be  supported 
in  Chancery,  as  against  creditors : 
Wickes  V.  C/arAc,  8  Paige,  161,  166; 
S.  C.  3  Edwards,  58,  63 ;  Partridge 
y.  Havens,  10  Paige,  618,  624; 
StaJte,  use  of  Stevenson  v.  Reigart, 
1  Gill,  3,  27 ;  Helmes  v.  Francis- 
cus,  2  Bland,  545,  576,  579;  Perry- 
clear  v,  Jacobs,  2  Hill's  Chancery, 
504,  509,  510 ;  S.  C.  Riley's  Chan- 
cery, 47,  50 ;  Sibely  if  Morrison  v. 
Tutt,  I  McMullan's  Equity,  320, 
828.    mI  think  it  may  be  assumed 


as  a  rule,"  said  the  Yice-chancellory 
in  Wickes  v.  Clarke,  "  that  the  same 
circumstances  which  would  induce 
the  court  to  compel  a  settlement  by 
the  husband  or  those  claiming  under 
him  or  in  his  right,  will  operate  to 
uphold  a  deed  of  settlement  already- 
made,  to  the  same  extent  that  would 
be  required  if  one  should  be  directed 
to  be  made  under  the  view  of  the 
court."  See,  however, />(>/(/'«  frti«- 
tee  V,  Geiger's  MmW,  2  Grattan, 
98. 

In  looking  at  the  Tarious.  cases 
upon  the  present  subject,  it  is  obvi- 
ous that  the  wife's  equity  to  a  set- 
tlement out  of  her  equitable  choses 
in  action,  is  a  distinguishable  prin- 
ciple from  the  wife's  claim  to  a 
maintenance  out  of  her  estate  in  the 
case  of  her  husband's  neglect  or  fail- 
ure to  support  her.  The  former 
takes  effect  after  the  husband's  death, 
the  latter  immediately:  the  former 
extends  to  only  a  part  of  the  fund 
in  question,  the  laller  may  embrace 
the  whole  of  it :  the  former  applies 
only  upon  equitable  interests  which 
are  stili  sub  judice,  the  latter  may 
be  enforced  against  property  which 
is  fully  under  the  control  of  the  hus- 
band. Nor  is  the  latter  to  be  consi- 
dered as  an  extended  branch  of  the 
other;  it  appears  to  come  from  a  dif- 
ferent root,,  and  to  be  a  part  of  that 
suspension,  or  arrest,  of  the  legal 
powers  and  rights  of  the  husband, 
in  respect  to  the  wife's  separate  es- 
tate, which  chancery  enforces  upon 
breach  of  the  legal  obligation  and 
duty  to  support  the  wife,  whether 
that  breach  of  duty  arise  from  moral, 
or  from  prudential  misconduct,  from 
unwillingness  or  from  incapacity. 
The  maintenance  of  the  wife  from 
her  own  property  in  cases  of  the 
husband's  neglect  to  provide  for  her, 
is,  no  doubt,  a  ground  of  original 
jurisdiction,  to  be  exercised  upon  a 
bill  filed  by  her:  bat  according  to 
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the  beet  view  of  the  authorities,  that  subject  of  actiye  relief  from  chance* 
ordinary  and  inherent  claim,  known  ry,  but  is  protected  only  where  the 
strictly  as  the  wift'e  equity^  existing  husband  or  bis  representative  is  ask- 
where  there  is  no  allegation  of  mis-  ing  for  the  decree  Or  order  of  the 
behaviour  or  insolvency,  is  not  the  court. 


•HUL  ME  v,  TENANT.  [•32*] 


f  I  BRO.  C,  C.  16.(«)— 30th  JUNB    98th  JULY.    14th  DECEMBER,  1778.] 


WIFE'S  SEPARATE  PROPERTY.— Band  of  a  feme  cavertjoindy  icUh 
her  husband^  fhall  hind  her  separate  property. 


The  bill  was  filed  by  the  obligee  of  a  bond,  to  secure  180/.,  entered  into 
by  the  defendants,  husband  and  wife,  against  the  husband,  wife,  and  her 
surviving  trustee,  to  recover  the  sums  secured  out  of  the  wife's  separate 
estate. 

Upon  the  marriage,  the  estates  of  the  wife  had  been  conveyed  to  trus- 
tees ;  one  part,  consisting  of  freehold  and  leasehold  lands,  in  trust  to  receive 
and  pay  the  rent*  and  profits  to  the  wife,  for  her  separate  use,  and  to  con- 
vey the  estate  itself  to  such  use  as  she,  by  her  last  will  in  writing,  or  by 
deed  or  writing  under  her  hand  and  seal,  executed  in  the  presence  of  two 
witnesses,  should  appoint ;  in  default  of  appointment,  to  the  use  and  behoof 
of  her  heirs  and  assigns  ;  other  parts  to  be  sold,  and  out  of  the  produce, 
1000/.  to  be  laid  out  according  to  the  directions  of  the  wife,  the  interest  and 
profits  to  be  paid  to  her,  and  the  principal  to  her,  or  her  order,  by  note  or 
writing  under  her  hand;  and  for  want  of  such  appointment,  to  her  execu- 
tors, administrators  and  assigns. 

This  1000/.  had  been  raised,  and  the  whole,  or  the  greatest  part  applied^ 
80  that  the  question  in  the  cause  was  with  respect  to  the  remedy  against  the 
other  estate. 

In  1769,  the  husband  borrowed  of  the  plaintiflT,  Mrs.  Hulme,  50/.  upon 
bis  and  his  wife's  bond.  In  1770,  having  occasion  for  a  further  sum,  the 
wife  herself  applied  to  the  plaintiff*,  and  borrowed  130/.,  paid  the  interest 
doe  upon  the  *former  sum  of  50/.,  and  the  [husband  and  wife]  gave  r-^^^m-y 
a  Dew  bond  for  the  180/.  L  ^  -• 

(«)  a  C^  9  Dick.  MK>,  Reg.  Lib.  1778.    A.  foL  90. 
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The  caose  bad  been  heard  before  Lord  Baikuntf  who  dismissed  the  bilK 
li  came  oa  now  te  be  re-heard. 

Mr.  Manifield  opened  for  the  plaintifT,  bat  the  reporter  was  absent. 

Mr.  Attorney  Gtntr(U(a)  for  the  defendants.— The  plaintiff  is  not  entitled 
to  the  relief  of  a  court  of  equity,  but  is  to  be  left  to  make  the  best  she  can 
of  the  security  at  law.  Trustees  for  a  woman  are  appointed  for  the  pur- 
pose of  preventing  her  from  doing  acts  prejudicial  to  herself,  under  the 
influence  of  her  husband.  The  husband's  credit  not  being  good,  the  plain- 
tiflfhas  taken  the  wife's  bond.  The  husband  was  indebted.  He  and  his 
wife  are  co-obligors,  and  it  is  done  with  the  approbation  of  the  plainiifTs 
attorney,  who  must  know  it  was  void.  He  ought  to  have  insisted  upon  a 
mortgage  of  her  separate  property.  This  Court  will  never  look  upon  bonds 
as  appointments  where  the  party  could  not  enter  into  the  bond.  In  many 
cases  of  bonds  with  penalties,  the  Court  considers  the  bond  as  the  form  only, 
and  as  evidence  of  the  substance,  and  will  not  sutler  the  party  to  be  free 
upon  payment  of  the  penalty ;  but  in  the  case  of  an  infant,  where  it  is  void- 
able only,  the  taking  of  the  bond  will  not  aid  the  taker  in  equity.  I  do  not 
contend  that  a  married  woman  cannot  contract  in  respect  to  her  separate 
property,  but  the  party  contracting  must  take  a  security  agreeable  to  the 
nature  of  the  property ;  he  cannot  better  his  security.  Peacock  v.  Monk^ 
2  Yes.  IWJIfi)  closes  with  a  dictum,  the  authority  of  which  is  very  doubtful ; 
it  had  no  affinity  to  the  principal  question. 

Mr.  Selwyn^  on  the  same  side. — ^There  is  no  case  where  the  point  has 
been  determined  that  a  bond,  in  which  the  wife  joins  her  husband,  binds 
her  separate  property.  Norton  v^  7\irvill^2  P.  Wms.  144,(c)  was  against 
the  wife's  representatives,  which  is  very  difierent  from  the  present  against 
the  separate  property  settltfd  upon  her  for  life. 

[Lord  Chancellor  Thurlow. — Griffiy  v.  Cbx,  1  Yes.  517,  appears  to  be 
r»a26l  *  ^^^'^®  ^^^  *  speci6c  performance.  •The  defect  of  that  case  is, 
L  J  that  it  does  not  stale  the  trust.  It  is  said  that  a  feme  covert  is  to 
be  considered  as  a  feme  sole,  with  respect  to  every  authority  she  can  exer- 
cise over  her  separate  estate ;  but  it  is  different  where  the  consent  of  the 
trustees  is  made  essential  to  the  conveyance,  although  the  mere  appoint- 
ment of  trustees  is  not  sufficient  to  deprive  her  of  that  authority  ;  for  there 
must  be  truslee8,(d)  otherwise  she  could  have  no  separate  property .3 

Mr.  Schoyn. — In  Bucot  v.  Kennedy^(e)  Sir  Thomas  Clarke  thought  it 

{a)  Wedderhume.  (h)  See  Bellas  Suppl.  342.  (c)  2  Eq.  Ca.  Ab.  15S,  pi.  14. 

{d)  Trustees  are  not  essentially  necessary  for  the  creation  of  a  trnst  for  the  separate 
use  of  a  married  woman,  as  the  husband  will  be  converted  into  a  trustee  for  her.  See 
Bsnnet  v.  Daw$,  9  P.  Wms.  316;  tmrker  v.  Brook,  9  Ves.  583;  Rick  v.  Coekell,  9  Vet. 
369. 

(e)  Bi$eoe  ▼.  Kennedy^  at  the  Rolls,  21  st  of  July,  1762.  The  defendant,  Jane  Kennedv, 
then  the  widow  of  Ormond  Tomson,  Esq.,  being  indebted  to  the  plaintiff  Biscoe,  in  1141. 
bv  bond,  22nd  of  April,  1755,  and  being  possessed  of  several  leasehold  houses,  and  of 
1000/.  E^t  India  Stock,  by  settlement  on  her  marriage  with  the  defendant  James 
Kennedy,  all  her  personal  estate  (excepting  500/.  East  India  Stock,  which  the  husband 
was  to  have)  was  conveyed  to  thu  defendant  M*Cullock,  in  trust  for  the  separate  use  of  the 
defendant  Jane.  The  marriage  having  taken  effect,  the  plaintiff  6led  his  bill  (without 
having  sued  the  husband)  to  have  the  separate  estate  of  the  wife  applied  to  the  payment 
of  the  debt ;  which  bill  was  dismissed.  The  plaintiff  then  rued  out  writs  against  James 
and  Jane  Kennedy  ;  but  James  Kennedy  absconding,  could  not  be  served,  and  the  plain- 
tiff  proceeded  to  outlawry,  and  then  61ed  this  bill,  to  be  paid  out  of  the  wife's  leparatB 
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was  to  be  considered  as  the  property  of  a  feme  sole ;  bat,  in  that  ease,  the 
bond  was  given  before  the  marriage  of  the  parties. 

[Lord  Chancellor  Thurlow. — Do  yoa  consider  that  case  as  deciding  that 
her  properly  was  liable  to  her  acts  only  whilst  she  was  a  feme  sole  T] 

Mr.  Sdwyn, — A  feme  covert  can  execate  no  act  except  by  virtue  of  a 
power,  or  with  the  consent  of  the  trustees,  or  by  some  means  referring  to 
her  separate  property  ;  but,  in  this  case,  there  is  no  reference  whatsoever 
to  her  separate  property,  or  consent  of  trustees.  It  is  not  wholly  imma- 
terial that  the  plaintiff  has  sued  at  law.  In  Machorro  v.  Stonehottae,  iti 
July  last,  upon  marriage,  a  sum  was  agreed  to  be  laid  out  in  the  funds,  upon 
trust  that  the  dividends  should  be  to  the  separate  use  of  the  wife ;  the 
plaintiff  bought  the  interest  during  the  lives  of  the  husband  and  wife,  for 
eight  years*  purchase ;  there  was  no  fraud.  A  bill  was  brought  against 
the  trastee  for  a  transfer.  Mrs.  Sionehouse,  in  her  answer,  insisted  this 
was  against  her  consent,  but  there  was  evidence  in  the  cause  that  they  had 
both  consented.  This  bill,  so  circumstanced,  was  dismissed  with  costs,  by 
♦his  Honor  (Sir  Thomas  Sett^ll,)  who  seemed  shocked  at  the  pro-  p»«o«n 
position  that  a  married  woman  could  be  bound  by  an  act  done  in  L  -^ 
conjunction  with  her  hasband.(/) 

Mr.  Mansfield,  in  reply. — ^It  is  now  laid  down  that  a  woman,  having 
separate  property,  cannot  dispose  of  it  but  by  the  means  pointed  out  by  the 
eettlement,  and  with  the  consent  of  her  trustees.  It  seemed  to  me  that  a 
feme  covert,  having  separate  property,  was  to  that  intent(g')  a  feme  sole, 
and  might  borrow  money  and  give  securities.  The  consent  of  the  trustees 
has  been  decided  not  to  be  necessary ;  the  use  of  trustees  being  only  to 
guard  it  against  the  husband.  Here,  it  is  to  such  uses  as  she,  by  deed  or 
will,  should  appoint.  Mr.  Altomey- General  and  Mr.  Selwyn  argue  upon 
the  ground  that  the  bond  was  void  ;  that  is  begging  the  question.  If  we 
are  right,  though  void  at  law,  it  is  not  void  here.  The  latter  of  these  two 
bonds,  that  to  secure  180/.,  was  given  on  the  mere  motion  of  the  wife ;  no 
objection  arises  from  the  plaintiff's  having  sued  at  law :  it  was  a  legal  secu- 
rity against  the  husband.  As  to  an  infant's  bond:  an  infant  is  never  con- 
sidered here  as  an  adult,  but  a  feme  covert  is  very  often  considered  a  feme 
sole.  In  Norton  v.  7\irviU,  the  assets  were  considered  as  being  bound 
when  she  was  dead  ;  then  her  property  must  have  been  bound  whilst  she 
was  living.  That  case  is  decisive  of  the  present  question.  The  dictum  in 
Peacock  V.  Monk  is  mentioned  as  falling  from  Lord  Hardwicke,  and  natu. 
rally,  as  being  the  general  rule  governing  the  property  of  women,  and 
taking  that  particular  case  out  of  the  rule.  In  Biscoe  v.  Kennedy,  the 
separate  property  could  not  be  the  subject  in  dispute,  the  debts  of  a  feme 
sole  falling  on  her  husband.    In  Machorro  v.  Sionehouse,  the  woman  lived 

wtate.  The  defendant  insiited,  thtt  dorin^  her  ha»band*fl  life,  her  neparate  property  wm 
not  liable  to  this  debt,  contracted  by  her  while  rale.  The  plaintiff  contended  that  the 
■ettlcnient  aa  to  him  was  fraudulent.  Upon  Uic  hearing  his  Honor  declared,  that  upon 
the  eircumscances  of  the  case,  the  effects  of  the  defendant,  vested  in  her  tru.^tee,  were  (o 
be  considered  a<(  the  property  of  a  feme  sole,  and  ordered  the  plaintiff's  debt  and  costs  to 
be  paid  out  of  the  500i.  East  India  Stock,  in  the  hands  of  the  trustee. 
(/)  Scd  vide  contra,  Stanford  r.  ManhaO,  2  Atk.  68;  Pyhui  ▼.  Smithy  3  Bro.  C.  C 

(g)  Qy.  extent 
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separate  from  the  hasband,  and  probably  some  fraad  struck  the  learned 
judge. 

Lord  Chancellor  Thurlow. — My  doubt  arises  principally  upon  the 
form  of  the  relief,  rather  than  the  principles  upon  which  the  bill  is  brought ; 
it  is  a  bill  brought  by  the  obligee  upon  a  joint  bond  by  husband  and  wife 
r*^9Rl  ^^^  180^**  ^0  recoTer  that  sum  out  of  the  separate  property  of  the 
L  -^  wife.  *It  is  brought  against  the  wife,  the  husband,  and  the  trus- 
tees, for  attaining  the  most  extensive  and  perfect  relief  which  the  sftuatioa 
of  her  separate  properly  will  enable  her  or  her  trustees  to  afford. 

The  question  is,  what  sort  of  execution  this  Court  will  award  against  that 
separate  property  t  It  is  created  by  deed,  and  is  real  estate  conveyed  to 
trustees,  as  to  a  considerable  part  of  it,  in  trust  to  receive  and  pay  the  rents 
to  the  wife,  and  to  convey  the  estates  themselves  according  to  the  appoint* 
ment  of  the  wife,  by  her  last  will  and  testament  in  writing,  or  by  deed  or 
writing  under  her  hand  and  seal,  executed  in  the  presence  of  two  or  more 
witnesses ;  and,  for  want  of  such  declaration  or  appointment,  to  the  use  and 
behoof  of  the  wife,  her  heirs  and  assigns  ;  as  to  other  parts,  in  trust,  to  be 
sold,  and  out  of  the  produce  of  the  sale,  1000/.  to  be  retained  by  the 
trustees,  to  be  laid  out  according  to  the  directions  of  the  wife,  the  profits  to 
be  paid  to  her,  and  the  principal  to  her  or  her  order,  by  note  or  writing 
under  her  hand ;  and,  for  want  of  such  appointment,  to  her  executors, 
administrators,  and  assigns. 

The  rule  laid  down  in  Peacock  v.  M(mk,2Yea.  190,  that  a  feme  covert  act* 
ing  with  respect  to  her  separate  property^  is  competent  to  act  in  all  respects 
as  if  she  was  a  feme  sole^  is  the  proper  rule,  and  necessary  to  support  the 
decisions  on  this  subject.  The  consequence  was  that,  in  Allen  v.  Pap^ 
worthy  I  Yes.  163,(iS:)  where  a  bill  was  brought  by  husband  and  wife  for  an 
account,  the  wife,  together  with  her  husband,  submitting  that  the  profits  of 
her  separate  estate  should  be  applied  to  pay  the  husband's  debts,  she  was 
bound  by  that  submission,  and  the  profits  of  her  separate  estate  were  by 
decree  directed  to  be  so  applied.  In  Grigby  v.  Cox^  where  the  wife  had 
contracted  to  sell  her  separate  estate,  being  authorized  by  settlement  to  dis- 
pose of  it,  the  Court  bound  her,  as  a  person  equally  competent  as  if  sole,  to 
a  specific  performance  of  that  contract :  I  take  it,  therefore,  it  is  impossible 
to  say,  but  that  a  feme  covert  is  competent  to  act  as  a  feme  sole^  with  res- 
put  to  her  separate  property^  where  settled  to  her  separate  use. 
r»a2Ql  *But  ibe  question  hero  goes  a  little  beyond  that ;  it  is  not  only ^ 
L  -*  how  far  she  may  act  upon  her  separate  property:  I  have  no  doubt 
about  that ;  but  the  question  is,  how  far  her  general  personal  engagements 
shall  be  executed  out  of  her  separate  property.  If  she  had  by  instrument 
contracted  that  this  or  that  portion  of  her  separate  estate  should  be  disposed  ' 
of  in  this  or  that  way,  I  think  she  and  her  trustees  might  have  been  decreed 
to  make  ihatdisposition;  but  if  she  enters  into  an  engagement,  which  would 
make  a  feme  sole  liable  to  the  whole  extent  of  the  contract  as  to  her  person, 
&c.  in  every  respect,  it  is  clear  such  general  engagement,  entered  into  by  a 
feme  covert,  will  not  bind  her  as  such.  It  is  not  like  the  case  of  an  infant, 
who  is  incapable  of  acting ;  but  in  respect  to  a  feme  covert,  determined  cases 

(A)  See  a  fuller  and  more  correct  statement  of  the  case  in  Belt's  Suppl.  p.  91. 
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seem  to  go  thas  far,  that  the  general  engagement  of  the  wife  shall  operate 
upon  her  pereond  property,  shall  apply  to  the  rente  and  profits  of  her  real 
estate^  and  that  her  trustees  shall  be  obliged  to  apply  personal  estate,  and 
rents  and  profits  when  they  arise,  to  the  satisfaction  of  such  general  enr 
gagemerU  ••  biU  this  Court  has  not  used  any  direct  process  against  the 
separate  estate  of  the  wife,  and  the  manner  of  coming  at  the  separate  prO' 
perty  of  the  wife  has  been  by  decree  to  bind  the  trustees,  as  to  personal 
estate  in  their  hands,  or  rents  and  profits,  according  to  the  exigency  of 
justice,  or  of  the  engagement  of  the  wife,  to  be  carried  into  execution.{i) 
I  koow  of  DO  case  which  has  gone  further  than  that.  Suppose  the  wife  to 
have  power,  by  settlement,  to  dispose  of  her  real  estate  to  any  uses  she  shall 
think  fit,  yet  the  trustees  must  make  the  formal  instrument,  without  which 
the  estate  cannot  pass.  I  know  of  no  case  where  the  general  engagement 
of  the  wife  has  been  carried  to  the  extent  of  decreeing  that  the  trustees  of 
her  real  estate  shall  make  conveyance  of  that  real  estate,  and  by  sale,  mort- 
gage, or  otherwise,  raise  the  money  to  satisfy  that  general  engagement  on 
the  part  of  the  wife.  It  may  be  difficult  to  give  relief  here  without  doing 
something  of  that  kind,  because  that  part  of  the  real  estate  which  was  to  be 
sold  has  been  sold,  and  the  money  has  been  applied,  with  the  direction  of 
the  wife,  by  the  hand  of  the  trustee,  who  consequently  is  no  longer  liable  as 
to  that  sum  ;  so  that  so  far  as  •the  1000/.,  it  seems  out  of  the  reach  p»«q/>T 
of  this  Court,  the  trustee  alleging  that  the  money  is  paid,  or  not  ^  -^ 
remaining  in  his  hands. — [Mr.  Ambler. — Only  part  paid  over.] — 1  believe 
there  is  no  instance  of  a  personal  decree  against  a  feme  covert,  for  payment 
of  any  sum  whatever.  Though  her  separate  personal  property  is  liable, 
yet  the  decree  is  to  fetch  forth  her  separate  estate,  and  make  it  liable  to  her 
engagement.  No  lease  found  in  the  hands  of  the  trustee  is  now  before  the 
Court ;  we  cannot  come  at  it.  As  a  bond  it  is  void,  otherwise  an  extent 
might  have  gone. 

July  28th,  1778. 

Lord  Chancellor  Thurlow. — 1  have  no  doubt  about  this  principle,  that 
if  a  court  of  equity  says  a  feme  covert  may  have  a  separate  estate,  the 
Court  will  bind  her  to  the  whole  extent  as  to  making  that  estate  liable  to 
her  own  engagements  ;  as  for  instance,  for  payment  of  debts,  ^c.  But, 
although  the  remedy  here  is  more  extensive  than  in  a  court  of  law,  I  do  not 
find  the  Court  has  ever  ordered  a  power  to  be  executed ;  it  has  industriously 
stopped  short  of  so  doing,  and  has  only  given  a  remedy  by  stopping  the 
fund,  where  the  power  was  executed ;  therefore  I  cannot  order  the  feme 
covert  to  execute  her  power,  but  I  am  exceedingly  clear  that  the  leasehold 
estate  will  be  liable. 

It  stood  referred  to  the  Master  to  take  an  account  of  the  rents  and  profits 
of  the  leasehold  estates  ;  but,  before  any  report,  the  parties  came  to  a  com- 
promise, upon  the  defendant  Frances  paying  the  principal  sum  borrowed, 
withjnterest,  without  any  costs.(iS:) 

(i)  Sec  alwj  Francis  v.  Wifxell,  1  Madd.  258  ;  AyleU  v.  Ashton,  1  My.  *.  Cr.  105, 112, 
{k)  See  Stanford  v.  Marihall,  2  Atk.  68 ;  SockeU  v.  Wray,  4  Bro.  C.  C.  483. 
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••That  at  law,"  observes  Lord 
Brougham^  «•  a  feme  covert  cannot 
in  any  way  be  sued,  even  for  neces- 
saries, is  certain.  Bind  herself,  or 
ber  husband,  by  specially,  she  can- 
not; and,  although  living  with  him, 
and  not  allowed  necessaries,  or  apart 
from  him,  whether  on  an  insufficient 
allowance  or  an  unpaid  allowance, 
she  may  so  far  bind  him  that  those 
who  furnish  her  with  articles  of  sub- 
sistence may  sue  him  ;  yet,  even  in 
respect  of  these,  she  herself  is  free 
from  all  suit.  This  is  her  position 
of  disability,  or  immunity  at  law ; 
and  this  is  now  clearly  sealed.  Her 
separate    existence   is  not   contem- 

r*33ll  ^^^^^^  '  *"  '*  "merged  ^7  ^be 
L  -•  coverture  in  that  of  her  hus- 
band ;  and  she  is  no  more  recog- 
nised than  is  the  cestui  que  trust  or 
the  mortgagor,  the  legal  estate,  which 
is  the  only  interest  the  law  recog- 
nises, being  in  others.*' 

•«  But,  in  equity,  the  case  is 
wholly  difierent.  Her  separate  ex- 
istence, both  .as  regards  her  liabili- 
ties and  her  rights,  is  here  abund- 
antly acknowledged ;  not,  indeed, 
that  her  person  can  be  made  liable, 
but  her  property  may,  and  it  may 
be  reached  through  a  suit  instituted 
against  herself  and  trustees.  It  may 
be  added,  that  the  current  of  deci- 
sion has  generally  run  in  favour  of 
such  recognition.  The  principle 
has  been  supposed  to  be  carried  fur- 
ther in  Hidme  v.  Tenant y  than  it 
had  ever  been  bi'fore,  because  there 
a  bond,  in  which  the  husband  and 
wife  joined,  and  which,  indeed,  so 
far  as  the  obligation  of  the  wife  was 
concerned,  was  absolutely  void  at 
law,  was  allowed  to  charge  the 
wife's  estate  vested  in  trustees  to 
her  separate  use,  though  such  estate 
could  only  be  reached  by  implica- 
tion;  and  though,  till  then,  the 
better  opinion  seemed  to  be,  that  the 
wife  could  only  bind  her  separate 


•state  by  a  direct  charge  upon  it 
Lord  Eldon  repeatedly  expressed 
his  doubts  as  to  this  case ;  but  it  has 
been  constantly  acted  upon  by  other 
judges,  and  never,  in  decision,  de- 
parted from  by  himself:"  Murrag 
V.  Barltt,  3  My.  &  K.  220,  222. 

The  rule  laid  down  in  Peacock  r. 
Monk,  that  a  feme  covert,  acting 
with  respect  to  her  $eparate  property^ 
is  competent  to  act  in  all  respects 
as  a  feme  sole,  is  said  by  Lord 
Thurlow,  in  Uulmt  v.  Tenant ^  to 
be  the  proper  rule,  and  necessary 
to  support  the  decisions  oo  this  sul>- 
ject. 

Thus,  it  has  been  established  ever 
since  the  case  oi  Feltiplace  v.  Gorgen^ 
I  Ves.  jun.  46 ;  S.  C,  3  Bro.  C.  C. 
8,  that  personal  property  settled 
upon  a  feme  covert  for  her  separatb 
use,  is  to  be  enjoyed  with  all  its 
incidents ;  and  that,  as  the  jus  dia- 
ponendi  is  one  of  them,  she  may, 
although  there  is  no  express  power 
of  disposition  given  to  her,  dispoee 
of  it,  either  by  acts  inter  vivos,  or  by 
will :  Rich  v.  Cockell,  9  Ves.  869  ; 
^^agBtoff  v.  Smith,  9  Ves.  620; 
and  the  power  of  a  married  woman 
to  dispdse  of  personal  property 
settled  to  her  separate  use  extends 
to  interests  in  reversion,  as  well 
those  in  possession :  Sturgis  v. 
Corp,  13  Ves.  190.  As  to  real 
estate,  it  has  been  held,  that  when  it 
was  settled  to  the  separate^  use  of  a 
feme  covert,  she  could  not,  without 
an  express  power  of  appointment, 
dispose  of  it  by  will  or  otherwise 
than  by  fine  or  recovery,  so  as  to 
disinherit  or  bind  her  heir,  Churchill 
V.  Dibben,  2  Kenyon's  Rep.,  part  2, 
68.  84 ;  ^non,,  ciied  in  Peacock  v. 
Monk,  2  Ves.  192;  Sanders  on 
Uses  and  Trusts,  380 ;  and  it  is 
conceived  that  she  can  only  effect 
that  object  now  by  deed  acknow- 
ledged ;  but  it  is  clear  that  j-»nqoT 
a  feme  covert  has  the  *same  L        ^ 
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power  orer  her  life  interest  io  reftl 
estates  S€*ttled  to  her  separate  use  as 
she  woald  have  bad  she  been  a 
feme  sole,  and  a  contract  to  sell  or 
mortgage  her  interest  would  be  spe- 
ci6cally  enforced  against  her:  Stead 
T.  Nel§on^  2  Beav.  245;  Watn- 
Wright  V.  Hardisfy^  2  Bear.  868. 
In  Major  v.  Laniley^  2  Russ.  db 
My.  867,  where  rf  married  woman, 
being  entitled  for  life  to  her  separate 
use,  to  a  revereionary  interest  in  an 
annuity  charged  on  real  estate, 
joined  with  her  husband  in  assign- 
ing it.  Sir  John  LeacK,  M.  R., 
although  she  had  levied  no  fine, 
held  her  bound  after  the  death  of 
her  husband,  by  the  assignment. 

Lord  Thurlow,  in  Huime  y,  Te- 
fumij  following  the  opinion  that  was 
at  one  time  prevalent,  thought  that 
troatees  were  essentially  necesssary 
to   the   existence  of   separate    pro- 
perty.    It  has,  however,  been  long 
since    established,  that,  if   real    or 
personal  estate  be  given  to  or  settled 
opoQ  a  married  woman  for  her  sepa- 
rate uae,  without  the  interposition  of 
trustees,  still,  in  equity,  the  intention 
will   be  efiectuated,  and  the  wife's 
interest  protected  by  the  convereion 
of   her    husband  into  a   trustee  for 
Jier :  Rennet  v.  Davis,  2  P.  Wms. 
816;   Parker  v.  Brooke,  9  Ves.  583 ; 
Sich  V.  Cockell,  9  Ves.  375 ;  RoUfe 
T.  J9udder,Banh.  187;  Prichard  v, 
J9mes,  1  T.  db  R.  222 ;  Newlands  v. 
Paynter,  10  Sim.  877;  4  My.&C. 
408  ;   and  where  there  are  trustees, 
notwithstanding  the  decision  of  Lord 
Ro9B/yn,  in  Whiatler  v.  Newman,  4 
Vem.    l:M«  and  Mores  v.  Huiih^  5 
Ves.    692,  it  is  now  clear,  that  a 
married  woman  can  bind  her  aepa* 
rate   property,  without  their  assent, 
unk'ss  it  is  rendered  necessary  by  the 
instruno^nt  giving  her  that  property. 
See   JSssex  v.  Mkins,  14  Ves.  542, 
srhere  the  grant  of  an  annuity  by  a 
irried  ^^oman  out  of  her  personal 


property  settled  to  her  separate  nse 
was  established,  without  the  assent 
of  the  trustees.  See,  also,  Origby 
V.  Cox,  1  Ves.  518 ;  Pybusv.  Smithy 

1  Ves.  jun.  193;  and  Parkes  t. 
WhUe,  1 1  Ves.  223.  The  cases  of 
Whistler  v.  Newman  and  Mores  t. 
Huish  may,  therefore,  be  considered 
as  overruled.  A  msrried  woman 
may  give  to  her  husband  the  same 
interest  in  her  separate  property,  as 
she  can  to  any  other  person  ;  Essex 
V.  Atkins,  14  Ves.  542  ;  Chigby  r. 
Cox,  1  Ves.  518. 

In  the  cases  before  mentioned, 
the  married  woman  has  acted  unth 
respect  to  her  separate  property,  and 
thus  shown  her  intention  to  deal  with 
it. 

The  point  decided  by  Hulme  t. 
Tenant  goes  much  farther  than 
that,  and  shews  that  her  separate 
property  will  be  bound  by  general 
engagements  which  do  not  refer 
to,  or  make  mention  of  it.  It  has 
accordingly  been  frequently  held, 
that  the  separate  estate  of  a  feme  co- 
vert is  rendered  liable  to  pay  her 
bond.  See  LiUia  v.  Airey,  1  Ves. 
jun.  277 ;  Norton  v.  Turvill,  2  P. 
Wms.  144  ;  Peacock  v.  Monk,2yes. 
193 ;  although  it  be  given  to  her 
*husband,  or,  although  she  (-»«««-! 
have  joined  in  it  with  him,  L  ^ 
as  in  Hulme  v.  Tenant;  or  with  a 
stranger :  see  Heatley  v.  Thomas^ 
16  Ves.  696  ;  Stanford  y,  Marshall, 

2  Aik.  68.  The  same  was  held  as 
to  a  bill  of  exchange,  accepted  by  a 
feme  covert,  in  Stuart  v.  Lord  Kirk- 
wall,  3  Madd.  387;  and  as  to  a 
promissory  note  given  by  a  feme  co- 
vert in  Bullpin  v.  Clarke,  17  Ves. 
365;  Field  r.  Sowl€,4  Russ.  112. 
In  Master  v.  Fuller,  4  Bro.  C.  C. 
19,  1  Ves.  jun.  513,  the  separate  es* 
tate  of  a  feme  covert  was  held  to  be 
bound  by  an  agreement  entered  into 
by  her  without  the  knowledge  of  her 
husband,  to  pay  an  additional  rent 
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for  a  house.  And  in  Murray  y. 
Barlet,  3  My.  &  K.  210,  il  was  held, 
by  Lord  Brougham^  overruling  the 
decision  of  Sir  L,  Shadweli,  V.  C, 
that  the  estate  of  a  feme  covert  was 
liable  to  the  payment  of  the  costs  of 
folicitors,  whom  she  had  by  various 
letters  instructed  to  act  on  her  be- 
half, promising  or  giving  them  to 
understand  that  she  would  pay  the 
costs  and  charges  to  become  due  to 
them,  for  business  done  for  her,  al- 
though she  did  not  refer  to  her  sep- 
arate property,  or  expressly  promise 
to  pay  such  costs  and  charges  out  of 
it.  "  The  present,"  observes  his 
Lordship,  «*  is  by  no  means  a  case  of 
mere  general  charge.  If  it  were,  I 
have  no  doubt  that  the  claim  would 
well  lie,  but  these  are  written  pro- 
mises. I  hold  a  retainer  in  writing 
to  imply  a  promise  to  pay  whatever 
shall  be  reasonably  and  lawfully  de- 
manded by  the  solicitor  or  attorney 
acting  under  that  retainer.  So,  if 
there  be  no  formal  retainer,  but  only 
a  written  acknowledgment  or  adop- 
tion of  the  professional  conduct,  or 
instructions  in  writing  to  proceed 
further,  the  party  who  gives  such 
written  instructions,  in  efiect  pro- 
mises  to  pay  whatever  may  lawfully 
become  due  to  one  acting  in  obedi- 
ence to  them ;  that  is,  to  pay  the 
costs  which  shall  be  taxed." 

In  many  cases  it  has  been  errone- 
ously held,  that  the  general  engage- 
ment of  a  married  woman,  in  writ- 
ing,  operate  and  are*  valid  only  as 
appointments  made  with  reference 
to  the  separate  estate,  and  not  as 
mere  contracts ;  and,  consequently, 
as  a  mere  verbal  contract  cannot 
operate  as  an  appointment,  that  the 
separate  estate  of  a  feme  covert  is 
not  bound  by  her  general  engage- 
ments unless  they  are  in  writing. 
See  Clerk  v.  Miller,  %  Aik.  379; 
Bowling  y,  Magture,  Rep.  l. 
Plunkett,  10 ;  Ballon  y.  WiUiamM, 


2  Ves,  jun.  142 ;  Cheatlty  v.  Nobk^ 

3  Madd.  04 ;  Stuart  v.  KirkwaU,  Z 
Madd.  380 ;  AscuUar  v.  AguUar,  6 
Madd.  418;  Chester  v.  Piatt,  1  V. 
&  B.  334 ;  Murray  v.  Barlee,  4 
Sim.  82,  per  Sir  L.  ShadweU,  Y.  C. 
The  more  recent  cases,  however, 
upon  the  authority  of  the  principal 
case,  decide  that  a  feme  covert  can, 
as  to  her  separate  estate,  enter  into 
contracts  in  the  same  manner  as  a 
feme  sole,  and  that  her  contracts  or 
engagements,  upon  this  principlct 
*are  equally  binding  whelh-  p«oo4T 
er  they  are  written  or  mere-  L  -^ 
ly  verbal,  and  that  it  is  therefore  un- 
necessary, as  well  as  incorrect  in 
principle,  to  speak  of  her  written  en- 
gagements as  operating  merely  as 
appointments.  See  Murray  y. 
Barlee,  3  My.  &  K.  223  ;  Owens  v. 
Bickenuon,  I  Cr.db  Fh.  53;  MiJ/er 
V.  Fuller,  4  Bro.  C.  C.  19.  This 
doctrine  has  been  most  ably  support* 
ed  in  Lord  Brougham's  elaborate 
judgment  in  Murray  v.  Barlet,  8 
My.  <&  K.  223.  ^  In  all  these  ca- 
ses," says  his  Lordship,  •«!  take  the 
foundation  of  the  doctrine  to  be  this : 
the  wife  has  a  sepane  estate,  subject 
to  her  own  control,  and  exempt  from 
all  other  interference  or  authority. 
If  she  cannot  affi'Ct  it,  no  one  can  ; 
and  the  very  object  of  the  settlement 
which  vests  it  in  her  exclusively,  is 
to  enable  her  to  deal  with  it  as  if  she 
were  discovert.  The  power  to  af- 
fect it  being  unquestionable,  the 
only  doubt  that  can  arise  is,  whether 
or  not  she  has  validly  encumbered  it. 
At  first,  the  Court  seems  to  have 
supposed  that  nothing  could  touch 
it  but  some  real  charge,  as  a  mort- 
gage, or  an  instrument  amounting  to 
an  execution  of  a  power,  where  that 
view  was  supported  by  the  nature  of 
the  settlement.  But  afterwards  her 
intention  was  more  regarded,  and  the 
Court  only  required  to  be  satisfied 
that  she  intended  to  deal  with  her 
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separate  property.     When  she  ap- 
peared to  have  done  so,  the  Court 
held   her   to  have  charged  it,  and 
made  the  trustee  answer  ihe  demand 
thus  created  against  it.     A  good  deal 
ofthe  nicety  thai  attends  the  doctrine 
of  powers  thus  came  to  be  imported 
into  this  consideration  of  the  subject. 
If  the   wife  did    any   act  directly 
charging  the  separate  estate,  no  doubt 
could  exist ;  just  as  an  instrument  ex- 
pressing tQ  be  in  execution  of  a  power, 
was  always,  of  course,  considered  as 
made  in  execution  of  it.  But  so,  if  by 
any  reference  to  the  estate,  it  could  be 
gathered  that  such  was  her  intent, 
the  same  conclusion  followed.  Thus, 
if  she  only  executed  a  bond,  or  made 
a  note,  or  accepted  a  bill,  because 
those  acts  would  ha?e  been  nugatory 
if  done  by  a  feme  covert,  without 
any  reference  to  her  separate   es- 
tate, it  was  held,  in  the  cases  I  have 
above  cited,  that  she  must  be  intend- 
ed to  have  designed  a  charge  on  that 
estate,  since  in  no  other  way  could 
the  instrument  thus   made   by   her 
have  any  validity  or  operation ;  in 
the  same  manner  as  an   instrument, 
which  can  mean  nothing  if  it  means 
not  to  execute  a  power,  has  been 
held    to  be   made  in  execution  of 
that     power,     though      no     direct 
xeference    is    made    to     the    pow- 
er.    Such  is   the   principle.      But 
doubts  have  been,  in  one  or  two  in- 
stances, expressed  as  to  the  eflfect  of 
any  dealing,  whereby  a  general  en- 
gagement only   is   raised;    that  is, 
where  she  becomes  indebted  without 
executing  any  written  instrument  at 
all.     This   point  was  discussed    in 
Gnatley   v.   Noble,  3  Madd.  70; 
r-»3^Rl  'and  the  present  Master  of 
L  ''^^-l  the  Rolls  (Sir  John  Leaeh) 
appears,  in  the  subsequent  case  of 
Siuarl  V.  Kirkwall,  3  Madd.  387,  to 
Jiave  been  of  opinion  that  the  wife's 
separate  esute  was  not  liable  with- 
€>ni  a  charge,  and  to  have  supposed 
fthat  he  had  before  stated  that  opin- 


ion in  Gteailey  t.  Noblt^  though  be 
by  no  means  expressed  himself  so 
strongly  in  disposing  of  that  case, 
and  distinctly  abstained  from  decid- 
ing the  point.  I  own  I  can  perceive 
no  reason  for  drawing  any  such  dis- 
tinction. If,  in  respect  of  her  sep- 
arate estate,  the  wife  is  in  equity  ta- 
ken as  a  feme  sole,  and  can  charge 
it  by  instruments  absolutely  void  at 
law,  can  there  be  any  reason  for 
holding  that  her  liability,  or,  more 
properly,  her  power  of  aflfecting  the 
separate  estate  shall  only  be  exercised 
by  a  written  instrument?  Are  we 
entitled  to  invent  a  rule,  to  add  a  new 
chapter  to  the  Statute  of  Frauds,  and 
to  require  writing,  where  that  act  re- 
quires none  ?  Is  there  any  equity, 
reaching  written  dealings  with  the 
properly,  which  extends  not  also  to 
dealing  in  other  ways,  as  by  sale 
and  delivery  of  goods  ?  Shall  neces- 
sary supplies  for  her  maintenance 
not  touch  the  estate,  and  yet  money 
furnished  to  squander  away  at  play 
be  a  charge  on  it  if  fortihed  by  a 
scrap  of  writing  ?  No  such  distino- 
tion  can  be  taken  upon  any  conceiv- 
able principle.  But  one  of  the  earli- 
er cases,  Kenge  v.  Delaifall,  1  Vern. 
32d,  makes  no  mention  of  such  a 
distinction,  for  there,  being  indebted 
generally  is  all  that  is  stated  as 
grounding  the  claim  ;  and  in  Liilia  v. 
^irey,  I  Ves.  jun.  ti77,  the  party 
who  had  furnished  necessary  sup- 
plies to  the  wife,  was  held  entitled 
to  recover  to  the  extent  of  her  separ- 
ate maintenance.  She  had,  it  is 
true,  given  a  bond,  but  only  for  60/. ; 
the  Court,  however,  held  the  credi- 
tor entitled  to  a  larger  sum,  the  sep- 
arate maintenance  exceeding  the 
amount  of  the  bond.**  So  also,  in 
Owens  V.  Dickenson,  Cr.  db  Ph.  63# 
Lord  Cotienham,  with  reference  to 
a  written  agreement,  observed, «« that 
within  the  authority  of  cases  which 
have  been  decided,  it  would  have 
been  operative  upon  the  fem  e   c 
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▼ert*8  separate  estate,  bat  not  by 
way  of  (he  execution  of  a  power,  al- 
though that  has  been  an  expression 
sometimes  used,  and,  as  I  apprehend, 
▼ery  inacurately  used,  in  cases 
where  the  Court  has  enforced  the 
contracts  of  married  women  against 
their  separate  estate.  It  cannot  be 
an  execution  of  the  power,  because 
it  neither  refers  to  the  power  nor  to 
the  subject-matter  of  the  power,  nor, 
indeed,  in  many  of  the  cases  has 
there  been  any  power  existing  at  all. 
Besides,  as  it  was  argued  in  Murray 
T.  Barlee,  if  a  married  woman  enters 
into  several  agreements  of  this  sort, 
and  all  the  parties  come  to  hare 
satisfaction  out  of  her  separate  es- 
tate, they  are  paid  pari  passu, 
whereas  if  the  instruments  took 
efllect  as  appointments  under  a 
power,  they  would  rank  according 

r*3^fl1  *^^  ^^®  priorities  of  their 
L.  -*  dates.  It  is  quite  clear 
therefore,  that  there  is  nothing  in 
such  a  transaction  which  has  any 
resemblance  to  the  execution  of  a 
power ;  what  it  is,  it  is  not  easy  to 
de6ne.  It  has  sometimes  been  treat- 
ed as  a  disposing  of  the  particular 
estate ;  but  the  contract  is  silent  as 
to  the  separate  estate,  for  a  promis- 
sory note  19  merely  a  contract  to 
pay,  not  saying  out  of  what  it  is  to 
be  paid,  or  by  what  means  it  is  to 
be  paid  ;  and  it  is  not  correct,  ac- 
cording to  legal  principles,  to  say 
that  a  contract  to  pay  is  to  be  con- 
strued into  a  contract  to  pay  out  of 
a  particular  property,  so  as  to  con- 
stitute a  lien  on  that  property. 
Equity  lays  hold  of  the  separate 
properly,  but  not  by  virtue  of  any- 
thing expressed  in  the  contract,  and 
it  is  not  very  consistent  with  correct 
principles  to  add  to  tlie  contract  that 
which  the  party  has  not  thought  fit 
to  introduce  into  it.  The  view  taken 
of  the  matter  by  Lord  Thurlow,  in 
Hulme  r.  Tenant^  is  more  correct. 


According  to  that  view,  tlie  separali 
property  of  a  married  woman  beinf 
a  creature  of  equity,  it  follows,  that, 
if  she  has  a  power  to  deal  with  it, 
she  has  the  other  power  incident  to 
property  in  general — namely,  the 
power  of  contracting  debts  to  be 
paid  out  of  it ;  and  inasmuch  as  her 
creditors  have  not  the  means  at  law 
of  compelling  payment  of  those 
debts,  a  court  of  equity  takes  upott 
itself  to  give  eflfect  to  them,  not  as 
personal  liabilities,  but  by  laying 
hold  of  the  separate  property,  as  tha 
only  means  by  which  they  can  be 

satisfied I  observe,  that  ia 

Clinton  v.  HUki  (1  Sugd.  Pow. 
208,  n.,)  Sir  7%oma$  Plumer  sug- 
gested a  doubt  whether  it  was  ne* 
cessary  they  should  be  secured  by 
writing;  and  it  certainly  seems 
Strang  that  there  should  be  any 
difierence  between  a  contract  in 
writing,  when  no  statute  requires' it 
to  be  in  writing,  and  a  verbal  pro 
mise  to  pay.  It  is  an  artificial  dia* 
linciion,  not  recognised  in  any  other 
case.  On  that  point,  however,  I 
give  no  opinion  at  present." 

The  distinction  has  likewise  been 
taken,  that,  as  the  general  engage- 
ments of  a  feme  covert  are  binding 
upon  her  separate  estate,  on  the 
ground  only  of  her  intention  th«t 
they  should  be  a  charge  upon  it, 
that  therefore,  when  it  in  not  ber 
intentkni  to  contract  a  pereooal  debt, 
or  to  charge  a  gross  sum  upon  her 
separate  estate,  the  Court  cannot 
raise  an  implied  assumpsit  to  charge 
it  in  opposition  to  her  intention* 
Thus,  in  fftlliami  v.  The  Duke  (f 
Bolton,  4  Bro.  C.  C.  297;  S.  C,  2 
Yes.  jun.  138,  where  a  married  wo- 
man, having  separate  property,  had 
sold  an  annuity  charged  upon  that 
property,  which  annuity  was  void 
for  want  of  a  proper  memorial,  it 
was  held  that  the  grantee  would  not 
have  an  equity  specifically  to  afibct 
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the  fund  clothed  with  a  trust  for  the 
aeparake  use  of  a  married  woman, 
wttti  the  consideration,  upon  the 
ground  of  the  difficulty  of  raising 
r«^i7"l  ^^  i^nphed  *a8sumpsit,  con- 
L  -J  trary  to  the  intention  of  the 
parties.  See,  also,  Aguilar  v.  Agtd- 
lar^  5  Madd.  414,  and  Jonen  v.  Har» 
r%»n  9  Ves.  486,  in  which  case  an 
amtuity  granted  hy  a  feme  covert, 
charged  upon  her  separate  estate, 
being  roid  for  want  of  a  proper  me- 
iQorial,  il  was  held  that  the  conside- 
ration money  could  not  be  recovered 
out  of  her  separate  estate.  **  It  is 
Tery  difficult,"  said  Lord  Eldon^  in 
his  judgment,  *«  to  maintain,  that, 
where  her  intention  was  not  to  con- 
tract a  personal  debt,  or  to  charge  a 
gross  sum  upon  her  separate  estate, 
but  the  contract  was  for  an  annuity, 
which  contract  the  party  dealing 
with  her  had  it  in  bis  power  to  make 
effectual,  and  such  as  to  bind  her 
according  to  the  intention  of  both, 
and  he  failed  in  that,  a  court  of 
equity  ought  to  assist  him,  and  to 
give  him  such  a  charge  as  she  did 
not  intend  to  give  or  he  intend  to 
have.**  This  class  of  cases,  how- 
ever, seems  scarcely  reconcileable 
^   with  the  modern  decisions. 

The  Court  can  make  no  personal 
decree  against  a  married  woman, 
but  ean  aflfect  her  separate  estate 
ooly :  Francit  v.  Wigzeil^  I  Madd. 
264. 

The  extent  of  the  relief  afE>rded 

by  equity  against  the  separate  es« 

tai«  of  a  feme  covert  cannot  be  more 

correctly  laid   down   than  by  Lord 

Thurl&Wf    in    Hulme  v.    Tenant. 

••  £>«termiDcd   cases,"  observes   his 

Xjordshtpv  •«  seem  to  go  thus  far,  that 

the  general  engagement  of  the  wife 

abali  operate  upon  her  perianal  pro- 

ptriy,  shall  apf>ly  to  the  renti  and 

prefit9  0f  her  real  estaU^  and  that 

ber  trofltees  shall  be  obliged  to  apply 

peTMonal  ealolt,  aod  re/Ui  andprqfiti 


when  they  arise,  to  the  satisfaction 
of  such  general  engagement;  but 
this  Court  has  not  used  any  direct 
process  against  the  separate  estate 
of  the  wife ;  and  the  manner  of 
coming  at  the  separate  property  of 
the  wife  has  been  by  decre.e,  to  bind 
the  trustees  as  to  personal  estate  in 
their  hands,  or  rents  and  pro6ts,  ac- 
cording to  the  exigency  of  justice, 
or  of  the  engagement  of  the  wife,  to 

be   carried   into    execution I 

know  of.no  case  where  the  general 
engagement  of  the  wife  has  been 
carried  to  the  extent  of  decreeing 
that  the  trustees  of  her  real  estate 
shall  make  conveyance  of  that  real 
estate,  and  by  »aie,  mortgage,  or 
otherwise,  raise  the  money  to  satisfy 
that  general  engagement  on  the  part 
of  the  wife."  See,  also,  Stanford 
V.  Marshall,  2  Aik.  68  ;  Murray  v. 
Barlee,  4  Sim.  82 ;  S.  C,  3  My.  db 
K.  209 ;  ruld  v.  Sowle,  4  Russ. 
112;  Mantes  v.  Corrock,  9  Ves. 
189;  Bullpin  v.  Qarke,  17  Ves. 
365 ;  Jmes  v.  Harris,  9  Ves.  492, 
493,497;  Stuart  v.  Lord  KirkwaU, 
3  Madd.  387 ;  ^ylett  v.  ^slUon,  I 
My.  &  Cr.  105,  112;  Francis  v. 
Wigzell,  1  Madd.  268.  In  Nantes 
V.  Corrock,  9  Ves.  189,  Lord  Eldon 
refused  to  hold  stock  of  a  feme  co- 
vert bound,  upon  the  ground,  that 
stock  was  not  liable  to  execution* 
See,  however,  now,  1  &  2  Vkt.  c. 
110,  s.  11,  which  renders  stock 
liable  to  execution.  A  bill  filed 
against  a  feme  covert,  in  order 
•to  affect  her  separate  estate,  r-«3oo-| 
will  not  be  defeated  by  the  L  -1 
subsequent  death  of  her  husband^ 
although  the  separate  use  then 
ceases:  Field  v.  S<nok,  4  Ross. 
112;  nor  if  it  be  filed  after  hit 
deaih  :  Heatley  v.  Tlwmas,  15  Ves. 
596;  Kenge  v.  Delavall,  I  Vem. 
326;  and  the  creditors  of  a  fema 
covert  havin;^  aeparate  property, 
may  file  a  bill  for  payment  of  their 
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debts  after  her  death :  Owens  v. 
Dickenson,  1  Cr.  &  Ph.  48 ;  Ore- 
gory  V.  Lockyer,  6  Madd.  90  ;  and 
her  specialty  debts,  as  debts  by 
bond,  will  not  have  priority  over  her 
simple  contract  debts,  but  roust  both 
be  paid  pari  passu:  .^non.,  18  Yes. 
258 ;  Owens  v.  Dickenson,  1  Cr.  & 
Ph.  53;  in  other  respects,  if  she  has 
left  a  will,  her  estate  will  be  admin- 
istered according  to  the  ordinary 
rules  in  creditors'  suits :  Owens  v. 
Dickenson,  1  Cr.  &  Ph.  56;  Norton 
V.  Turvill,  2  P.  Wms.  144.  The 
undisposed  of  personal  estate  of  a 
feme  covert  not  required  to  meet  her 
debts  and  engagements  will  belong 
to  her  husband  jure  roariti,  if  in  pos- 
session. See  Molony  v.  Kennedy, 
10  Sim.  ^54,  where  Sir  L.  Shad- 
well,  y.  C.,  held  that  cash  and  bank 
notes  arising  from  property  settled 
to  the  separate  use  of  a  married  wo- 
man belonged  to  her  husband  in  his 
marital  right.  See,  also,  Johnstone 
T.  Lumb,  15  Sim.  308;  Tugman  v. 
Hopkins,  4  Man.  &  Gr.  380 ;  and 
choses  in  action,  as  moneys  in  the 
funds,  settled  to  the  separate  use  of 
a  married  woman,  will  belong  to  the 
husband  as  her  administrator:  Proud" 
hy  V.  Fielder,  2  My.  &  K.  57. 

What  words  will  create  a  separate 
wt€.— No  particular  form  of  word^ 
is  necessary  in  order  to  vest  property 
in  a  married  woman  to  her  separate 
use;  but  the  intention  to  give  her 
such  an  interest  in  opposition  to  the 
legal  rights  of  her  husband,  most  be 
clear  and  unequivocal:  Stanton  v. 
Ball,  2  Russ.  <&  My.  180.  The 
marital  rights  of  the  husband  will 
be  defeated  if  there  is  a  gift  or  set- 
tlement of  property  to  his  wife  or 
her  trustees,  for  her  "  sole  and  sepa- 
rate use:"  Parker  v.  Brooke,  9  Ves. 
583;  and  see  Htdme  v.  Tenant;  or, 
•«  sole  use,  benefit  and  disposition  :" 
£x  parts  Ray,  1  Madd.  190;  or. 


"  sole  use  and  benefit :"  — —  t. 
Lyne,  You.  Exch.  Ca.  562;  "for 
her  own  use,  and  at  her  own  dispo- 
sal :"  Prichard  v.  Jimes,  1  T.  A>  R. 
222 ;  Inglefield  v.  Coghlan,  2  Coll. 
247 :  •*  for  her  own  use,  independ* 
ent  of  her  husband:*'  Wagstaffy* 
Smith,  9  Ves.  520  ;  "  for  her  own 
use  and  benefit,  independent  of  any 
other  person  :"  Margetts  v.  Barrm' 
ger,  7  Sim.  482;  "for  her  liveli- 
hood :"  Darley  v.  Darley,  3  Atk, 
399.  And  see  Cape  v.  Cape,  2  Y. 
&  C.  Ex.  Ca.  543 ;  but  see  Lee  t. 
Prieavx,  3  Bro.  C.  C.  383 ;  fTardle 
V.  Claxton,  9  Sim.  324;  or,  •'that 
she  should  receive  and  enjoy  tha 
issue  and  profits :"  T^rell  v.  HopCf 
2  Atk.  558.  So  where,  as  in  Hulme 
V.  Tenant,  there  is  a  direction  that 
««the  interests  and  profits  be  paid 
*lo  her,  and  the  principal  to  p»qqQ-i 
her,  or  to  her  order  by  note  L  -^ 
in  writing  under  her  band ;"  or* 
««  her  receipt  to  be  a  sufficient  dis- 
charge :"  Lee  v.  Prieaux,  3  Bro.  C. 
C.  381 ;  Stanton  v.  Hall,  2  Russ. 
&  My.  180;  or,  "to  be  delivered  to 
her  on  demand  :"  Dixon  v.  OltniuSf 
2  Cox,  414.  But  it  has  been  hekl 
that  no  separate  use  has  been  cre- 
ated where  there  is  a  mere  direction 
"to  pay  to  a  married  woman  and  her 
assigns:"  Dakins  v.  Berisford,  1 
Ch.  Ca.  194;  Lumb  v.  Milnes,  5 
Ves.  517 ;  or  there  is  a  gift  « to  her 
use:"  Jacobs  v.  Jimyatt,  1  Madd. 
.376,  n. ;  "  to  her  own  use  and  bene- 
fit:" Johnes  v.  Lockhart,  cited  8 
Bro.  C.  C.  883,  n.;  WiUs  v.  Sayers, 
4  Madd.  409;  Roberts  v.  Spicer,  6 
Madd.  491 ;  Kensington  v.  DoUond, 
2  My.  &  K.  184 ;  Beales  v.  Spencer, 
2  Y.  &  C.  C.  C.  651 ;  to  her  "ab- 
solute use:"  Ex  parte  Mbott,  1 
Deac.  338 ;  or  when  a  payment  ia 
directed  to  be  made  «« into  her  own. 
proper  hands,  to  and  for  her  own 
use  and  benefit :"  TSfler  v.  Lake,  4 
Sim.  144 ;  &  C,  9  Ruts,  db  My. 
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183;  into  her  proper  hand?,  **to  her 
own  proper  use  and  benefit:"  Black* 
low  V.  Lmo8^  2  Hare,  49 ;  bul  see 
Hartley  v.  Hurle,  6  Ves.  645;  or 
when  properly  is  •♦  lo  be  under  her 
sole  control  :'*  Massey  v.  Parker,  2 
My.  &  K.  674.  So,  a  bequest  to  a 
woman  and  her  assigns  for  her  life, 
••  for  her  and  their  own  absolute  use 
and  benefit,"  does  not  confer  upon 
her  a  separate  estate:  Ry croft  v. 
ChrUtie,  3  Beav.  238. 

^9  lo  restraint  upon  alienation. — 
When  once  it  was  established  that 
the  separate  property  of  a  married 
woman  most  be  so  far  enjoyed  by 
her  as  a  feme  sole,  as  to  bring  with 
it  all  the  incidents  of  property,  and 
that  she  might  therefore  dispose  of 
it  as  a  feme  sole,  it  was  found  that, 
to  secure  her  the  desired  protection 
against  the  influence  and  control  of 
her  husband,  which,  if  exercised, 
would  in  all  probability  be  destruc* 
live  of  her  estate,  it  was  necessary 
to  insert  in  settlements  and  wills  a 
clause  restraining  the  wife  from  an- 
ticipating or  alienating  her  separate 
property.  This  clause  was  first  in- 
serted in  Miss  Watson's  settlement, 
by  the  ad?ice  of  Lord  Thurlow,  who 
was  a  trustee :  {Pybu9  ?.  Smith,  3 
Bro.  C.  C.  347 ;  Parkes  v.  Hliite, 
11  Ves.  221 ;  Jackson  v.  Hohhouse, 
2  Mer.  487 ;)  and  it  is  valid,  annexed 
to  a  gift  lo  a  married  woman  for  her 
separate  use,  whether  the  subject  of 
the  gift  be  real  or  personal  estate,  or 
whether  it  be  in  fee  or  for  life  only: 
Baggett  V.  Meux,  1  Coll.  138,  1 
Ph.  627. 

As  the  separate  use,  and  the  re- 
straint upon  alienation,  which  is  a 
modification  of  it,  are  creatures  of 
equity,  called  into  existence  merely 
for  the  purpose  of  securing  to  the 
wife  the  enjoyment  of  her  own  pro- 
perty free  from  marital  rights  and 
influence,  they  cease  to  exist  when 
they  are  unnecessary  for  that  pur- 


pose; thus,  properly  given  to  the 
separate  use  of  a  woman,  although 
subject  to  restraint  upon  anticipa- 
tion, *may  be  aliened  by  her  p^q^/^-i 
at  any  lime  when  she  is  dis-  L  -* 
covert:  TuUett  v.  Armstrong,  1 
Beav.  1 ;  4  My.  &  Cr.  877. 

It  was,  indeed,  at  one  time  sup- 
posed, that  the  separate  use,  with 
the  restraint  upon  anticipation,  was 
only  eflectual  during  a  ^coverture  in 
existence  at  the  time  of  the  gift,  and 
did  not  extend  to  a  subsequent  co- 
verture: Newton  v.  Reid,  4  Sim, 
141;  Brown  v.  Pocock,  5  Sim.  663; 
fVoodmceston  v.  Walker,  2  Russ.  & 
My.  207 ;  but  it  is  now  clearly  set- 
tled by  the  leading  case  of  TuUett 
V.  Armstrong,  1  Beav.  1,  that  al- 
though the  separate  estate^  whether 
modified  by  restraint  or  not,  is  sus- 
pended while  a  woman  is  discovert, 
it  is  capable  of  arising  upon  the 
happening  of  any  marriage.  In  that 
case,  a  testator  gave  properly  to  trus- 
tees, in  trust  for  his  wife  for  life, 
with  remainder  to  M.  A.  T.,  then  a 
feme  sole,  for  life,  in  such  manner 
that  it  should  not  be  anticipated,  and 
that  no  husband  should  acquire  any 
control  over  it,  M.  A.  T.  was  un- 
married at  the  death  of  the  testator, 
but  she  married  in  the  lifetime  of 
the  widow.  It  was  held,  by  Lord 
Longdate,  M.  R.,  whose  learned 
and  elaborate  judgment  has  settled 
the  law  upon  a  satisfactory  basis, 
that  both  the  separate  use  clause, 
and  the  restriction  against  alienation, 
became  eflTectual  on  her  marriage ; 
and  his  Lordship  laid  down  the  fol- 
lowing rules  as  deduced  from  the 
authorities : — 

"That  property  given  to  a  woman 
for  her  separate  use,  independent  of 
any  husband,  may,  under  the  autho- 
rity of  this  Court,  be  enjoyed  by 
her  during  her  coverture  as  her 
separate  estate,  although  the  proper- 
ty originally,  or  at  any  subsequent' 
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period  or  periods  of  time,  became 
rested  in  her  when  discovert. 

«« That,  in  respect  of  such  sepa- 
rate estates,  she  is,  by  the  Court, 
considered  as  a  feme  sole,  ahhough 
covert.  Her  faculties  as  such,  and 
the  nature  and  extent  of  them,  are 
to  be  collected  from  the  terms  in 
which  the  gift  is  made  to  her,  and 
will  be  supported  by  this  Court  for 
her  protection. 

««The  words  <  independent  of  a 
husband,'  whether  expressed  or  im- 
plied in  the  terms  of  the  gift,  mean 
no  more  than  that  this  Court  will 
not  permit  the  marital  power  of  the 
husband  to  be  used,  in  contravention 
of  the  enjoyment  of  the  property, 
according  to  the  terms  of  the  gift. 

•>  If  the  gift  be  made  for  her  sole 
and  separate  use,  without  more,  she 
has,  during  the  coverture,  an  alien- 
able estate  iadependent  of  her  hus- 
band. 

«<  If  the  gift  be  made  to  her  sole 
and  separate  use,  without  power  to 
alienate,  she  has,  during  coverture, 
the  present  enjoyment  of  an  una- 
lienable estate,  independent  of  her 
husband. 

» In  either  of  these  cases  she  has, 
when  discovert,  a  power  of  aliena- 
tion ;  the  restraint  is  annexed  to 
the  separate  estate  only,  and  the 
separate  estate  has  its  existence  only 
r»5lin  *^""''fif  coverture;  whilst 
>-  -^  the  woman  is  discovert,  the 
separate  estate,  whether  modified  by 
restraint  or  not,  is  suspended,  and 
has  no  operation,  thoiigh  it  is  capa- 
ble of  arising  upon  the  happening 
of  a  marriage. 

•«The  restriction  cannot  be  con- 
sidered distinctly  from  the  separate 
estate,  of  which  it  is  only  a  modifi- 
cation. To  say  that  the  restriction 
exists,  is  saying  no  more  than  that 
the  separate  estate  is  so  modified. 
The  donor,  in  giving  the  woman, 
when  married,  some  of  the  facul- 


ties of  a  feme  sole,  has  withheld  the 
power  of  alienation,  under  the 
terms  of  the  gift ;  and,  by  the  aid 
of  this  Court,  the  woman  is  a  feme 
sole,  as  to  the  present  enjoyment 
of  the  property,  but  no  further; 
measuring  her  faculty  by  the  terms 
of  the  gift,  she  is  not  a  feme  sole 
as  to  the  disposition  of  her  property 
in  anticipation  of  her  intended  pro- 
vision. If  there  be  no  separate 
estate,  there  can  be  no  such  re- 
striction as  that  which  is  now  un- 
der consideration.  The  separate 
estate  may  and  often  does  exist, 
without  the  restriction,  but  the  re- 
striction has  no  independent  exist- 
ence ;  when  foand,  it  is  as  a  modifi- 
cation of  the  separate  estate,  and 
inseparable  from  it." 

The  decision  of  Lord  LangdaU 
was  affirmed  by  Lord  Cottmham^ 
who  observed,  that  after  the  most 
anxious  consideration  he  had  come 
to  the  conclusion  that  the  juris- 
diction which  the  court  had  as- 
sumed in  similar  cases,  justified 
it  in  extending  it  to  the  protection  of 
the  separate  estate,  with  its  qualifi- 
cation and  restrictions  attached  to  it, 
throughout  a  subsequent  coverture, 
and  resting  such  jurisdiction  upon 
the  broadest  foundation,  and  that  the 
interests  of  society  required  that 
this  should  be  done.  When  the 
Court  first  established  the  separate 
estate,  it  violated  the  laws  of  proper- 
ty as  between  husband  and  wife ; 
but  it  was  thought  beneficial,  and  it 
prevailed.  It  being  once  settled  that 
a  wife  might  enjoy  separate  estate 
as  a  feme  sole,  the  laws  of  property 
attached  to  this  new  estate ;  and  it 
was  found,  as  part  of  such  law,  that 
the  power  of  alienation  belonged  to 
the  wife,  and  was  destructive  of  the 
security  intended  for  it.  Equity 
again  interfered,  and,  by  another 
violation  of  the  laws  of  property, 
supported  the  validity  of  the  prohi- 
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bition  against  alienation :  4  My.  &, 
Cr.  405.  A  trust  for  the  separate 
use  of  a  woman  may  be  confined  to 
a  particular  coverture:  Knight  ▼. 
Knight,  6  Sim.  121;  Benson  ▼. 
BenBOHj  6  Sim.  126;  Bradley  v. 
Hughei,  8  Sim.  140. 

What  words  mil  restrain  alien- 
ation, — As  in  the  case  of  the  sepa- 
rate use,  no  particular  form  of  words 
is  necessary  to  restrain  alienation, 
but  the  intention  must  be  clear. 
Thus,  where  there  was  a  direction 
to  pay  dividends  to  such  persons 
and  in  such  manner  and  form  as  the 
r«342l  ^^^®  should,  from  time  *to 
L  -'  lime  during  her  life,  notwith- 
standing her  coverture,  by  any  note 
or  writing  under  her  hand  appoint, 
and  in  default  of  appointment,  into 
her  proper  hands  for  her  separate 
use,  and,  after  her  death,  to  her  hus- 
band ;  upon  a  bill  being  filed  by  the 
husband  and  wife,  it  was  held,  there 
was  no  restraint  upon  alienation  by 
the  wife,  and  a  transfer  of  the  fund 
was,  with  the  consent  of  the  wife, 
made  to  the  husband  :  Clarke  v. 
Pistor,  cited  3  Bro.  C.  C.  568;  Py- 
bus  V.  Smith,  1  Ves.  jun.  189;  S. 
C,  3  Bro.  C.  C.  340;  ff'itts  v. 
JDawkins,  12  Ves.  601 ;  Brown  v. 
ZtAre,  14  Ves.  302;  Sturgis  v. 
Corp,  13  Ves.  190.  In  the  case  of 
Hovey  v.  Blakeman,  9  Ves.  524, 
where  there  was  a  trust  to  pay  rents, 
dividends,  and  profits,  *^  into  the  re- 
spective proper  hands  of  the  testa- 
tor's two  sisters,  so  long  as  they 
should  live,  the  same  to  be  to  their 
separate  use,"  Sir  WilHam  Grant, 
M.  R.,  thought,  as  it  was  expressed, 
that  an  absolute  property  was  not 
intended  to  be  given  to  them,  so  as 
to  give  a  power  of  disposition  ;  that 
it  was  a  personal  bequest  to  them,  to 
be  paid  into  their  respective  proper 
bands,  without  a  power  of  disposi- 
tion ;  and  he  dismissed  a  petition  of 
24 


an  annuitant  under  a  grant  from  one 
of  them,  leaving  her  to  file  a  bill, 
but  intimating  an  opinion  against  it. 
The  authority  of  Hovey  v.  Blake- 
man  is  at  least  doubtful,  if  it  is  not 

10  be  considered  as  overruled  ;  for, 
where  expressions  giving  the  wife  a 
right  to  receive  properly  "with  her 
own  hands,"  or,  "with  her  own 
hands  from  time  to  time,"  or  where 
equivalent  expressions  are  made  use 
of,  they  are,  to  use  the  words  of 
Lord  Eldon,  "only  an  unfolding  of 
all  that  is  implied  in  a  gift  to  the 
separate  use."  See  Parkes  v.  White, 

1 1  Ves.  222 ;  ^cton  v.  White,  1  S. 
&  S.  429.  But  where  there  was  a 
declaration  that  the  receipt  of  the 
wife,  or  any  person  to  whom  she 
should  appoint  the  income  of  pro- 
perly, after  the  same  should  become 
due,  should  be  a  valid  discharge,  it 
was  held  that  she  was  restrained 
from  alienation:  Field  v.  Evans,  15 
Sim.  375.  So,  where  property  is 
given  to  the  separate  use  of  a  mar- 
ried woman,  "not  to  be  sold  or  mort- 
gaged," she  will  take,  with  a  re- 
straint upon  alienation :  Steedman 
V.  Poole,  6  Hare,  193.  Where,  as 
in  Miss  Watson^ s  case,  there  is  a 
gift  or  settlement  of  properly  to  the 
separate  use  of  a  married  woman, 
and  it  is  expressed  to  be  without 
power  of  anticipation,  it  is  clear  that 
alienation  by  her  is  restrained.  See 
Parkes  v.  White,  1 1  Ves.22l ;  Sock- 
ett  V.  Wray,  4  Bro.  C.  C.  483; 
Jackson  v.  Hobhouse,  2  Mer.  487. 

Where,  according  to  a  form  by 
no  means  unusual  amongst  convey- 
ancers, the  income  of  a  fund  was 
payable  to  such  persons  as  a  married 
woman  should  by  writing,  but  not 
by  way  of  anticipation,  appoint,  and 
in  default  of  appointment  there  was 
a  gift  of  it  to  her  separate  use,  it 
was  held  by  Sir  L.  Shadwell,  V.  C, 
♦that  since  the  clause  re-  ^#0401 
straining    anticipation    was  ^        -1 
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not  expressly  extended  to  tbe  gift  as 
well  as  to  the  power,  she  might  exe- 
cute a  valid  assignment  of  the  in- 
come. {Brown  v.  Bamford,  11 
Sim.  127,  12  Sim.  616;  and  see 
Barrymore  v.  Ellis,  8  Sim.  1 ;)  and 
in  another  case  his  Honor  held,  that 
unless  the  clause  restraining  antici- 
pation was  expressly  extended  to  the 
power,  she  might  execute  a  valid 
appointment:  Medey  v.  Norton,  14 
Sim.  222.  However,  in  Brown  v. 
Bamford,  1  Ph.  620,  Lord  Lynd- 
hunt,  although  at  first  he  expresfsed 
an  opinion  in  accordance  with  that 
of  the  Vice-Chancellor,  ultimately, 
upon  a  re-argument,  overruled  it; 
saying  that  the  restriction  against 
alienation  extended  to  the  whole 
gift;  that  such  was  the  true  con- 
struction of  the  bequest,  and  that  it 
corresponded  with  what  appeared  to 
have  been  the  manifest  intention  of 
the  testator.  See  also,  Harnett  v. 
MacdougaU,  8  Beav.  187 ;  Moore 
v.  Moore,  1  Coll.  54;  and  in  Bag- 
gett  v.  MeuXy  1  Coll.  138,  a  testator 
devised  real  estate  to  his  daughter,  a 
married  woman,  in  fee,  but  with  a 
declaration  that  she  should  not  sell, 
charge^  mortgage,  or  incumber  it. 


followed  by  another  declaration,  that 
she  should  take  it  for  her  own  sole 
and  separate  use  and  benefit  and  dis- 
posal, and  have  the  sole  manage- 
ment thereof,  independent  of  her 
husband,  and  free  from  his  control 
or  intermeddling.  It  was  held  by 
Sir  /.  L.  K.  Bruce,  V.  C,  that  the 
restraining  clause  was  not  void,  in- 
asmuch as  it  must  be  taken  in  con- 
nexion, as  well  with  the  succeeding 
as  the  preceding  words  ;  and  there- 
fore, that  a  security,  by  way  of  equi- 
table mortgage,  executed  by  tbe  hus- 
band and  wife  to  a  party  who  had 
notice  of  the  wife's  title  under  the 
will,  was  void  as  against  the  wife. 
This  decision,  which  was  affirmed, 
1  Ph.  627,  must  be  considered  as 
overruling  Medley  v.  Horton^  12 
Sim.  222. 

It  is  not  at  all  necessary  that  nega- 
tive words  should  be  introduced  in 
the  receipt  clause,  to  complete  the 
restraint  upon  alienation,  for  the 
clause  must  be  construed  to  relate  to 
the  income,  subject  to  such  restraints 
as  are  imposed  by  the  former  part 
of  the  settlement.  See  Hatrop  v. 
Howard,  3  Hare,  624;  Brown  v. 
Ban^ord,  1  Ph.  626. 


Tbe  principle  adopted  by  the 
courts  of  this  country,  generally 
speaking,  in  regard  to  the  power 
of  a  feme  covert  over  her  sepa- 
rate estate,  is  almost  directly  oppo- 
site to  that  which  prevails  in  Eng- 
land. For,  while  the  English  cases 
hold  that  she  is,  in  respect  to  her 
separate  estate,  to  be  regarded  as  a 
feme  sole,  with  all  the  powers  which 
belong  to  that  character,  and  that 
her  note  or  bond  or  other  obligation 
will  bind  her  estate,  the  rule  adopt- 


ed in  most  of  the  American  Gourts, 
is,  that  a  married  woman  has  no 
power  in  relation  to  her  estate,  but 
such  ps  has  been  expressly  given  to 
her,  and  that  her  note  or  bond  will 
not  charge  her  separate  estate,  ex- 
cept where  a  provision  for  that  pur- 
pose is  contained  in  the  instrument 
creating  the  separate  estate.  As  the 
point  is  one  of  some  nicety,  it  will 
be  necessary  to  review  the  decisions 
in  the  several  states  separately.  The 
lead  in  departing  from  the  English 
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doctrine  was  taken  by  the  Court  of 
Appeals  of  South  Carolina. 

In  Ewing  v.  Smithy  3  Desaus- 
sure,  417,  (1811),  in  that  state, 
Chancellor  Desaussure,  upon  a  labo- 
rious review  of  the  English  cases, 
considered  the  principle  to  be,  that  a 
feme  covert  having  a  separate  estate, 
is  to  be  held  a  feme  sole  to  the  ex- 
tent of  such  property,  unless  ex- 
pressly restricted;  and  he  decided 
that  the  wife's  separate  estate 
was  liable  in  equity  upon  a  bond 
given  by  the  husband  and  wife :  but 
this  was  reversed  in  the  Court  of 
Appeals,  by  a  majority  of  the  Chan- 
cellors, and  the  rule  declared,  that  a 
feme  covert  has  no  power  with  re- 
gard to  her  separate  estate,  but  what 
has  been  expressly  given  to  her  by 
the  instrument  of  settlement,  and 
that  any  power  so  given  must  be 
strictly  pursued.  And  this  has  ever 
since  been  the  established  principle 
in  that  state.  A  little  doubt,  indeed, 
was  expressed  in  Trmtees  of  Fra^ 
zier  V.  Center  and  Hall,  1  M'Cord's 
Chancery,  270,  275,  (1826) :  but  in 
Magwood  and  Pattenonv,  Johnston 
and  others,  1  Hill's  Chancery,  228, 
230,  (1833)  and  in  Robinson  v. 
Ex'rs  of  Dart,  Dudley's  Equity, 
128,  131,  (1838)  it  was  declared  by 
Harper,  Ch.,  that  since  the  decision 
in  Etving  v.  Smith,  which  had  ever 
since  been  followed,  there  could  be 
no  doubt,  in  that  state,  that  a  feme 
covert  has  no  power  to  dispose  of, 
or  in  any  manner  charge,  her  sepa- 
rate estate,  even  with  the  consent  of 
her  husband  and  trustee;  and  in 
Gark  v.  Makenna,  Cheves'  Equity, 
163,  (1840)  this  was  admitted  to  be 
the  rule,  where  the  instrument  does 
not  expressly  make  her  estate  sub- 
ject to  her  debts.  And  the  same 
point  has  again  been  authoritatively 
and  finally  settled  in  the  Court  of 
Appeals,  in  Btidv.  Lamar,  1  Strob- 
faart's  Equity,  27, 37,  (1845),  where 


it  was  decided  that  an  estate  settled 
to  the  separate  use  of  a  feme  covert, 
to  be  at  her  ••full  and  free  disposal," 
was  yet  not  chargeable  upon  a  note 
given  by  her  and  her  husband. 
Johnson,  Ch.,  indeed,  had  decided 
that  it  was  chargeable ;  but  this  was 
reversed  by  the  concurrence  of  the 
three  other  chancellors  in  the  Court 
of  Appeals,  and  the  rule  of  Ewing 
V.  Smith,  re-affirmed  with  increased 
confidence.  •<  If  any  thing  can  be 
considered  as  settled,"  said  Harper, 
Ch.,  in  delivering  the  opinion  of  the 
Court  of  Appeals,  •«it  is  the  settled 
law  of  this  state,  that  where  property 
is  given  or  settled  to  the  separate 
use  of  a  married  woman,  she  has  no 
power  to  charge,  encumber,  or  dis- 
pose of  it,  unless  in  so  far  as  power 
to  do  so  has  been  conferred  on  her 
by  the  instrument  creating  her  es- 
tate ;  which  power  must  be  strictly 
pursued: — in  contradiction  to  many 
English  cases  in  which  it  has  been 
held  that  she  is'a/em«  soie,  with 
respect  to  her  separate  property,  and 
may  charge  and  dispose  of  it,  as  she 
pleases,  unless  in  so  far  as  she  is 
expressly  restricted  by  the  instru- 
ment. This  has  been  the  settled 
law  since  the  decision  in  Ewing  r. 
Smith,  followed  by  a  great  number 
of  cases  decided  in  conformity  to  it, 
for  a  period  of  more  than  thirty 
years,  and  without  any  decision  im« 
pugning  or  conflicting  with  it — 
though  some  dicta  of  judges  were 
found,  seeming  to  imply,  that  they 
thought  the  subject  might  still  he 
open  to  consideration.  .  .  With  re- 
spect to  the  decision  in  question  (in 
Etving  V.  Stnith,)  even  those  who 
dissent  from  it  on  the  score  of  autho- 
rity, acknowledge  the  wholesome- 
ness  of  its  operation,  and  its  tendency 
to  promote  the  objects  which  the 
Court  of  Equity  had  in  view,  in 
recognising  a  separate  property  in 
femes  covert^  and  in  protecting  them 
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against  the  influence  or  practices  of 
their  husbands;  which  might  be  ex- 
ercised without  the  possibility  of  de- 
tection ;  and  also  to  guard  them 
against  their  own  generous  or  de- 
Toted  impulses.  The  judges  who 
dissented  from  the  opinion  of  the 
majority  in  Ewing  v.  Smith,  after- 
wards acceded  to  it,  and  I  am  yet  to 
learn  that  any  inconvenience  has 
followed  to  married  women  or  their 
children — the  objects  of  the  court's 
protection.*.  .  Though  it  has  some- 
times been  said  in  relation  to  our 
doctrine,  that  a  married  woman  is 
only  A  feme  sole  sub  modo,  or  to  the 
extent  that  the  settlement  makes  her 
80 ;  yet  these  expressions  are  inac- 
curate. She  can,  in  no  manner  of 
respect,  be  considered  a  feme  sole, 
A  feme  sole  disposes  of,  or  charges, 
her  property  by  her  own  act,  and  ac- 
cording to  her  own  will,  by  her  inhe- 
rent power  as  owner.  A  feme  covert 
exe'rcises  a  delegated  authority,  and 
cannot  exceed  it.  She  is  enabled  to 
execute  a  power,  as,  in  some  instan- 
ces, any  third  penon—feme  covert  or 
other — even  those  having  no  interest 
in  the  property,  might  be  enabled 
to  execute  it,  and  bind  her  by  their 
act."  See,  also,  Rochell  v.  Tornp- 
kins.  Id.  114,  121.  While,  how- 
ever, the  principle  is  thus  firmly 
settled  in  South  Carolina,  that  the 
power  of  a  married  woman  over  her 
separate  estate,  is  derived  from  the  in- 
strument creating  the  estate,  and  that 
she  has  no  other  capacity  to  contract 
but  as  authorized  or  empowered  by 
the  setiJement ;  it  has  been  held  that 
if  the  deed  of  settlement  expressly 
declare  that  the  estate  shall  be  liable 
for  her  own  debts  and  contracts,  it 
will  be  chargeable  in  equity  for 
debts  contracted  by  her  expressly  on 
her  separate  account ;  Clark  v.  Ma- 
henna,  Cheves*  Equity,  163.  But 
this  is  supposed  to  illustrate  and  en- 
force the  general  principle,  and  not 


to  disturb  it.  «♦  The  case  of  Clark  r. 
Makcnna,"  said  Harper,  Ch.,  ia 
Reid  V.  Lamar,  •«  rested  on  no  au- 
thority of  the  wife  to  bind  her  pro- 
perty as  a  feme  sole,  but  upon  the 
terms  of  the  instrument,  by  which 
the  property  was  made  liable  to  her 
•  debts  and  contracts.'  This  result- 
ed from  the  power  of  the  grantor 
over  the  property."  It  is  held,  how- 
ever, in  South  Carolina,  to  be  a 
general  rule  in  regard  to  trust  es- 
tates, and  applicable  to  a  wife's  sepa- 
rate trust,  that  a  trust  estate  is  liable 
in  equity  for  debts  incurred  for  its 
use  and  on  its  account,  that  is,  for 
purposes  for  which  it  was  intended 
that  the  trust  estate  should  be  ap- 
propriated ;  See  Cater  v.  Eveleigh^ 
4  Desaussure,  19;  James  v.  May* 
rant.  Id.  591  ;  Montgomery  v. 
Eveleigh  and  others,  1  M*Cord'8 
Chancery,  267,  269.  But  this  lia- 
bility is  very  strictly  limited.  It 
rests,  solely,  upon  the  equity  that  he 
who  has  advanced  money,  or  given 
credit,  to  effect  the  objects  of  the 
trust,  and  has,  therefore,  accomplish- 
ed at  his  own  expense  what  the 
cestui  que  trust  might  and  ought  to 
have  done  out  of  the  profits  of  the 
trust  estate,  has  a  right  to  be  substi- 
tuted in  the  place  of  the  cestui  que 
trust,  or  to  be  reimbursed  out  of  the 
trust  estate.  Money  will  not  be 
considered  as  expended  for  the  bene- 
fit of  a  trust  estate,  within  the  scope 
of  this  equity,  except  where  it  has 
added  value  to  the  estate,  or  defrayed 
charges  to  which  the  trust  estate 
would  be  liable.  And  the  Court 
will  inquire  into  the  necessity  and 
propriety  of  the  charge,  and  will  not 
allow  the  wife  to  charge  her  estate 
by  her  own  mere  act  or  will,  but 
will  require  evidence  that  the  neces- 
sity existed,  and  that  credit  was 
given  specifically  to  the  wife  and  her 
estate ;  Magwood  and  Patterson  r. 
Johnston  and  otherSf  1  Hill's  Chan- 
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eery,  228,  232,  234,  236 :  See,  also, 
Clark  V.  Makenna^  Cheves'  Equity, 
163;  Reid^.  Lamar,  1  Strobhart's 
Equity,  27,  40 ;  RochtU  v.  Tomp- 
im«,Id.  114,121. 

In  New  York,  the  subject  has 
undergone  very  able  and  profound 
discussion :  and  as,  in  South  Caro- 
lina, the  decision  of  the  Chancellor, 
in  the  first  of  the  cases,  supporting  the 
English  rule,  was  reversed  by  the 
Court  of  Appeals,  and  that  rule  abo- 
lished ;  so,  in  New  York,  the  deci- 
sion of  the  Chancellor,  condemning 
and  altering  the  English  rule,  was 
reversed  in  the  Court  of  Errors,  and 
that  rule  set  up  as  the  principle  to 
be  adopted.  In  the  case  of  the 
Metliodiat  Episcopal  Church  v. 
Jaques,  3  Johnson's  Chancery,  78, 
(1817,)  the  English  authorities  were 
reviewed  by  Chancellor  Kent,  with 
an  acute  and  searching  criticism, 
and  were  shown  to  be  too  uncertain 
and  unsatisfactory  to  be  relied  upon 
OS  afibrding  a  sure  guidance.  ««I 
apprehend,"  he  observes,  «*  we  may 
conclude  that  the  English  decisions 
are  so  floating  and  contradictory,  as 
to  leave  us  the  liberty  of  adopting 
the  true  principle  of  these  settle- 
ments. Instead  of  holding  that  the 
wife  is  a/cmc  sole,  to  all  intents  and 
purposes,  as  to  her  separate  pro- 
perly, she  ought  only  to  be  deemed 
a  feme  sole,  sub  modo,  or  to  the  ex- 
tent of  the  power  clearly  given  by 
the  settlement.  Instead  of  maintain- 
ing that  she  has  an  absolute  power 
of  disposition,  unless  specially  res- 
trained by  the  instrument,  the  con- 
Terse  of  the  proposition  would  be 
more  correct,  that  she  has  no  power 
but  what  is  specially  given,  and  to 
be  exercised  only  in  the  mode  pres- 
cribed, if  any  such  there  be.  Her 
incapacity  is  general ;  and  the  ex- 
ception is  to  be  taken  strictly,  and  to 
be  shown  in  every  case,  because  it 
is  against  the  general  policy  and 


immemorial  doctrine  of  law.  These 
very  settlements  are  intended  to  pro- 
tect her  weakness  against  her  hus- 
band's power,  and  her  maintenance 
against  his  dissipation.  It  is  a  pro- 
tection which  this  court  allows  her 
to  assume,  or  her  friends  to  give,  and 
it  ought  not  to  be  rendered  illusory. 
The  doctrine  runs  through  all  the 
cases,  that  the  intention  of  the  settle- 
ment is  to  govern,  and  that  it  must 
be  collected  from  the  terms  of  the  in- 
strument. When  it  says  she  may 
appoint  by  will,  it  does  not  mean 
that  she  may  likewise  appoint  by 
deed  ;  when  it  permits  her  to  appoint 
by  deed,  it  cannot  mean,  that  giving 
a  bond,  or  a  note,  or  a  parol  promise, 
without  reference  to  the  property,  or 
making  a  parol  gift,  is  such  an  ap- 
pointment. So,  when  it  says  that 
she  is  to  receive  from  her  trustee  the 
income  of  her  property,  as  it,  from 
time  to  time,  may  grow  due,  it  does 
not  mean  that  she  may,  by  anti- 
cipation, dispose  at  once  of  all  that 
income.  Such  a  latitude  of  con- 
struction is  not  only  unauthorized 
by  the  terms,  but  it  defeats  the  policy 
of  the  settlement,  by  withdrawing 
from  the  wife  the  protection  it  in- 
tended to  give  her.  Perhaps,  we 
may  say,  that  if  the  instrument  be 
silent  as  to  the  mode  of  exercising 
the  power  of  appointment  or  disposi- 
tion, it  intended  to  leave  it  at  large, 
to  the  discretion  or  necessities  of  the 
wife,  and  this  is  the  most  that  can 
be  inferred."  On  appeal  to  the 
Court  of  Errors,  these  fine  observa- 
tions were  discredited  by  the  commoa 
law  judges,  and  the  decree  of  the 
Chancellor,  and  the  opinion  upoa 
which  it  was  founded,  were  pro- 
nounced to  be  erroneous.  Spencer^ 
Ch.  J.  declared  that  the  decisions 
fully  established,  «*  that  a/ctne  coverty 
with  respect  to  her  separate  estate, 
is  to  be  regarded  in  a  Court  of  Equity 
as  a  feme  sole^  and  may  dispose  of 
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her  property  without  the  consent  or 
concurrence  of  her  trustee,  unless 
she  is  specially  restrained  by  the 
instrument  under  which  she  acquires 
her  separate  estate ;"  and,  ••  that  the 
established  rule  in  equity  is,  that 
when  a/pfiie  covert^  having  separate 
property,  enters  into  an  agreement, 
and  sufficiently  indicates  her  inten- 
tion to  afllect  by  it  her  separate  estate, 
a  Court  of  Equity  will  apply  it  to 
the  satisfaction  of  such  an  engage- 
ment." And  Piatt,  J,  considered 
the  rule  to  be,  •»  That  a/emf  cot;fi^ 
having  a  separate  estate  is  to  be  re- 
garded as  tL/eme  sole,  as  to  her  right 
of  contracting  for  and  disposing  of  it. 
The  jus  disponendi  is  incident  to 
her  separate  property,  and  follows 
of  course,  by  implication.  She  may 
give  it  to  whom  she  pleases,  or  charge 
it  with  the  debts  of  her  husband, 
provided  no  undue  influence  be  exert- 
ed over  her ;  and  her  disposition  of 
it  will  be  sanctioned  and  enforced  by 
a  Court  of  £quity,  without  the  assent 
of  her  trustee,  unless  that  assent  be 
expressly  made  necessary  by  the  in- 
strument creating  the  trust.  And 
the  specification  of  any  particular 
mode  of  exercising  her  disposing 
power,  does  not  deprive  her  of  any 
other  mode  of  using  that  right,  not 
expressly,  or  by  necessary  construc- 
tion, negatived  in  the  devise  or  deed 
of  settlement."  Jagues  v.  Methodist 
Episcopal  Church,  17  Johnson,  548, 
578,  579,  585.  The  principle  thus 
established  by  the  Court  of  Errors, 
was  again  recognized  by  the  same 
tribunal  in  Dyett  v.  N.  Jl,  Coal  Co. 
20  Wendell,  570,  578,  where  Mr. 
Justice  Cowen  referring  to  their 
earlier  decision,  says,  «>  Where  the 
wife's  separate  estate  is  completely 
distinct,  and,  as  here,  independent 
of  her  husband,  she  seems  to  be  re- 
garded in  equity,  as  respects  her 
power  to  dispose  of  or  charge  it  with 
debts,  to  all  intents  and  purposes  as 


nfeme  sole,  except  in  so  far  as  she 
may  be  expressly  limited  in  her 
powers  by  the  instrument  under 
which  she  takes  her  interest."  Her 
power  of  disposition,  by  way  of  ali- 
enation, in  such  cases,  was  subse- 
quently spoken  of,  in  New  York,  as 
general ;  Powell  v.  Murray,  2  Ed- 
wards, 636, 643  :  but  in  regard  to  the 
power  of  charging  the  estate  for  debtSy 
the  decisions  in  the  chancery  courts, 
in  that  state,  have  still  held  back 
from  the  broad  rule  adopted  in  Eng- 
land, and  tended  strongly  to  the  prin- 
ciple established  in  the  South  Caro- 
lina decisions,  which  have  been  re- 
ferred to,  and  obviously  approved. 
The  rule  laid  down  in  the  court  of 
chancery  has  been,  that  the  wife's 
separate  estate  is  liable  in  equity  for 
any  debts  contracted,  by  herself  or 
her  agent,  for  the  benefit  of  that  es- 
tate*, or  for  her  own  benefit  upon  the 
credit  of  her  separate  estate ;  North 
American  Coal  Co.  v.  Dyett,  7 
Paige,  9,  14;  S.  C,  affirmed  on 
error,  20  Wendell,  570 ;  Gardner  v. 
Gardner,  7  Fmge,  112,  116;  Cum- 
ming  fy  Pollock  v.  Williamson  ^ 
others,  1  Sandford,  17,  25.  And  it 
has  been  expressly  determined,  that 
where  creditors  do  not  claim  under 
any  charge  or  appointment  made  in 
pursuance  of  the  instrument  of  set- 
tlement, they  must  show,  that  the 
debt  was  contracted,  either  for  the 
benefit  of  her  separate  estate,  or  for 
her  own  benefit  upon  the  credit  of 
the  separate  estate;  and  that  a 
general  debt  made  by  a  married  wo- 
man, having  a  separate  estate,  is  not 
a  charge  upon  that  estate ;  and  such 
estate  is  not  chargeable  upon  any 
tfTip/tcrf  undertaking  of  hers;  Curtis 
V.  Engel,  2  Id.  287,  289.  And  in 
that  case,  it  was  decided,  that  debts 
incurred  for  goods  furnished  to  the 
business  concern  which  had  belong- 
ed to  the  wife,  were  not  chargeable 
upon  the  trust  estate,  because  it  was 


Digitized  by 


Google 


HVLlfB    ▼.    TBNAMT. 


875 


not  satisfactorily  proved,  that  the 
goods  were  sold  upon  the  credit  of 
her  property,  or  that  those  who  fur- 
nished them  relied  upon  ii,  as  being 
her  separate  properly.  See  Knowles 
V.  McCamly,  10  Paige,  343,  346. 
Recently,  however,  the  revised  sta- 
tutes in  relation  to  uses  and  trusts, 
have  received  a  construction  which 
limits  the  power  of  a  married  wo- 
man, in  respect  to  separate  trusts  of 
real  estate,  more  strictly  than  any 
one  had  before  contended  for.  Under 
those  provisions,  it  has  been  held, 
that  not  only  cannot  a  feme  covert 
dispose  of,  or  charge,  her  separate 
estate  by  anticipation  in  any  manner, 
but  that,  as  she  cannot  incur  a  per- 
sonal debt,  even  the  surplus  income 
cannot  be  made  liable  for  any  obliga- 
tion contracted  by  her  after  marriage, 
even  for  necessary  repairs  to  the 
trust  estate,  without  the  authority  of 
the  trustee,  and  that  the  trustee  can- 
not charge  the  estate,  except  so  far 
as  ho  is  authorized  to  do  so  by  the 
terms  of  the  trust ;  V^moiireux  v. 
Van  Rensselaer^  1  Barbour's  Chan- 
cery, 84,  87 ;  Rogers  v.  Ludlow^  8 
Sandford,  104,  108,  109. 

In  Pennsylvania,  the  views  of 
Chancellor  Kent  have  been  fully 
adopted,  and  it  is  firmly  settled  that 
Vifeme  covert  has  no  power  in  rela- 
tion to  her  separate  estate  but  such 
as  is  expressly  given  to  her,  in  the 
deed  of  settlement;  Lancaster  v. 
Dolan,  1  Rawle,  231,  248  ;  Lyne's 
Ex'r  V.  Crouse  et  al.  1  Barr,  111; 
Rogers  v.  Smith,  4  Id.  93,  98.  "The 
modern  doctrine  of  ("English]  courts 
of  equity,"  said  Gibson,  Ch.  J.,  in 
Thomas  v.  FolweU,  2  Wharton,  11, 
16, «« is  founded  oawhat  appears  to 
be  a  misconception  of  the  leading 
purpose  of  a  settlement,  which  is  ob- 
viously to  disable  the  husband,  and 
not  to  enable  the  wife,  at  least  fur- 
ther than  may  be  consistent  with  the 
security  of  he.r  title,  of  which  the 


grantor  ought,  in  the  particular  case, 
to  be  the  judge.  The  object  is  not 
so  much  to  give  her  the  dominion  of 
a  feme  sole,  which  every  man  of 
experience  knows  would,  in  a  count- 
less number  of  instances,  defeat  the 
principal  intent,  as  to  withdraw  the 
estate  from  the  dominion  of  the  hus- 
band ;  and  we  might  expect  it  to 
occur  to  those  who  are  called  to  the 
interpretation  of  these  instruments, 
that  thesurest  way  to  accomplish  this, 
would  be  to  restrain  the  power  of  both. 
We  therefore  hold  it  to  be  the  settled 
law  of  Pennsylvania,  that  instead 
of  having  every  power  from  which 
she  is  not  negatively  debarred  in  the 
cbnveyance,  she  shall  be  deemed  to 
have  none  but  what  is  positively 
given  or  reserved  to  her."  The  bond 
of  a  married  woman  will  not  bind 
her  estate ;  Dorrance  v.  Scott,  8 
Wharton,  809,  316 :  and  it  appears, 
even,  that  her  separate  estate  will 
not  be  liable  upon  her  contracts  for 
necessaries,  unless  there  be  an  ex- 
press power  to  charge  it  given  in  the 
settlement,  and  then  only  where  it 
expressly  appears  at  the  time  the 
necessaries  were  furnished,  that  it 
was  intended  to  bind  her  separate 
estate  ;  Wallace  v.  Coston,  9  Walls, 
137,  138,  and  Moravian  Brethren 
V.  Oreenleafand  wife,  there  cited. 

In  Tennessee  and  in  Mississippi, 
the  rule  of  the  South  Carolina  cases 
and  of  Chancellor  Kent,  is  adopted  ; 
a  feme  covert  is,  as  to  her  separate 
estate,  a  feme  sole,  only  in  so  far  as 
the  settlement  has  expressly  con- 
ferred on  her  the  power  of  acting  as 
such ;  she  has  no  power  over  her 
separate  estate,  but  such  as  has  been 
specially  given  to  her,  therein,  which 
is  to  be  strictly  construed,  and  in  ex- 
ercising the  power  of  disposition,  she 
is  restricted  to  the  particular  mode 
therein  provided  ;  her  separate  es- 
tate is,  therefore,  not  liable  upon  a 
bond  or  promissory  note  executed  by 
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her  with  her  husband,  where  the 
settlement  has  not  expressly  declar- 
ed that  it  shall  be  liable  :  Morgan  v. 
Elam,  4  Yerger,  375  ;  Marshall  v. 
Stephens  et  als.,  8  Humphreys,  159, 
173 ;  Litton  v.  Baldwin  et  als. 
Id.  209  ;  Doty  et  al.  v.  Mitchell,  9 
Smedes  &  Marshall,  435,  447; 
Montgomery  et  al.  v.  The  AgricuU 
turd  Bank,  10  Id.  567,  576.  In 
Virginia,  also,  the  same  view  has 
been  adopted :  •<  upon  the  best  reflec- 
tion which  I  can  give  to  this  mat- 
ter," said  Tucker,  P.,  •*  I  am  of 
opinion  that  a /erne  covert,  holding 
separate  property  in  real  estate  by 
deed  or  will,  prescribing  a  peculiar 
mode  of  disposition,  cannot  dispose  of 
it  in  any  other  mode,  although  the 
deed  or  will  does  not  negative  such 
other  mode  expressly  ;"  Williamson 
T.  Beckham,  8  Leigh,  20,  27.  In 
North  Carolina,  the  general  princi- 
ple appears  to  be  left  undetermined  ; 
but  it  has  been  decided  that  a  marri- 
ed woman  may  charge  the  profits  of 
her  separate  estate,  by  any  instru- 
ment or  means,  which  refers  to  the 
estate,  and  distinctly  denotes  an  in- 
tention to  bind  it ;  Frazier  v.  Brown' 
low,  3  Iredeirs  Equity,  237;  see 
Newlin  v.  Freeman,^  Id.  312,316. 
In  Alabama  and  Kentucky,  some 
early  cases  inclined  toward  the  Eng- 
lish rule ;  Forrest  et  al.  v.  Robin' 
son,  Ex'r,  4  Porter,  44,  60 ;  Sad- 
dler et  ux.  et  al.  v.  Houston  fy  Gil' 
lespie.  Id.  208,  211 ;  Long's  adm'r 
V.  fVhite's  admits  fy  Heirs,  5  J.  J. 
Marshall,  226,  230. 

No  particular  technical  form  of 
words  is  necessary  to  create  a  trust 
for  the  separate  use  of  a  married 
woman.  It  is  enough  that  there  be 
a  clear  and  unequivocal  intent  to  ex- 
clude the  rights  of  the  husband. 
If  it  be  plain  from  the  language  of 
the  instrument,  or  from  all  the  cir- 
cumstances disclosed  in  it,  that  the 
intentioa  was  to  create  a  separate  in- 


terest in  the  wife,  this  intention  will  be 
sustained  and  carried  out ;  Stuart  v. 
Eissam,  2  Barbour,  494,  496  :  West 
V.  West's  Ex'rs,  3  Randolph,  373; 
Lewis  V.  MamSf  6  Leigh,  320, 331, 
835  ;  Perry  v.  Boileau,  10  Ser- 
geant &  Rawle,  208 ;  Ballard  and 
wife  V.  Taylor  et  al.,  4  Desaussure, 
550  ;  Davis  et  ux.  v.  Cain's  Ex'r^ 

1  Iredeirs  Equity,  305,  307 ;  Heath- 
man  V.  HaU,  3  Id.  414,  420 ;  Hamr 
illon  V.  Bishop  and  Fly,  8  Yerger, 
33,  40  ;  Beaufort,  adm'r  v.  Collier^ 
6  Humphreys,  487,  490.  But  the 
intention  to  settle  the  property  to  the 
separate  use  of  the  wife  must  be  un- 
equivocal and  unambiguous.  The 
intent  must  be  evident,  not  merely  to 
vest  an  interest  in  the  wife,  but  to 
vest  the  entire  interest  in  her,  to  the 
exclusion  of  the  husband.  To  sus- 
tain the  claim  of  the  wife,  it  is  not 
enough  that  such  a  construction  is 
possible  or  probable,  or  that  one  view 
is  as  consistent  with  the  instrument 
as  the  other:  the  husband  cannot  be 
excluded  by  implication  or  conjee- 
ture.  The  instrument  must  either 
manifest  a  design  to  exclude  him,  or 
must  contain  provisions  inconsistent 
with  the  assertion  of  his  marital 
rights  in  respect  to  the  property: 
see  Rudisell  v.  Watson,  2  Dever- 
eux'  Equity,  430,  432  ;  Ashcrafl 
V.  Little,  4  Iredell's  Equity,  236, 
238  ;  Hunt  and  Thicker  v.  Booth, 
Edwards  and  Hunt,  1  Freeman, 
215,  218  ;  Williams  v.  Claiborne  et 
al.,  7  Smedes  <&  Marshall,  488, 495 ; 
Carroll  v.  Lee,  3  Gill  &  Johnson, 
505,  508 ;  Evans  and  wife,  v. 
Knorr,  4  Rawle,  66,  73 ;  Cook  v. 
Kennerly  and  Smith,  12  Alabama, 
42,  46,  and  cases  there  cited ;  Moss 
V.  MCall,  Id.  630,  635.  A  mere 
bequest  to  a  feme  covert,  will  not  be 
to  her  separate  use  ;  Fitch  v.  Jjyer^ 

2  Connecticut,  143,146;  Shirley  v. 
Shirley,  9  Paige,  364  ;  nor  will  the 
intervention  of  a  trustee  be  of  itself* 
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safficient  to  create  a  teparate  use  ; 
properly  given  by  deed  or  will  to  a 
trustee  in  trust  for  a  married  woman 
vests  in  the  husband ;  Evans  and 
wife  V.  Knorr  ;  Mayherry  v.  Neely 
ei  aU.,  6  Humphreys,  337,  339; 
Hunt  and  Tucker  v.  Booth,  Ed- 
war  dt  and  Hunt,  1  Freeman,  215, 
218 ;  but  a  conveyance  by  a  hus- 
band to  a  trustee  for  the  use  of  the 
wife,  would  necessarily  be  for  her 
separate  use,  otherwise  the  transac- 
tion would  be  futile  ;  Steel  v.  Steely 
1  Iredeirs  Equity,  452,  455. 

The  following  expressions  have 
been  held  not  to  create  a  separate  use 
in  a  married  woman  ;  a  devise  and  be- 
quest of  lands  and  chattels  to  the 
testator's  married  daughter, «« all  to 
be  for  her  and  her  heirs*  proper 
use ;"  Rudisell  r.  Watson,  2  Deve- 
reux'  Equity,  430,  432  ;  a  convey- 
ance of  chattels  to  a  married  woman, 
«« but  the  said  gift  to  extend  to  no 
other  person ;"  ^shcraft  v.  Little, 
4  Iredell's  Equity,  236,  238  ;  a  de- 
vise of  lands  «« in  trust  for  the  use, 
benefit  and  behoof  of"  the  testator's 
daughter  for  life  ;  Torbert  v.  7V?m- 
ing  et  al.  1  Yeates,  432 ;  see  also 
Evans  and  wife  v.  Knorr,  4  Rawle, 
66.  On  the  other  hand  a  bequest 
to  a  married  woman  «*  for  her  own 
use ;"  Jamison  v.  Brady  and  wife, 
6  Sergeant  and  Rawle,  466 ;  and  a 
devise  to  a  feme  covert  •<  to  be  for 
her  and  her  family's  use,  during  her 
natural  life ;"  Heck  v.  Clippenger,  5 
Barr,  385 ;  a  conveyance  of  chat- 
tels, "for  the  entire  use,  benefit, pro- 
fit and  advantage  of"  the  feme  cd- 
vert ;  Heathman  v.  Hall,  3  Iredell's 
Equity,  414,  421 ;  a  gift  of  chattels 
**  to  the  use  and  benefit  of  said 
E.  and  children,  and  to  remain  in 
possession  of  said  E.  for  the  use 
and  support  of  said  children  for- 
ever;" Hamilton  v.  Bishop  and 
Fly,  8  Yerger,  33,  40  ;  a  bequest  to 
a  married  woman  «•  to  be  at  her  own 


disposal  in  true  faith  to  her  and  her 
heirs  forever;"  Bridges  v.  PFood, 
4  Dana,  610 ;  a  deed  of  gift  to  a 
trustee,  «♦  in  trust  for  the  proper  use 
and  benefit  of  the  said  {feme  covert) 
and  her  heirs  forever;"  Warren  v. 
Haley  etal.l  Smedes  and  Marshall's 
Chancery,  647,  651 ;  a  conveyance 
of  slaves  to  a  married  woman,  ♦«  to 
her  and  her  heirs,  to  have  and  to 
hold  the  same,  to  and  for  her  use, 
benefit,  and  right,  and  of  the  heirs 
aforesaid  without  let,  hindrance  or 
molestation,  whatever ;"  Neioman  v, 
James  and  Newman,  12  Alabama, 
29;  a  declaration  of  trust  that  the 
party  held  the  property  "for  the 
sole  use  and  benefit  of,  and  in  trust 
for  Mrs.  S.,  and  that  he  would  ac- 
count for  and  pay  over  to  her  indi- 
vidually all  moneys  that  might  be 
received  thereon ;"  Stuart  v.  Kissam, 
2  Barbour,  494,  496 ;  have  been 
held  to  create  a  separate  use.  The 
principle  of  construction  is  one  in 
which  all  the  courts  agree,  but  in 
the  application,  the  cases  can  hardly 
be  reconciled  ;  Rudisell  v.  Watson, 
and  Warren  v.  Haley  et  aL,  are  in 
direct  conflict ;  and  Ashcraft  v. 
Little,  could  scarcely  stand  with 
Newman  v.  James  and  Newman. 

It  was  held  in  Beaufort,  AdnCr 
V.  Collier,  6  Humphreys,  487,  491, 
that  a  bequest  to  a  woman  to  her  sepa- 
rate use,  though  she  be  then  un- 
married, will  take  efiect  and  be  sus- 
tained in  the  event  df  a  subsequent 
coverture ;  and  there  is  a  dictum  to 
the  same  purport  in  Shirley  v.  Shir- 
ley,  9  Paige,  364/  In  Pennsylva- 
nia, however,  it  has  been  held  (hat 
a  settlement  upon  a  married  woman, 
to  her  separate  use,  gives  her  an 
absolute  interest  upon  her  discover- 
ture,  and  the  limitation  to  separate 
use  is  not  revived  upon  her  second 
marriage ;  Smith  v.  Starr,  3  Whar- 
ton, 62;  Hamersley  v.  Smith,  4  Id. 
126. 
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The  intervention  of  a  trustee  is 
not  necessary  to  the  yalidiiy  of  a 
trust  to  the  separate  use  of  a  mar- 
ried woman.  If  real  or  personal 
property  be  given  to  her  separate 
use,  her  interest  will  be  protected 
by  converting  the  husband  into  a 
trustee.  Boy  kin  and  wife  v.  Ciples 
and  wife,  2  Hill's  Chancery,  200, 
203;  Baskinn  v.  Giles,  Rice's 
Equity,  316,  324  :  Clark  v.  Maken- 
na,  Cheves'  Equity,  163,  166; 
Long's  AdnCr  r.  TVhite's  Adm'rs 


and  Heirs,  5  J.  J.  Marshall,  226, 
227;  Trenton  Banking  Co.  v. 
Woodruff  et  al.,  1  Green's  Chan- 
eery,  118,  126;  Steel  v.  Steel,  I 
Iredell's  Equity,  452,  465  ;  Free- 
man V.  Freeman  and  ChaUis,  9 
Missouri, 772  ;  Hamillonv.  Bishop, 

8  Yerger,  33,  41 ;  Jamison  ▼. 
Brady  and  wife,  6  Sergeant  and 
Rawle,  466  ;  Heck  v.  Clippenger,  6 
Barr,  385,  387  ;  Shirley  v.  Shirley 

9  Paige,  364. 


EARL  OF  CHESTERFIELD  v. 

JANSSEN. 


SIR   ABRAHAM 


[•344] 


VES.  125.— FEBRUARY  4th,  1750-1.] 


POST  OBIT  SECURITIES— CATCHING  BARGAINS  WITH  HEIRS 
EXPECTANT  AND  REVERSIONERS— CONFIRMATION.]— A, 
aged  thirty,  borrows  5000/.  from  B,,  upon  the  security  of  a  hand  in  the 
penalty  of  20,000/.,  conditioTied  for  payment  of  10,000/.  if  A.  survived 
C,y  his  grandmother,  from  whom  he  had  great  expectations,  hut  not  other- 
wise.  A.  survived  C.  a  year  and  eight  months,  and  soon  after  her  death 
executed  a  new  bond  in  the  penalty  of  20,000/.,  conditioned  for  payment 
of  10,000,  to  B,,  which  he  gave  to  B.  on  his  delivering  up  to  him  the 
former  bond  to  be  cancelled, 

A  bill  being  fled  by  the  executors  of  A.,  to  be  relieved  against  the  latter  bond, 
as  given  upon  a  usurious  contract,  and  unconscionable  bargain,  the  Court 
was  of  opinion  thai  the  contract  was  not  usurious,  and  without  giving 
any  opinion  whether  the  transaction  was  such  as  the  Court  ought  to  relieve 
against,  as  an  unconsciorutble  bargain  unth  a  person  dealing  with  ?Us 
expectancy,  held,  that  the  acts  of  A,,  after  the  decease  of  his  grandmother, 
amounted  to  a  confirmation  of  the  original  transaction,  and  gave  relief 
only  against  the  penalty  of  the  last  bond. 

The  state  of  the  case  upon  the  pleadings  and  proofs,  as  far  as  was  mate- 
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rial  for  the  coosideration  of  the  Court,  was  shortly  this.  John  Spencer,  in 
1738,  being  possessed  of  an  income  of  7000/.  per  annum,  and  of  a  per- 
sonal estate  in  plate,  jewels,  and  furniture,  to  a  great  value,  and  having 
contracted  a  debt  to  the  amount  of  20,000/.  to  several  persons,  r.«q^Ri 
•mostly  tradesmen,  by  whom  he  was  pressed,  and  which  he  was  t.  -> 
desirous  to  pay  ofif,  proposed  to  borrow  money,  and  particularly  a  sum  of 
5000/.,  for  that  purpose. 

As  he  had  a  well-grounded  expectation  of  a  great  increase  of  fortune  on 
the  death  of  his  grandmother,  the  Duchess  of  Marlborough,  if  he  survived 
her,  he  resolved  to  contract  thereon.  He  was  above  thirty,  originally  of  a 
hale  constitution,  but  impaired :  and,  although  afterwards  he  lived  more 
regularly,  yet  he  was  addicted  to  several  habits  prejudicial  to  his  health, 
which  he  could  not  leave  off*.  She  was  seventy-eight,  of  a  good  constitution 
for  her  age,  and  careful  of  her  health. 

He  sent  to  market  a  proposal,  which  he  supposed  would  easily  meet  with 
a  purchaser,  as  it  was  natural  to  expect,  in  common  course,  that  his  grand* 
mother  should  die  first,  though  she  was  a  good  old  life,  and  he  but  a  bad 
young  one.  This  proposal  was,  that  if  any  one  would  lend  him  5000/.  he 
would  oblige  himself  to  pay  10,000/.  at  or  soon  after  the  death  of  his  grand- 
mother, if  he  survived  her,  but  to  be  totally  lost  if  she  survived  him.  This 
was  rejected  by  several  knowing  persons  as  not  sufficiently  advantageous, 
as  it  was  at  first  by  the  defendant,  but  afterwards  accepted  by  him; 
and  a  bond  of  20,000/.  conditioned  to  pay  10,000/.,  was  given  on  those 
terms. 

5(a)  The  Duchess  of  Marlborough  died  on  the  18th  of  October,  1744, 
in  the  month  of  December  following,  on  the  defendant's  delivering  to 
Mr.  Spencer  the  bond  above  mentioned  to  be  cancelled,  he  executed  a  new 
bond,  whereby  he  became  bound  to  the  defendant  in  the  penalty  of  20,000/. 
conditioned  for  payment  to  the  defendant  of  10,000/.,  with  lawful  interest 
on  the  19th  of  April  then  next;  and  at  the  same  time  executed  a  warrant 
of  attorney  to  empower  a  judgment  to  be  recorded  against  him  in  the  King's 
Bench,  at  the  defendant's  suit,  for  the  said  20,000/.  on  the  said  bond.  The 
defendant,  by  virtue  of  the  said  warrant  of  attorney,  caused  a  judgment  to 
be  made  out  on  the  said  bond  against  Mr.  Spencer,  at  the  defendant's  suit, 
for  the  said  20,000/.,  to  be  recorded  in  the  King's  Bench  of  Hilary  Term 
next  ensuing  the  date  of  the  said  bond. 

*In  the  month  of  December,  1745,  the  defendant,  by  the  invi-  r-^oift-i 
tation  of  Mr.  Spencer,  being  with  him  at  his  house  at  Windsor,  he,  ^  -* 
on  the  14thof  that  month,  gave  the  defendant  a  bill  for  1000/.  on  Hoare 
smd  Company,  in  part  of  the  defendant's  debt,  and  on  the  21st  of  March 
following  sent  the  defendant  1000/.  more  by  his  steward. 

On  the  10th  of  June,  1746,  Mr.  Spencer  died,  but  before  his  death  made  his 
will,  and  after  payment  of  his  debts  and  legacies,  gave  all  the  residue  of  his 
personal  estate  to  be  at  his  son's  disposal,  the  present  Mr.  Spencert 
provided  he  left  no  younger  child,  and  appointed  the  plaintiffs  to  be 
^ardians  of  his  son,  and  also  executors  in  trust  for  him  during  his 
minority. 

The  executors  of  Mr.  Spencer,  finding  his  specialty  debts  were  very  cod- 

(•}  This  statement  between  brackets,  is  taken  from  1  Atk.301. 
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tiderable,  and  that  such  as  were  upon  simple  contracts  only,  which  like* 
wise  amounted  to  a  very  large  sum,  would  receive  but  little  satisfaction 
through  the  deficiency  of  the  testator's  assets,  after  payment  of  such  sums 
as  were  really  and  bona  fide  due  on  specialties,  brought  a  bill  to  be  relieved 
against  tbe  defendant's  demand,  as  being  an  unconscionable  one,  charging 
that  the  condition  stipulated  by  his  security  was  absolute  and  independent 
of  any  other  contingency  than  that  of  a  grandson  of  thirty  years  of  age  sur- 
▼iving  a  grandmother  of  eighty  ;  and  as  the  period  or  point  of  time  limited 
for  the  payment  (which  was  in  one  month  after  the  death  of  the  duchess) 
could  not,  by  reason  of  her  great  age  and  infirmities,  be  renK>Ted  to  any 
great  distance,  but  was  every  day  approaching,  and  in  fact  happened  soon 
after,  so  the  requiring  such  a  large  sum  as  10,000/.  for  the  forbearance  of 
5000/.  for  so  short  a  time,  being  at  the  proportion  of  200/.  for  every  100/., 
was  a  most  usurious  contract,  and  such  as  will  never  meet  with  the  appro- 
bation or  countenance  of  a  court  of  equity,  especially  where  the  demand  is 
made  upon  the  assets  of  an  insolvent  person,  to  the  prejudice  and  defeating 
of  his  other  just  and  honest  creditors,  and  of  an  infant  heir  and  residuary 
legatee ;  and  that  the  executing  a  new  bond  to  the  defendant,  after  the 
death  of  the  Duchess  of  Marlborough,  is  only  a  continuance  of  the  former 
r*^i7'1  ^'^'^^^^^io'^^f  ^^^  partook  of  the  original  *fraud  ;  and  that  being  an 
L  -^  unrighteous  and  usurious  barg^ain  in  the  beginning,  nothing  which 
was  done  afterwards  could  help  it ;  but  on  the  contrary,  defendant,  on  ac- 
quiring such  new  security  and  judgment,  and  thereby  seeking  to  conceal 
the  true  transaction,  did,  as  far  as  in  him  lay,  add  to  the  first  fraud,  and 
ought  to  be  restrained  from  taking  out  execution  on  his  judgment  till  the 
Court  have  first  inquired  into  and  determined  upon  the  fraud  ;  and  there- 
fore, it  is  prayed  that  the  defendant  may  be  adjudged  by  the  Court  to  be  a 
creditor  of  Mr.  Spencer,  only  for  such  sums  as  he  shall  appear  to  have  bon& 
fide  advanced,  with  interest  from  the  time  of  advancing  the  same,  after  de- 
ducting what  he  hath  received  ;  and  that  he  may  be  decreed  to  come  in,  and 
receive  a  satisfaction  for  the  residue  of  such  principal  sums  only,  and  inter- 
est pari  passu,  with  Mr.  Spencer's  other  creditors,  according  to  the  nature 
of  his  demand  ;  and  for  an  injunction  to  stay  his  proceeding  at  law  till  the 
hearing  of  the  cause. 

July  the  21st,  1747,  the  injunction  was  continued  upon  the  merits  till  the 
hearing.] 

Mr.  Noel^  Mr.  Clarke^  Mr.  WHbraham^  and  Mr.  Crowley  for  the  pkia- 
tifib. 

This  case  is  of  great  importance  to  the  estate  of  Mr.  Spencer,  but  of 
greater  to  the  public.  The  bill  is  to  be  relieved  against  an  exorbitant,  un- 
conscientious demand,  on  the  known  terms  in  a  court  of  equity,  payment 
of  principal  really  advanced,  and  legal  interest.  There  are  three  general 
points  to  be  determined.  First,  how  that  contract  would  have  stood  if  pro- 
perly brought  in  judgment  in  a  court  of  law,  and  considered  merely  upon 
legal  principles  ?  Next,  what  the  fate  of  it  ought  to  be,  in  a  much  stronger 
degree,  in  a  court  of  equity,  when  examined  by  principles  of  equity! 
Lastly,  the  subsequent  transactions  relied  upon  in  the  answer  as  a  ratifica- 
tion of  the  original  bargain.  ' 

As  to  the  first,  it  it  not  good  in  point  of  law,  and  tberefcMre  usurioas. 
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Oppression  of  this  kind  is  almost  of  as  ancient  date  as  the  use  of  money  as 
a  medium  of  trade,  and  usury  of  a  much  more  innocent  nature  was  against  the 
♦principles  not  only  of  the  canon  law,  but  of  the  common  law  of  r^o^Q-i 
the  land.  Lord  Coke  says,  in  3  Inst.  151,  that  a  man  being  found  ^  -I 
guilty  of  usury  after  his  death,  all  his  goods  were  forfeited  to  the  crown  ; 
although  it  is  now  altered  by  several  statutes,  which  confine  it  to  such  a 
quantum,  allowing  a  certain  moderate  profit  for  the  use  of  money  ;  the  dif* 
ference,  therefore,  between  usury  and  interest  is,  in  specie,  nothing,  but  in 
gradu.  Though  the  severity  of  the  common  law  is  changed,  the  nature 
of  things  cannot  be  changed.  It  was  the  constitution  of  this  country,  and 
is  so,  that  no  gain  should  be  exorbitant  on  the  loan  of  money :  and  there- 
fore it  is  immaterial  whether  it  falls  wiihin  the  statutes  or  no,  but  this  case 
does.  Where  such  a  contract  is  originally  for  the  loan  of  money,  and 
exceeding  the  legal  allowance,  it  is  rescinded  by  the  act  of  Parliament  itself, 
though  attended  in  some  measure  with  a  chance,  being  construed  a  subter- 
fuge and  evasion  of  the  act ;  for,  if  it  may  be  extended  to  one  life,  it  is  dif- 
ficult to  tell  where  to  stop.  The  legislature  took  a  different  method  for- 
merly ;  in  the  first  acts  describing  minutely  what  species  should  be  allowed, 
confining  it  to  a  direct  loan  of  money  for  illegal  gain,  or  sale  of  goods  or  mer- 
chandise to  persons  in  necessity;  the  specifying  whereof  introduced  endea- 
vours to  evade  the  particular  kind  of  usury  described.  Therefore,  the  21 
Jac.  1,  c.  17,  is  in  general  terms ;  in  consequence  of  which,  courts  of  law 
were  vested  with  a  kind  of  equitable  jurisdiction,  to  consider  the  circum- 
stances of  the  case,  stated  as  particularly  as  in  bills  in  this  Court.  The 
intent  of  the  parties  at  the  original  communication  is  considered  even  by 
the  courts  of  law  as  decisive  ;  and  where  that  is  for  a  loan  of  money,  or 
colourable  sale  of  goods,  whatever  is  thrown  in  of  a  different  kind,  it 
is  usurious,  otherwise  not ;  Reynolds  v.  Clayton,  Mo.  397,  and  Becker* 8 
case  there  cited.  Next,  wherever  security  is  taken  for  a  larger  sum  than 
is  really  advanced,  it  is  usurious  ;  unless  the  party  may  deliver  himself 
therefrom  by  paying  a  less,  or  by  doing  some  collateral  act.  The  throwing 
something  hazardous  into  the  bargain,  by  which  (as  it  is  insisted)  the  lender 
might,  is  some  event,  have  lost  the  whole,  will  not  take  it  out  of  the  statutes* 
•and  seems  to  have  arisen  from  the  statute  11  H.  7,  c.  8,  telling  p»q4g-i 
how  far  one  might  go  to  keep  out  of  the  acts  :  Mo.  397,  and  Button  L  -' 
V.  Downham^  Cro.  Eliz.  642 ;  Burton^ s  case,  5  Co.  69 ;  Roberts  v.  TVc- 
nayne^Cro.  Jac.  607;  Cottrel  v,  ^crrrtng/on,  Brownlow,  180;  Fuller^s 
case,  4  Leon.  208,  Noy,  151,2  And.  15;  and  Mason  v.  Mdy,  Carih.  67,3 
Salk.  Comberb.  125.  The  only  exception  is  the  foenus  nauticum,  or  bottomry 
bonds ;  which,  for  the  sake  of  the  public,  and  benefit  of  trade,  are  held  not 
within  the  statutes  of  usury.  The  only  view  of  the  parties  here  was  a  loan 
of  money,  and  security  for  double  the  sum  advanced,  subject  to  the  contin- 
gency ;  the  borrower  could  not  deliver  himself  from  the  payment ;  and  the 
Court  will  then  lay  every  thing  else  out  of  the  case.  In  the  calculation  of 
lives,  it  is  difficult  to  say  where  the  true  rule  is :  Halley  and  Newton  have 
varied  ;  but,  on  the  first  sight,  one  would  think  the  lender  had  here  greatly 
the  advantage,  from  the  disproportion ;  so  that,  on  the  face  of  it,  it  would 
be  deemed  a  subterfuge  in  a  court  of  law.  Suppose  the  bond  existing,  and 
an  action  brought  by  the  defendant,  after  the  grandmother's  death,  and  (he 
statute  of  usury  pleaded  ;  the  parties  may  advance  matters  dehors  ;  and  it 
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would  be  determined  to  be  within  the  statute,  which  is  very  extensive,  and, 
though  penal,  to  have  a  liberal  construction.  The  ternas  on  which  men 
communicate  to  borrow  and  lend,  cannot  alter  the  nature  of  the  case.  The 
quantum  of  the  risk  is  not  material,  nor  did  the  transaction  proceed  on  the 
comparison  of  lives,  or  health,  or  constitution  ;  but,  if  it  did,  the  defendant 
was  satisfied  of  the  contrary  to  what  he  now  endeavours  to  support  by 
proof,  as  to  the  constitution  of  Mr.  Spencer. 

As  to  the  second  point :  courts  of  equity,  not  being  tied  up  to  rules,  con- 
sider questions  of  this  kind  in  a  more  extensive  manner,  and  in  general 
have  avoided  laying  down  any  particular  rule,  as  that  would  (like  old  sta- 
tutes of  usury)  teach  persons  how  far  they  might  safely  go ;  but  declare, 
that  wherever  there  is  a  spark  of  oppression — the  motive  on  one  side,  neces- 
sity to  apply  for  money,  on  the  other,  a  covetous  passion  for  undue  lucre— 
they  always  relieve  ;  not,  indeed,  setting  it  aside,  but  by  giving  'what  is 
r«^f>ol  *^^^^^y  ^"®«  'I^heir  principles  have  been  established  gradually,  and 
L  -J  with  deliberation  ;  and,  if  one  or  two  judges,  who  presided  here, 
have  differed  and  been  unwilling,  they  have  at  last  been  compelled  by  the 
force  of  precedents  and  the  growing  evil.  There  were  many  cases  for 
relieving  against  unreasonable  bargains  in  case  of  young  heirs,  in  the  time 
of  Lord  Ellesmere,  Bacon,  and  Coventry.  The  first  case  afterwards  is 
Waller  v.  Bolt,  1  Ch.  Ca.  276,  which  wasintroductive  o(  Barny  v.  Beak^ 
2  Ch.  Ca.  136.  In  Bemy  v.  Pitt,  2  Vern.  14,  Lord  Jefferies  held,  there 
was  no  difference,  whether  it  was  for  money  or  wares  ;  that  the  first  thing 
prohibited  by  the  statute  is  for  the  loan  of  money,  and  that  of  wares  put 
secondarily  only;  and  reversed  Lord  Nottingham's  decree,  who  had 
not  been  long  in  this  Court  when  he  took  that  distinction.  In  Bimey  v. 
TlsoHt  2  Vent.  359,  Lord  North  affirmed  the  decree,  though  he  shewed  an 
unwillingness,  by  adding  ne  trahatur  in  exemplum.  In  Batty  v.  Lloyd,  I 
Vern.  141,  Lord  North  dismissed  the  bill.  In  Nott  v.  Hill,  1  Vern.  167, 
he  would  not  relieve,  and  reversed  Lord  Nottingham's  decree ;  but,  on  a 
bill  for  specific  performance  of  the  same  agreement,  1  Vern.  271,  he  seems 
a  little  to  remit  that  rigour  he  had  at  first,  and  would  not  countenance  the 
practice.  But  Lord  Ardglasse  v.  Muschamp,{a)  where  there  was  both  a 
risk  and  confirmation,  shews  he  had  entirely  got  the  better  of  it,  from  the 
force  of  precedents.  Other  cases  were  before  Lord  Jefferies  and  Lords 
Commissioners,  I  Vern.  467,  2  Vern.  77, 78,  121,  402.  So,  Twistleton  v. 
Chiffith,  1  P.  Wms.  310.  In  Curwyn  v.  Miner,  3  P.  Wms.  293,  n., 
Lord  Kingtihough  beseems,  like  Lord  North,lo  have  brought  legal  notions 
into  this  Court  at  first,  yet  relieved.  In  Lawley  v.  Hooper,  1 9th  Novem- 
ber, 1745,(6)  an  annuity  of  200/.  was  charged  on  the  estate  of  an  elder 
brother,  as  a  provision  for  the  life  of  a  younger,  who,  when  in  distress, 
granted  150/.  part  thereof,  to  Davenant  for  1050/.,  seven  years'  purchase, 
with  a  proviso,  that  the  vendor  might  repurchase  on  notice ;  but  there  was 
indorsed,  that  it  should  be  on  paying  75/.  more  than  originally  advanced  ; 
your  Lordship  held  it  a  mortgage  and  redeemable  ;  and  that  the  75/.  more, 
r»asn  ^^^"  ^^^  thing  •was  the  worse  for  the  wear,  made  it  unfair.  The 
^        -^  principle  on  which  the  court  has  gone  in  these  cases  is  an  ancon- 

(fl)  1  Vern.  237.  (b)  3  Alk.  278. 

{b)  3  Atk.  278. 
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scioDable  bargain ;  and»  it  being  contrary  to  public  convenience  to 
encourage  it,  such  contracts  are  generally  founded  in  oppression,  by 
taking  advantage  of  the  borrower's  necessity,  which  is  the  general  ground 
of  the  nnalignancy  of  usury ;  they  are  of  public  mischief,  by  encouraging 
extravagance  of  young  men.  If  stopping  the  progress  of  it,  as  a  grow- 
ing evil,  be  thought  for  the  public  good,  and  no  real  inconvenience  in 
laying  an  embargo  on  this  sort  of  trade,  this  is  nodus  dignus  vindice. 
These  contracts  are  generally  by  persons  having  an  expectation  only. 
Men  thereby  pledge  their  estates  before  they  have  them,  consequently 
before  they  know  the  value.  It  is  too  true,  that  men  generally  have  not  so 
much  regard  to  creating  reversionary  inconveniences,  when  they  consult 
present  gratifications  ; — know  not  how  to  estimate  what  they  never  felt  the 
benefit  of,  by  which  their  estates,  like  their  pleasures,  are  gone  before  they 
enjoy  them;  and  several  poor  creditors  commonly  fall  with  one  of  these 
prodigals.  There  is  no  remedy  immediately,  by  our  law,  against  this 
extravagance,  as  by  the  Roman  law  by  curatores,  interdicting  a  man  not  of 
understanding  sufficient  to  manage  his  own  property,  from  the  use  thereof. 
This  extravagance  has  established  a  trade  of  annuities  and  post  obits,  uni- 
versally exclaimed  against.  The  ruin  of  a  man  who  falls  into  this  method, 
is  declared  not  to  be  far  oflT;  he  ruins  his  estate  without  spending  half;  for  a 
borrower  on  post  obits  never  puts  it  out  to  interest,  and  many  of  these  are 
purchased  at  above  half.  Our  sons  may  at  this  moment  be  doing  the  same, 
and  all  we  have  laboured  for  may  be  gone  just  after  our  death.  It  is  on 
the  principle  of  public  utility  that  courts  of  equity  have  gone  further  than 
the  law.  So,  from  the  general  inconvenience,  premiums  for  places  are  not 
allowed,  becouse  there  the  office  falls  to  the  man  :  not  that  he  is  fit  for  it, 
but  the  office  fit  for  him.  So  in  marriage  brocage  bonds,  the  first  of  which 
was  Hall  v.  Potter, {c\  it  is  not  for  the  sake  of  the  parly  seeking  relief ;  or 
boods  to  have  so  much  a  year  out  of  a  particular  office;  or  by  clients  to 
agents  pending  'suit,  although  the  party  to  whom  it  is  given  p^q-o-i 
appears  meritorious ;  or  by  a  young  man  just  after  twenty-one  L  J 
to  his  guardian.  In  Skepley  v.  Woodhou8t,(d)  17th  March,  1742,  a  bond 
by  a  man  and  woman  to  intermarry  in  thirteen  months  after  her  father's 
death,  and  for  a  reasonable  settlement — the  woman  above  thirty  and  living 
in  her  father's  house — the  Court  went  on  public  inconvenience,  as  tend- 
ing to  deceive  and  encourage  disobedience  to  parents.  The  cases  are  not 
confined  to  young  heirs  ;  young  remainder-men  are  as  much  the  object ; 
nod  the  opinion  of  Lord  Talbot  was,  that  the  relief  of  this  Court  should  be 
extended  to  meet  such  contracts  ;  they  are  grown  into  a  sort  of  stated  traf- 
fic, which  tempts  young  men  further  than  their  vices.  Lord  King  indeed 
said,  if  this  was  res  nova,  he  might  have  had  some  difficulty ;  and  it  may 
not  be  easy  to  draw  the  line.  If  a  young  heir  wanted  to  portion  a  daugh- 
ter, or  a  sum  to  put  into  trade,  buy  books,  or  foi*  such  occasions,  equity 
rnigbt  not  interpose  ;  but  where  it  is  to  feed  extravagance,  the  Court  will 
miop  there.  The  same  set  of  men  are  generally  employed  in  such  con- 
tracts ;  and  a  catalogue  of  some  of  their  fortunes  is  nothing  but  pieces  of 
ruin  out  of  several  families.  No  proof  of  fraud  or  undue  advantage  is 
requisite;  the  case  speaks  for 'jt,  and  otherwise  it  would  be  saying,  the 
C^ourt  will  not  relieve  at  all,  as,  to  such  secret  transactions  witnesses  are  not 
(e)  Sbow.P.C.  76,1  Eq.Ca.AK  8?.  (<{)  9  Atk.  535, 
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called  io.  It  is  unjust  and  unreasonable,  and  in  that  light  a  court  of  equity 
calls  it  a  fraud,  arising  fronn  avarice  on  one  side,  and  distress  on  the  other ; 
and  will  relieve  on  the  same  principles  as  in  Sir  TTiomai  Meere^s  case^  i 
Vern.  465.  So  by  Lord  Talbot,  in  Botanquet  r,  Dathwood,  Ca.  t.  Talb. 
40.  That  it  was  not  sought  by  the  defendant,  will  make  no  difference; 
the  proposal  generally  coming  from  the  person  in  distress.  The  defendant 
could  not  be  ignorant  of  it,  or  of  Mr.  Spencer's  expectation  and  depen- 
dency on  his  grandmother ;  his  own  witness,  Richard  Backweli,  saying 
it  was  hawked  about  that  Mr.  Spencer  wanted  money  on  those  terms  ;  and 
the  necessity  of  concealing  it  from  her,  made  him  a  slave  to  the  person 
with  whom  he  treated.  It  is  literally  true,  that  he  was  neither  young  nor 
r*QSQl  ®"  ^^^^  ^^'  ^®  ^^^  ^^^  ^^^  *enough  to  manage  his  afiairs.  Twi»- 
L  -'  tielon  was  thirty-four  ;(c)  yet  was  his  conduct  relieved  against.  It 
is  not  generally  in  the  case  of  heirs,  though  called  contracts  with  young 
heirs  ;  for  an  heir  cannot  sell  a  reversion  :  though  be  may  estop  himself  by 
fine,  he  cannot  grant.  Mr.  Spencer  was  quasi  hseres,  expectant  though 
not  apparent :  the  Duchess  in  loco  parentis  ;  and  his  dependency  on  her, 
from  her  constant  declaration,  a  parental  dependency,  and  known  so  to  be 
by  the  defendant,  who  on  that  expectation  built  this  contract.  The  contract 
itself,  as  well  as  witnesses,  prove  its  necessity.  The  bare  applying  to  pay 
two  for  one  has  been  held  sufficient.  •*  Poor"  and  •«  rich"  are  relative  terras ; 
and  however  large  a  man's  estate,  if  he  cannot  pay  a  debt,  he  is  literally 
necessitous  ;  and  otherwise  he  never  would  have  granted  on  post  obits,  or 
risked  his  expectations  on  such  terms.  Comparing  the  ages,  the  defendant 
cannot  be  said  to  run  any  risk  ;  and  the  defendant  has  not  shown  that  the 
contract  moved  on  a  comparison  of  the  health  of  each :  nor  is  there  any 
certainty  in  judging,  on  these  cases  of  lives. 

As  to  the  third  point,  all  the  other  acis  of  Mr.  Spencer  were,  when  under 
the  like  circumstances,  as  originally,  proceeding  from  his  inability  to  do 
more.  His  acquiescence  cannot  be  considered  a  ratification,  but  may  be 
excused  by  his  looking  on  it  as  a  debt  of  honour  and  a  sort  of  wager.  The 
bond  and  judgment  is  an  evidence  he  could  not  pay ;  he  would  go  as  far 
88  possible ;  no  money  could  be  raised  but  by  annual  rents,  whereas  an 
immediate  payment  was  to  made  ;  and  the  borrower  is  a  servant  to  the 
lender.  Like  Curwyn  v.  Milntr,  (19th  June,  1731),  3  P.  Wms.  293,  n„ 
and  Wiseman  v.  Beake^%Yexti.  121,  and  Lord  Ardglasst  v.  Muschamp,  1 
Vern.  237,  where  stronger  instance  of  confirmation  did  not  avail.  So,  in 
some  of  the  prize  causes  in  the  Exchequer,  some  repeated  confirmations 
were  held  rather  an  aggravation.  Cole  v.  Gibbons,  3  P.  Wms.  290,  dif- 
fers materially  from  this ;  for  there  a  person,  under  no  distress,  renounced  a 
relief  he  might  have  had. 

Although  the  contract  is  usurious  in  law,  the  proper  way  is  to  come  into 
r»3641  ^"*^y  ^^  ^*°P  ^^^^  species  of  traffic,  which  *is  of  public  inoonve- 
L  J  nience;  no  act  of  Parliament  could  be  made  to  meet  this  evil,  nor  any 
rule  that  would  not  be  inconvenient  in  particular  cases.  The  policy  of  law 
and  fquity  in  this  kingdom  does  nothing  more  than  what  has  been  done  in 
other  ages  and  nations,  as  appears  from  the  Macedonian  decree ;  Digest, 
lib.  14,  tit.  6, «« Law,"  1,  &c.  where,  though  the  words  are  filius  familias, 

(e)  See  TinsOeiM  v.  Grfffitk^l  P.  Wms.  310. 
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it  9hM  net  be  confined  to  that.  There  ought,  therefore,  to  be  relief,  oa 
paynient  of  the  real  principal  and  interest. 

Mr.  Momey- General,  (Sir  Dudley  Bider,)  and  Mr.  Solicitor- General^ 
(Mr.  Murray,)  for  the  defendant. — ^This  is  indeed  a  Tnatter  of  importance, 
being  a  question  whether  a  man's  own  act,  without  fraud,  in  full  senses, 
and  having  the  absolute  disposal,  shall  bind  him.  if  (as  has  been  argued) 
there  was  no  other  way  in  which  the  Court  could  assist  the  preservation  of 
families  from  ruin,  it  is  better  the  law  should  be  wrong  in  itself,  than  uncer- 
tain. So  far  as  a  court  of  equity  can  prevent  such  destruction  by  general 
rules,  it  will  lay  down  such  rules,  but  will  not  endeavour  to  preserve 
a  weak  or  wicked  man  ;  nor  say,  that  by  the  rules  of  equity  an  honest  and 
wise  man  cannot  be  protected  in  his  honesty  and  wisdom. 

The  question  of  law  must  arise  out  of  the  fact ;  the  particular  questioa 
of  equity  must  depend  on  the  fact  also,  considered  under  all  its  extensive 
circumstances,  taking  in  the  convenience  and  inconvenience,  but  still  the 
ground  to  go  upon  must  be  made  out  by  evidence.  It  will  hereby  be  shewn 
that  this  is  a  fair,  honest,  and  honourable  contract. 

The  circumstances  come  under  these  heads— first,  the  character,  situa- 
tion, and  figure  of  life  of  the  obligor  ;  secondly,  the  same  as  to  the  obligee  ; 
thirdly,  the  motive  or  reasonableness  thereof,  inducing  the  obligor  to  solicit 
such  a  bargain;  fourthly,  the  manner  of  transacting  and  concluding; 
fifthly,  the  fairness  and  equality  of  the  price,  from  the  chance,  under  all 
the  circumstances,  according  to  the  probability  at  the  time  and  the  event, 
that  has  happened ;  sixthly,  the  opinion  the  obligor  always  had  of  this. 

As  to  they!r«/,  it  is  material  in  all  cases.  His  understanding  *i8  r»q5«i 
not  charged  by  the  bill  to  be  weak,  or  likely  to  be  imposed  on,  >-  -I 
or  that  he  was  imposed  on.  He  was  turned  of  thirty  ;  no  heir  of  any 
sort,  in  which  the  term  is  applied  in  these  subjects;  for,  if  one,  living 
with  his  father,  is  considered  as  heir,  (although  nemo  hsres  viventis,^  he 
bad  no  father,  but  was  himself  father  of  a  family;  he  was  in  no  state  of 
quarrel  with  any  relations ;  known  never  to  have  gamed,  which,  it  is  proved, 
he  hated ;  and  he  had  taken  up  some  former  extravagances,  and  lived 
more  temperately ;  was  bis  own  roaster ;  possessed  of  a  fine  family  seat, 
with  furniture  suitable  to  his  rank  and  figure ;  of  7500/.  per  annum  for 
life,  besides  present  personal  estate,  contingent  reversions,  and  hopes  from 
bis  grandmother.  The  pressure  on  him  for  his  debts  of  20,000/.  (it  appears 
not  bow  contracted)  was  from  tradesmen.  Justice  obliged  him  to  pay 
them  ;  it  would  be  scandalous  not  to  do  so,  and  prudence  required  it,  lest 
it  might  alter  his  grandmother's  opinion  of  hrm.  He  must  have  paid  this 
by  the  annual  profits,  joint  or  single  annuities  for  his  life,  or  selling  hia 
personal  estate,  reversion,  or  the  chance  he  had  from  his  grandmother: 
and  this  would  have  been,  probably,  the  opinion  of  the  best  and  wisest 
friend  he  had.  None  would  advise  the  selling  his  personal  estate,  family 
pictures,  &c.,  which  would  be  declaring  himself  bankrupt.  The  annual 
profits  would  not  do  it,  nor  would  his  creditors  wait  without  impatience  for 
it.  As  to  annuities,  (the  way  taken  by  a  tenant  for  life  who  wants  money 
for  particular  purposes,)  it  certainly  is  not  a  beneficial  way  of  contracting. 
It  has  appeared  frequently,  that  if  a  man  sells  an  annuity  for  his  own  life, 
80  that  he  wants  to  sell  it,  the  price  is  above  seven  years'  purchase,  sup« 
posing  him  of  middle  age  and  in  good  health  ;  if  he  was  to  buy  an  annuiiy 
25 


Digitized  by 


Google 


986  white's   bqititt  caees. 

for  his  own  life,  the  same  man  gives  fourteen  or  fifteen,  and  in  1748  they 
went  so  far  as  to  give  sixteen  or  seventeen,  which  is  a  great  difference.  If 
there  is  any  objection  to  the  life,  they  make  him  abate  in  proportion.  Tak- 
ing it  in  the  common  way,  he  could  get  but  7000/.  for  1000/.  per  annum; 
taking  in  the  objections  to  his  life,  perhaps  not  5000/.  If  he  was  to  sell 
r»ftRftT  ^''  reversion  •in  fee,  or  the  reversion  of  10,000/.,  (ihe  interest  of 
L  J  which  he  had  for  life,)  if  he  had  no  younger  children,  he  could 
have  sold  them  for  little  advantage;  nor  could  he  have  got  anything 
for  his  chance  under  Lord  Sunderland's  will.  Then  his  only  chance  to 
raise  money  was  this,  and  it  was  the  most  reasonable  way,  if  fairly  done 
and  on  reasonable  terms  ;  and  otherwise  his  goods  might  be  taken  in  exe- 
cution and  sold  for  little  value,  as  generally  happens. 

Next,  for  the  circumstances  of  the  defendant,  who  is  not  charged  in 
respect  of  his  character,  behaviour  or  manner  of  dealing;  as  in  securities 
to  women,  their  character  must  be  charged  and  proved.  It  would  have 
been  material  also  that  he  had  been  acquainted  with  Mr.  Spencer,  (the  con- 
trary of  which  is  proved,  as  far  as  a  negative  can,)  or  a  companion  in  creat- 
ing the  debt  and  encouraging  it.  All  circumstances,  weighing  in  other 
cases,  are  clear  of  this.  The  defendant  is  not  a  person  looking  out  for 
young  men  to  prey  upon ;  he  did  not  think  it  a  beneficial  contract,  and 
absolutely  refused  it ;  but  afterwards  accepted  it,  on  particular  application 
and  pressing.  Mr.  Spencer  himself,  in  private,  fixed  on  what  he  thought 
ihe  fair  price,  and  does  personally,  and  by  agents,  propose  these  terras  to 
any  who  would  buy :  which  were  refused  by  several,  only  because  not 
advantageous. 

The  motive  has  been  observed  on  already. 

As  to  the  manner,  it  is  proposed,  in  the  first  moment,  as  a  conditional 
bargain.  If  it  turned  out  against  the  defendant,  there  was  certainty  of  a 
loss ;  if  for  him,  they  might  live  so  long  as  that  there  would  be  a  very 
improbable  chance  of  gain.  No  undue  advantage  is  taken,  for  what  is 
proposed  is  simply  accepted. 

As  to  the  equality  of  it  as  a  bargain  of  chance,  whoever  deals  in  or  buys 
lives  must  have  regard  particularly  to  the  constitution  of  the  person,  man- 
ner of  life,  and  age.  If  the  life  is  bad,  the  company  will  not  insure  at  all ; 
all  circumstances  must  be  considered,  and  it  is  enough  to  go  on  probable 
opinion.  The  bargain  supposes  an  inequality  in  their  lives,  that  the  grand- 
mother was  most  likely  to  die  first :  she  was  of  good  health,  and  took  care 
r*a57l.  ^^  '^'  ^'*  Spencer  *Lhe  contrary,  from  his  course  of  life.  The 
L  ^  insurance  offices  always  go  upon  opinion,  and  inquire  into  a  general 
account ;  so  that,  if  a  false  account  is  given  in,  actions  are  frequent  in 
Gruildhall  for  the  fraud.  It  is  proved,  that,  notwithsuinding  advice,  he 
would  not  alter  his  course,  and  said  he  did  not  desire  to  live  longer  than  bis 
constitution  would  let  him.  In  all  these  chances,  if  a  man  has  gone  through 
such  shocks  to  his  constitution  as  he  did,  they  deduct  two  years'  purchase. 
It  was  the  opinion  at  that  time  that  be  was  a  bad  life  ;  and  it  appears  nega- 
tively that  it  could  not  be  insured  at  5/.  per  cent.  Taking  it  on  the  event, 
she  lived  six  years  after  ;  he  survived  her  but  twenty  months.  Supposing 
his  life  was  insured  at  5/.  per  cent.,  which  is  the  insurance  in  case  of  a 
person  in  the  best  health,  on  a  computation  of  the  value  of  lives  and  terms 
or  years*  the  defendant  is  gainer  about  8000/.,  and  might  have  absolutely 
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lost  it,  if  she.  had  lived  many  months  longer.  Interest  of  the  interest, 
which  would  then  be  lost,  must  be  made  in  all  computations.  It  is  so  as 
to  the  burdens  to  be  borne  between  tenant  for  life  and  reversioner,  which 
is  rather  too  favourable  to  the  tenant  for  life.  The  defendant  has  proved, 
that  none  would  give  that,  or  so  much  as  he  did  ;  the  piaintifis  have  proved 
nothing  of  that,  which  would  have  been  material  to  shew  the  value  of  the 
contract.  The  disproportion,  then,  of  the  risk  will  not  make  it  a  bad  con- 
tract :  nor  does  this  Court  consider  bargains  in  the  nice  scale  of  exact 
equality ;  nor  adopt  the  rule  of  the  Roman  law,  by  which,  if  a  bargain 
was  one-half  under  value,  it  was  set  aside. 

Lastly ^  his  subsequent  acts — as  paying  part,  writing  the  letter  himself  to 
confess  judgment,  and  taking  every  step  after  her  death  to  carry  it  into  exe- 
cution— would  not,  perhaps,  be  of  so  much  weight  if  they  were  not  consis- 
tent with  his  private  opinions :  his  declarations  in  private  being,  that  he  was 
honourably  and  fairly  dealt  by.  The  judgment  was  given  freely,  and  not 
complained  of  afterwards :  so  that,  if  it  could  have  been  set  aside  originally, 
it  cannot  now ;  and,  being  in  his  senses,  he  might  have  released  any  demand. 
A  release  in  terms  of  all  his  right  to  set  it  aside  *would  have  oper-  r-^oKo-i 
aled  in  point  of  law.  Then  is  it  not  so  in  equity?  A  release,  L  J 
indeed,  may,  like  any  other  contract,  be  set  aside  in  this  court ;  but  that 
must  be  on  new  imposition  in  obtaining  the  judgment.  Things  did  not 
remain  in  the  same  situation,  for  now  the  money  became  absolutely  due  ; 
nor  was  he  under  the  same  necessity  ;  and  might  have  disputed  it  then.  In 
Cole  V.  Gibbons,  3  P.  Wms.  290,  the  contract  had  not  a  possibility  of  being 
fair ;  yet  there  was  no  relief,  because  it  was  confirmed  with  open  eyes. 
In  Standard  v.  Metcalf,  (November,  1734,)  the  plaintiff  lived  with  the 
defendant,  her  uncle,  and  soon  after  coming  of  age  was  prevailed  on  by 
him  to  settle  her  estate  upon  herself  for  life,  remainder  to  her  issue  in  tail, 
remainder  to  her  uncle  and  his  heirs :  she  afterwards  became  a  lunatic. 
The  transaction  was  thought  on  the  face  of  it  to  be  hard,  and  an  imposition 
by  the  uncle,  acting  as  guardian,  there  being  no  consideration,  nor  any 
occasion  for  it,  not  being  for  marriage  :  on  a  bill  to  set  it  aside,  the  defen- 
dant insisted  it  was  fair,  and  that,  after  the  -settlement,  she  by  will,  to  which 
he  was  not  privy,  had  given  the  estate  in  the  same  way.  Lord  Talbot 
thought  it  an  extraordinary  contract,  and  unfair,  though  no  proof  of  fraud, 
and  said,  if  it  depended  on  the  settlement  only,  he  should  have  relieved ; 
but  the  will  had  confirmed  it,  which  took  off  that  ground  to  set  it  aside :  on 
appeal  it  was  affirmed,  with  this  variation  only,  that  as  the  bill  was  by  the 
committee  it  ought  not  to  bind  the  lunatic,  but  should  be  without  prejudice 
to  her,  if  she  should  become  sane,  and  seek  to  set  it  aside.  The  will  did 
not  operate  there,  but  only  showed  a  confirmation.  So,  but  in  a  stronger 
degree,  does  the  subsequent  act  here. 

As  to  the  use,  in  fact,  to  which  this  money  was  applied,  it  is  not  mate- 
rial to  the  defendant  to  shew  that,  having  advanced  it  bona  fide  ;  but  what 
materially  distinguishes  this  from  other  cases  is,  that  it  was  applied  to  the 
payment  of  the  borrower's  tradesmen. 

To  consider  next  the  question  of  law — whether  this  contract,  as  it  stood 
originally  upon  the  bond,  is  void  at  law.  If  so,  it  is  indeed  putting  it  on 
a  clear  foundation.  Mankind  *will  have  a  rule  for  their  property,  p^aigT 
and  know  the  construction  of  the  statute ;  and  it  will  be  needless  L        ^ 
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to  argae  as  to  the  Gonseqaetices  in  this  coart;  for  one  eannot,  with  hie  eyes 
open,  make  an  agreement  contrary  to  that  statute.     As  a  bargain  for  a  con- 
tingency, there  is  no  objection ;  for  all  sorts  of  contingencies  are  the  sab- 
jecis  of  a  legal  contract.     Any  objection,  then,  to  this*  must  be  on  the 
Statute  of  Usury,  which  is  not  frequent  in  a  court  of  equity.     No  contnd 
is  a  contract  on  usury  within  the  statutes  which  was  not  so  before  them. 
By  the  common,  taken  from  the  carron  law,  a  notion  long  prevailed,  that  it 
was  not  lawful  to  take  any  interest  for  the  use  of  money,  which  prevails  in 
Roman  Catholic  countries  to  this  day;  and  it  is  astonishing  how  they  should 
think  money  might  not  be  a  commodity  to  be  used  as  welUas  any  other. 
This  notion  kept  that  commerce  out  of  the  world.     In  France,  they  let  ont 
money  to  interest  in  another  shape.     Lord  Coke,  in  3  Inst.,  labours  hard  to 
shew,  that  taking  any  interest  is  contrary  to  nature,  and  endeavours  lo 
prove  it  also  contrary  to  the  law  of  Moses ;  but  the  age  is  grown  wiser, 
and  the  law  is  altered.    Any  sort  of  premium  was  usury;  now,  an  illegal 
premium  only.     Premium  is  a  word  more  extensive  than  interest;  and 
usury  is,  taking  a  higher  premium  than  the  law  allows  for  the  use  of 
money.     The  statute  Hen.  8  is  an  act  against  usury,  fixing  the  rate  of  it; 
which  has  been  followed  by  the  legislature  until  VZ  Anne,  and  the  rate  of 
interest  varied  ;  and  the  sense  of  all  the  statutes  may  be  taken  together. 
Perhaps  it  may  be  a  doubt,  whether  it  is  for  the  public  good  to  have  any 
law  fixing  the  rate  of  interest,  or  that  it  should  be  like  other  commodities 
at  market.    Locke's  treatise  upon  the  consideration  of  reduction  wilU  at 
least,  make  that  doubtful.    But  it  must  be  taken  on  the  statutes,  whiek 
comprehend  only  contracts  on  usury.    There  must  be  a  principal  suca  due. 
and  a  rate  of  hire  for  the  use  ;  if  it  exceeds  the  proportion  fixed,  the  seen* 
rity  is  void,  and  no  artificial  contrivance  shall  evade  that  law:  therefore* 
on  pleading  the  Statute  of  Usury,  it  may  be  proved  by  any  collateral  evi- 
dence, where  it  appears  not  on  the  face  of  the  contract.     Where  there  is 
r»3601  "^  principal  *and  rate  of  forbearance,  the  statute  relates  not  to  it. 
L        •■  At  common  law,  therefore,  when  usury  in  general  was  forbidden* 
a  contract  on  condition  or  peradventure  was  not  within  it.     Hawkint^  C. 
82,  never  disputed  as  to  this  point:  where  the  principal  may  be  hazarded 
really,  it  cannot  be  usury.    Contracts  on  bottomry  are  not  excepted  oat  of 
the  statute,  yet  are  clearly  not  within  it  from  the  nature  of  the  contract,  the 
contingency  of  the  ship's  returning.     So,  the  discounting  notes  or  bills  of 
exchange  is  not  within  the  statute,  no  principal  being  due  which  is  for- 
borne :  so,  the  buying  up  of  securities  at  a  low  rate  on  the  estate  of  a  third 
person,  of  which  more  than  legal  interest  may  be  made,  is  not  with  in  the 
statute;  so,  a  wager  at  odds,  which  is  Button  v.  Downham;{/)  so,  of 
casual  bargain :  Bedingfield  v.  A»hley${g)  so,  Fountayne  v.  OrxnuaJl^) 
and  Long  v.  Wharton,(i)    Insurance,  interest  or  no  interest,  is  barely  a 
wager,  and  not  within  it,  according  to  Doddridge,  Jm  in  Rohtrtt  ▼.  TW 
nayntt{k)  and  Sharpley  v.  JIurreL(l)    Yet  none  of  these  cases  but  may  bs 
turned  into  such  a  shift  as  to  be  brought  within  the  statute,  if  that  is  the 
truth  of  the  agreement ;  as  in  bottomry,  if  it  be  a  mere  evasion,  and  no 
risk.    Where  the  principal  is  secured,  no  contrivance  can  exceed  the  raic 

(/ )  Cro.  Eliz.  643.  (g)  Cra  EUt.  741.  (A)  Cni  Jm.  259. 

(fy  8  Keb.  304.  (I)  Cro.  Jac  507.  (2)  Cro.  Jao.  208. 
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of  interest,  which,  being  forbid  absolutely,  is  forbid  on  contingency.  The 
cases  cited  for  plaintiffs  prove  only,  that,  where  it  is  but  a  nominal  risk,  it 
is  a  mere  shift  and  evasion ;  as  in  Clayton^ 8  fye.^{m)  where  the  demurrer 
admitted  the  corrupt  agreement,  and  there  was  no  objection  to  the  pleading. 
A  stress  is  endeavoured  to  be  laid  on  words  in  determining  a  question  of  pro- 
perty, from  the  word  ««loan,"  &c.,  made  use  of  in  this  case.  If  it  is  a 
loan  within  the  statute  of  usury,  it  is  material ;  but  a  contract  on  usury  is 
not  a  loan  in  its  nature,  a  loan  being  that  which  is  gratuitous.  It  is  true, 
there  is  a  difference  between  a  loan  not  consumed  by  using,  and  a  loan 
which  is  consumed.  The  first,  as  of  a  horse,  is  called  <«  commodatum  ;*' 
for  lending  is  not  understood  to  be  letting  it,  if  not  consumed :  the  other  is 
to  be  repaid  in  weight  and  measure,  and  is  called  •«  mutuum ;"  but  in  ita 
original  was  gratuitous.  But  the  Court  always  goes  to  the  substance. 
What  is  a  loan  in  its  nature  *cannot  be  made  a  purchase  by  calling  p^-«/.,-i 
it  so,  nor  e  contra.  This  never  was  proposed  in  the  nature  of  L  ^ 
usury,  the  original  communication  being  for  this  contingent  bargain :  no 
principal  was  due,  nor  rate  for  forbearance :  which  there  cannot  be  from 
the  nature  of  the  contract.  In  bottomry  it  is  called  a  loan,  but  not  there- 
fore usurious ;  and  there  is  no  difl^erence  between  this  and  bottomry,  which 
is  admitted  to  be  a  hazardous  contract,  and  good ;  not  because  it  is  for  the 
benefit  of  trade,  but  that  a  material  risk  is  run,  and  to  be  paid  for.  So  that 
it  turns  on  this,  whether  it  is  a  fictitious,  colourable  contingency  to  evade 
the  statute  ;  for  if  it  is  so  it  is  void,  otherwise  not.  If  no  bargain  can  be 
made  of  a  contingency  on  a  life  but  what  is  within  the  Statute  of  Usury, 
it  will  be  a  proposition  understood  by  every  one.  Suppose  an  action 
brought,  and  a  plea  put  in ;  this  could  not  be  considered  as  a  nominal  con- 
tingency, and  to  evade  the  statute. 

Next^  whether  this  Court  can  set  aside  this  legal  contract  upon  arga- 
ments  of  conscience  arising  out  of  the  case,  and  that  in  the  utmost  latitude. 
The  proper  jurisdiction  of  equity  is,  indeed,  to  take  every  one's  act  accord- 
ing to  conscience,  and  not  suffer  undue  advantage  to  be  taken  of  the  strict 
forms  of  positive  rules.  As  this  is  only  a  ground  of  equity,  it  may  indeed 
be  made  out  by  any  sort  of  evidence  upon  all  the  circumstances :  and  on 
all  together  the  Court  cannot  say  the  defendant  is  g^uilty  of  misbehaviour, 
(which  is  not  charged  or  suggested,)  or  say  this  ought  not  to  stand.  Here 
is  no  fraud  or  over-reaching — no  evidence  from  whence  imposition  is  to  be 
presumed  ;  and  the  amount  of  the  cases  cited  for  the  plaintiffs  is,  that  the 
Court  will  relieve  against  fraud  in  this  as  in  other  cases. 

But  supposing  these  points  against  the  plaintiffs,  another  and  a  very  gen- 
eral question  has  been  made  of  the  first  impression — viz.  supposing  the 
transaction  good  in  law  and  conscience,  yet  this  Court  should,  for  the  sake 
of  making  a  rule,  set  it  aside  on  principles  of  policy  or  political  reasoning  ; 
for,  on  fraud,  there  can  be  no  case  in  which  this  Court  will  not  relieve.  No 
political  principle  can  be  stated  on  which  it  should  be  set  aside  ;  therefore, 
each  a  ground  of  ^determination  is  impossible  in  this  Court.  There  ^m%ttn-\ 
may  be  a  difficulty  to  tell  what  sort  of  rule.  It  is  admitted  that  no  L  ^ 
certain  rule  can  be  drawn,  because  it  would  be  dangerous  when  applied  to 
particular  cases ;  and  it  is,  therefore,  said,  acts  of  Parliament  cannot  be 

(m)  5  Co.  1. 
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made  to  meet  cases  of  this  kind.  This  Court  does  not  exercise  or  assume 
a  legislative  power,  but  disclaims  it,  and  nerer  will  make  a  law  to  set  aside 
contracts  on  public  principles  out  of  that  cause,  if  good  in  law  and  con- 
science, let  the  convenience  or  inconvenience  be  what  it  will.  The  con- 
tracts in  Exchange-alley  were  all  contingencies ;  yet  it  was  necessary  to 
have  an  act  to  set  them  aside,  although  easily  proved  inconvenient  to  the 
public.  So,  of  fair  and  equal  wagers,  an  act  of  Parliament,  7  Anne,  was 
forced  to  interpose.  So,  of  gaming — money  won  at  fair  hazard,  wiihout 
cheating ;  this  Court  never  set  it  aside  before  the  legislature  interposed :  so 
that  political  arguments  are  never  taken  into  consideration.  The  contracts 
of  sailors,  selling  their  shares  before  they  knew  what  they  were,  could  not 
be  set  aside  here.(n)  It  is  true,  there  cannot  be  a  more  wretched  condition 
than  to  have  the  rule  of  property  uncertain,  misera  servitus  ubi  jus  Tagunu 
Lord  Dighy  says, «« Set  the  mark  on  the  door  of  the  house,  and  let  me 
know  that  it  is  wrong,  or  it  is  doing  it  ex  post  facto."  Where  the  Court 
has  gone  upon  public  convenience,  it  has  been  in  cases  defined  and  ascer- 
tained, which,  it  is  admitted,  this  cannot  be.  It  is  a  misfortune  that 
accounts  of  courts  of  equity  are  conveyed  to  the  public  in  loose  notes  by 
persons  not  concerned  in  the  cause,  and  mistaken,  and  that  general  rules  are 
drawn  from  particular  premises.  The  Court,  in  all  the  cases  alluded  U), 
has  inferred  a  presumption  ;  but  in  all,  the  presumption  may  be  taken  off; 
it  depends  on  the  evidence.  If  a  trustee  buys  the  estate  himself,  the  evi- 
dence from  his  situation  is  sufficient ;  he  has  misbehaved,  for  he  cannot  be. 
a  check  on  himself,  and  does  not  act  fairly  ;  but  the  presumption  may  be 
taken  oOT,  as  if  he  agrees  openly  and  fairly  with  cestui  que  trust,  or  with 
the  knowledge  of  this  Court.(o)  So,  in  bonds  to  lewd  women,  getting  secu- 
rity for  nothing :  she  has  grossly  misbehaved,  and  the  common  presump- 
r*aA^1  tion  is,  *that  she  has  taken  an  advantage ;  but  that  may  be  taken 
I-  -'  off.  So,  in  a  marriage-brocage  bonds  :  the  defendant  there  has  laid 
such  a  bias  upon  himself,  that  he  cannot  properly  advise ;  has  a  power 
and  distress  over  the  party  :  this  is  evidence,  unless  taken  off*.  So,  in  a 
private  bargain,  to  give  back  part  of  the  marriage  portion,  contrary  to  the 
public  treaty,  it  is  fraudulent,  and  a  presumption  arises  of  undue  advantage, 
because  the  father  may  say  he  will  not  otherwise  agree  ;  but  that  may  be 
taken  off.  Bargains  for  money,  under  which  offices  are  procured  from  one 
who  had  the  giving  or  recommending,  have  nothing  to  do  with  this ;  but 
the  presumption,  from  the  misbehaviour,  as  the  man  cannot  get  the  office 
without  it,  may  be  taken  off,  as  where  sold  with  the  King's  leave,  as  com- 
missions in  the  army  ;  or  a  sum  of  money  may  be  paid  out  of  the  trust 
of  an  office,  as  in  Mr,  Bellamy^a  case.  Another  instance  is,  the  setting 
aside  securities  to  attorneys  pending  the  business,  which  was  Walmeiley  v. 
Booth,{p)  (2nd  May,  1741,)  where  Japhet,  being  prosecuted  for  forgery, 
employed  the  defendant  to  be  his  attorney,  who  was  to  get  bail,  money,  and 
probably  even  evidence  for  him,  and  just  then  procured  him  to  enter  into  a 
bond  for  1000/.,  for  which  there  was  no  consideration  but  for  services  done. 
This  a  court  of  justice  would  never  suEer,  but  has  relieved  on  principles  of 

[n)  But  see  Baldwin  v.  Rochford,  1  Wilt.  229 ;  Taylour  v.  Roehford,  3  Vet.  281 ;  Bow 
T.  ir«W(m,3Ves.516. 
(o)  See  Fox  v.  Mackretk,  and  note,  ante. 
{p)  2  Atk.  27,  Barnard.  C.  Rep.  478. 
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a  gReoenil  nature,  that  an  attorney  shcmld  not  take  advantage  of  his  cKent't 
distress  to  get  from  him  what  he  ought  not.  This  Conrt  and  a  coart  of  law 
will,  without  showing  errors,  tax  an  attorney's  bill,  though  settled  by  the 
party  himself,  unless  a  great  acquiescence,  or  some  such  matter;  it  was 
an  unreasonable  bargain,  and  the  presumption  was  from  his  not  being  at 
liberty :  but  it  has  never  been  determined  as  a  rule,  that  a  bona  fide  attor- 
ney may  not  receive  a  gratuity  over  and  above  pending  the  matter.  Another 
rule  insisted  on  is,  that  mutual  bonds  to  marry  shall  be  set  aside  by  the 
Court,  though  ever  so  fair ;  yet  in  Atkin»  v.  Farr,[q)  (February,  1738,) 
your  Lordship  decreed  relief  on  such  a  bond.  That  rule  was  taken  from 
PFoodkouae  v.  Shepley  ;{r)  but  your  Lordship  there  said,  you  gave  no  opin- 
ion what  would  be  the  case  if  the  bond  was  entered  into  by  two  persons  sui 
juris,  ^without- fathers,  or  emancipated,  having  fathers.  The  ground  r^^qn.-! 
there  was,  not  that  the  woman  did  not  know  of  the  bond,  which  she  I-  -* 
certainly  did  ;  she  lived  in  her  father's  house,  had  nothing  but  fcom  him ; 
they  met  at  night  out  of  the  bouse,  and  executed  this  bond :  it  was  held 
a  fraud  and  imposition  upon  the  faiher,  who  was  made  to  believe  the 
match  was  off:  it  was  seduclng^her  from  his  house,  and  encouraging  her 
in  disobedience :  therefore,  though  she  knew  what  she  did,  the  Court 
relieved. 

Lastly^  as  to  the  case  of  post  obits,  it  is  said,  where  sons,  whether  in 
remainder  or  otherwise,  or  filius  familias,  not  having  a  fortune  or  emanci- 
pation of  their  own,  are  encouraged  in  riot  and  expense,  the  Court  relieves* 
without  evidence,  from  the  particular  purpose,  because  no  son,  in  the  life 
of  his  faiher,  shall  make  such  a  bargain :  but  that  is  not  the  ground  of 
relief,  for  that  may  be  denied,  like  all  other  presumptions ;  from  the  reason 
of  the  thing,  it  is  the  misbehaviour  to  persons  under  this  description  to  share 
in  riot  and  encourage  disobedience ;  which  appears  from  Domat,  under  the 
general  title  «» Loan  ;'*  and  in  another  place  he  says,  that,  on  a  bargain  witli 
filius  familias,  under  such  circumstances  there  may  be  relief,  under  such 
not ;  not  saying  but  that  a  son  might,  for  a  portion,  even  where  filius  fami- 
lias, do  it.  As  to  which  an  observation  arises  on  the  case  determined  by 
Lord  Nottingham^  who  relieved  against  many  of  these  contracts  on  parti- 
cular evidence.  Lord  North  thought  he  went  too  far ;  Lord  Jefftries,  that 
he  did  not  go  far  enough ;  which  is  not  to  be  wondered  at ;  for,  judging 
upon  circumstantial  evidence,  they  might  draw  different  conclusions.  Lord 
Nottingham' 8  reasons,  in  his  manuscript,  shew,  be  did  not  think  he  was 
going  on  the  general  rule,  that  a  son  could  not  sell  a  contingency.  The 
case  is  entitled  Bemy  v.  Pitt^  2  Ch.  Rep.  306.  Beroy  was  drawn  into 
several  securities  for  money,  to  be  paid  after  his  father's  death,  who  then 
was  infirm,  and  kept  alive  by  art ;  by  some  he  was  to  pay  five  for  one,  and 
thus  was  involved  in  debts  to  50,000/.  or  60,000/.,  in  all  which  he  appeared 
to  be  circumvented  and  beset ;  most  of  the  money  pretended  to  be  borrow- 
ed, being  raised  by  delivery  of  wares,  'at  an  excessive  price,  as  p^ogRT 
wine,  hemp,  &c.,  which  could  not  be  sold  for  a  quarter  of  the  price  ;  L  -* 
but  the  plaintiff,  from  his  necessity,  (his  creditors  being  underhand  pro- 
cured to  fall  upon  him),  was  willing  to  get  money  on  terms  against  which 
be  sought  relief.    Lord  Nottingfiam  first  made  him  pay  the  principal  bor- 

iq)  1  Atk.  287.  (r)  2  Atk.  5W. 
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rowed,  before  he  would  gire  an  injunction,  but  relieved  him  as  to  the  reat 
at  the  hearing,  because,  he  said,  this  infamous  dealing  ought  to  be  sop- 
pressed.  That  the  Star  Chamber  used  to  punish,  and  this  Court  ought  to 
do  it ;  and  that  no  family  could  be  safe  if  this  was  suffered.  But  Pitt  pre- 
Tailed,  and  the  bill  against  him  was  dismissed,  though  he  gained  aboQt 
three  for  one ;  for  it  was  in  the  time  of  his  father's  health,  three  years 
before  his  death,  without  any  circumrention  or  practice,  upon  an  express 
agreement  to  lose  the  principal  if  the  son  died  in  his  father's  life ;  which 
•hews  the  ground  of  the  determination— relieving  against  those  defendants 
guilty  of  misbehaviour,  yet  thinking  that  a  proper  bargain  might  be  made 
by  the  heir.  Lord  Jefferietf  on  the  evidence  of  that  case,  when  before  him, 
laid  a  difierent  stress,  and  relieved  against  Pitt  also.  From  that  time  thera 
is  no  case,  until  Thvistleion  v.  Grifithj{8)  which  turned  on  the  particular 
fraud  and  circumvention.  Curwyn  v.  J^ilner,{t),  as  cited,  is  a  determina- 
tion against  Lord  Rng^s  opinion,  that  he  thought  himself  tied  down  by 
precedents ;  but,  if  it  had  been  entire,  he  might  have  been  of  a  different 
opinion ;  and,  in  the  note  in  8  P.  Wms.  it  is  misstated  •«  and'*  instead  of 
« or.**  It  is  going  a  great  way  to  say,  thftre  can  be  no  case  where  a  son 
ooald  sell  a  reversion,  where  the  presumption  is  taken  off.  Presumption  is 
evidence  but  until  the  contrary  is  proved.  This  is  not  the  case  of  a  son ; 
but  of  one,  master  of  his  own  property.  Cujus  dare,  ejus  disponere.  The 
principle  is  too  large,  that  this  is  to  be  set  aside  because  of  a  want  of  money 
on  one  side,  that  holding  in  every  bargain.  Then,  as  to  the  prospect  of 
gain  on  the  other,  it  is  a  laudable  motive,  provided  they  act  honestly.  He 
was  under  no  more  necessity  than  any  man  may  be  presumed  to  be  who 
aells  his  estate, and  cannot  therefore  come  into  equity  to  set  it  aside,  because 
r»afifll  ^®  wanted  money  to  pay  debts,  and  would  not  *otherwi8e  have  sold 
L  ^  it.  The  ground  of  common  recoveries  is  to  enable  people  to  dis- 
charge debts  by  sale  of  estates.  If  it  is  to  be  set  aside  as  being  an  expec- 
tation from  a  grandmother,  the  Court  must  go  into  very  minute  circum- 
sUiDces.  As  to  the  Court*s  relieving  upon  general  principles  against  annui- 
ties for  life  of  the  seller,  the  Court  never  laid  it  down  that  such  annuities 
simply  were  bad.  Lawley  v.  Hoopery{u)  was  on  particular  grounds ;  the 
phintiff  was  in  gaol  at  the  time,  and  fraud  infecting  the  whole ;  but  the 
Court  did  not  say,  no  annuity  shall  be  allowed  that  a  man  sells  for  his  own 
life ;  if  so,  there  is  an  end  of  all  insurances  on  lives.  The  reasoning  in 
Batty  V.  Hoyd^  1  Vern.  141,  was  never  contradicted.  There  would  be 
great  difficulty  was  one  not  allowed  to  sell  such  things,  and  turn  into 
money,  but  must  starve  ob  hsredis  causam.  Contracts  for  contingencies 
have  been  admitted ;  Btcklty  v.  Ntwland,  2  P.  Wms.  182;  and  in  Hob- 
$an  V.  Drevor,  2  P.  Wms.  191,  a  contract  for  sale  of  an  expectancy  was 
even  carried  into  execution.  In  Whilfield  v.  Fctu8set,  1  Ves.  887,  1750, 
a  mere  possibility  was  sold  by  the  heir,  nothing  vesting  in  the  life  of  the 
father  and  mother  ;  and  yet  your  Lordship  decreed  a  further  assurance  by 
the  heir ;  which,  if  an  illegal  contract,  would  not  have  been  done.  So, 
where  an  officer,  going  abroad,  assigned  his  future  pay,(t;)  a  bill  was 

(«)  1  P.  Wmi.  310.  (0  3  P.  Wms.  293,  n.  (ii)  3  Atk.  278. 

(«)  See  however,  SUtne  ?.  UdderiaU,  3  Anst.  533 ;  JIf  Cartk^  ?.  OooUl,  1  Ball  &  a  389; 
Difvis  V.  Duke  ef  MaHbonmgk^  1  Swanst  74 ;  O^ntrm  v.  WiUiamB,  18  Yea.  379. 
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brought  to  stop  the  money  in  his  agent's  hands;  it  was  argtied,  sQch 
alignments  were  not  to  be  endured,  beeaase  uncertain  and  against  the 
public  service,  and  should  be  discouraged,  as  spending  one's  estate  before 
he  has  it ;  yet  the  Court  thought  every  one  might  dispose  of  his  property, 
and  decreed  it  because  not  unconscionable,  though  that  was  a  contingency 
and  possibility ;  equity  going  further  than  the  law,  which  allows  as  con« 
tracts,  but  equity  as  conveyances.  But  what  is  this  public  good  which  is 
not  to  be  defined  ?  Is  the  end  proposed  by  this,  that  none  shall  spend 
above  his  annual  income  ?  That  is  not  to  be  secured  in  human  nature,  or 
prevented.  Though  the  Romans  had  that  law,  they  were  allowed  to  spend 
their  estates.  Is  property  to  be  locked  up  to  another  generation  ?— for  that 
efiect  it  will  have,  which  is  contrary  to  the  principles  of  the  constitution  of 
the  legal  *part  of  the  government ;  the  later  books,  for  perhaps  200  p^o/j^-i 
years,  giving  a  reason  why  the  Statute  de  Donis  is  not  to  be  kept  and  ^  -* 
preserved,  that  mankind  may  apply  their  property  to  pay  their  debts; 
and  judges  have  said,  there  is  great  inconvenience  in  people  not  being  able 
to  sell  their  own  estates.  Is  the  end  proposed,  that  a  man  may  raise  money 
on  easier  terms  if  this  is  set  aside  ?  The  consequence  would  be  directly 
contrary.  If  one  wants  money,  and  a  difficuhy  is  laid  upon  contracting 
with  fair  honest  men,  he  will  go  into  the  hands  of  knaves,  who  will  make 
him  pay  for  running  the  risk  of  the  law,  and  insist  on  more,  when  it  is 
understood  that  he  could  not  make  a  contingent  bargain.  This  was  not 
lent  to  feed  riot,  but  taget  rid  of  a  pressure,  which  is  a  reasonable  cause, 
and,  therefore,  no  ground  to  set  it  aside  on  political  motives.  As  the  law 
cannot  find  out  a  general  rule  to  proceed  on,  much  less  will  this  Court; 
and,  in  every  case  where  equity  cannot  relieve,  it  is  not  fit  to  be  relieved. 

February  4, 1750-1,  the  Court  delivered  their  opinion.  Absente,  JflUeB^ 
C.J. 

BuR!fBTT,  J. — Upon  the  state  of  this  case  three  points  are  made. 

Firsts  that  the  original  contract  is  usurious,  contrary  to  the  statutes,  as 
being  a  greater  premium  than  the  law  allowed ;  and,  if  so,  the  new  secu- 
rity will  fall  to  the  ground,  as  well  as  the  contract  itself. 

Next^  that,  if  not  usurious,  it  is  so  unreasonable  an  advantage  taken  of 
necessity  and  future  expectancy,  as  the  Court  is  warranted  to  relieve  against 
as  an  unconscionable  bargain. 

Thirdly,  that,  if  the  Court  is  warranted  to  relieve  against  this,  the  new 
security  will  be  considered  as  a  continuance  of  the  same  oppression,  and 
stand  in  the  same  light,  though  entered  into  after  the  event. 

The  other  side  insist  that  the  original  contract  is  a  mere  contingent  bar- 
gain, and  consequently  not  within  either  the  intent  or  words  of  any  statute. 
There  are  no  circumstances  of  a  destitute  Heir  or  person  seduced  from 
parental  government^  no  practice,  fraud,  or  surprise ;  and  that  the  bargain 
*is  equal,  taking  into  consideration  the  risk  run  of  the  principal :  r-«Qgg-i 
and,  therefore,  the  Court  is  not  warranted  to  relieve,  even  on  the  L  -1 
foot  of  the  original  bargain.  But  supposing  the  Court  would  relieve  on 
that,  yet  there  is  no  precedent  (but  to  the  contrary)  of  relief  when  the  party 
has  taken  on  himself  to  be  a  judge  of  the  equity  of  the  contract,  and  con- 
firms it  with  his  eyes  open. 
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The  case  is  new,  and  I  shall  endeavour  to  throw  my  thoughts  into  one 
connected  light,  and  occasionallyMake  in  all  the  cases  cited. 

As  to  the  firH  point,  whether  the  loan  of  5000/.,  to  be  paid  10,000/.  on 
the  death  of  the  duchess,  if  be  survived  her,  but  nothing  if  he  died  before 
her,  is  usurious,  or  a  mere  casual,  contingent  bargain.  I  hope  I  may  be 
excused  in  calling  it  a  loan ;  because,  although,  in  a  case  where  the  capital 
ie  not  in  all  events  to  be  paid,  the  word  may  be  improper  in  courts  of  law* 
this  Court  at  least  has  adopted  the  use  of  that  word  in  respect  of  a  mere 
contingent  bargain — that  of  bottomry.  If  this  contract  be  usurious,  it  must 
be  either  because  it  is  contrary  to  express  words  of  the  statute,  or  an  evasion 
out  of  it.  It  would  be  misspending  the  time  of  the  Court  to  enter  into  the 
old  notion  about  usury,  and  the  condemnation  of  it  by  canonists,  civilians, 
and  some  common  lawyers,  because  all  those  expressions  depend  on  a 
principle  which  is  out  of  the  present  case.  The  common  lawyers  difier,  there 
being  great  opinions  either  way.  Lord  Cokt  seems  to  call  all  usury  unlaw- 
ful: 2  Inst.  80,  3  Inst.  151 ; — but  in  Hard.  420,  Lord  £&i/esays,  the  Jeunsh 
usury  only  is  prohibited  by  the  common  law,  and  the  true  spirit  of  usury 
lies  in  taking  an  unjust  and  unreasonable  advantage  of  their  fellow^creatures. 
But  it  must  be  agreed,  that  nothing  is  legally  usurious  that  is  not  prohi- 
bited by  Stat.  37  Hen.  8,  c,9,  which  leading  statute  is  followed  by  the  rest; 
the  12  Anne,c.  16, varying  from  it  only  in  reducing  the  legal  interest:  the 
eases  determined  on  the  first  statute  have  been,  therefore,  always  looked  on 
as  authorities  on  any  of  the  subsequent.  Therefc^e,  to  make  a  contract 
usurious  within  the  express  words  of  the  statute,  the  reward  must  be  taken 
r*Sfi01  ^^^  forbearance,  or  giving  a  day  *of  payment ;  and  whatever  shift 
^  -I  is  used  it  will  be  usury,  but  not  within  the  statute  where  it  is  other- 
wise. If,  in  truth,  it  was  a  sum  advanced  by  way  of  loan,  and  the  reward, 
in  troth,  given  for  forbearance,  no  shift  will  prevail.  I  shall  better  explain 
myself  by  the  instances  I  shall  put.  Supposing  there  is  a  purchase  of  an 
annuity  at  ever  such  an  under  price,  if  the  bsrgain  really  was  for  an  annu- 
ity, it  cannot  be  usury;  but  if  the  communication  was  about  borrow- 
ing and  lending,  it  maybe  usury  within  the  statute:  and  how?  If,  by 
reason  of  all  the  circumstances  and  of  the  communication,  the  exility  of 
the  sum  given,  the  original  contract  being  a  borrowing  and  lending,  the 
Court  thinks  the  annuity  was  a  mere  device  to  pay  the  principal  with  usu- 
rious interest  to  evade  the  statute,  this  will  be  within  the  statute,  though  on 
the  face  of  the  bargain  it  appears  ever  so  fair  a  sale  of  an  annuity;  the 
contrivance  of  the  annuity,  as  the  usurious  reward  of  the  loan  of  money, 
shall  not  evade  the  statute  made  for  the  benefit  of  mankind.  This  I  take 
to  be  the  sum  and  substance  to  be  collected  out  of  the  several  cases :  Cro. 
Eliz.  27;  4  Leo.  208;  Noy,  151;  1  Brow.  180  ;  and  2  Lev.  7.  So,  a 
bargain  on  a  mere  contingeney,  where  the  reward  is  given  for  the  risk,  not 
for  forbearance,  will  not  be  within  the  statute  ;  but  otherwise  if  the  intent 
was  to  have  a  shift,  which  was  Cro.  Eliz.  642,  3.  If,  therefore,  a  man 
gives  or  lends  money,  not  to  be  paid  if  the  event  should  be  one  way,  but 
double  if  the  other,  and  it  is  uncertain  which  way  it  will  happen,  it  is  not 
within  the  statute,  for  the  reward  is  given  for  the  risk,  not  forbearance; 
but  if,  under  colour  of  such  an  hazardous  bsrgain,  the  real  treaty  is  for  a 
loan,  with  an  usurious  reward  for  that  loan,  and  to  evade  the  statute,  the 
contingency  inserted  is  of  little  moment,  being  no  ingredient  between  the 
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paitiee,  the  Coart,  or  a  jary,  on  the  whole,  may  pronounce  such  a  contract 
usurious,  notwithstanding  the  colour  of  contingency,  if  they  are  satisfied 
the  reward  is  given  for  forbearance,  not  for  the  risk — as  in  the  adding  a 
single  life,  which  is  a  healthy  life,  if  that  life  should  survive  half  a  year : 
,    so  they  might  as  well  add  a  contingency,  if  any  one  of  six  persons  was 
alive  at  the  end  of  six  months ;  and  one  *of  the  cases  is,  if  any  one  ^i^o^r^-} 
of  three  persons  is  alive  at  that  time.    The  intent  of  the  bargain  is  ^        J 
the  material  thing :  if  that  was  borrowing  the  money,  it  is  within  the  stat- 
ute, whatever  colourable  contingency  inserted ;  and  this  is  the  sense  of  all 
the  resolutions  in  the  several  cases :  5  Co.  69,  70 ;  2  And.  15;  Mo.  307 ; 
and  Mason  v.  Abdy,{w)    But  where  the  principal  was  fairly  and  truly  put 
in  hazard,  and  such  as  none  would  run  for  the  interest  the  law  allows, 
there  is  no  case  where  it  has  been  held  within  the  statute.    The  slightness 
or  reality  of  the  risk  seems  to  be  the  only  rule  directing  the  judgment  of 
the  Court:  Cro.  Eliz.  741,  Bedingfidd  v.  Ashley;  and  in  3  Keb.  304, 
Long  V.  Wharton^  which,  though  inaccurately  reported,  seems  to  me  good 
law.    I  cannot  see  two  contracts  bearing  a  greater  similitude  than  this  and 
bottomry.     A  life  may  be  insured;  so  may  a  ship,  which  may  sink  the  day 
after,  so  may  the  party  die ;  one  is  as  much  an  adventure  as  the  other.     It 
was  endeavoured  to  distinguish  bottomry  from  every  contract  upon  this, 
that  though  above  what  the  law  allows  upon  a  loan,  yet  bottomry  contracts 
were  established  in  favour  of  trade,  there  being  a  risk  of  the  principal,  and 
Ihey  being  necessary  for  trade  and  commerce.     But,  whatever  favour  the 
Court  may  shew  to  such  contracts,  they  will  never  establish  them  upon  the 
destruction  of  a  statute ;  and  the  principle  of  the  Court  thereon  was,  that 
the  bottomry  bond  was  not  within  the  statute;  nor  could  it  be,  for  it  is  plain 
that  a  real  risk  was  run,  that  the  principal  may  never  be  payable ;  there- 
fore, it  cannot  be  given  for  forbearance,  but  grounded  merely  on  the  contin- 
gency, the  risk.     But  as  a  colourable  contingency,  in  case  of  a  life  annexed 
to  the  payment,  may  make  that  bond  usurious,  so  will  a  colourable  contin- 
gency annexed  to  a  bottomry  contract :  as  in  a  bond,  if  one  out  of  twenty 
ships,  bound  from  Newcastle  to  London,  arrived  safe,  that  would  be  a  con- 
tingency thrown  in  to  evade  the  statute,  which  would  be  too  hard  for  such 
a  bond ;  so,  if  such  a  contract  is  made,  if  the  packet  should  return  to 
Dover  from  Calais,  at  a  season  of  the  year  in  which  there  is  no  danger: 
and  this  I  may  say  with  the  more  security,  as  Joy  v.  Kent^  Hard.  418,  is 
an  express  *proof  of  it,  where  a  bottomry  bond  was  sent  to  be  tried,  p«q.y|-i 
mrbether  it  was  an  evasion  of  the  statute,  which  would  not  have  ^        J 
been  so  if  it  could  not  have  been  an  evasion.     Indeed,  Lord  Hale  throws 
oat  expressions  very  favourable  to  trade,  but  so  inaccurate  in  that  book  that 
i  do  not  think  they  could  be  such  as  came  out  of  the  mouth  of  so  great  a 
man.     His  dictums,  then,  are  of  no  authority.     One  of  the  first  cases  of 
bottomry  which  came  in  question  was  Sharpley  v.  HurreU  Cro.  Jac.  208. 
IVbat  the  Court  goes  on  there  is  the  real  risk  of  receiving  less,  which  is 
cited  again  in  Roberts  v.  Trenayne,  2  Roll.  47,  and  Cro.  Jac.  608,  which 
dt^red  from  the  other.     In  Soome  v.  G/m,  as  in  1  Sid.  27,  the  resolution 
is  founded  on  the  real  hazard  of  the  principal,  which  cannot  be  within  the 
statute.    On  the  whole,  therefore,  I  am  of  opinion,  that  this  is  not  a  con** 

(v)  Carth.  67. 
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tract  foanded  in  its  origin  upon  asury,  but  a  cootingeot  bargain,  and  con- 
aequently,  within  the  express  words  or  intent  of  none  of  the  statutes  of 
usury. 

The  ne3^  point  is,  supposing  it  not  a  contract  within  the  statute,  whether 
it  is  not  such  an  unconscionable  hargain,  obtained  of  an  expectant  upon  his 
expectancy,  as  the  Court  is  warranted  on  precedents  to  relieve,  on  paying 
the  sum  advanced,  with  interest  from  the  time  of  advancing.  If  it  was 
necessary  to  give  an  opinion  upon  this,  I  own  I  should  have  great  difB- 
culty.  On  one  hand  I  should  apprehend  it  would  be  too  large  to  say,  in 
no  case  an  heir  or  expectant  could  borrow  money  on  his  expectancy ;  and 
yet  to  let  him  borrow  without  any  advantage  to  the  lender  seems  to  pot 
him  under  difSculties;  fathera  being  frequently  close-handed,  though  liberal 
enough  at  their  death :  so  that  an  heir,  if  hindered  from  supporting  him<* 
self  by  these  means,  might  starve  in  the  desert,  within  view  of  the  land  of 
Canaan.  On  the  other  hand,  I  should  dread  the  consequence  of  giving  the 
sanction  of  this  Court  to  future  bargains.  Lord  Cotoper  states  the  incon- 
veniences of  a  sanction  which  had  been  given.  I  am  sure,  it  is  a  point  of 
that  consequence  to  the  welfare  of  mankind,  that  without  necessity  no 
Court  will  give  an  opinion  of  which  an  ill  use  may  be  made.  For  the 
r»a72l  P^^'"^'^  ^^  '®  insisted,  that  there  *have  been  many  contracts,  not 
L  -•  illegal  or  iniquitous  in  some  circumstances,  but,  from  the  universal 
ill  tendency  on  the  prejudice  to  the  public,  have  been  always  set  aside  in 
this  court :  instances  of  which  were  in  marriage-brocage  bonds,  and  other 
contracts  of  like  nature ;  and  that  the  ill  tendency  of  heira  contracting 
with  strangers  to  furnish  their  wants  is  to  make  them  quit  a  regular  family 
life  and  dependency,  to  withdraw  from  advice  and  counsel  of  friends,  and 
to  have  youth  supplied  with  the  means  of  gratifying  their  passions,  and  the 
bringing  people  together  on  the  worst  principles  on  which  men  may  con- 
tract—avarice on  one  side,  and  a  craving  appetite  on  the  other.  The 
greediness  of  gain  is  the  only  principle  on  which  a  stranger  can  be  induced 
to  furnish  a  stranger;  and  the  occasion  of  applying  to  a  stranger  is,  because 
the  wants  are  such  as  he  would  not  reveal  to  his  family;  which  tends  to  a 
delusion  in  what  is  of  general  concern,  the  provision  for  posterity.  A  man 
may  be  giving  his  estate  to  a  money-lender  instead  of  the  pereon  intended; 
and  every  one  disguising  the  truth  from  a  man  who  has  a  right  to  the  troth 
is  wrong,  and  ought  not  to  be  encouraged  ;  and  by  this  delusion  he  gives 
his  estate  to  strangers,  when  he  thinks  he  is  giving  to  his  heir  or  relations, 
and  when,  if  he  had  known  the  troth,  he  would  have  provided  for  that 
heir  or  relations,  so  as  to  prevent  his  beggaring  himself.  This  has  been  a 
growing  practice  to  supply  young  heirs,  and  the  Court  has  extended  its 
remedy.  At  first  the  cases  are,  where  there  is  express  proof  of  gross 
practice  or  actual  imposition  ;  from  thence  it  went  to  cases  where,  on  the 
fece  of  the  contract,  it  was  so  gross  and  unreasonable  a  contract  between 
the  parties,  that  the  Court,  on  presuming  a  man  would  not  enter  into  it  bat 
by  imposition,  has  relieved ;  of  which  one  case  among  many  is  Nott  v,  HiU, 
1  Vern.  167.  As  the  mischief  increased,  the  Court  has  extended  its  remedy. 
Where  the  bargain  is  so  lucrative,  and  the  person  under  necessity,  so  that 
the  judgment  of  the  Court  has  been,  that  necessity  alone  could  induce  to 
make  that  contract,  there  has  been  relief:  the  first  case  of  which  kind  is 
Bemy  v.  PUtt  2  Ch.  Rep.  896 ;  2  Yem.  14,  a  very  remarkable  case,  and 
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a  stronger  there  could  not  be.  It  is  also  stated  by  *Lord  Qncper^  r-tt^m^n 
in  TwiMtlelon  v.  GriffUh,  1  P.  Wnw.  310,  where  were  marks  L  ^^J 
enough  of  imposition  to  warrant  relieving  on  that  foot ;  but  be  chose  to 
establish  it  on  the  general  principle  and  Lord  Jefferies^M  decree,  not  on  the 
particular  circumstances  of  the  case ;  and  he  seems  to  rejoice  in  the  conse- 
quence, that  this  would  put  a  difficuliy  on  an  heir  to  borrow  on  his  expect- 
ancy. The  last  case  is  Curtvyn  v.  Milner^  3  P.  Wms.  293,  n.,  wher« 
Lord  Kitig  decreed  relief;  but  said,  if  it  was  new,  he  would  not  have 
gone  so  far,  where  such  a  contract  was  fair,  and  done  wiih  open  eyes; 
saying,  he  thought  himself  bound  by  precedents,  and  that  he  saw  no  dif- 
ference between  an  estate  settled  on  an  heir  at  his  father's  death,  and  an 
expectancy  of  personal  estate  at  the  death  of  a  relation  :  it  is  the  same 
kind  of  expectancy  that  tempts  to  these  kind  of  bargains,  and  the  influence 
the  same. 

On  the  other  hand,  it  is  insisted,  none  of  the  particular  cases  cited  come 
within  the  circumstances  of  this  :  that  all  those  of  fraud,  practice,  or  impo- 
sition are  out  of  the  case,  it  being  a  bargain  sent  to  market  by  the  bor- 
rower, and  the  terms  hi^  own  ;  no  destitute  heir  under  parental  government 
having  a  great  personal  estate,  and  so  not  in  the  circumstances  of  the  party 
seeking  relief  in  other  cases ;  the  bargain  itself  diflTerent ;  ibe  risk  being 
difierent,  and  the  bargain,  in  all  its  circumstances,  so  equitable,  that,  if  the 
Court  should  enter  into  a  nice  examination  of  the  proportion  and  risk,  it 
would  appear  the  defendant  would  have  been  out  of  pocket  if  the  gruiid- 
rooiher  had  lived  a  little  longer:  that  this  Court  will  not  lay  down  a  prin- 
ciple in  general,  that  an  heir  or  expectant  may  not  contract  on  his  expect- 
ancy :  that  there  have  been  instances  where  such  contracts  have  been  car* 
ried  into  execution,  as  Hobson  v.  Trevor Jix)  and  Whitfield  v.  Fau99H:{y) 
that  it  is  a  sufficient  terror  to  such  contractors,  that  they  are  always  liabla 
to  the  examination  of  this  Court:  and  that  they  can  never  stand  but  on  tha 
reasonableness  and  justice  of  the  contract,  which  will  restrain  one  kind  of 
men  from  preying  on  the  follies  of  another.  These  are  the  arguments  on 
both  sides,  and  there  would  be  ^danger  and  difficulty  in  giving  an  r-M.^  j-t 
opinion  on  either ;  but  there  is  no  necessity  for  it,  that  being  taken  L'  J 
away  by  Mr.  Spencer  himself,  who  has  made  himself  the  judge,  by  toIqq^ 
tarily  giving  a  new  security. 

Which  is  the  third  point,  supposing  the  Court  would  relieve  against 
this  in  its  original,  whether  it  will,  when  altered  by  the  party  in  tb# 
strongest  manner,  not  unapprised,  and  with  his  eyes  open.  There  is  no 
case  of  a  contract  so  conBrmed  which  was  not  illegal,  (but  such  as  the  Court 
would  have  relieved  against  in  its  original  instance,)  where  the  Court  has 
relieved  against  the  confirmation  ;  unless  obtained  by  fraud  or  oppression^ 
and  then  it  has  been  considered  as  a  continuance  of  the  first  oppression  ; 
of  which  there  are  two  cases  in  Vernon — Lord  ^rdglasse  v.  Mu9champ^{z) 
and  fViaeman  v.  Beake;{a)  but  there  is  no  resemblance  to  the  present 
from  either.  There  was  no  fraud,  practice,  or  imposition  in  the  original 
contract  or  subsequent  security.  The  defendant  was  not  very  pressing  for 
bis  money,  the  security  not  being  given  until  a  good  while  after;  whicln 

(«)  3  P.  WoM.  lai.  (y)  1  Ves.  367.  {*)  I  Vera.  337. 

(4)  2  Vera.  131. 
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shews  no  suit  or  distress  was  threatened,  but  fairly  and  volantarily  done,  and 
upon  intimation  received  that  the  defendant  had  a  doubt  whether  he  could 
make  good  the  contract  in  a  court  of  equity.  Cole  v.  Gibbons^  3  P.  Wros. 
290,  and  the  note  of  the  case  at  the  bottom  of  that,  is  applicable  to  the 
present. 

As  there  is  nothing,  therefore,  to  set  aside  this  contract  on  the  foot  of 
usury  within  the  statutes,  and  next,  supposing  it  was  such  as  would  be  set 
aside  if  left  to  the  consideration  of  the  Court,  yet  as  the  party,  with  his  eyes 
open,  has  bound  himself  to  execute  it,  he  ought  to  execute  it.  It  is  too 
much  to  set  it  aside  ;  the  penalty,  therefore,  is  the  only  thing  which  can 
be  reiieTed  against  in  this  case. 

Sir  John  Btranob,  M.  R. — ^There  is  no  occasion  to  introduce  what  I  hare 
to  say  with  making  a  particular  statement  of  the  case ;  but  as  it  depends 
00  a  variety  of  circumstances,  many  of  which  must  be  considered  in  the 
argument,  I  shall  content  myself  with  taking  them  up  in  the  course  of  it. 
TttofKi  *'^^^  questions  upon  which  I  am  to  offer  my  advice  are 
L  ^^^J  three. 

First,  whether  the  original  advancement  of  the  5000/.  in  the  manner  as 
deposed  by  Mr.  Backwell,  and  disclosed  in  the  defendant's  answer,  and  the 
bond  taken  upon  it,  are  to  be  considered  as  usurious,  and  consequently  void 
in  point  of  law. 

Secondly,  whether,  supposing  the  bond  does  not  come  within  the  Suitutes 
of  Usury,  the  transaction  or  bargain  in  1738  is  of  such  a  nature  as  wilt 
entitle  the  plaintiffs  to  be  relieved  in  equity  on  the  circumstances  attending 
that  part  of  the  case. 

Thirdly,  whether  what  appears  to  have  been  done  by  Mr.  Spencer,  after 
the  death  of  the  duchess,  will  in  any  and  what  manner  influence  the  deter- 
mination of  this  case. 

As  to  ihejirst,  I  concur  in  opinion,  that  this  is  not  an  illegal  agreement 
made  void  by  the  Statutes  of  Usury.  The  prohibition  will  stand  on  the 
words  and  meaning  of  12  Anne,  c.  16,  for  that  does  not  materially  difl*er 
from  21  Jac.  1,  or  12  Car.  2,  and  appears  calculated  for  snch  loans  wherein 
two  principal  circumstances  must  concur — agreement  to  give  and  receive 
an  allowance  of  profit  in  the  meantime  for  the  money  hired,  in  a  greater 
proportion  than  allowed  by  the  statutes ;  neither  of  which  circumstances 
occur  in  the  present  case.  The  repayment  of  the  money  advanced  depended 
on  a  contingency,  which,  if  it  happened  one  way,  the  whole  was  touilly 
lost ;  during  the  pendency  of  this,  no  interest  or  profit  could  accrue  to  the 
defendant,  but  a  mere  wager  or  bargain  upon  the  contingency,  which  died 
first,  so  that  the  whole  was  at  hazard.  It  is  objected,  that  though  the 
letter  of  the  contract  may  be  so,  yet,  if  the  design  of  the  parties  was  to 
borrow  5000/.,  and  one  should  give  a  greater  use  for  the  money  than  the  law 
allows,  the  putting  it  into  this  shape  will  not  evade  the  statute,  in  which 
statute  are  very  general  words,  to  take  in  all  covin,  shifts,  &c.,  which  I 
agree  to :  and,  therefore,  if  the  Court  can  satisfy  itself  that  this  was  not  in 
Teality  a  bargain,  whereon  the  principal  was  designed  to  be  at  hazard,  and 
the  shape  in  which  it  was  put  was  only  a  contrivance  to  evade  the  statute, 
r*a761  ^^  ^'^'  ^  usury  I  *and  consequently  void.  Whether  the  agreement 
L       -I  is  usurious,  or  not,  may  be  determined  two  wajrs :  first,  by  verdict  of 
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a  jury  on  a  plea  of  ihe  corrupt  agreement ;  secondly,  by  the  Conrts  exer- 
cising their  own  judgment  on  the  circumstances  of  the  case  disclosed  to 
them.  The  first  of  these  methods  could  not  be  taken  in  this  cause,  because 
it  appears  the  bond  was  cancelled  upon  giving  the  judgment  after  death  of 
the  grandmother,  and  therefore  no  action  could  be  brought  on  it ;  and,  If 
there  had  been  a  scire  facias  at  law  on  the  judgment,  either  against  John 
Spencer  or  bis  executors,  no  plea  of  the  corrupt  agreement  could  be 
received  ;  the  judgment  redditum  invitum  not  being  a  contract  or  assurance, 
which  are  the  words  of  the  statute ;  and  this  was  the  opinion  of  B.  R. 
in  Foot  T.  Jones,  Pasch.  9  Geo.  2 :  the  other  method  has  been  often  taken, 
as  in  Roberta  v.  Trenayne,  Cro.  Jac.  608.  Thus,  wherever  the  Court  has 
seen  that  the  contingency  to  put  the  principal  in  hazard  is  only  added 
colourably,  and  only  a  nominal  risk,  the  Court,  to  prevent  an  evasion  of  the 
statute,  has  determined  it  to  be  usury;  as  in  Clayton'a  case,  5  Co.  1,  and 
other  cases,  where  the  adding  the  contingency  of  a  particular  person  being 
alive  at  the  end  of  a  year  was  only  a  shift.  So,  by  Holt,  Comb.  125,  and 
Carth.  68.  But  a  wager  between  two,  to  have  forty  for  twenty,  if  one  was 
alive  at  a  future  day,  would  not  be  usury:  Cro.  Eliz.  642,  Button  ▼. 
Dotvnham :  and  in  1  Lut.  470,  notice  is  taken  of  its  appearing  that  both 
principal  and  interest  was  at  hazard.  The  present  case  is  fully  before  the 
Court,  and  proper  for  the  exercise  of  their  judgment.  To  say  it  is  usury, 
the  Court  must  be  convinced  that  it  was  the  design  of  the  defendant  to 
make  a  loan  of  this,  and  to  secure  exorbitant  profit  for  it,  and  calculated  as 
a  shiA  to  evade  the  statute.  But  I  cannot  think,  either  from  the  evidence 
or  the  answer  of  the  defendant,  that  it  was  the  scheme,  or  even  in  contem- 
plation of  the  party.  It  appears  a  mere  wager  which  of  the  two  should 
outlive  the  other.  The  5000/.  was  actually  advanced,  not  colourably:  there- 
fore, none  of  the  cases  cited  proves  this  to  be  within  the  Statutes  of  Usury, 
or  warrant  the  Court  to  declare  it  void  thereon.  The  word  "lend,"  on 
*which  some  stress  was  laid,  concludes  nothing.  Every  advance-  ^,0771 
ment  of  money  on  bottomry  is  a  loan,  and  it  was  properly  observed  L  -* 
to  be  called  so  in  the  acts  of  Parliament ;  but  it  is  the  nature  of  the  agree- 
ment and  intent  of  the  parties  into  which  the  Court  must  look  to  determine 
the  question.  Cro.  Eliz.  642,  puts  it  entirely  on  the  question,  whether  it 
was  the  intent  of  the  parties  to  be  a  wager,  or  a  loan  at  interest.  So,  in 
Mo.  398,  it  has  been  argued,  that  lending  money  on  bottomry,  when  more 
is  taken  than  the  legal  interest,  is  grounded  on  the  consideration  of  the  profit 
to  trade;  and,  therefore,  it  is  said  not  to  be  applicable.  That  certainly  has 
been  one  reason  why  so  large  a  profit  for  the  use  of  money  has  been 
allowed  in  that  instance ;  but  the  general  reason  has  been,  the  not  coming 
within  the  intent  of  the  statute ;  for,  if  it  had,  the  court  could  not  depart 
from  it:  but  the  hazard  the  lender  runs,  of  never  seeing  a  penny  of  his 
principal,  or  any  of  the  interest,  takes  it  out  thereof;  and  that  holds  as 
strong  in  the  present  case  ;  and  is  so  laid  down  in  general,  where  the  prin- 
cipal and  interest  is  in  hazard :  1  Sho.  8,  Mason  v.  Ahdy:  and  in  Sid.  Vt^ 
a  diversity  is  taken  between  a  bargain  and  a  loan,  whether  a  hazard,  or  not, 
is  considered  as  the  rule  for  determining  whether  a  bargain  or  loan.  I  am 
of  opinion,  therefore,  this  bond  does  not  come  within  the  Statutes  of  Usury, 
and  cannot  be  declared  void  at  law  thereon. 
On  the  next  question,  as  the  advice  I  shall  ofier  will  be  grounded  entirely 
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on  what  was  done  by  Mr.  Spencer  after  the  death  of  the  dachess,  was  I 
to  suppose,  for  argumeni's  sake,  the  plaintifis  were  entitled  to  the  relief 
prayed,  I  shall  ofier  nothing  as  a  determination  of  that  branch  of  this  case, 
though  it  may  not  be  improper  to  throw  out  something  in  general.  I  see 
no  reason  to  quarrel  with  the  principal  cases  cited  as  the  ground  for  the 
interposition  of  a  court  of  equity.  On  the  contrary,  I  cannot  help  declar* 
ing  I  concur  with  those  determinations,  and  do  not  mean  in  the  least  to 
abate  the  force  of  them.  In  the  present  case  there  are  certainly  many  cir* 
cumstances  that  cast  a  favourable  light  on  the  defendant's  part  of  the  trans* 
action.  He  does  not  appear  to  be  a  person  having  an  intent  of  fraud. 
r*S7ft1  ''^^^  8cheme(tf)  moved  not  from  him,  but  from  Mr.  Spencer,  on 
^  -^  whose  own  terms  the  money  was  advanced  without  any  haggling 
on  the  part  of  the  defendant,  after  it  was  refused  by  others  as  not  a  desir- 
able contract  on  the  calculation  of  chances.  Not  that  the  bands  of  the 
Court  are  titrd  up  from  relief  from  the  want  of  fraud  or  imposition.  I  have 
no  jealousy  of  anything  of  that  in  this  case.  Yet  cases  may  be  wherein  this 
Court  would  interpose  to  prevent  improvident  persons  from  spending  or  ruin* 
ing  their  estates  before  they  come  to  them,  though  no  proof  of  actual  fraud 
or  imposition  ;  which  is  agreeable  to  the  saying  of  Lord  Jefferiei,  ia 
Bemy  v.  PilUih)  when  be  reversed  Lord  Norih^s  decree.  So  was  it  con- 
sidered in  7\tn8tleton  v.  OriffUhy{c)  and  in  Curwyn  v.  Milntr.{d)  The  ne- 
cessity must  be  seen  by  every  wise  and  considerate  person.  The  Courts  keep 
a  strict  hand  over  these  agreements,  which  must,  indeed,  all  stand  on  their 
own  particular  circumstances ;  and>  perhaps,  it  is  not  advisable  to  lay  down 
any  general  rule  about  them,  or  more  than  is  necessary  to  the  relief  in  each 
particular  case.  « 

"Therefore,  without  ofl&ring  any  advice  on  the  bond  in  1738,  abstracted 
from  the  subsequent  transaction,  I  will  proceed  to  the  third  question ;  upon 
which  I  am  of  opinion,  that  the  plaintifis  are  entitled  to  no  other  relief 
against  the  bond  and  judgment  in  1774,  but,  as  to  the  penalty,  on  payment 
of  what  remains  due,  and  the  interest  from  the  death  of  the  grandmother ; 
and  though  I  have  given  no  opinion  upon  the  former  part  of  the  transac* 
tion,  yet  I  must  take  up  this,  as  considering  the  plaintifis  entitled  to  the 
relief  prayed,  as  the  case  stood  on  the  first  agreement.  And  here  it  is  not 
improper  to  take  a  short  view  of  the  different  situation  in  which  Mr. 
Spencer  appears  in  1744,  from  what  he  was  in  1738.  When  the  first 
bond  was  given,  he  was,  notwithstanding  a  larger  income,  involved  in  great 
difllculty  for  want  of  money  to  pay  creditors,  casting  about  every  way  for  a 
presentsupply,and  su  flaring  dangerous  schemes  to  be  privately  hawked  about, 
fearful  lest  it  should  come  to  his  grandmother's  ears  that  he  was  mortgag- 
ing his  expectations  from  her.  It  is  not  very  clear  who  took  the  first  step 
toward  the  new  engagement  after  her  death  ;  the  bond  was  not  given 
r«^70l  *u"^'^  ^^^^  ^^^  months  afterwards,  though  dated  the  next  day  after, 
l>  -'in  order  that  it  might  carry  interest  from  thence.  But  supposing 
the  defendant  had  called  on  Mr.  Spencer  for  his  money  before  the  31st  of 
October,  (which,  from  his  genteel  behaviour  in  other  parts,  I  can  hardly 

(«)  See  alfo  TtwMeni  v.  LQUffieUt^  Belt*t  Sapp.  tn  Vet.  31.  Bot  it  Memi  rach  a  eir- 
eumstanoe  ought  to  hive  little  weight :  Evmnt  v.  CAeft AtVf,  Belt's  Sapp.  to  Vet.  300, 
806. 

(M)  9  Vm.  li.  («)  1  P.  Wms.  310.  (4)  3  P.  Wau.  893,1k. 
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tbtok  he  did,)  yet  ihere  is  no  circumstance  of  force  on  Mr.  Spencer ;  and 
the  security,  then  standing  out  against  him,  was  only  a  bond  for  payment 
of  the  money,  not  a  judgment  on  which  immediate  execution  could  be 
sued;  which  bond  would  have  given  him  time  enough  to  turn  himself 
about,  before  he  would  be  under  a  necessity  to  be  exposed  to  an  execution. 
It  appears  to  be  his  fixed  design,  after  her  death,  to  pay  off  the  whole  as 
fast  as  he  could,  and  that  with  a  preference  to  the  defendant,  who,  he  said, 
had  treated  him  like  a  gentleman.  The  defendant  declared  he  would  not 
press  him  for  his  money,  although  he  should  be  glad  to  have  it ;  and  Mr. 
Spencer  executed  the  bond  and  warrant  of  attorney  freely  and  voluntarily ; 
and  well  pleased  therewith.  It  may  be  said  that  all  this  proceeded  from 
his  not  being  apprised  that  there  could  be  relief  in  equity  against  the  first 
bond.  In  Cole  v.  Gibbons,(a)  the  bill  for  relief,  and  the  answer,  were  both 
read  to  the  party,  and  yet  the  assignment  was  confirmed  ;  which  circum- 
stance, greatly  weighing  with  Lord  Talbot,  is  not  wanting  in  the  present 
case  ;  it  is  what  the  defendant  himself  may  make  use  of  on  his  part,  and 
it  will  be  evidence  for  him,  viz.  that  he  answered  to  the  manager  of  Mr. 
Spencer  that  he  doubled  whether  the  security  would  be  good,  and  therefore 
only  desired  a  note  or  memorandum  ;  so  that,  from  this  doubt  of  the  defen- 
dant, Mr.  Spencer  was  apprised  of  the  possibility  of  relief  he  had,  if  he 
applied  to  a  court  of  equity  ;  which  shews  he  acted  with  his  eyes  open  in 
this  article  of  confirmation — that  it  was  not  a  sudden,  but  deliberate  act, 
and  agreeable  to  that  frame  of  mind  he  continued  in  to  his  death,  as  appears 
from  his  subsequent  letters. 

Contracts  of  post  obits  are  to  be  discouraged  ;  and  though  the  relief  is 
not  granted  in  the  present  case,  yet  should  the  Court  hold  a  strict  hand 
oyer  these  sort  of  contracts.  How  this  would  be  in  the  case  of  a  young 
heir  •under  parental  authority  I  do  not  say.  It  may  be  improper  p^qoA-i 
to  forejudge  such  a  cause  ;  but  inconvenience  there  can  be  none  >-  -^ 
in  the  determination  of  this.  Yet,  in  giving  my  opinion  and  advice  in 
this  very  particular  case  against  relieving  the  plaintifis,  I  am  far  from  blam* 
ing  the  plaintifils,  who  are  trustees  for  the  infant,  for  submitting  the  case  to 
the  consideration  of  the  Court,  which  I  think  very  rightly  done. 

Lee,  C.  J. — The  Jirst  point  is,  whether,  on  the  evidence  before  the  Court 
relating  to  this  transaction,  there  is  sufficient  appearing  to  determine  this 
contract  to  be  usurious.  As  to  the  nature  of  usury,  considering  it  at  com- 
mon law,  or  in  the  law  of  nature,  or  Divine  law,  or  the  civil  law  of  other 
countries,  (of  which  there  is  a  large  account  in  Pal.  291,)  it  is  unnecessar}' 
to  spend  time  on  that  subject,  because  the  idea  of  usury  is  fully  settled  in 
this  country  by  the  legislature,  which  has  made  use  of  all  the  words  the 
language  could  furnish  to  prevent  taking  more  than  the  legal  interest,  in 
which  usury  consists  ;  and,  to  attain  this  end,  the  borrower  is  at  liberty  to 
disclose  every  circumstance  in  his  contract,  that  it  might  appear  whether 
there  was  any  shift,  dbc.  It  appears  by  2  And.  15,  and  Mason  v.  Mdy^ 
Carth.  67,  where  the  difference  is  taken  and  settled,  that,  where  the  hazard 
of  losing  the  principal  is  but  a  colourable  contingency,  the  agreement  is 
usurious  ;  but  where  the  contingency  is  real  and  forcible,  it  is  otherwise. 
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I  think  that  is  the  material  consideration,  and  the  substantial  and  true  renr 
son  that  bottomry  bonds  are  not  considered  as  usurious  on  the  construction 
of  the  statute  itself,  there  not  being  words  in  the  statute  to  reach  bottomry 
bonds  when  they  run  a  desperate  contingency  of  winds,  seas,  and  enemies, 
the  reasons  touching  trade  not  being  the  true  reasons,  although  they  might 
be  inducements  to  courts  to  construe  the  statutes  in  a  favourable  way.  So, 
if  on  advancement  of  money  by  way  of  loan,  the  lender  will,  by  an  agree- 
ment between  the  parties,  in  whatever  manner  formed,  have  the  repayment 
of  the  principal,  with  profit  exceeding  the  legal  interest ;  that  will  be  cor- 
r»<lftn  ^^^^  within  the  Statute  of  Usury.  *If,  therefore,  two  persons 
I-  -I  speaking  together,  one  desires  100/.,  and  for  the  loan  will  give  more 
than  the  law  allows,  and  for  evasion  of  the  statute  a  practice  is  invented 
that  the  borrower  shall  gram  to  the  lender  30/.  per  annum  for  so  many 
years,  this  practice  is  within  the  statute,  and  will  be  usury,  although  tho 
lender  never  has  his  100/.  again;  for  by  this  bargain  by  way  of  loan  he 
has  full  satisfnction  for  his  100/.,  and  more  profit  than  the  law  allows  ; 
which  is  1  Bui.  36,  which  brings  the  present  case  to  the  single  considera- 
tion, whether  the  hazard  the  defendant  ran  of  losing  the  whole  principal, 
without  satisfaction  for  the  money  advanced,  was  not  a  real  hazard,  which 
might  require  a  reward  beyond  the  legal  and  common  interest ;  and  where 
that  is  the  case,  it  appears  from  all  the  authorities,  that  all  bottoms  on  this 
in  courts  of  law — that  it  is  always  thought,  where  the  profit  the  lender  is 
to  have  is  as  a  reward  for  the  hazard  he  is  subject  to,  and  not  for  the  for- 
bearance of  the  day  of  payment,  (which  are  the  words  of  the  statute,) 
they  are  not  usurious.  In  Molloy,  314,  317,  it  appears  these  real  contin- 
gencies are  not  within  the  Statutes  of  Usury  on  this  foundation. 

But,  on  the  second  point,  I  think  it  will  be  well  worth  the  consideration 
of  a  court  of  equity  whether  they  will  not  interpose  in  case  of  these  hazard- 
ous bargains  to  pay  double,  so  as  to  prevent  the  lenders  going  away  with 
such  an  exorbitant  gain.  It  is  difficult  to  form  any  general  rule  that  can 
meet  every  case  of  this  kind  that  may  happen  ;  but  they  must  in  general 
be  governed  by  the  circumstances  in  each  case  :  only  this  may  be  always 
proper  to  be  attended  to,  ns  far  as  may  be,  to  bring  all  contracts  that  are  in 
nature  of  loans  to  that  mean  prescribed  by  Parliament,  that  none  take  more 
than  the  legal  interest ;  and  by  the  cases  cited  and  staled  in  courts  of  equity, 
it  oppears  they  have  used  a  sagacious  attention  to  discover  whether  there  is 
any  fraud  expressed,  or,  from  the  nature  of  the  transaction  or  person  con- 
cerned, any  thing  carrying  on  the  face  of  it  an  appearance  of  imposition  ; 
as,  in  the  case  of  young  heirs,  &c.,  a  court  of  equity  has  disabled  from  tak- 
ing advantage  thereof,  and  interposed  to  prevent  unconscionable  bargains. 
r*382l  *^'^*^»  therefore,  is  a  matter  worth  the  regard  of  a  court  of  equity, 
L  -'  so  as  to  prevent  all  trade  of  this  sort,  such  as  is  called  Jewuh  inter- 
est, which  seems  a  malum  conusable  at  common  law. 

What  has  been  done  by  Mr.  Spencer,  after  the  death  of  the  duchess^ 
prevents  the  Court  from  entering  minutely  into  the  consideration  of  the  first 
contract;  for  any  objections  thereto  are  taken  away  by  himself,  in  whose 
place  the  plaintiffs  stand.  The  first  contract,  surely,  might  recover  strength, 
and  be  validated  by  the  intervention  of  a  new  case  that  was  fit  to  create  a 
right.  If  he  was  under  apprehensions  of  his  grandmother  when  the  first 
security  was  given,  yet  they  were  at  an  end  at  the  last.     If  he  was  an 
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infant  when  he  gave  the  first  bond*  the  contract  would  be  voidable  as  to 
hiro ;  but  if,  when  of  full  age,  he  gave  a  new  bond,  it  would  be  good 
against  him.  In  the  case  in  Dom.  136,  called  the  Macedonian  decree,  it  is 
said,  that  if  any  creditor  lent  money  for  a  just  and  reasonable  cause,  suffi- 
cient to  support  the  equity  of  the  obligation,  it  was  by  a  favourable  inter- 
pretation of  the  decree  of  the  senate  excepted  from  the  general  prohibition, 
according  to  the  quality  of  the  use  to  which  the  money  was  put.  The 
defendant  has  this  exception  in  his  favour — the  use  of  his  money  being  to 
pay  just  debts  to  tradesman  ;  for  if  these  contracts  are  to  be  set  aside  upon 
the  hatred  to  the  creditor  who  has  made  an  improper  loan,  yet  that  imputa- 
tion is  taken  away  :  and  even  in  the  case  of  a  son,  if  the  father  approves 
or  ratifies  the  obligation  by  paying  part,  or  the  son  acquits  it  himself,  it  can- 
not be  revoked  :  Dom.  137,  138,  in  his  observations  upon  that  decree. 
But  it  is  said,  that  though  Mr.  Spencer  was  not  under  the  same  difficulty 
when  he  gave  this  new  security  as  at  the  giving  the  first  bond,  yet  he  was  a 
debtor  then  to  the  defendant,  and  liable  to  be  called  on  by  legal  proceeding; 
but  that  cannot  be  a  reason  to  set  aside  this  deliberate  act  of  Mr.  Spencer, 
against  whom  there  was  then  no  process,  but  a  readiness  in  his  creditor  to 
take  paper  security  instead  of  money,  which  he  had  a  right  to.  I  rely  on 
3  P.  Wms.  290,(a)  as  a  stronger  case  than  this,  being  a  deliberate  act  con- 
firming an  unreasonable  bargain  when  the  *pariy  was  fully  inform-  f-»«jao-i 
ed  of  every  thing,  and  under  no  surprise  :  that  made  it  good.  In  L  -' 
Cann  v,  Cann,  1  P.  Wms.  727,  Lord  Macclesfield  says,  there  is  no  colour  to 
set  aside  a  release,  which  the  maker  had  a  right  to  make,  and  was  not 
ignorant  of  his  right,  and  that  solemn  conveyances  are  not  slightly  to  be 
blown  over.     I  entirely  concur,  therefore,  in  opinion. 

Lord  Chancellor  Hardwickb. — Before  I  proceed  to  give  my  own 
opinion  in  this  case,  I  must  take  notice  that  Lord  Chief  Justice  WiUes  has 
signified  to  me  his  entire  concurrence  on  these  three  points. 

Next,  that  the  great  and  able  assistance  I  have  had  in  this  case  has  made 
my  task  extremely  easy  ;  and,  as  I  concur  in  the  decree  I  am  advised  to 
make,  the  great  pains  taken  in  clearing  up  and  considering  the  points  might 
have  excused  mo  from  taking  up  any  time.  One  thing  I  ought  to  say  in 
the  outset — that  if  I  could  have  foreseen  upon  what  particular  point  the 
judgment  in  this  case  would  fundamentally  turn,  I  should  have  spared  the 
judges  the  trouble  of  this  attendance.  As  three  points  have  been  properly 
made  at  the  bar,  it  is  necessary  to  say  something  to  each. 

Theyir»f  is  a  mere  question  of  law  upon  the  Statutes  of  Usury  and  on 
the  rules  of  law,  and  the  same  as  in  a  court  of  law,  if  an  action  had  been 
brought  on  the  bond,  and  the  whole  matter  had  been  disclosed  in  special 
pleading.  If  I  had  even  now  a  doubt  concerning  it,  1  should  have  held 
myself  bound  by  the  opinion  of  the  judges,  as  a  matter  within  their  conu- 
sance, in  like  manner  as  if  I  had  sent  this  to  be  tried  at  law  ;  in  which  case 
the  Court  always  decrees  consequentially  to  the  trial.  But  I  have  no 
doubt  about  it,  and  concur  in  opinion.  This  question  was  laboured  by  the 
plaintifl^s'  counsel ;  many  authorities  cited  ;  strong  inferences  made  by  them. 
I  do  not  intend  to  go  through  them ;  but  contracts  on  contingency  are  to  be 

(a)  Cole  V.  GTiMmm. 
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distinguished  plainly,  for  a  wager  on  chance  is  not  within  the  statute,  be* 
cause  no  loan.  But  if  there  is  a  loan  of  money,  with  an  agreement  to 
receive  back  more  than  the  principal  and  legal  interest  in  any  event,  there, 
r«<lfti1  ^*^^"8^^  *  contingency  is  thrown  in,  on  *which  the  whole  principal 
I  -*  and  interest  may  be  lost  by  possibility,  it  is  usurious*  and  contrary 
to  the  statute.  On  this  it  was  insisted  for  the  plaintiff.  I  will  not  now 
enter  into  a  critical  dispute  how  far  any  such  contract,  where,  by  the  falling 
out  of  the  contingency  one  way  or  other,  the  money  may  be  lost,  it  is  in 
strictness  a  loan.  The  civil  law  has  very  nice  and  refined  distinctions 
upon  this  ;  «»commodatum"  and  «» mutuatum"  are  technical  terms  for  a  loan 
By  the  first  was  meant,  where  things  lent  were  to  be  restored  in  specie  $  by 
the  second,  where  in  genere  only  :  but  in  both,  the  things  were  to  be  res- 
tored in  all  events,  and  nothing  was  to  be  paid  for  the  use  or  hire  ;  which, 
when  it  was  so,  was  •*  locaium*'  and  »»  conductum,"  by  the  Roman  lawyers, 
under  which,  perhaps,  all  our  laws  would  strictly  come.  But  these  minute 
distinctions  upon  loans  are  not  adopted  by  us ;  but  we  mix  and  confound 
their  <»  commodaium"  and  *«  mutuatum,"  as  appears  in  an  action  upon  a 
loan,  which  takes  in  both.  So,  though  interest  is  to  be  paid  for  it,  it  is  with 
us  still  a  loan  :  so,  though  money  is  to  be  advanced  upon  a  risk,  which  upon 
a  contingency  may  be  totally  lost,  it  is  still  a  loan  of  money  ;  and  all  the 
books  treating  of  bottomry  call  it  money  lent  on  bottomry.  Besides,  this  is 
plain  by  the  express  words  of  the  slat.  11  Hen.  7,  c.  8,  which  shews  they 
understood  that  an  adenture  might  be  inserted  in  a  contract  of  a  loan  ;  and 
it  is  observable  that  this,  if  real  and  fair,  exempted  it  from  the  laws  of 
usury  ;  though  at  that  time  all  kind  of  usury,  or  taking  interest,  was  un- 
lawful. By  the  law  of  England,  therefore,  the  insertion  of  a  contingency 
will  not  of  itself  prevent  a  contract  being  a  loan.  Consider  the  result 
of  the  cases  cited  on  the  Statutes  of  Usury,  which  I  will  not  repeat,  but 
only  deduce  proper  and  natural  inferences  from  them.  Firsty  if  there  is  a 
loan  on  contingency,  in  consideration  whereof  a  higher  interest  than  the 
law  allows  is  contracted  for  forbearance,  if  the  risk  goes  only  to  the  inter- 
est or  premium,  and  not  to  the  principal  also,  though  real  and  substantial 
risk  is  inserted,  it  is  contrary  to  the  statute,  because  the  money  lent  is  not 
in  hazard,  but  safe  in  all  events  ;  and  no  regard  is  then  had  whether 
the  contingency  is  real  or  colourable,  as  appears  from  what  Doddridge,  J., 
r^^ftRl  *®*y*  ^^  Roberta  v.  Trenayne;(b)  who,  by  the  way,  takes  it  for 
I-  -^  granted  that  such  a  loan  may  be  with  us  on  contingency.  Next,  if 
the  contingency  extends  to  both,  and  there  is  a  higher  rate  than  the  law 
allows,  regard  is  had,  whether  a  bona  fide  risk  is  created  by  the  contin- 
gency, or  whether  only  colourable ;  for,  if  so,  Courts  of  law  hold  it  con- 
trary to  the  statute,  because  it  is  an  evasion  to  get  out  of  the  statute,  which 
is  prohibited  by  the  law  itself:  Clayton^ $  case,  5  Co.  70 ;  and  in  the  case 
put  by  Popham  in  Burton's  case,{c)  immediately  preceding.  So  in  Mason 
V.  Mdy.  But  where  the  contingency  has  extended  to  principal  and  inter- 
est both,  and  not  colourable  only,  but  a  fair  and  substantial  risk  is  created 
of  the  whole,  it  takes  it  out  of  the  statute  :  though  called  a  loan,  it  is  con- 
sidered as  a  bargain  on  chance,  and  differs  little  from  a  wager.  On  this 
depends  the  case  of  bottomry;  for  I  agree,  that  the  approving  thereof  is 

(6)  3  Rdl.  47 ;  Cro.  Jao.  508.  (c)  5  Co.  68. 
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from  their  being  fair  contracts  on  a  real  hazard,  and  not  that  they  concern 
trade;  though  trade  and  commerce  is  taken  into  consideration, but  not  alone 
relied  on  to  support  usury,  for  that  cannot  be.  The  plaintiffs'  counsel 
object  to  this,  by  laying  stress  on  certain  expressions  and  dictums  of  judges 
in  some  cases,  that  there  must  be  no  transaction  or  communication  of  bor- 
rowing and  lending ;  and  care  must  be  taken  that  there  be  no  such :  and 
therefore,  as  the  first  proposal  in  the  present  case  was  to  borrow  money  on 
a  contract  to  pay  two  for  one,  it  is  usurious,  notwithstanding  the  contin- 
gency thrown  in.  A  very  right  answer  has  been  already  given,  that  courts 
of  justice  are  to  regard  the  substance  of  things  on  a  contract,  and  not  mere 
words,  which  might  be  inaccurately  used  by  the  parties  in  private  dealing. 
But  another  answer  may  be  given — that  in  the  most  accurate  books  these 
expressions  are  applied  to  cases  arising  on  purchase  of  an  annuity,  or  sale 
of  goods  and  merchandise,  at  a  premium  or  advanced  profit  beyond  the  rate 
of  legal  interest;  in  which  cases  these  expressions  are  properly  applicable, 
but  cannot  be  so  to  loans  on  contingency — that  is,  a  fair,  real  contingency; 
for  there,  from  the  nature  of  the  thing,  the  communication  must  be  about  a 
borrowing  and  lending,  *as  is  plain  from  the  case  of  bottomry;  and  p»q«^-i 
the  case  put  by  Doddridge,  J.,  in  terras,  is  of  lending  100/.  &c„  L  J 
upon  a  casualty:  if  it  goes  to  the  interest  only,  and  not  the  principal,  it  is 
usury;  which  he  clears  by  the  case  of  bottomry.  The  very  stating  of  the 
case  on  the  purchase  of  an  annuity  or  sale  of  goods  proves  the  truth  of  this. 
An  annuity  may  be  purchased  at  as  low  a  rate  as  you  can,  provided  it  was 
the  original  negotiation  to  purchase  and  sell  an  annuity;  but  if  the  treaty 
began  about  borrowing  and  lending,  and  ends  in  the  purchase  of  an  annuity, 
it  is  evident  that  it  was  only  a  method  or  contrivance  to  split  the  payment 
of  the  principal  and  usurious  interest  into  several  instalments,  and  conse- 
quently that  it  was  a  shifl ;  which  is  Fuller's  case,  and  TanJieWs  ease,  4 
Leon.  &  Noy,  151,  which  I  take  to  have  been  on  the  same  deed  as  that  in 
1  Brownlow.  So,  in  the  sale  of  goods  or  merchandise,  it  is  lawful  to  sell 
as  dear  as  you  can,  on  a  clear  bargain  by  the  way  of  sate  ;  but  if  it  is  first 
proposed  to  borrow,  and  afterwards  to  sell  goods  beyond  the  market,  this  is 
usurious;  of  which  there  are  two  cases  in  Mo.  397.  The  very  putting 
these  cases  shews  how  proper  and  forcible  those  expressions  of  the  judges 
before  mentioned  are,  when  used  in  the  purchase  of  an  annuity  and  sale  of 
goods  ;  but  how  improper  when  thrown  out  in  cases  of  loans  of  money  on 
contingency. 

•  The  second  question  is,  supposing  the  first  contract  to  be  valid  in  law, 
whether  it  was  contrary  to  conscience,  and  to  be  relieved  against  in  this 
court  upon  any  head  or  principle  of  equity.  I  will  follow  the  prudent  ex- 
ample of  not  giving  any  direct  and  conclusive  opinion.  As  it  would  be 
unnecessary,  it  is  the  safest  not  to  do  it ;  yet  it  has  been  made  necessary  to 
say  something  on  it.  It  cannot  be  said  that  such  contracts  deserve  to  be 
encouraged,  for  they  generally  proceed  from  excessive  prodigality  on  one 
hand,  and  extortion  on  the  other,  which  are  vitia  temporis,  and  pernicious 
in  their  consequences ;  and  then  it  is  the  duty  of  a  court,  if  it  can,  to 
restrain  them.  This  Court  has  an  undoubted  jurisdiction  to  relieve  against 
every  species  of  fraud. 

First,  then,  fraud,  which  is  dolus  malus,  may  be  actual,  'arising  p«oQ7"i 
from  facts  and  circumstances  of  imposition  ;  which  is  the  plainest  L  ^ 
case. 
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Secondly,  it  may  be  apparent  from  the  intrinsic  nature  and  subject  oftlie 
bargain  itself,  such  as  no  roan  in  bis  senses,  and  not  under  delusion,  would 
make  on  the  one  band,  and  as  no  honest  and  fair  man  would  accept  on  the 
other,  which  are  unequitable  and  unconscientious  bargains ;  and  of  such 
even  the  common  law  has  taken  notice :  for  which,  if  it  would  not  look  a 
little  ludicrous,  might  be  cited  JanuM  v.  Morgan^  I  Lev.  111. 

A  third  kind  of  fraud  is,  which  may  be  presumed  from  the  circam- 
stances  and  condition  of  the  parties  contracting ;  and  this  goes  farther  tbao 
the  rule  of  law,  which  is,  that  it  must  be  proved,  not  presumed :  but  it  is 
wisely  established  in  this  court  to  prevent  taking  surreptitious  advantage 
of  the  weakness  or  necessity  of  another,  which  knowingly  to  do  is  equally 
against  conscience  as  to  take  advantage  of  his  ignorance;  a  person  is 
equally  unable  to  judge  for  himself  in  one  as  the  other. 

A  fourth  kind  of  fraud  may  be  collected  or  inferred,  in  the  consideratioQ 
of  this  Ck)urt,  from  the  nature  and  circumstances  of  the  transaction,  as 
being  an  imposition  and  deceit  on  the  other  persons  not  parties  to  the  fraud- 
ulent agreement.     It  may  sound  odd,  that  an  agreement  may  be  infected 
by  being  a  deceit  on  others  not  parties ;  but  such  there  are,  and  against 
such  there  has  been  relief.    Of  this  kind  have  been  marriage-brocage  con- 
tracts, neither  of  the  parties  herein  being  deceived ;  but  they  tend  necessa- 
rily to  the  deceit  on  one  party  to  the  marriage,  or  of  the  parent,  or  of  the 
friend.     So,  in  a  clandestine  private  agreement  to  return  part  of  the  portioQ 
of  the  wife,  or  provision  stipulated  for  the  husband,  to  the  parent  or  guar- 
dian.    In  most  of  these  cases  it  is  done  with  their  eyes  open,  and  knowing 
what  they  do ;  but,  if  there  is  fraud  therein,  the  Court  holds  it  infected 
thereby,  and  relieves.    So,  where  a  debtor  enters  into  a  deed  of  composition 
with  his  creditors  for  10s.  in  the  pound,  or  any  other  rate,  attended  with  a 
proviso  that  all  creditors  executed  this  within  a  certain  period,  if  the  debtor 
r*^R8l  P"^^^^^7  ^ff^^^^  ^i^b  one  creditor,  to  '^'induce  him  to  sign  this  deed, 
L        -'  that  he  will  pay,  or  secure  a  greater  sum  in  respect  of  his  particu- 
lar debt — ^in  this  there  can  be  no  particular  deceit  on  the  debtor  who  is 
party  thereto,  but  it  tends  to  deceit  of  the  other  creditors,  who  relied  on  an 
equal  composition,  and  did  it  out  of  compassion  to  the  debtor.    This  Court, 
therefore,  relieves  against  all  such  underhand  bargainM.     So,  of  premiums 
contracted  to  be  given  for  preferring  or  recommending  to  a  public  office  or 
employment :  none  of  the  parties  are  defrauded ;  but  the  persons  having 
the  legal  appointment  of  these  offices  are  or  may  be  deceived  thereby:  or 
if  any  person,  agreeing  to  take  the  premium,  has  authority  to  appoint  the 
officer,  it  tends  to  public  mischief,  by  introducing  an  unworthy  object  for 
an  unworthy  consideration.    These  cases  show  what  courts  of  equity  mean 
when  they  profess  to  go  on  reasons  drawn  from  public  utility.    To  weaken 
the  force  of  such  reasons,  they  have  been  called  political  arguments,  and 
introducing  politics  into  the  decision  of  courts  of  justice.    This  was  shew- 
ing the  thin^  in  the  light  which  best  served  the  argument  for  the  defend- 
ant, but  far  from  the  true  one,  if  the  word  •«  polities''  is  taken  in  the  com- 
mon acceptation  ;  but  if  in  its  true  original  meaning,  it  comprehends  every 
thing  that  concerns  the  government  of  the  country,  of  which  the  adminis- 
tration of  justice  makes  a  considerable  part;  and  in  this  sense  it  is  admitted 
always.     To  apply  this :  thus  far,  and  in  this  sense,  is  relief  in  a  court  of 
equity  founded  on  public  utility.    Particular  persons,  in  contracts,  shall 
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:i  not  only  transact  bona  fide  between  themselves,  but  shall  not  transact  mala 

t  fide  in  respect  of  other  persons,  who  stand  in  such  a  relation  to  either  as  to 

I  be  affected  by  the  contract,  or  the  consequences  of  it;  and  as  the  rest  of 

mankind,  beside  the  parties  contracting,  are  concerned,  it  is  properly  said 

I  to  be  governed  on  public  utility. 

The  last  head  of  fraud  on  which  there  has  been  relief  is  that  which 
infects  catching  bargains  with  heirs,  reversioners,  or  expectants,  in  the  life 

X  of  the  father,  &c.,  against  which  relief  always  extended.  These  have 
been  generally  mixed  cases,  compounded  of  all  or  several  species  of  fraud; 

l;  *there  being  sometimes  proof  of  actual  fraud,  which  is  always  de-  r-^j^^-i 
cisive.    There  is  always  fraud  presumed  or  inferred  from  the  cir-  ^        -^ 

v«  cumslances  or  conditions  of  the  parties  contracting — weakness  on  one  side, 
usury  on  the  other,  or  extortion  or  advantage  taken  of  that  weakness. 

^.         There  has  been  always  an  appearance  of  fraud  from  the  nature  of  the  bar- 

.  gain  ;  which  was  the  particular  ground  on  which  there  was  relief  against 
Pitt,  there  being  no  declaration  there  of  any  circumvention,  as  appears 
from  the  book,  but  merely  from  the  intrinsic  unconscionableness  of  the  bar- 
gain.    In  most  of  these  cases  have  concurred  deceit  and  illusion  on  other 

.  persons  not  privy  to  the  fraudulent  agreement.  The  father,  ancestor,  or 
relation,  from  whom  was  the  expectation  of  the  estate,  has  been  kept  in  the 
dark  ;  the  heir,  or  expectant,  has  been  kept  from  disclosing  his  circum- 
stances, and  resorting  to  them  for  advice,  which  might  have  tended  to  his 
relief,  and  also  reformation:  this  misleads  the  ancestor,  who  has  been 
seduced  to  leave  his  estate,  not  to  his  heir  or  family,  but  to  a  set  of  artful 
persons,  who  have  divided  the  spoil  beforehand. 

Consider  which  of  these  species  is  in  the  present  case.  There  is  no 
colour  of  evidence  of  actual  fraud  in  the  defendant,  who  did  not  think  he 
was  doing  anything  imau>ral  or  unjust;  although,  if  the  declarations  of 
Mr.  Spencer  can  be  believed,  the  defendant  had  a  misgiving  how  far  it 
coo  Id  be  held  good  in  this  court.  But  though  this  case  is  clearer  of  actual 
fraud  than  almost  any  that  has  come,  yet  several  things  are  insisted  on 
for  the  plaintiffi — as  necessity  on  one  side,  and  advantage  taken  of  it  on 

[         the  other ;  unconscionableness  in  its  nature,  from  the  terms  of  paying  two 

\  for  one,  in  case  of  the  death  of  an  old  woman,  the  next  week  or  day ;  that 
there  was  deceit  upon  her,  who  was  in  loco  parentis,  from  whom  were  his 
great  expectations.     This  was,  however,  the  thing  intended.    I  adroit,  also, 

^  there  are  more  circumstances  alleged  on  the  side  of  the  defendant,  to  weaken 

and  take  ofiT,  than  have  concurred  in  most  cases  of  this  kind.  Mr.  Spencer 
was  of  the  age  o{  thirty ;  possessed  of  a  great  estate  of  his  own ;  not  weak 
IB  mind,  but  of  good  sense  and  parts — though  in  that  the  'witnesses  p«qg/v-i 
difier.  If  it  was  necessary  to  give  an  opinion  upon  this  point,  I  L  J 
should  consider  the  weight  of  these  objections,  and  the  answers  to  them ; 
but  as  it  is  not,  I  will  only  consider  the  contingency  inserted,  which  was  to 
core  the  whole. 

I  would  not  have  thought  that  the  insertion  of  such  a  contingency  would 
in  erery  case  sanctify  such  a  bargain.  Suppose  such  a  bargain  made  by 
a  son  in  the  life  of  his  father  or  grandfather,  on  whom  was  his  whole 
dependency ;  I  appeal  to  every  one,  what  the  consequence  of  it  would  be. 
Whether  such  a  contingency  is  inserted  or  not,  it  will  come  to  the  same 
thing,  the  creditor  knowing  the  fund  for  payment  must  depend  on  the 
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debtor  surTiving  the  father  or  grandfather,  whether  it  is  said  so  or  not ;  and, 
therefore,  I  have  always  thought  there  was  great  sense  in  what  Vernon 
reports  to  be  said  by  the  Court  in  Btmy  r.  Pitt,  "that  the  expressing  the 
death  of  the  son  in  the  life  of  the  father  makes  the  case  worse." 

I  have  not  mentioned  the  reasons  drawn  from  the  discouragement  of 
prodigality,  and  preventing  the  ruin  of  families — considerations  of  weight, 
and  ingredients  which  the  Court  has  often  very  wisely  taken  along  with 
them.  It  is  said,  for  the  defendant,  to  be  vain  and  wild  for  the  Court 
to  proceed  on  such  principles.  If  it  bad  been  said  it  was  ineffectual  in 
many  instances,  I  should  have  agreed  thereto ;  but  I  cannot  hold  that  to  be 
vain  and  wild  which  the  law  of  all  countries,  and  all  wise  legislatures,  have 
endeavoured  at  as  far  as  possible.  The  senate  and  law-makers  in  Rome 
were  not  so  weak  as  not  to  know,  that  a  law  to  restrain  prodigality,  to  pre- 
vent a  son  running  in  debt  in  the  life  of  his  father,  would  be  vain  in  many 
cases ;  yet  they  made  laws  to  this  purpose,  viz.  the  Macedonian  decree, 
already  mentioned;  happy  if  they  could  in  some  degree  prevent  it:  est 
aliquod  prod  ire  ten  us. 

It  is  said  for  the  defendant,  that  this  would  be  to  assume  a  legislative 
authority,  and  that  several  acts  of  Parliament  have  been  thought  necessary 
to  restrain  and  make  void  contracts  of  a  pernicious  tendency  to  the  public. 
What  can  be  properly  called  such  an  assuming  in  this  Court  I  utterly  dis- 
r»^Qn  ^^**™  »  *h\xU  notwithstanding,  I  shall  not  be  afraid  to  exercise  a 
L  -J  jurisdiction  I  find  established,  and  shall  adhere  to  precedents.  As 
far,  therefore,  as  the  Court  went  in  Bemy  v.  Pitt,  in  Twisthton  v.  Grif' 
fith,  in  Curwyn  v.  Miner,  and  the  opinion  of  Lord  Talbot  on  the  original 
transaction  in  Cole  v.  Gibbons,  so  far,  and  as  far  as  these  principles  do 
naturally  and  justly  lead,  I  shall  not  scruple  to  follow.  The  acts  of  Par- 
liament instanced  will  be  found  to  be  made,  (many  of  them,)  not  for  want 
of  power  in  this  Court  to  give  relief  in  many  of  these  contracts,  but  to  make 
them  void  in  law,  to  give  the  party  a  short  remedy  against  them. 

The  judgment  I  am  going  to  give  will  not  be  founded  upon  this;  but  I 
have  done  it  that  the  work  of  this  day  may  not  be  misunderstood,  or  prece- 
dents thought  to  be  shaken  :  not  that  this  establishes  such  a  contract  as  is 
called  fair,  like  killing  fairly  in  a  duel,  which  the  law  does  not  allow  as  an 
excuse  for  murder.  Junct  annuities  and  post  obits  are  grown  into  traffic, 
which  ought  to  abate  of  its  fairness. 

As  to  the  last  question,  of  the  subsequent  acts  of  Mr.  Spencer:  this  is 
the  point  on  which  the  determination  of  this  case  will  depend,  and  I  entirely 
agree  with  the  opinion  delivered  already.  Had  the  first  bond  been  void  by 
the  statutes  of  usury,  no  new  engagement  would  have  made  it  better;  the 
original  would  have  infected  it.  But  if  a  man  is  fully  informed,  and 
with  his  eyes  open,  he  may  fairly  release  and  come  to  a  new  agreement, 
and  bar  himself  of  relief,  which  might  be  had  in  this  court.  The  material 
inquiry  is,  whether  this  was  done,  after  full  information,  freely,  without 
compulsion,  &c. ;  and,  upon  the  best  consideration  of  the  evidence,  it 
appears  to  be  so  done,  and  with  fairness. 

First,  the  condition  of  the  necessity  of  Mr.  Spencer  was  over :  for  though 
he  bad  no  power  over  the  capital  of  this  accession  of  estate,  yet  it  was  so 
great  a  one,  that  little  more  than  one-third  of  a  year's  income  would  have 
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paid  off  the  whole.  If  that,  then,  hi  a  atate  of  necessity,  how  far  shall  it 
be  carried  T 

Then  the  slate  of  expectancy  was  over  by  the  death  of  *ihe  p^^goi 
dacbess,  and  also  the  danger  of  her  coming  to  the  knowledge  of  L  J 
his  conduct  and  circa mstances,  and  his  fear  of  offending  her,  which  was 
the  principal  restraint  npon  him;  so  that  there  was  no  ancestor  or  relation 
left  upon  whom  any  deceit  could  be  committed  in  consequence  of  any  new 
agreement ;  and  it  appears,  that,  before  this  new  bond,  he  had  sufficient 
notice  that  he  had  a  chance,  at  least,  that  he  might  have  relief  in  equity, 
from  the  defendant's  own  declaration  to  him  of  his  doubt  whether  it  would 
be  good. 

Lastly^  there  was  no  impediment  against  his  seeking  relief  by  disclosing 
the  whole  case  at  that  time  in  a  court  of  justice. 

Under  these  circumstances  was  the  new  engagement,  without  any  fraud, 
contrivance,  or  surprise  to  draw  him  in,  which  operates  more  strongly  than 
the  deed  of  confirmation  in  Cole  v.  Gibbons^  that  it  is  too  much  to  set  it 
aside.  The  only  difference  to  distinguish  that  from  this  case  was,  that 
there  the  releasor  was  not  in  the  power  of  the  releasee :  here  Mr.  Spencer 
was  debtor,(a)  and  his  creditor  might  immediately  have  distressed  him  by 
an  action :  but  the  answer  is,  there  was  neither  an  attempt  nor  threat  to 
bring  an  action.  It  is  objected  further  for  the  plaintiffs,  that  Cole  v.  Gib' 
bona  was  a  single  case ;  and  there  are  several  precedents  in  which  such 
new  security  and  subsequent  transaction  was  not  sufficient  to  give  a  sanc- 
tion to  a  demand  of  this  kind,  as  in  Lord  ^rdglasse  v.  Mu8champ  ;  but 
the  circumstances  there  shew  it  not  to  be  at  all  applicable.  Then  the  con- 
firmation in  Wiseman  v.  Beak  was  still  more  extraordinary ;  and  that  was 
a  very  extraordinary  invention  of  Serjt.  Philips^  of  a  bill  to  be  foreclosed 
against  a  relief  in  equity.  In  both  those  cases  the  original  transaction  was 
grossly  fraudulent ;  but  I  have  only  shewn  it  here  to  be  a  doubtful  object 
of  relief  in  this  court,  which  surely  is  the  most  proper  case  of  all  othera  to 
put  an  end  to  by  a  new  engagement. 

On  the  whole,  therefore,  the  only  relief  is  that  which  I  am  advised  to 
give  against  the  penalty  of  the  last  bond. 

The  only  doubt  which  could  arise  on  this  is  as  to  costs  «to  which  p*«>goi 
the  defendant  is  not  entitled.  The  plaintiffi  are  only  executora  ;  L  -* 
they  had  a  probable  cause  of  litigating  this  contract,  which  is  far  from  de- 
serving favour,  and  were  in  the  right  to  submit  it  to  the  judgment  of  the 
Court;  and  it  is  observable,  that  in  Cole  v.  Gibbons^  which  was  on  this 
point,  the  bill  was  dismissed  without  costs,  and  no  costs  given  on  the  bill, 
but,  on  the  contrary,  deducted.  There  was,  indeed,  in  that  case,  no 
penalty,  as  there  is  here ;  but  still  that  does  not  take  away  the  discretion 
of  this  Court  in  respect  of  costs,  according  to  the  circumstances  of  the  case: 
and  there  are  several  cases  of  a  bond  with  a  penalty  disputed,  where, 
though  the  costs  at  law  will  undoubtedly  follow  the  demand,  yet,  on  the 
circumstances,  costs  in  this  court  are  refused. 

Therefore,  let  it  be  referred  to  the  Master  to  take  an  account  of  the  prin- 
cipal and  interest  due  on  the  bonds  of  1744,  and  the  judgment  thereon,  and 
to  tax  the  defendant  his  costs  at  law,  and  an  account  of  the  money  paid  by 

(a)  See  fWr  V.  Maekretk^  ante  p.  109. 
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Mr.  Spencer  to  the  defendtnt ;  and  1ft  that  6r8t  be  applied  to  discharge  the 
interest,  and  then  to  sink  the  principal,  and  all  just  allowances  be  made ; 
and,  on  payment  by  the  plaintifl^s  to  the  defendant  of  what  is  found  due,  let 
the  defendant  deliver  up  the  bond  to  be  cancelled,  and  ackoowled^  aatis^ 
faction  on  the  judgement :  but  that  must  be  at  the  expense  of  the  plaintifls. 
And,  if  the  plaintifis  pay  what  is  so  found  due,  let  there  be  no  costs  in  this 
court  on  either  side ;  but,  otherwise,  let  the  bill  be  dismissed  with  costs^ 


Chesterfield  ▼.  JansMen  is  a  case 
of  very  frequent  reference,  celebrat- 
ed alike  for  the  able  arguments  of 
the  counsel  on  both  sides,  and  for  the 
opinions  of  the  learned  judges  who 
assisted  Lord  Hardwicke,  but  above 
all  for  the  elaborate  and  learned 
judgment  of  Lord  Hardwickt  him- 
self, in  which  he  has  so  admirably 
classified  the  different  species  of 
frauds  against  which  equity  will 
give  relief. 

It  is  proposed  in  this  note  to  con- 
sider only  the  last  head  of  frauds 
mentioned  by  Lord  Hardwicke—^ 
viz.  that  which  infects  catching  bar- 
gains with    heirs,  reversioners,  or 

r*a94l  ®*P®^^^*^^'  "These,"  ob- 
L  ^  serves  *his  Lordship,  «  have 
been  generally  mixed  cases,  com- 
pounded of  all  or  several  species  of 
fraud,  there  being  sometimes  proof 
of  actual  fraud,  which  is  always  deci- 
sive. There  is  always  fraud  pre- 
inmed  or  inferred  from  the  circum- 
stances or^  conditions  of  the  parties 
contracting — weakness  on  one  side, 
usury  on  the  other,  or  extortion  or 
advantage  taken  of  that  weakness. 
There  has  been  always  an  appear- 
ance of  fraud  from  the  nature  of  the 

bargain In  most  of  these 

oases  have  concurred  deceit  and  illu- 
sion on  other  persons  not  privy  to 
the  fraudulent  agreement.  The 
father,  ancestor,  or  relation,  from 
whom  was  the  expectation  of  the 
estate,  has  been  kept  in  the  dark ; 
the  heir  or  expectant  has  been  kept 


from  disclosing  bis  circumstances, 
and  resorting  to  them  for  advice, 
which  might  have  tended  to  his 
relief,  and  also  reformation  :  this 
misleads  the  ancestor,  who  has  been 
seduced  to  leave  his  estate,  not  to 
his  heir  or  family,  but  to  a  set  of 
artful  persons,  who  have  divided  the 
spoil  beforehand." 

Before,  however,  considering  this 
important  subject,  it  may  be  remark- 
ed, that  mere  inadequacy  of  price  is 
not  a  sufficient  ground  to  set  aside  a 
purchase  of  interests  in  possession^ 
unless  the  inadequacy  is  so  great  as 
to  be  of  itself  clear  evidence  of  fraud. 
*«  To  set  aside  a  conveyance,"  says 
Lord  ThurloWt  "  there  must  be  an 
inequality  so  strong,  gross,  and  mani- 
fest, that  it  must  be  impossible  to 
state  it  to  a  roan  of  common  sense 
without  producing  an  exclamation  at 
the  inequality  of  it:"  Qwyrme  v. 
Heaton,  1  Bro.  C.  C.  8. 

But,  with  regard  to  expectants 
and  reversioners,  the  authorities 
clearly  shew,  even  in  the  absence  of 
the  different  species  of  frauds  which, 
as  before  observed,  are  frequently 
ingredients  in  such  transactions,  that 
mere  inadequacy  of  price  is  a  suffi- 
cient ground  for  rescinding  contracts 
or  dealings  with  them  for  their  ex- 
pectancies or  reversionary  interests. 
Thus,  where  an  heir  borrows  money 
upon  a  post  obit  bond  or  otherwise 
upon  a  mere  expectancy,  or  sells  it, 
a  court  of  equity  will  set  aside  the 
transaction  if  it  is  unreasonable,  or 
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the  price  is  inadequate  :  Curvy n  ▼•. 
MUner,  3  P.  Wms.  293,  n. ;  Pea- 
cock V.  Evans f  16  Yes.  512:  and 
the  rule  is  also  applicable  where  the 
expectancy  is  an  interest  in  remain- 
der, after  the  death  of  (he  father  or 
any  other  relation:  Freeman  ▼. 
BUhop,  2  Atk.  89;  Barnard.  Ch. 
Rep.  16.  Thus,  where  a  son,  ten- 
ant in  tail  in  remainder,  has,  during 
the  life  of  his  father,  sold  his  interest 
in  the  estate  at  an  under- value,  the 
sale  has  been  set  aside.  See  Nott 
T.  mU,  1  Vem.  167 ;  2  Vern.  27 ; 
2  Ch.  Ca.  120 ;  2  Cox,  80,  cited ; 
Twisthton  v.  GriffUh,  1  P.  Wms. 
310.  So,  likewise,  where  ho  has 
mortgaged  his  estate  tail  in  the  life 
of  his  father,  or  has  granted  an  an- 
nuity or  has  given  a  bond  or  other 
security  for  the  payment  of  a  sum 
of  money  or  an  annuity  at  the  death 
r«^0^1  *^^  ^^  father,  the  transaction 
L  -^  will  be  set  aside  if  it  appears 
to  be  unreasonable,  or  the  price  ina- 
dequate :  Bamy  v.  Beak^  2  Ch.  Ca. 
136 ;  Wiseman  v.  Beake^  2  Vern. 
121 ;  2  Freem.  Ill;  1  £q.  Ca.  Ab. 
91  ;  Bemy  v.  Pitt,  2  Vern.  14  ;  2 
Swanst.  142,  n. ;  2  Ch.  Ca.  391  ;  2 
Ch.  Rep.  396;  1  P.  Wms.  312, 
cited;  Qwynne  v.  Heaton,  1  Bro. 
C.  C.  1 ;  Gowland  v.  De  Faria,  17 
Yes.  20 ;  Fvans  v.  ChessfUre^  Belt's 
Supp.  to  Yes.  300. 

Mr.  Swanston,  io  his  learned  note 
to  Davis  V.  Dtike  of  Marlborough, 
2  Swanst.  140,  seems  to  think,  that, 
in  order  to  constitute  a  title  to  relief, 
the  reversioner  must  also  combine 
the  character  of  heir;  and  he  ob- 
serves, <«  that  the  reversionary  inter- 
ests, the  sale  of  whibh  had  been  res- 
cinded for  mere  inadequacy  of  price, 
were  expectant  on  the  decease  of  a 
parent  or  other  lineal  ancestor  in 
erery  case  except  the  following : — 
TFiseman  v.  Beake,  2  Yern.  121 ;  2 
Freem.  Ill  ;  1  Eq.  Ca.  Ab.  91 ; 
Cole  T.  Gibbons,  3  P.  Wms.  290, 


(on  the  original  transaction  in  which, 
unconfirmed.  Lord  Talbot  consider- 
ed the  plaintiflf  entitled  to  relief;) 
Bamardiston  v.  Lingood,  2  Atk. 
133 ;  &  C,  Barnard.  Ch.  Rep.  1 38 ; 
Bowes  V.  Heaps,  3  Y.  &  B.  1 17  ;— 
they  were  expectant  on  the  decease 
of  the  reversioner's  uncle,  and  in 
Gould  V.  Oakden,  4  Bro.  C.  C.  198, 
Toml.  ed.,  on  the  decease  of  the 
wife's  father.  But  in  all  these  cases 
the  sale  had  been  transacted  while 
the  vendor  was  in  distress."  In 
nearly  all  these  cases,  it  is  true,  dis- 
tress actually  exists  ;  but  the  modern 
authorities  shew,  that,  as  distress  or 
inequality  is  always  presumed  to 
exist,  the  onus  lies  upon  the  person 
dealing  with  a  reversioner  or  expec- 
tant, even  although  he  does  not  com- 
bine the  character  of  heir,  to  show 
that  the  transaction  is  reasonable,  or 
the  price  given  adequate  :  Gowland 
V.  De  Faria,  17  Yes.  70  ;  Bawtree 
V.  Watson,  3  My.  &  K.  339 ;  Ed* 
wards  v.  Browne,  2  Coll.  100; 
Davies  v.  Cooper,  and  Cooper  v. 
Jackson,  5  My.  dc  Cr.  270. 

The  history  and  policy  of  the 
doctrine  are  thus  clearly  commented 
on  by  Sir  J,  Leach,  Y.  C.  "At 
law,  and  in  equity  also,"  observes 
his  Honor,  «•  generally  speaking,  a 
man  who  has  a  power  of  disposition 
over  his  property,  whether  be  sells 
to  relieve  his  necessities,  or  to  prcv- 
vide  for  the  convenience  of  his  fiim« 
ily,  cannot  avoid  his  contract  upon 
the  mere  ground  of  inadequacy  of 
price.  A  court  of  equity,  however, 
will  relieve  expectant  heirs  and  re« 
versioners  from  disadvantageous  bar- 
gains. In  the  earlier  cases  it  was 
held  necessary  to  shew  that  undue 
advanuige  was  actually  taken  of  the 
situation  of  such  persons;  but  in 
more  modern  times  it  has  been  con- 
sidered not  only  that  those  who 
were  dealing  for  their  expectations, 
bat  those  who  were  dealing  for  vest- ' 
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ed  reversions  also,  were  so  exposed 
to  imposition  and  hard  terms,  and  so 
much  in  the  power  of  those  with 
r*^Qft1  whom  they  *contracied,  that 
L  J  it  was  a  fit  rule  of  policy  lo 
impose,  upon  all  who  dealt  with 
expectant  heirs  and  reversioners,  the 
onus  of  proving  that  they  had  paid  a 
fair  price,  and  otherwise  to  undo 
their  bargains,  and  compel  a  re-con- 
veyance of  the  property  purchased. 
The  principle  and  the  policy  of  the 
rule  may  both  be  equally  questionable. 
Sellers  of  reversions  are  not  neces- 
sarily in  the  power  of  those  with 
whom  they  contract,  and  are  not 
necessarily  exposed  to  imposition  and 
hard  terms:  and  persons  who  sell 
their  expectations  and  reversions, 
from  the  pressure  of  distress,  are 
thrown  by  the  rule  into  the  hands  of 
those  who  are  likely  to  take  advan- 
tage of  their  situation  ;  for  no  person 
can  securely  deal  with  them :"  3 
Madd.  235.  Lord  Thurlow,  how- 
ever, fully  approved  of  the  principle 
upon  which  sales  of  expectant  inter- 
ests by  heirs  are  set  aside.  **  For," 
observes  his  Lordship,  "there  is  a 
policy  in  justice  protecting  the  per- 
son who  has  an  expectancy,  and 
reducing  him  to  the  situation  of  an 
infant,  against  the  efl^ect  of  his  own 
conduct.  The  heir  of  a  family,  deal- 
ing for  an  expectancy  in  that  family, 
shall  be  distinguished  from  ordinary 
cases;  and  an  unconscionable  bar- 
gain made  with  him  shall  not  only 
be  looked  upon  as  oppressive  in  the 
particular  instance,  and  therefore 
avoided,  but  as  pernicious  in  prin- 
ciple, and  therefore  repressed :" 
Owynne  v.  Heaton^  1  Bro.  C.  C,  9. 
In  all  these  cases  one  ground  for 
setting  aside  such  dealings  exists  in 
nearly  the  same  degree,  viz.  that  the 
parties  do  not  meet  upon  equal  terms 
-—there  is  distress  on  one  side,  and 
,  greediness  of  gain  on  the  other :  but, 
where  the  reversioner  or  expectant 


is  also  heir,  there  is  an  additional 
reason  for  the  interposition  of  equity 
— ••  the  policy  of  the  nation  to  pre- 
vent what  was  a  growing  mischief  to 
ancient  families,  that  of  seducing  an 
heir  apparent  from  dependence  on 
his  ancestor,  who  probably  would 
have  supported  him,  and,  by  feeding 
his  extravagances,  tempting  him,  in 
his  father's  lifetime,  to  sell  the  reve^ 
sion  of  that  estate  which  was  settled 
upon  him,  forasmuch  as  this  tended 
to  the  manifest  ruin  of  families" — 
Per  Lord  Talbot,  3  P.  Wms.  293. 
And  where  a  mere  expectant  deals 
with  his  expectancy,  a  fraud  is  com- 
mitted upon  the  ancestor  or  person 
from  whom  the  spes  successionis  is 
entertained.     •«  A  man,"  to  use  the 
words  of  Mr.  Justice  Bumeit/in  the 
principal  case,  "  may  be  giving  his 
estate  to  a  money-lender  instead  of 
the  person  intended  ;  and  every  one 
disguising  the  truth  from  a  man  who 
has  a  right  to  the  truth  is  wrong,  and 
ought  not  to  be  encouraged  :  and  by 
this  delusion  he  gives  his  estate  to 
strangers,  when  bethinks  he  is  giving 
to  his  heir  or  relations,and  when,  if  be 
had  known  the  truth,  he  would  have 
provided  for  that  heir  or  relation,  so 
as  to  prevent  his  beggaring  himself." 
It  may  be  here  mentioned,  that 
a   fair  agreement   between   expec- 
tants *or  heirs,  to  divide  the  r-$ogT] 
property  which  may  be  left  L 
between  them,  or  to  any  of  them,  is 
not  contrary   to  public  policy,  and 
will  be  enforced  in  equity.    Thus,  in 
the  leading  case  o(  Beekley  v.  Nevh 
/anrf,  2P.  Wms.  182,  the  plaintiff, 
Beckley,  and  Sir  George  Newland, 
who  had  married  two  sisters,  the 
presumptive  heirs  of  Mr.  Turgis,  a 
very  rich  man,  entered  into  articles 
whereby  they  agreed,  that  whatso- 
ever should  be  by  will  left  to  either  of 
them  should  be  equally  divided  be- 
tween them,     Mr.  Turgis,  who  had 
made  and  revoked  several  willsf  •' 
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leDgih  made  a  will  in  favour  of  Sir 
George  Newland,  whereby  he  left  a 
great  personal  estate  to  Sir  George. 
Upon  t  bill  being  61ed  by  Beckley 
for  a  specific  performance  of  the 
agreement,  it  was  objected,  that  the 
articles  to  divide  a  man's  estate  while 
he  was  living,  and  to  share  that  in 
which  the  parties,  at  the  time  of 
making  the  agreement,  had  no  man- 
ner of  right,  and  possibly  might  nev- 
er have,  were  uofair,  and  not  to  be 
encouraged  ;  that  it  was  to  disappoint 
the  will  of  the  testator,  who  in  all 
probability  would  have  given  noth- 
ing to  either  of  the  parlies  to  the 
agreement,  in  case  he  could  have  { 
foreseen  that  his  disposition  would  | 
be  frustrated  as  soon  as  ever  he  | 
should  die.  However,  Lord  Maccles- 
Held  decreed  a  division  of  the  per- 
sonal estate,  according  to  the  arti- 
cles. «' Suppose,**  he  observed, 
«'  there  were  two  daughters,  and  the 
father  should  leave  almost  all  the  es- 
tate to  the  eldest,  and  nothing,  or 
very  little,  to  the  youngest ;  if  there 
should  be  such  an  agreement  as  in 
the  principal  case,  surely  it  would 
have  been  no  more  than  what 
every  one  would  have  wished  for." 
See  also  JFethered  v.  IVethered^  2 
Sim.  183  ;  Harwoodw.  7^ooA:e,2Sim. 
192 ;  Hyde  v.  TVhite,  5  Sim.  524. 
If  the  bulk  of  the  property  sold  be 
reversionary,  the  mere  fact  of  a  port 
of  it  being  in  possession,  especially 
if  colourably  thrown  into  the  con- 
tract, and  bears  but  a  small  propor- 
tion to  the  whole,  will  not  prevent 
the  application  of  the  rule  of  equity 
with  respect  to  sales  of  interests  in 
reversion  :  Davis  v.  The  Duke  of 
Marlborough^  2  Swanst.  154;  Earl 
of  Porlmore  v.  Taylor^  4  Sim.  182. 
Nor  will  the  purchase  of  a  reversion- 
ary interest  be  sustained  because  it 
is  subject  to  a  contingency  not  strict- 
ly capable  of  being  valued,  if  the 
price  be  unreasonable ;  and  if  the 


contingency  be  very  remote,  it  will 
not  be  taken  into  consideration  in  es- 
timating the  value  of  the  reversion. 
See  Baker  v.  Bent^  1  Russ.  &  My. 
224.  And  in  Davie*  v.  Cooper ^  5 
My.  &  Cr.  270,  where  the  interest 
was  expectant  upon  the  death  of  a 
lady  without  children,  or  all  such 
children  dying  under  twenty-one; 
but  as  she  was  thirty-five  or  thirty- 
six  at  the  date  of  the  agreement,  and 
had  been  married  eight  years,  and 
had  never  had  a  child,  and  as  all  the 
parties,  of  whom  the  husband  was 
the  principal,  did  not  appear  to  have 
attached  any  importance  to  that  con- 
tingency. Lord  Cb//enAam  was  of opin. 
ion,  that,  in  estimating  the  val-  ^,0001 
ue  of  the  reversion,  it  ought  L  J 
to  be  considered  with  reference  only 
to  her  life. 

Equity  will  also  give  relief,  espe- 
cially in  the  case  of  an  expectant 
heir,  against  usurious  loans,  efiected 
under  the  mask  of  trading,  where, 
instead  of  money  being  actually  ad- 
vanced, goods  are  supplied  by  a 
tradesman,  merely  for  the  purpose  of 
being  at  once  sold,  and  will  in  gene- 
ral set  aside  such  transactions  upon 
payment  of  what  the  goods  produc- 
ed upon  a  re-sale,  and  interest: 
Waller  v.  Ddt,  1  Ch.  Ca.  276 ;  S. 
C,  1  Dick.  8  ;  Barny  v.  Beak,  2 
Ch.  Ca.  136 ;  Barker  v.  Vauaom- 
mer,  1  Bro.  C.  C.  149,  in  which  case 
a  young  man,  immediately  upon 
coming  of  age,  and  wanting  to  raise 
money,  gave  a  bond  for  the  price  of 
some  silks  to  be  resold  by  him.  «« I 
take  it,"  said  Lord  Thurlow,  on 
setting  aside  the  transaction,  *«  as  an 
advancement  of  goods,  instead  of 
money  to  supply  his  necessities.  It 
is  a  question  of  more  difficulty  what 
is  the  sum  of  which  the  account  is  to 
betaken — whether  the  value  of  the 
goods,  or  the  sum  really  made.  In 
the  case  of  Eq.  Ab.  91,  the  Coori 
thought  proper  to  charge  the  person ' 
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only  with  what  he  really  made  of  the 
goods  ;  and  this  is  the  proper  rule, 
for  the  person  advancing  the  goods 
knows  they  are  not  to  bo  sold  in  the 
shop,  but  in  the  lump,  at  a  difierent 
kind  of  market,  and  that  what  can 
be  got  for  them  in  that  way  is  all 
that  will  redound  to  the  benefit  of 
the  party  to  whom  they  are  advan- 
ced :  this  leaves  out  of  the  case  the 
value  they  were  of  to  be  sold  in  the 
shop."  However,  in  King  v.  Ham" 
let,  2  My.  &  K.  456,  Lord  Broug- 
ham  refused  relief,  although  the 
goods  were  re-sold  at  a  loss  to  the 
reversioner,  on  the  whole  transaction, 
of  60/.  per  cent.  This  case  was 
founded  principally  upon  two  pro- 
positions,  which,  if  sustained  by 
subsequent  decisions,  will  form  ma- 
terial exceptions  to  the  doctrine  of 
courts  of  equity  as  to  dealings  with 
expectant  heirs  and  reversioners. 
«« Two  propositions,"  said  his  Lord- 
ship, •*!  take  to  be  incontestable,  as 
applicable  to  the  doctrines  of  this 
Court  upon  the  subject  of  an  expec- 
tant heir  dealing  with  his  expec- 
tancy, and  as  governing  more  espe- 
cially the  present  question.  First, 
that  the  extraordinary  protection 
given  in  the  general  case  must  be 
withdrawn,  if  it  shall  appear  that  the 
transaction  was  known  to  the  father, 
or  other  person  standing  in  loco 
parentis — the  person,  for  example, 
from  whom  the  spes  successionis 
was  entertained,  or  after  whom  the 
reversionary  interest  was  to  become 
vested  in  possession— even  although 
such  parent  or  other  person  took  no 
active  part  in  the  negotiation,  pro- 
vided the  transaction  was  not  oppos- 
ed by  him,  and  so  carried  through 
in  spite  of  him.  Secondly,  that  if 
the  heir  flies  off  from  the  transaction, 
and  becomes  opposed  to  him  with 
whom  he  has  been  dealing,  and  re- 
pudiates the  whole  bargain,  he  must 
not,  in  any  respect,  act  upon  it  so  as  to 


alter  the  situation  of  the  other  party, 
*or  his  property ;  at  least,  j-^^ggg-i 
that,  if  he  does  so,  the  proof  «-  -* 
lies  upon  him  of  shewing  that  he  did 
so  under  the  continuing  pressure  of 
the  same  distress  which  gave  rise  Co 
the  original  dealing.  Still  more  fatal 
to  bis  claim  of  relief  will  it  be  if  the 
father,  or  person  in  loco  parentis, 
shall  be  found  to  have  concurred  in 
this  adoption  of  the  repudiated  con- 
tract   The  whole   doctrine 

with  respect  to  an  expectant  heir 
assumes  that  the  one  party  is  de- 
fenceless, and  exposed,  unprotected, 
to  the  demands  of  the  other,  under 
the  pressure  of  necessity.  It  would 
be  monstrous  to  treat  the  contracts 
of  a  person  of  mature  age  as  the  acts 
of  an  infant,  when  his  parent  was 
aware  of  his  proceedings,  and  did 
nothing  to  prevent  them.  The  pa- 
rent might  thus  lie  by  and  sufier  bis 
son  to  obtain  the  assistance  which 
he  ought  himself  to  have  rendered, 
and  then  only  stand  forward  to  aid 
him  fn  restinding  engagements 
which  he  had  allowed  him  to  make 
and  profit  by.  If  all  the  cases  be 
examined,  from  the  time  of  Lord 
Nottingham  downwards,  no  trace 
will  be  found  in  any  one  of  them  of 
the  father's  or  other  ancestor's  priv- 
ity ;  on  the  contrary,  wherever  the 
subject  is  touched  upon,  his  igno- 
rance is  always  assumed  as  part  of 
the  case ;  and  its  being  so  seldom 
mentioned  either  way  shews  clearly 
that  the  privity  of  the  father  or  an- 
cestor never  was  contemplated.  It 
is,  however,  several  times  adverted 
to  in  a  manner  demonstrative  of  the 
principle.  In  Cole  v.  Oibbom,  8  P. 
Wms.  290,  the  ground  of  this  whole 
equity  is  said  to  be  the  policy  of  the 
law  to  prevent  the  heir  being  seda- 
ced  from  a  dependence  upon  the 
ancestor,  who  probably  would  have 
relieved  him.  In  the  same  spirit, 
Lord    Cowpeff    in    TkxnHMon    v. 
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Oriffith,  1  P.  Wms.  810,  bad  before 
Slated,  as  one  effect  of  the  law,  its 
tendency,  by  cutting  off  relief  at  the 
hands  of  strangers,  to  make  the  heir 
disclose  his  difficulties  at  home.  So, 
in  the  Earl  of  ChtiterJUld  v.  Jans* 
sen,  Mr.  Justice  Burnett  treats  such 
transactions  as  things  done  behind 
the  father's  back,  and,  as  it  were,  a 
fraud  upon  him — a  view  of  the  sub- 
ject also  adopted  by  Lord  Hardwicke 
in  the  same  case.  It  is  as  well  to 
mention  these  cases,  because  there 
has  been  no  decision  upon  the  point ; 
but  it  is  quite  a  clear  one,  and  only 
new  because  the  facts  never  afford- 
ed a  cose  for  decision,  the  proposi- 
tion having,  apparently,  never  been 
questioned."  The  judgment  of  Lord 
Brougham  in  this  case  was  affirmed 
in  the  House  of  Lords,  3  C.  db  F. 
218;  but  Lord  Lyndhuntt  in  mov- 
ing the  judgment  of  the  House, 
merely  said  that  he  saw  no  reason  to 
dissent  from  the  judgment  of  Lord 
Brougham  in  the  court  below. 

Sir  Edward  Svgden,  in  his  learn- 
ed work  on  Vendors  and  Purchasers, 
p.  316,  11th  ed.,  with  great  reason, 
questions  the  soundness  of  these  pro- 
positions. "  The  first  of  these  rules," 
r»4001  ^^  observes,  "is  supported 
L  J  •by  no  previous  authority, 
and  as  a  general  rule  cannot,  it  is 
submitted,  be  maintained ;  the  know- 
ledge of  the  parent  may,  under  some 
circumstances,  remove  one  of  the 
objections  to  such  a  transaction,  but 
the  others  might  atill  remain.  The 
son  is  entitled  to  be  relieved,  al- 
though the  father  may  witness  his 
ruin  with  indifference.  It  is  the  son's 
equity,  although  partly  grounded 
upon  public  policy.  In  many  cases 
the  person  standing  in  loco  parentis, 
or  from  whom  the  spes  soccessioois 
is  entertained,  or  after  whom  the 
reversionary  properly  is  to  become 
vested  in  possession,  may  be  more 
than   indifferent  about  the  workUy 


prospects  of  the  expectant  heir. 
Even  in  the  case  of  father  and  son, 
how  frequently  do  we  find  the  ex- 
pectant spendthrift  only  following 
his  parent's  example  !  The  second 
rule,  without  concluding  qualifica- 
tion, coukl  not  be  safely  acted  upon. 
In  the  case  of  goods  substituted  for 
money,  and  a  security  given  over 
the  buyer's  reversionary  property, 
the  heir  may  ofiler  to  return  the 
goods  if  the  seller  will  relinquish  the 
securities.  If  the  ofifer  is  refused, 
and  the  heir  then  sell  them,  (which  is 
simply  accomplishing  the  purpose  for 
which  they  were  bought,)  it  would  not 
be  possible  to  maintain  that  he  had 
forfeited  any  equity  which  he  ori- 
ginally had  to  impeach  the  transac- 
tion." See  also  the  reasons  for  the 
appellant,  Sug.  Y.  <&  P.  1084,  11th 
ed. 

What  dealings  with  reversionary 
interests  are  unimpeachable. — ••  The 
Court  will  not  view  transactions  be- 
tween father  and  son  in  the  light  of 
reversionary  bargains,  but  will  re- 
gard them  as  family  arrangements" 
—Per  Lord  Eldon  in  Tweddell  r. 
Tweddeli,  T.  &  R.  13;  and  see 
Heron  v.  Heron,  3  Aik.  180  ;  PFal- 
laee  v.  Wallace,  2  D.  <fc  W.  452. 

The  sale  of  a  reversionary  interest 
by  auction  will  render  it  unneces- 
sary for  the  purchaser  to  shew  that 
he  has  given  an  adequate  price  ;  for 
the  principle  of  the  ordinary  role  is 
not  applicable  to  this  case,  beeaoee, 
as  there  is  no  treaty  between  the. 
vendor  and  purchaser,  there  can  be 
no  opportunity  for  fraud  or  imposi- 
tion on  the  part  of  the  purchaser ; 
the  vendor  is  in  no  sense  in  the 
power  of  the  purchaser;  and,  more- 
over, the  sale  by  auction  is  evidence 
of  the  market  price.  This  was  first 
decided  by  Sir  John  Leach,  V.  C, 
in  Shelly  v.  Nash,  3  Madd.  232, 
who,  when  it  was  urged  that  pie- 
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tended  sales  by  auction  might  be 
used  to  cover  private  bargains,  ob- 
served, <*  where  such  cases  occur, 
they  will  operate  nothing.*'  A  lot 
purchased  by  private  contract  will 
be  set  aside,  although  assigned  by 
the  same  deed  with  a  lot  purchased 
by  public  auction :  Newton  v.  Htrnt, 

5  Sim.  611.  But  it  seems  that  the 
sale  by  tiucuon,  without  reserve^  will 
not  relieve  the  purchaser  from  the 
obligation  of  proving  that  he  gave  a 
fair  price.  Thus,  in  Fox  v.  Wright^ 

6  Madd.  Ill,  where  a  bill  was  filed 
rt40n  *'°  ^  relieved  against  cer- 
1-  -^  tain  post  obit  bonds.  Sir /<)An 
LeaehfY.  C,  said, «« The  true  efiect 
of  the  case  of  Shelly  v.  NoMh^  is, 
that  every  purchaser  at  a  sale  by 
auction  of  a  reversion  is  not  neces- 
sarily bound  to  establish  that  he  pur- 
chased at  a  full  price — that  he  may 
purchase  under  circumstances  which 
make  it  as  equitable  that  he  should 
have  the  benefit  of  his  bargain, 
without  such  proof,  as  if  he  had 
bought  not  a  reversion,  but  an  estate 
in  possession.  The  question  is, 
whether  the  present  defendant  pur- 
chased this  post  obit  bond  under 
aoch  circumstances.  The  parti- 
culars of  sale  disclose  that  the  ven- 
dor was  a  young  man  about  to  raise 
a  sum  of  40,000/.  upon  post  obit 
bonds,  payable  at  the  death  of  his 
father,  and  that  the  sale  of  these 
bonds  was  to  take  place  without 
reserve — that  is,  without  any  bid- 
ding on  his  part.  Those  who  at- 
.  tended  this  auction  necessarily, 
therefore,  knew  that  the  vendor 
was  a  young  man  in  distress ;  that 
he  was  so  much  pressed  for  money 
that  he  undertook,  with  those  who 
thought  fit  to  be  bidders,  that  he 
would  not  have  recourse  to  those 
precautions  by  which  every  provi- 
dent seller  at  an  auction  protects 
himself  against  any  inadequate 
price ;  and  I  have  to  ask  myself, 


in  the  language  of  the  case  of  Shelly 
V.  Na$h,  whether  it  can  be  con- 
sidered that  the  vendor  is  not,  in 
some  sense,  in  the  power  of  those, 
who  deal  with  him  ;  and  whether  a 
sale  by  auction,  under  such  circuoi- 
stances,  afibrds  fair  evidence  of 
the  market  price.  At  all  events, 
the  question  in  this  cause  is  of  too 
much  importance  to  be  decided  in- 
cidentally upon  this  motion,  and  I 
must  continue  this  injunction  till 
the  hearing  upon  the  terms  of  the 
plaintiff  bringing  into  court  the 
auction  price,  together  with  interest 
at  5/.  per  cent,  from  th^  time  of 
payment.'* 

The  rule  as  to  the  sale  of  rever- 
sionary interests  is  not  applicable 
to  a  sale  of  property  by  the  reve^ 
sioner  and  the  person  having  the 
prior  interest ;  for  the  rule  pro* 
ceeds  upon  the  notion,  that  he  who 
has  only  a  future  interest  to  sell 
does  not  meet  a  purchaser  upon 
equal  terns,  but  if  the  person  having 
the  pnor  interest  and  the  reversion- 
er concur  in  selling  property — ^if, 
for  instance,  the  father  tenant  for 
life,  and  the  son  remainder-man  in 
tail,  concur  together  in  selling  es- 
tates, they  form,  in  fact,  one  vendor 
with  a  present  interest,  and  meet  a 
purchaser  with  the  same  advantages 
as  if  a  single  person  had  the  whole 
power  over  the  estates ;  the  onus, 
therefore  would  not  lie  upon  the 
purchaser,  of  shewing  that  he  gave 
an  adequate  price.  See  fVood  v. 
^brey,  3  Mad.  432;  fFardle  v. 
Ciurter^  7  Sim.  490. 

ffliat  conetUutee  inadequacy  of 
price, — ^There  is  no  rule  in  our  law 
as  to  what  difiTerence  between  the 
real  value  of  an  estate  and  the  con- 
sideration paid  constitutes  inade- 
quacy of  price ;  this  the  judge 
*must  decide.  By  the  civil  pn^Qoi 
laWf  a  coBsideiation  which  L       ^ 
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exceeded  half  the  value  of  the  es- 
tate was  adequate :  Baldwin  v. 
Roehford,  cited  2  Ves.  617;  Nott 
y.  mil,  2  Ch.  Ca.  121,  where  Lord 
Nottingham  says,  <«By  the  civil 
law  a  bargain  of  double  the  value 
shall  be  avoided,*'  and  wished  it 
were  so  in  England. 

A9to  the  valuation  of  areversion* 
ary  interest. — When  it  becomes 
necessary  to  consider  the  value  of 
a  reversionary  interest,  much  diffi- 
culty arises  from  the  conflicting 
evidence  usually  given — on  the  one 
hand,  by  auctioneers  and  surveyors, 
who  estimate  the  value  by  the  mar^ 
ket  price  ;  on  the  other,  by  actua- 
ries, who  generally  estimate  the 
value  according  to  the  tables.  It  is, 
however,  now  fully  established, 
that,  in  calculating  the  value  of  a 
reversionary  interest  the  Court  will 
be  guided  not  by  the  tables,  but,  by 
the  market  price ;  and  in  the  case 
of  real  estate,  its  nature,  position, 
and  other  particulars  ought  to  be 
be  considered  as  aflfecting  the  value 
of  the  interest  sold.  See  Hincki* 
man  v.  Smith,  3  Russ.  433  ;  Headen 
y.  Rosher,  M»C1.  &  Y.  89 ;  Potts 
v.  Curtis,  1  You.  543:  Newton  v. 
Hunt,  5  Sim.  611  ;  WardU  v.  Car- 
ter, 7  Sim.  490 ;  Ryle  v.  Swindellsk 
M»CI.  619 ;  Edwards  v.  Browne,  2 
Coll.  100  ;  Davies  v.  Cooper,  6  My. 
db  Cr.  270 ;  Lord  Aldborough  v. 
T\ye,  7  C.  &  F.  436 ;  Bernal  v. 
Lord  Donegal,  3  Dow,  133;  1 
Bligh,  N.  S.,  694.  The  contrary 
doctrine  was  supposed  to  have  been 
laid  down  by  Sir  William  Grant, 
M.  R.,  in  Gowland  v.  De  Faria,  17 
Ves.  20 ;  but  Lord  Coltenham,  in 
the  important  case  of  Lord  Aldbo- 
rough  V.  Trye,  7  C.  &  F.  467,  de- 
nies that  such  a  conclusion  is  to  be 
dmwn  from  the  decision  of  Sir  Wil- 
Ham  Orant.  *»  There  are  two  pro- 
positions, one  of  which  was  estab- 
27 


lished,  and  the  other  supposed  to  be 
established,  in  that  case.  The  one 
said  to  be  established  was,  that  in  a 
transaction  with  an  expectant  heir^ 
it  was  necessary  for  the  party  seek- 
ing the  benefit  of  that  transae- 
tion  to  shew  that  fie  gave  a  fair 
prices  but  that  proposition  has  been 
the  subject  of  much  observation* 
undoubtedly,  since  that  decision  took 
place  ;  and  it  has  been  considered 
OS  interfering  a  good  deal  with  that 
proper  discretion  which  persons 
who  are  capable,  according  to  the 
law  of  this  country,  of  disposing  of 
their  property  ought  to  be  at  liberty 
to  exercise.  At  the  same  time,  it 
does  establish  a  rule  which  has  the 
effect  of  protecting  persons  who  are, 
generally  speaking,  very  much  in 
need  of  protection.  Of  the  policy 
of  that  rule  it  is  not  my  purpose  to 
say  anything;  that  rule  has  been 
established  in  the  case  of  Gowland 
V.  De  Faria,  and  has  been  recog* 
nised  ever  since, 

«*6ut  another  proposition  has 
been  supposed  to  be  established  by 
that  case,  which  is,  that  in  transac- 
tions of  this  sort  the  Court  has  only 
to  look  at  the  value  of  the  rever- 
sionary interest,  calculated  j-^^r^o^ 
♦according  to  the  tables  ;  L  ^  J 
that  is  to  say,  how  much  of  the 
value  of  the  property  is  to  be  de- 
ducted on  account  of  its  being  a 
postponed  interest — postponed  by 
the  chance  of  the  duration  of  an- 
other's life — and  that  that  is  capable 
of  being  reduced  by  calculation  to 
what  is  considered  a  fair  reduction 
with  reference  to  the  duration  of  the 
life  on  which  it  is  dependent.  I  do 
not  find  any  such  proposition  estab- 
lished by  Sir  PVilliam  Grant,  in 
that  case.  Sir  WUliam  Alexander^ 
in  the  case  of  Headen  v.  Rosher^ 
M»C1.  db  Y.  89,  and  Lord  Lynd- 
hurst,  in  the  case  of  Potts  v.  Curtis, 
I  You.  643t  entertained  the  same 
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opinioD;  and  upon  lookiag  &t  tbt 
language  of  Sir  IfVliam  Orani^  it 
does  appear  to  me  that  the  rule  is 
not  to  be  extracted  from  it.  In  that 
case  there  was  no  evidence  but  that 
of  the  actuaries*  and  the  evidence  of 
the  actuaries  proved  that  the  sum 
given  was  not  the  niarketable  value 
of  the  reversion.  Sir  WiUiam 
Grants  in  observing  on  the  case, 
states  the  evidence  before  him — 
namely,  that  of  the  actuaries,  and 
says  there  is  no  other  evidence  in 
the  case;  .and  he  then  proceeds 
upon  that  evidence,  there  being  no 
other.  Now  the  only  observation  I 
will  make  upon  that  case  is,  that 
one  may  suppose  it  would  have 
been  a  more  wholesome  course  to 
have  adopted,  seeing  that  the  evi- 
dence was  only  the  evidence  of  the 
actuaries,  and  the  Court  being  of 
opinion  that  that  was  not  evidence 
which  ought  to  be  conclusive  in  a 
case  of  that  description  between 
these  parties.  I  say  it  would  seem 
to  have  been  better  to  have  adopted 
some  course  for  the  purpose  of  as- 
certaining more  correctly  the  value, 
in  the  sense  in  which  that  term  is 
used  in  inquiries  of  that  kind.  Sir 
WiUiam  Grants  however,  did  not 
adopt  that  course,  and  he  decided  it 
upon  the  only  evidence  he  had,  that 
only  evidence  being  to  the  effect 
that  an  inadequate  consideration  had 
been  given.  It  is,  therefore,  not  an 
expression  of  opinion  by  Sir  WU- 
Horn  Grant  that  that  is  a  rule  that 
ought  to  be  adopted.  It  is  only  a 
dealing  with  that  case  with  reference 
to  its  own  particular  circumstances. 
That  rule  has  been  disapproved  of 
by  the  highest  authority.  It  was 
disapproved  of  by  Sir  fVilliam 
JtUxander^  in  a  judgment,  the  rea- 
sons  of  which  are  very  conclusive 
to  shew  the  soundness  of  the  deci- 
sion at  which  be  arrived :  Htadtn 
V.  Roih^,  M«C1.  &  Y.  69.    It  wna 


also  objected  to  and  disapproved  of 
by  Lord  Lyndhurst^  in  the  case  to 
which  I  have  referred,  {Fottt  v.  Oir- 
iis,  1  YoQ.  643 ;)  and  if  your  Lord- 
ships consider  what  the  efiea  of 
that  rule  would  be — how  inapplia* 
ble  it  is  to  the  great  mass  of  cases, 
how  little  calculated  it  is  to  lead  to  a 
right  conclusion,  and  how  much  it 
must  interfere  with  the  right  of  dis- 
posing of  property — I  am  sure  your 
Lordships  will  not  hesitate  in  prefer- 
ring the  rule  which  has  been  esUib- 
lished  in  the  subsequent  cases,  to 
that  which  has  <been  sup-  pv^Aii 
posed  to  have  been  estab-  ^  ^ 
lished  in  the  case  of  Gowland  v. 
De  Faria.  It  is  sufficient  to  say 
that  the  establishment  of  that  role 
would  make  it  impossible  for  an  ex- 
pectant heir  to  dispose  of  his  iDte^ 
est  at  all.  That,  I  apprehend,  is 
quite  a  sufficient  objection.  It  is  a 
rule  also,  which  as  a  general  rule, 
being  calculated  on  the  result  of  a 
great  mass  of  cases,  must  apply 
with  great  injustice  in  a  great  varie- 
ty of  individual  cases.  The  lives 
are  supposed  to  be  of  average  value, 
but  the  life  in  question  may  be  an 
extraordinarily  good  or  an  extraor- 
dinarily bad  one,  which  is  likely  to 
last  beyond  the  usual  time,  or  the 
contrary.  How,  then,can  it  be  right 
to  establish  a  rule  not  applicable  to 
the  particular  case,  but  applying  to 
a  mass  of  cases  collected  together, 
and  to  niake  that  rule  govern  an  ia- 
dividual  case,  to  which  it  may  not 
at  all  apply  t 

*•  My  Lords,  I  will  not  go  further 
into  my  reasons  for  not  adhering  to 
that  supposed  rule.  The  matter 
having  been  rery  fully  and  ably  dii- 
cussed  by  Sir  mUiam  AUxandtf 
and  Lord  LyndhuriU  it  appears  un- 
necessary further  to  discuss  it  here 
than  to  say  that  I  entirely  concur  ia 
the  reasons  of  those  two  ^trj  learn- 
ed judges  ;  and  I  do  not  think  that 
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tho  rale  supposed  to  be  extraeted 
from  Oowland  ▼.  />e  Faria^  is  a 
rale  which  ought  to  be  laid  down." 
The  value  of  a  reversionary  in- 
terest is  always  to  be  calculated 
with  reference  to  the  time  of  the 
contract,  and  not  lo  the  result;  so 
that,  although,  in  the  events  which 
may  have  happened,  a  large  price 
has  been  given  for  a  reversionary 
interest,  the  Court  cannot  take  that 
into  consideration,  if  the  price  at  the 
time  of  the  contract  was  inadequate  : 
Oowlandv.  DtFaria,  17  Ves.20,26. 

^9  to  the  termi  upon  which  the 
tale  of  a  reversionary  intereut  unll 
be  set  aside. — Where  any  transac- 
lion  with  an  expectant  heir  or  rever- 
sioner is  set  aside,  on  the  sole  ground 
of  the  inadequacy  of  the  price,  the 
Court,  proceeding  upon  the  well- 
known  maxim,  •«  that  he  who  seeks 
equity  must  do  equity^^  will  only 
give  relief  upon  payment  of  the 
•am  actually  advanced,  with  interest 
and  costs :  7\oisilelon  v.  Griffith^  1 
P.  Wms.  310  ;  Gwynne  v,  Heaton^ 
1  Bro.  C.  C.  1 ;  Peacock  v.  Evans, 

16  Ves.  612  ;  fPharton  v.  May,  5 
Ve«.  27 ;  Curling  v.  Townshend,  19 
Ves.  633 ;  Bowes  v.  Heaps,  3  V. 
db  B.  117;  Evans  v.  Chesshire, 
Bell's  Suppl.  to  Ves.  312  ;  Fox  v. 
Wright,  6  Madd.  Ill  ;  but  miscon- 
duct on  the  part  of  the  purchaser  of 
a  reversionary  interest  will  disentitle 
him  to  costs ;  Bough  v.  Price,  1 
Wils.  320  ;  Oowland  v.  De  Faria, 

17  Ves.  20;  Moroneyw.  O'Dea,  1 
Ball  6b  B.  100,  and  the  reporter's 
note;  Wood  v.  Mrey,  3  Madd. 
417  ;  Bttutree  v.  Watson,  3  My.& 
K.  330.  But  compound  interest 
will  never  be  allowed  to  the  pur» 
chaser ,  Oowland  v.  De  Faria,  17 
VeB.  20. 

r«405l  *  Confirmation. — Where  a 
L  ^  person  dealing  with  an  heir 
or  rvversiooer,  shews  that  the  trans- 


action is  reasonable,  and  iDcOroved 
price  has  been  given,  either  ioise 
reversionary  interest,  annuity,  or 
post  obit  bond,  a  court  of  equity  will 
not,  in  the  absence  of  fraud,  set  it 
aside:  Dews  v.  Brandt,  Sel.  Ch. 
Ca.  7;  Batty  v.  Uoyd,  1  Vern.  141 ; 
Wharton  v.  May,  5  Ves.  27;  CurU 
ing  V.  Townshendf  19  Ves.  034; 
Lord  Mdborough  v.  Trye,  7  C.  & 
F.  436;  and  impeachable  transac- 
tions, as  in  Chesterfield  v.  Janssen^ 
may  be  rendered  valid  by  acts  of 
con6rmation  by  a  person  who  is  cog- 
nizant of  his  right  to  relief:  Cole  v. 
Gibbons,  3  P.  Wms.  289  ;  but  con- 
firmation or  acquiescence  will  be  of 
no  avail  whilst  the  reversioner  con- 
tinues in  the  same  situation  as  when 
he  entered  into  the  contract,  for  in 
such  cases  it  has  always  been  pre- 
sumed, that  the  same  distress,  which 
pressed  him  to  enter  into  the  con- 
tract, prevented  him  from  coming  to 
set  it  aside ;  it  is  only  when  he  is 
relieved  from  that  distress  that  he 
can  be  expected  to  resist  the  per- 
formance of  the  contract :  Oowland 
V.  De  Faria,  17  Ves.  20 ;  Medlicoti 
V.  O'Donel,  1  Ball  <&  B.  156;  Ken- 
daU  V.  Beckett,  2  Russ.  &  My.  88 ; 
Edwards  v.  Browne,  2  Coll.  100. 
See  Fox  v.  Mackreth,  ante,  102,  and 
note,  1 17 ;  and  in  Curwyn  v.  MU' 
ner,  3  P.  Wms.  292,  n.,  relief  was 
given  even  after  payment  of  the 
money  due  on  a  post  obit  bond,  the 
payment  having  been  made  from 
fear  of  an  execution.  But  where  a 
transaction  is  not  merely  voidable  or 
impeachable,  but  is  absolutely  void, 
upon  principles  of  public  policy, 
then,  as  is  laid  down  by  Lord  Hard- 
wicke  in  the  principal  case,  it  is  in- 
capable of  confirmation.  Thus,  a 
usurious  contract,  or  a  marriage-bro- 
cage  contract,  is  void  ab  initio,  and 
does  not  admit  of  confirmatioa: 
Shirley  v.  Martin,  3  P.  Wms.  74, 
n. ;  Cole  v.  Gibson,  1  Ves.  506, 507. 
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"There  is  no  case  where  mere 
inadequacy  of  price,  independent  of 
other  circumstances,*'  said  Chancel- 
lor Kent  in  O$good  v,  Franklin^  3 
Johnson's  Chancery,  1,  ^3,  « has 
been  held  sufficient  to  set  aside  a 
•ale  made  between  parties  standing 
on  equal  ground,  and  dealing  with 
each  other  without  any  imposition 
or  oppression.  And  the  inequality 
amounting  to  fraud,  must  be  so  strong 
and  manifest  as  to  shock  the  consci- 
ence and  confound  the  judgment  of 
any  man  of  common  sense.  The 
doctrine  is  settled,  that  in  setting 
aside  contracts,  on  account  of  inade- 
quate consideration,  the  ground  is 
fraud  arising  from  gross  inequality. 
Unless  the  inadequacy  does,  of  itself, 
ex  evidentia  rerum,  prove  fraud,  the 
role  is,  snys  Ch.  B.  Mncdonald  (1 
Wightwick,  109)  that  inadequacy, 
by  itself,  has  not  the  weight  sug- 
gested. If,  indeed,  advantage  be 
taken,  on  either  side,  of  the  igno- 
rance or  distress  of  the  other,  it 
afllbrds  a  new  and  distinct  ground, 
and  a  very  great  inadequacy  may 
form  a  presumption  of  oppression. 
Dealing  with  younger  heirs,  and  for 
reversionary  interests,  is  olso  watched 
with  the  utmost  jealousy,  and  con- 
stitutes a  particular  class  of  cases, 
forming  another  exception  to  the 
general  rule,  that  for  mere  inade- 
quacy of  price  a  contract  is  not  to  be 
set  aside.  So,  leases  of  charity 
estates  will  be  set  aside  for  an  un- 
dervalue, if  considerable,  though 
there  be  no  imputation  of  fraud,  on 
grounds  peculiar  to  that  trust.'*  See 
also,  Juzan  et  aL  v.  Toulmin,  9  Ala- 
bama, 663,  686 ;  Warner  v.  Daniels 
et  a/.,  1  Woodbury  &  M inot,  92, 102, 
103,  110.  The  peculiar  principle 
that  the  sale  of  a  reversion  by  a 
young  heir,  for  a  very  inadequate 
price,  will  be  set  aside  in  Chancery, 
without  evidence  of  fraud,  is  recog- 
nised by  Catron,  J.  in  Jenkins  et  al. 


r.  Pye  et  al.,  12  Peters,  241,  257, 

where  the  English  cases  are  review- 
ed, "That  such  purchase,"  he  re- 
marks, ••  is  a  constructive  fraud,  and 
the  purchaser  compelled  to  account 
and  give  up  his  bargain,  if  found  to  be 
advantageous,  has  not,  for  a  century, 
been  an  open  question.  The  convey- 
ance is  treated  as  a  mortgage,  and  the 
grantor  relieved  on  payment  of  the 
principal  advanced  and  interest; 
without  inquiry  whether  there  was 
fraud  or  imposition." 

It  is  a  well  established  principle 
in  courts  of  equity  in  this  country, 
that  a  conveyance  or  contract  will  be 
set  aside,  wherever  it  has  been  ob- 
tained through  undue  influence  over 
a  person  greatly  under  the  power  of 
another,  if  there  is   inadequacy  of 
price,  or  clear  ground  of  inference 
that  a  confidence  reposed  has  been 
abused,  or  advantage  has  been  taken 
of  incompetency,  weakness  of  un- 
derstanding, or  clouded  or  enfeebled 
faculties :     Whelan   v.    fFhelan,   8 
Cowen,  539, 572 ;  McCraw  v.  Davis, 
2  Iredell's  Equity,   618;    Hunt  f. 
Moore,  2  Barr,  105;  Shewn  fy  wife 
V,  Marshall  et  aL,  2  Washington, 
C.  C.  397;    Kennedy's  heirs  and 
executors  v,  Kennedy's  heirs,  2  Ala- 
bama, 674,  606.     "  If  deeds  are  ob- 
tained,"  said    Marshall,  C.  J.,  in 
Harding  v.  Handy,    11  Wheaion, 
104,  125,  «  by  the  exercise  of  undue 
influence  over  a  man  whose  mind 
has  ceased  to  be  the  safe  guide  of 
his  actions,  it  is  against  conscience 
for  him  who  has  obtained  them  w 
derive  any  advantage  from  them.  It 
is  the  peculiar  province  of  a  court 
of  conscience,   to  set    them  aside. 
That  a  court  of  equity  will  interpose 
in  such  a  case,  is  among  its  best  set- 
tled principles." 

The  general  principle  stated  in 
Chesterfield  v.  Janssen,  thot  equity 
will  give  relief  against  presumptive 
frauds,  and  therein  will  go  further 
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thfin  coarts  of  law,  where  fraud  maat 
be  proved  and  not  presumed  onivy 
haa  been  repeatedly  recognised  la 
this  country;  ButUr  tt  at,  t.  Has^ 
kell^  4  Desaussure,  652,  684 ;  War- 
ner V.  DanieU  et  oL^  1  Woodbury 
&  Minot,  92,  103.  ««The  distinc- 
tion between  legal  and  equitable  ju« 
risdiction.  upon  fraud  is  this,*'  said 
Woodworth,  J.,  in  delivering  the 
opinion  of  the  court  in  Jackion  ▼. 
King,  4  Cowen,  207,  220 ;  «« that  at 
law  it  must  be  proved,  not  presumed ; 
80  that  equitable  jurisdiction  may  be 
exercised  upon  an  instrument  unduly 
obtained,  when  a  court  of  law  could 
not  enter  into  the  question,  (18  Yes. 
483.)  In  BtUchtr  v.  BtUcher,  (1 
Tea.  &  Beames,  98,)  Lord  Eldon 
observes,  that  some  judges  have 
said,  that  a  deed  cannot  be  fraudu- 
lent, unless  it  be  fraudulent  both  in 
law  and  equity ;  but  to  that  doctrine 
he  could  not  agree,  though  a  strong 
inclination  had  been  evident  to  say, 
whatever  is  equity  ought  to  be  law; 
an  opinion  acted  upon  by  Mr.  Justice 
Buller,  who  had  persuaded  Lord 
Mans6eld  to  act  upon  it,  until  it  was 
reformed  by  Lord  Kenyon,  with  the 
assistance  of  the  same  judge;  yet 
the  clear  doctrine  of  Lord  Hurdwicke 
and  all  his  predecessors  was,  that 
there  are  many  instances  of  fraud 
that  would  affect  instruments  in 
equity,  of  which  the  law  could  not 
take  notice.  The  broad  ground  as- 
sumed by  Lord  Mansfield,  (1  Burr. 
306,)  is,  that  courts  of  equity  and 
courts  of  law  have  a  concurrent  ju- 
risdiction to  suppress  and  relieve 
against  fraud.  This  doctrine  has« 
however,  been  subsequently  quali- 
fied, according  to  the  distinction 
taken  by  Lord  Eldon,  and  is  founded 
in  good  sense.  I  am  not  aware  of 
any  express  adjudication  in  our 
courts.  But  in  4  Desaussure  Ch. 
Rep.  694,  it  is  sanctioned.  It  was 
there  held,  that  fraud  may  be  pre- 


sumed in  equity,  but  must  be  proved 
at  law.  In  accordance  with  these 
principles,  a  variety  of  cases  have 
been  decided,  and  relief  afibrded  in 
equity,  where,  from  the  nature  of 
the  transaction,  and  the  situation  of 
the  parties,  fraud  and  impositioi% 
might  be  presumed.  (3  P.  Wms. 
129,  Powell  on  Con.  31.)  So,  also, 
in  Cheilerjield  v.  Janssen,  (2  Vesey, 
155,)  Lord  Hardwicke  describes  one 
species  of  fraud,  that  may  be  pre- 
sumed from  the  circumstances  and 
condition  of  the  parties  contracting. 
And  this,  he  says,  goes  further  thaa 
the  rule  of  law,  which  is,  that  fraud 
must  be  proved,  not  presumed.  In- 
adequacy of  consideration  is  also  a 
badge  of  fraud,  or  a  foct  connected 
with  other  circumstances  from  which 
fraud  may  be  inferred,  (1  Bro.  Ch« 
Cas.  1.)  So,  also,  a  conveyance,  ob- 
tained frcm  persons  uninformed  of 
their  rights,  will  be  set  aside,  though 
no  actual  fraud  be  proved,  (2  Id.  150.) 
In  these  and  many  other  cases  that 
might  be  cited,  equity  considers  the 
instruments  as  obtained  fraudulently 
from  the  circumstances  and  relation 
of  the  parties,  although  no  actual 
fraud  is  proved.  Yet  in  none  of 
these  cases  has  it  been  decided  that 
a  court  of  law  would  declare  the  in- 
strument void."  "Fraud,"  said 
Savage,  C.  J.,  in  the  Court  of  Errors, 
on  an  appeal  from  chancery,  in  Hall 
V.  Perkim,  3  Wendell,  626,  631, 
« is  often  the  subject  of  inquiry  in  a 
court  of  law  as  well  as  in  equity; 
there  is  this  difference,  however, 
that  at  hiw  fraud  must  be  proved ; 
it  must  be  what  Lord  Hardwicke  calls 
dolus  mains,  actual  fraud  arising 
from  facts  and  circumstances  of  im- 
position. At  law,  the  contract  of 
every  man  who  is  compos  mentis,  is 
binding,  and  cannot  be  avoided  in 
general  without  proof  of  actual  fraud 
in  obiniiiing  it.  Neither  will  a  court 
of  equity  measure  the  extent  of  men's 
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understanding's,  and  say  that  there 
18  an  equitable  incapacity  where 
there  is  a  legal  capacity;  yet  if  a 
weak  man  gives  a  bond  for  a  pre- 
tended consideration,  when  in  truth 
there  was  none  or  not  near  so  much 
ts  is  pretended,  equity  will  relieve 
against  it,  (8  P.  W.  130, 1.)  Fraud 
is  sometimes  also  apparent  from  the 
intrinsic  nature  of  the  contract.  It 
may  be  such  as  no  man  in  his  senses 
and  not  under  delusion  would  make, 
and  such  as  no  honest  fair  man 
would  accept,  which  is  Lord  Hard- 
wicke's  second  class  of  frauds ;  and 
his  third  is  that  which  may  be  pre- 
sumed from  the  circumstances  and 
condition  of  the  parties  contracting, 
(2  Vesey,  Sen.  155,  6.)"  The  case 
before  the  court  in  Hall  v.  Perkins^ 
was  pronounced  to  be  that  of  ^t 


contract  made  which  no  sensible 
man  not  under  delusion  would  make 
on  the  one  hand,  and  which  no  man 
who  had  not  lost  all  consciousness  of 
shame  would  accept  on  the  other. 
One  of  the  parties  was  a  weak  boy^ 
the  other  a  man  of  capacity,  who 
may  be  presumed  from  the  circum- 
stances of  this  case,  an  artful  in- 
triguer in  small  matters.  It  was  a 
contract  made  by  an  unsuspecting 
youth  with  a  man  in  whom,  from 
the  connexion  existing  between  them, 
he  must  hare  reposed  confidence, 
and  to  whom  he  naturally  looked  for 
advice  and  protection.  It  is  clearly 
a  case,  therefore,  where  from  the 
nature  of  the  transaction  and  the 
situation  of  the  parties,  fraud  and 
imposition  are  to  be  presumed." 


[♦406] 


♦MARSH  V.  LEE. 


[3  VENTRIS,  337.(a)— TERMING  SANCTiE  TRINITATIS,  ANNO  22,  CAR.  2.] 


TACKING  INCUMBRANCES.]—^  a  third  mortgagee  having  advanced 
Jus  money  taithout  notice  of  a  second  mortgage,  afterwards  buy  in  a  first 
mortgage  or  statute^  though  it  be  pendente  lite,  pending  a  bill  brought  by 
the  second  mortgagee  to  redeem  the  first,  yet  the  third  mortgagee,  having 
obtained  the  first  mortgage  or  statute,  and  having  the  law  on  his  side^ 
and  equal  equity,  he  shall  thereby  squeeze  out  and  gain  priority  over  the 
second  mortgagee. 

A  BILL  in  Chancery  was  brought  by  Marsh,  and  an  answer  put  in 
thereto. 

The  case  was  thus : — One  English,  being  seised  of  the  manor  of  Wick- 

(«)  &  C  1  Cb.  Ct.  162. 
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sail  and  of  the  manor  of  Monfieid,  in  1649,  mortgages  part  of  the  manor 
of  Wicksall  to  Barrell  for  1000/.  Afterwards,  in  1655,  he  acknowledges 
a  statute  to  Burrell  of  800/.,  for  the  payment  of  400/. 

Afterwards,  in  1662,  English  mortgages  both  these  manors  to  Mrs. 
Duppa,  for  7000/. 

Afterwards,  in  1665,  English  mortgages  the  manor  of  Wicksall  to  Lee, 
for  2000/. ;  Lee  having  no  notice  of  the  former  mortgages. 

[(6)After  Mrs.  Duppa's  death,  her  executors  brought  actions  of  eject- 
ment against  English,  and  filed  their  bill  of  foreclosure  against  him.  In 
Michaelmas  Term,  1667,  English  suffered  judgment  in  ejectment  against 
him  at  the  suit  of  the  executors,  with  a  cesset  executio  until  May,  1668. 
*The  cesset  executio  having  expired,  English  obtained  an  injunc-  r-f^t^^-i 
tion  against  the  proceedings  at  law,  upon  the  judgment  in  eject-  L  J 
ment,  until  hearing  or  another  order;  and  on  the  5th  of  June,  1668,  a 
decree  was  made,  that  English  should  redeem  within  a  twelvemonth,  or  be 
foreclosed.  On  the  26th  of  November,  1668,  the  Master  reported,  that 
8530/.  I4s.  would  be  payable  to  the  plaintifTs  on  the  6th  of  June,  1669. 

On  the  27th  of  November,  1668,  Lee,  by  the  advice  of  counsel,  pur- 
chases in  the  two  incumbrances  to  Burrell,  viz.  the  mortgage  of  part  of  the 
manor  of  Wicksall,  and  the  statute. 

On  the  5th  of  February,  1669,  the  Master's  report  was  confirmed.  And 
now  Marsh,  executor  of  Duppa,  sues  Lee,  who  pleads  in  this  whole 
matter.] 

My  Lord  Keeper,  Sir  Orlando  Bridgman,  assisted  by  HaUf  Chief  Baron, 
and  Justice  Bainsford,  held,  that  Lee  might  make  use  of  these  incumbran- 
ces to  protect  his  own  mortgage.  For  they  said,  that  he  had  both  law  and 
equity  for  him. 

First,  he  had  law ;  for  that  be  had  a  precedent  mortgage  in  1649,  (which, 
indeed,  was  but  upon  part,)  and  also  the  statute  in  1655;  so  that,  while 
these  remained  in  force.  Marsh  could  not  come  in. 

Next,  he  had  equity;  for  he  having  a  subsequent  mortgage,  yet  it  being 
without  notice,  he  ought  to  be  relieved  in  this  Court.  And,  therefore,  my 
Lord  Chief  Baron  put  the  case,  as  if  the  first  mortgage  had  been  of  the 
manor  of  Wicksall  to  Burrell,  and  afterwards  it  had  been  mortgaged  to 
Duppa,  and  afterwards  to  Lee,  not  having  notice;  if  afterwards  Lee 
bought  in  Burrell*s  mortgage,  he  shall  hold  the  estate  against  Duppa,  until 
he  be  satisfied  for  both  the  money  which  he  paid  Burrell,  and  also  his  own 
money  lent  upon  the  last  mortgage :  and  for  that  he  said,  that  it  bad  been 
80  adjudged  in  Cameri  Scaccarii,  in  the  court  of  equity,  since  the  king 
came  in,  in  one  Shelley^s  case. 

Next,  he  put  the  case  of  the  statute,  which  English  entered  into  Burrell, 
in  1655,  and  was  afterwards  bought  by  Lee  from  Burrell.  He  held,  that 
Duppa  shall  not  bring  *Lee  to  any  account  upon  this  statute  here  p»^/jj^-i 
in  equity,  any  otherwise  than  he  may  do  at  common  law.  ^        -* 

Nota.  It  was  agreed  that  the  lands  were  extended  upon  the  statute  at 
the  third  part  of  the  true  value.  Now,  at  common  law,  the  conusor,  or  be 
that  claims  under  him,  must  bring  a  scire  facias  ad  computand*,  as  in  the  4 

(()  This  itatement  within  brmekets  is  drawn  op  from  1  Ch.  Ca.  163,  where  the  pro- 
oeedinge  in  the  case  are  folly  given. 
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Co.  69  b.  Bot  then  the  conasee  shall  not  aceoont  according  to  the  tnio 
value,  but  according  to  the  extended  value,  and  also  for  the  whole  siatute : 
and  if  the  conoaee  is  satisfied  by  the  extended  value,  the  conusor  shall  reco* 
ver ;  or  if  the  conusor  will  pay  down  the  rest  of  the  money  which  is  behind, 
with  damages,  he  shall  also  recover.  But  if  the  conusor  will  sue  the  con- 
usee  in  a  court  of  equity,  then  he  shall  bring  him  to  account  for  what  he 
bath  received  of  the  profits  above  the  extended  value. 

Now  then  our  case  here  is  somewhat  more,  for  Leo  has  also  equity  oa 
his  side,  and  therefore  Duppa  shall  not  bring  him  to  account  for  what  he 
has  received  above  the  extended  value,  unless  he  has  also  received  enough 
to  satisfy  his  own  mortgage  of  2000/.,  as  well  as  the  siatute ;  and  therefore, 
if  Marsh  will  take  ofifthis  statute  by  a  suit  in  this  court,  he  must  be  cooteat 
that  Lee  doth  account  upon  the  extended  value  for  the  whole  800/.  and 
damages. 

Secondly,  they  held,  that  whereas  part  of  the  manor  of  Wicksall  was 
mortgaged  to  Burrell,  but  that  now  the  whole  manor  was  mortgaged  to  Lee, 
that  yet  the  first  mortgnge  should  not  extend  to  protect  more  than  that  part 
of  the  manor  which  was  first  mortgaged  to  Burrell. 

And  my  Lord  Chief  Baron  Hale  put  the  case  thus : — If  a  man  is  seised 
of  sixty  acres,  and  mortgages  twenty  to  A.,  and  then  mortgages  the  whole 
to  B.,  and  then  mortgages  the  whole  to  C,  and  afterwards  C.  purchases  in 
the  first  mortgage,  that  shall  not  protect  more  than  the  twenty  acres  ;  but  it 
•hall  protect  those  twenty  acres  so  as  B.  shall  never  recover  that,  until  he 
pay  C.  all  the  money  upon  the  first  and  last  mortgage. 

But  Hale  said,  that  he  thought  that  in  this  case,  inasmuch  as  the  mort* 
gage  to  Lee(6)  was  only  of  part  vf  Wicksall,  that  therefore  Marsh  might 
r»40©1  ^ring  Lee  to  an  'account  upon  the  extended  value,  whereupon 
I-  ^  these  two  manors  were  extended  upon  the  statute ;  and  if  Lee  bad 
received  the  money  due  upon  the  statute,  by  receiving  of  the  profits  accord* 
ing  to  the  extended  value,  or  if  she  will  pay  down  the  residue  of  the  money 
due  upon  the  statute,  or  if  she  will  pay  down  so  much  as  the  proportion 
will  come  to  for  Moofield,  that  then  she  may  discharge  the  manor  of  Moo* 
field. 

But  then  my  Lord  Keeper  asked  him  how  he  would  have  it  appointed, 
and  how  much  should  be  laid  upon  Monfield,  and  how  much  upon  Wick- 
sall ?  for  that  part  of  Wicksall  is  under  that  extent. 

To  which  Hale  answered,  that  if  Marsh  did  sue  Lee  for  the  discharge  of 
this  siatute  from  Monfield,  that  Monfield  should  be  discharged  by  her  paying 
down  as  much  as  the  proportion  comes  to,  or  when  Lee  shall  have  received 
•0  much  according  to  the  extended  value,  and  that  he  thought  there  might 
be  a  proportion  found  out  by  the  Court. 

Nota.  Sir  //.  Finch,{c)  counsel  for  Lee,  cited  Primate  and  JatkionU 
case,  Grove  and  Grove^i  case,{d)  and  Mrs,  Calamy*»  ca9ej[e)  all  which 
were  resolved  in  this  court-:-That  a  purchaser  or  mortgagee  coming  in  upoa 
a  valuable  consideration,  without  notice,  and  purchasing  in  a  precedent 
incumbrance,  it  shall  protect  his  estate  against  any  person  that  hath  a  mort* 

(5)  Qy.  Burrell  (c)  ARerwards  Earl  of  Noltiiigbaiii. 

Id)  Churchill  v.  Ortnty  Nels.  Rep.  89, 1  Ch.  Ca.  35. 

(0  ^gg^t^  V.  SydaU^  Culumy,  and  iHher9,  i  Ch.  Ciu  149. 
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gsge  subsequent  to  the  first,  though  before  the  last  mortgage,  though  ho 
purchased  in  the  incumbrance  after  he  had  notice  of  the  second  mortgage* 


Marnh  v.  Zee,  the  pleadings  of 
which  are  fully  staled  in  1  Chan- 
cery Cases,  162,  lays  doivn  the  doc- 
trine, never  since  allowed  by  the 
judges  to  be  questioned,  that  a  mort- 
gagee, without  notice,  purchasing 
the  first  incumbrance,  shall  thereby 
protect  his  estate  against  any  person 
having  a  mortgage  subsequent  to  the 
first  incumbrance,  though  he  has 
purchased  in  the  incumbrance  after 
he  had  notice  of  the  subsequent  mort- 
gage. In  Edmunds  v.  Povey,  1 
Vern,  187,  there  were  first,  second, 
and  third  mortgagees,  who  had  all 
lent  their  money  without  notice. 
The  third  mortgagee,  hearing  of 
r«4IOl  ^^®  ^^^  *former  securities, 
L  J  bought  in  the  first  incum- 
brance, a  judgment  that  was  satis- 
fied ;  it  was  strongly  insisted  at  the 
bar,  that  though  the  trade  of  buying 
in  incumbrances  had  been  formerly 
countenanced,  yet  that  it  was  in  truth 
a  thing  against  conscience,  and  con- 
tradictory to  many  established  rules 
of  law  and  equity.  But,  after  long 
debate,  the  Lord  Keeper  North  told 
them,  he  wondered  the  counsel  laid 
their  shoulders  to  a  point  that  had 
been  so  long  since  settled,  and  re- 
ceived as  the  constant  course  in 
Chancery.  "It  is  true,"  said  his 
Lordship,  •«  there  have  been  strong 
arguments  used  against  the  unrea- 
sonableness of  the  practice,  and 
there  might  be  likewise  strong  rea- 
sons brought  for  the  maintaining  of 
it,  and  so  was  at  first  a  case  very 
disputable ;  but,  being  once  solemnly 
settled,  as  it  was  in  the  case  of 
Marsh  v.  Zee,  he  would  not  now 
sufiTer  that  point  to  be  stirred.*'  See, 
also,  HoU  V.  Millf  2  Vern.  280.    In 


Worthy  V.  Birkhead,  2  Yen.  671, 
Ix>rd  Hardwickt  fully  approves  of 
the  principal  case,  and  in  his  usual 
forcible  and  lucid  manner  explains 
the  foundation  of  the  doctrine  it  esta- 
blishes. (« As  to  the  equity  of  this 
Court,"  observes  his  Lordship,  •«  that 
a  third  incumbrancer  having  taken 
his  security  or  mortgage  without 
notice  of  the  second  incumbrance, 
and  then  being  puisne  taking  in  the 
first  incumbrance,  shall  squeeze  out 
and  have  satisfaction  before  the 
second,  that  equity  is  certainly  esta- 
blished in  general,  and  was  so  in 
Marsh  v.  Zee,  by  a  very  solemn 
determination  by  Lord  Halt^  who 
gave  it  the  term  of  the  •creditor's 
tabula  in  naufragio;'  that  is,  the 
leading  case.  Perhaps  it  might  be 
going  a  good  way  at  first ;  but  it  has 
been  followed  ever  since,  and,  I  be- 
lieve, was  rightly  settled,  only  on 
this  foundation,  by  the  particular 
constitution  of  the  law  of  this  coun- 
try. It  could  not  happen  in  any 
other  country  but  this  ;  because  the 
jurisdiction  of  law  and  equity  is  ad- 
ministered here  in  different  courts, 
and  creates  different  kinds  of  rights 
in  estates  ;  and,  therefore,  as  courts 
of  equity  break  in  upon  the  common 
law,  where  necessity  and  conscience 
require  it,  still  thuy  allow  superior 
force  and  strength  to  a  legal  title  to 
estates ;  and,  therefore,  where  there 
is  a  legal  title  and  equity  of  one  side, 
this  Court  never  thought  fit,  that,  by 
reason  of  a  prior  equity  against  a  man 
who  had  a  legal  title,  that  man  should 
be  hurt;  and  this  by  reason  of  that 
force  this  Court  necessarily  and 
rightly  allows  to  tho  common  law 
and  to  legal  titles.     Bat  if  this  had 
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happened  in  any  other  country,  it 
could  never  have  made  a  question ; 
for,  if  the  law  and  equity  are  admi- 
nistered by  the  same  jurisdiction, 
the  rule,  qui  prior  eit  tempore  potior 
est  jure,  must  hold." 

In  the  well-known  case  of  Brace 
V.  7%e  Duchess  of  Marlborough,  2 
P.  Wms.  491,  the  whole  doctrine  is 
r*^in  very  accurately  stated  by  Sir 
L  ***J  •Joseph  JekyU,  M.  R.,  in  a 
series  of  rules  which  it  is  proposed 
to  consider.  The  first  general  rule 
there  laid  down,  within  which,  in- 
deed, the  principal  case  falls,  is, 
«« that,  if  a  third  mortgagee  buys  in  the 
first  mortgage,  though  it  be  pendente 
lite,  pending  a  bill  brought  by  the 
second  mortgagee  to  redeem  the 
first,  yet  the  mortgagee  having  ob- 
tained the  first  mortgage,  and  got 
the  law  on  his  side,  and  equal  equity, 
be  shall  thereby  squeeze  out  the 
second  mortgagee  ;  and  this  the  Lord 
Chief  Justice  Hale  called  a « plank' 
gained  by  the  third  mortgagee,  or 
tabula  in  naufragio,  which  construc- 
tion is  in  favour  of  a  purchaser, 
every  mortgagee  being  such  pro 
tanto." 

It  will  be  observed,  that  it  is  here 
laid  down,  as  in  the  principal  case, 
that  it  matters  not  if  the  third  mort- 
gagee advanced  his  money  without 
notice  of  the  second  mortgage,  whe- 
ther he  afterwards  obtains  notice  of 
it  by  a  lis  pendens  or  otherwise. 
"This,"  says  Lord  Hardwicke,  "has 
gone  so  far,  (and  the  original  case 
was),  that  if  a  puisne  incumbrancer 
took  in  the  first  incumbrance  pen- 
dente lite,  still  he  should  have  the 
same  benefit ;  for  in  Marsh  v.  Lee 
there  was  a  lis  pendens,  yet  was  not 
the  party  afiected  with  it :  and  so,  I 
take  it,  in  general  it  would  be,  not- 
withstanding a  lis  pendens ;  because 
the  principle  upon  which  all  these 
cases  depend  it  this,  that  a  man's 
having  notice  of  a  second  incum- 


brance at  the  time  of  taking  in  the 
first,  does  not  hurt;  it  is  the  very 
occasion  that  shows  the  necessity  of 
it.    It  is  only  notice  at  the  time  of 
taking  in  the  third,  that  will  afiect 
him ;  for  then,  no  act  he  can  do  will 
help  him.    Then  a  lis  pendens  is 
nothing  but  notice  ;  an  actual  notice 
is  certainly  as  good  as  that  by  a  lis 
pendens  ;  one  notice  is,  in  consider- 
ation of  this  Court,  as  strong  as  sn* 
other.  Nay,  actual  notice  is  stronger 
than  that  implied  by  a  lis  pendens ; 
it  will  not  therefore  afiect  him.  That 
was  Marsh  v.  Lee,  and  the  other 
cases,  which  I  agree  to :"  Wortky 
V.  Birkhtad,  2  Ves.  674.    See,  also, 
Hawkins  v.  Taylor,  2  Vern.  29; 
Belchier  v.  Butler,  and  Renforth  v. 
Ironside,  1  Eden,  528;    S.  C,  5 
Bro.  P.  C.  292,  Tumi,   ed.,  nom. 
Belchier  v.  Renforth;    Turner  v. 
Richmond,  2  Vern.  81 ;  Robinson 
V.  Davison,  1  Bro.  C.  C.  63.   And, 
notwithstanding  the  doubt  thrown 
out  by  Lord  Eldon,  in  Mackreih  v. 
Symmons,  16  Ves.  335,  ante,  199, 
it  is  now  clearly  settled,  that  no- 
tice of  his  advance,  given  by  the 
second  to  the  first  mortgagee,  will 
not    prevent   the  third    mortgagee, 
who  lends  his  money  without  notice 
of  it,  from  tacking  his  mortgage  to 
the  first:  Peacock  v.  Burt,  Coote 
on  Mortgages,  Appendix,  693.    But 
a  puisne  incumbrancer  will  not  be 
allowed  to  tack  after  a  decree  made 
to  settle  the  priorities  of  incumbran- 
cers :  Earl  of  Bristol  v.  Hunger- 
ford,  2  Vern.    624,    approved  of 
by    Lord   Hardwicke    in    ffortky 
V.    Birkhead,    2  Ves.    674.     So» 
in  £x  parte  Knott,  II  Ves.  619, 
Lord     Eldon     observed,     "There 
♦is  no  difficulty  upon  the  r-m^l 
point    as    to    a    decree   to  ^ 
settle  priorities.    After  that  you  can- 
not tack,  certainly,  for  there  is  • 
judgment  for  the  creditor,  that  they 
shall  be  paid  according  to  their  priori- 
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ties.  Bat  yoa  may,  as  was  held 
10  the  House  of  Lords,  up  to  the 
time  of  the  decree,  struggle  for  the 
tabula  ia  naufragio;  and,  though 
the  decree  is  in  a  sense  only  a  judg- 
ment upon  the  rights  as  they  stood 
at  the  time  the  bill  was  filed,  yet  it 
was  decided  in  that  case,  that  until 
the  decree  you  might  do  so." 

An  exception  to  the  rule  is  men* 
tioned  by  Lord  Hardwicke^  viz.  that 
if  a  prior  mortgagee  takes  an  assign* 
ment  of  a  third  mortgage,  as  a  trus- 
tee only  for  another  person,  he  shall 
not  be  allowed  to  tack  the  two  mort- 
gages together,  to  the  prejudice  of 
intervening  incumbrancers.  If  this 
was  permitted,  a  mere  stranger  pur- 
chasing the  third  mortgage,  by  de- 
claring he  bought  it  in  trust  only  for 
the  first  mortgagee,  might  tack  both 
together,  and  defeat  all  the  other 
incumbrancers:  Per  Lord  Hard^ 
wiche,  in  Morret  y.  Paske,  2  Atk. 
62.  So,  also,  upon  the  same  prin- 
ciple, it  was  held,  in  Bamett  v. 
Wetton^  12  Ves.  130,  that  the  exe- 
cutors of  a  first  mortgagee  of  a  lease- 
hold, who  had  the  legal  estate  in  his 
own  right,  could  not,  as  against  a 
mesne  incumbrancer,  tack  a  mort- 
gage of  the  equity  of  redemption 
which  had  rested  in  their  testator  as 
the  executor  of  another. 

The  second  rule  laid  laid  down  in 
Brace  v.  The  Duchess  of  MarWo' 
rough,  2  P.  Wms.  491,  in  accord- 
ance with  which  that  case  was  de- 
cided, is,  Mthat,  if  a  judgment  credi- 
tor, or  creditor  by  statute  or  recogni- 
sance, buys  in  the  first  mortgage,  he 
shall  not  tack  or  unite  this  to  his 
judgment,  dbc.,  and  thereby  gain  a 
preference;  for  one  cannot  call  a 
judgment  &c.  creditor  a  purchaser, 
nor  has  such  creditor  any  right  to 
the  land ;  he  has  neither  jus  in  re 
nor  ad  rem ;  and,  therefore,  though 
he  releases  all  his  right  to  the  land, 
be  may  extend  it  afterwards.    All 


that  he  has  by  the  judgment  is  a 
lien  upon  the  land,  but  non  constat 
whether    he  ever  will    make   use 
thereof;    for  he    may  recover  the 
debt  out  of  the  goods  of  the  cognizor 
by   fieri    facias,  or   may  take  the 
body,  and  then,  during  the  defend- 
ant's   life,  he  can  have  no  other 
execution:    besides,  the   judgment 
creditor  does  not  lend  his  money 
upon  the  immediate  view  or  con* 
templation  of  the  cognizor^s  real 
estate,  for  the  land  afterwards  pur- 
chased   may   be  extended  on    the 
judgment:   nor  is  he  deceived  or 
defrauded,  though  the  cognizor  of 
the   judgment    had     before    made 
twenty  mortgages  of.  all  his  real 
estate  ;  whereas  a  mortgagee  is  de- 
frauded or  deceived  if   the   mort- 
gagor before  that  time  mortgaged 
his  land  to  another."     Upon  the 
same  principle,  in  Laeey  v.  Ingle,  2 
Ph.  413,  A.,  having  mortgaged  an 
estate  to  B.  and  C.  in  succession, 
agreed  to  sell  it  to  D.  free   from 
incumbrances;  part  of  the  purchase- 
money  was  to  be  paid  down,  and 
*the  rest  on  the  completion  r«^]A<i 
of  the   purchase.      During  1-        -l 
the  investigation  of  the  title,  A.  in- 
duced D.,  who  was  ignorant  of  the 
mortgages,  to  make  further  payments 
on  account  of  the  purchase-money ; 
and   having  also  raised  a  further 
sum  from  E.  on  the  security  of  his 
contract,  without  giving  him  notice 
of  C.*s  mortgage,  became  insolvent, 
and  absconded.     A.  thereupon,  with 
notice  of  all  that  had  happened,  paid  off 
C.'s  mortgage  out  of  the  balance  of 
the  purchase-money  remaining  due; 
and  £.,  to  secure  himself,  took  an 
assignment  of  B.'s  mortgage.     But 
the  balance  of  the  purchase-money 
not  being  sufficient  to  pay  both  E.'s 
charge  and  what  E.  had  paid  to  B., 
Lord  Cottenham,  reversing  the  judg- 
ment of  the  Vice-chancellor  Knight 
BrucCf  held,  that  £•  was  not  entitled 
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to  tack  his  Mcarity  to  B.'s  mortgaget 
first,  because  be  not  only  did  not 
deal  vpon  the  faith  of  the  land^  or 
contract  for  any  iotertrst  in  it,  but,  as 
appears  upon  the  face  of  the  con- 
tract, relied  upon  and  advanced  his 
money  upon  the  faiih  of  a  fund 
which  could  only  arise  and  have  ex- 
istence upon  the  supposition  that  the 
party  to  whom  be  advanced  the 
money  would  not  have,  and  at  that 
time  had  not,  any  interest  in  the 
land;  and,  secondly,  because,  al- 
though £.,  at  the  time  he  advanced 
bis  money,  had  no  notice  of  any  par* 
licular  incumbrance  on  the  estate, 
except  B.'s,  he  knew  that  he  was 
dealing  for  a  supposed  balance,  out 
of  which  D.,  having  contracted  for 
the  estate  free  from  incumbrances, 
would  be  entitled  to  pay  oflf  any  in- 
cumbrances to  which  the  estate 
might  be  found  to  be  subject ;  and, 
therefore,  the  equities  of  D.  and  £. 
were  not  equal.  And  see  Ex  parte 
Knott,  11  Ves.  617. 

Another  rule,  in  Brace  v.  The 
Duchess  of  Marlborough^  3  P. 
Wms.  404,  is,  ««tbat,  if  a  first  mort- 
gagee lends  a  further  sum  to  the 
mortgagor  upon  a  statute  or  judg- 
ment, he  shall  retain  against  a  mesne 
mortgagee  till  both  the  mortgage  and 
statute  or  judgment  be  paid.*'  See, 
also.  Shepherd  v.  7\7/ey,  3  Atk. 
348 ;  j^non.,  2  Yes.  662.  A  for- 
tiori, if  the  first  mortgagee  lends  on 
a  mortgage :  Morret  v.  Paeke^  2 
Atk.  53. 

However,  in  all  these  cases,  as 
is  laid  down  in  the  sixth  rule  in 


Brace  v.  The  Duchess  of  MarOo* 
rough,  2  P.  Wms.  495,  no  subse- 
quent incumbrancer  will  be  allowed 
to  tack  his  incumbrance,  unless 
when  he  lent  his  mouey  he  had  na 
notice  of  the  second  mortgage,  sta* 
tute,  or  judgment ;  for  being  with- 
out notice  is  his  sole  equity. 

The  last  rule  laid  down  in  Braa 
V.  The  Duchess  of  Marlborough,  % 
P.  Wms.  405,  is,  <«tbat  when  t 
puisne  incumbrancer  buys  in  a  prior 
mortgage,  in  order  to  unite  the  earns 
to  the  puisne  incumbrance,  but  it  ii 
proved  that  there  was  a  mortgage  prior 
to  that,  the  Court  clearly  holds,  that 
the  puisne  incumbrancer,  where  be 
had  not  got  the  legal  estate,  or  where 
the  legal  estate  was  vested  in  a 
^trustee,  could  there  make  r-^itA-] 
no  advantage  of  his  mort- 1.  -I 
gage;  but  in  all  cases  where  tbs 
legal  estate  is  standing  out,  Um 
several  incumbrances  must  be  paid 
according  to  their  priority  in  poiot 
of  time :  qui  prior  est  in  tempore 
potior  est  in  jure.**  See  Symtam 
V.  Symmonds,  4  Bro.  P.  C.  328, 
Toml.  ed  ;  Earl  of  Bristol  v.  Hu^ 
gtrford,  2  Vem.  524;  1  Eq.  Ca. 
142.  But  if  any  one  of  the  iocum- 
brancers  has  a  better  title  than  the 
othera  to  call  for  a  conveyance  of  tbo 
legal  estate,  equity  will  consider  bioi 
as  being  in  the  same  state  as  if  be 
had  it :  Windham  v.  Richardson,  % 
Ch.  Ca.  913  ;  Ullkes  v.  BodingtM, 
2  Vem.  509 ;  Earl  of  Pomfret  v. 
Lord  mndsor,  2  Ves.  486;  £9 
parte  Knott,  11  Ves.  018. 


The  principle  established  in 
Marsh  v.  Lee,  that  a  third  mortga- 
gee without  Doticci  may  buy  in  the 


first  mortgage,  and  thereby  exclude 
a  second  mortgagee,  does  not  appear 
to  be  received  in  any  court  in  tbil 
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coontry.  Tbe  system  of  regfstralion 
IS  oniversal  here,  and  it  is  consid- 
ered 10  be  the  policy  of  thai  system, 
tiiat  a  mortgage  shall  not  be  a  seca- 
riiy  for  more  than  the  debt  expressed 
in  tbe  mortgage,  a*  against  other 
imcumbrancer$.  In  New  York,  Con- 
necticut, Ohio,  and  Virginia,  the 
doctrine  has  been  expressly  con- 
demned and  excluded. 

In  Orant  and  others  r.  Bissett 
and  others,  1  Gaines'  Cases,  112, 
tbe  chancellor  had  decided  in  favour 
of  the  practice  of  tacking,  but  his 
decision  was  reversed  in  the  Court 
of  Errors,  where  it  was  decided  that 
the  statute  which  directs  that  mort- 
gafifes  which  are  first  registered, 
shall  have  preference  according  to 
the  times  of  the  registry,  had  abo- 
lished, with  respect  to  registered 
mortgages,  the  right  of  tacking  a 
junior  to  a  senior  mortgage,  and 
thus  excluding  an  intervening  one  ; 
since  the  allowing  of  a  junior  mort- 
gage to  be  paid  first,  would  be  de- 
nying to  the  older  one  the  preference 
given  to  it  by  siamte.  «•  Under  our 
laws,  and  the  decisions  of  our  own 
courts,"  said  the  chancellor,  in  Brid- 
gen  V.  Carhartt^  Hopkins,  234,  235, 
••  a  registered  mortgage  is  regarded 
as  an  incumbrance  for  the  debt  ex- 
pressed in  the  mortgage,  and  for  no 
greater  sum.  Such  is  the  sense  of 
the  act  concerning  mortgages ;  and 
though  the  great  objects  of  the  re- 
gistry, are  to  secure  mortgagees,  to 
give  notice  to  purchasers,  and  to  re- 
gulate priorities,  it  seems  also  to  be 
the  spirit  of  all  our  statutes  respect- 
ing mortgages,  that  a  registered 
mortgage  shall  never  become  a  secu- 
rity bftween  any  parties,  for  any 
other  debt  than  that  specified  in  the 
registered  instrument.  The  Eng- 
lish doctrine,  by  which  a  mortgage 
subsequent  to  a  second  mortgage 
may  be  tacked  to  the  first,  in  exclu- 
atoo  of   an  iutermediaie  mortgage. 


has  been  adjudged  by  the  court  of 
errors,  to  be  inconsistent  with  our 
law  concerning  registered  mortgages, 
1  Caines'  Cases  in  Error,  1 12*  The 
English  doctrine  of*  tacking,  has 
thus  been  rejected,  in  the  only  ad- 
judged case,  in  which  any  attempt 
to  enforce  it,  appears  to  have  been 
made  in  our  courts." 

«*  We  have  not  adopted,  in  this 
state,"  said  Huntington,  J.,  in  0«. 
borti  V.  Carr,  12  Connecticut,  106, 
208,  M  the  doctrine  of  tacking  mort- 
gages, so  as  to  give  priority  to  a 
third  mortgagee  over  an  intervening 
one.  This  is  a  consequence  of  the 
admitted  rule,  that  the  registry  of  a 
deed,  is,  here,  constructive  notice, 
and  equivalent  to  actual  notice, 
of   the    specific    mortgage,    which 

is    recorded The 

doctrine  of  tacking,  as  understood 
in  England,  and  which  is  merely 
giving  priority  to  a  third  mortgagee, 
as  to  his  mortgage,  over  an  interme* 
diate  incumbronce,  by  buying  in  the 
legal  title,  cannot  exist  here,  because 
the  record  of  the  second  mortgage 
is  equivalent  to  actual  notice  of  its 
existence.  Such  has  always  been 
the  law  of  this  state.  .  .  .  There 
are  other  reasons  than  those  whick 
we  have  suggested,  which,  inde- 
pendent of  decided  cases  in  our 
courts,  would  constrain  os  to  reject 
the  English  doctrine  of  tacking.  Il 
is  unjust  and  inequitable,  and  is  sup- 
ported there,  only  by  the  weight  of 
authority.  .  •  .  The  case  of  Marsh 
T.  Lee^  was  perhaps  the  first  in 
which  the  English  doctrine  of  tack- 
ing was  fully  established.  It  was  a 
precedent  subsequently  followed 
with  evident  reluctance,  and  which 
the  courts  in  Westminster  Hall  did 
not  feel  at  liberty  to  overrule.  It 
may  be  added,  that  this  doctrine  is 
generally  exploded  in  the  United 
Stales,  by  which  we  are  relieved  from 
a  multitude  of  refined  diitinctioas. 
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which  have  given  intricacy  to  this 
peculiar  branch  of  equity  jurispru- 
dence. (4  Kent's  Com.  178, 170.)' " 

In  Ohio,  it  is  declared,  that  it  has 
ever  been  held  in  that  state,  that  the 
principle  of  tacking,  as  applied  to 
mortgages,  or  to  mortgages  and 
judgments,  cannot  be  allowed ; 
Brazee  and  other$  r.  The  Lanca$ter 
Bank  and  others,  14  Ohio,  318, 
821. 

In  a  late  case  in  Virginia,  this 
doctrine  was  examined  at  consider- 
able length,  and  considered  to  be  un- 
reasonable in  itself,  and  opposed  to 
the  policy  of  the  registration  acts. 
M  This  whole  doctrine  of  tacking/' 
said  Baldwin,  J.  •«  unless  in  the  case 
of  further  advances  originally  pro- 
vided for  by  contract,  is  extremely 
harsh  and  unreasonable.  Natural 
justice  obviously  requires  that  valid 
incumbrances  should  be  paid  ac- 
cording to  their  priority  in  point  of 
time.  The  first  incumbrance  is  an 
appropriation  of  the  properly  by  the 
consent  of  the  owner,  or  the  opera- 
tion of  law,  to  the  satisfaction  of  a 
just  demand ;  and  so  a  second  in- 
cumbrance is  an  appropriation,  in 
like  manner,  of  what  shall  remain 
after  satisfaction  of  the  first.  The  first 
incumbrancer  who,  after  a  second 
incumbrance,  enlarges  his  demand 
beyond  the  efifect  of  his  original 
contract,  is  in  truth,  as  regards  the 
second,  only  a  third  incumbrancer; 
and  a  third  incumbrancer  is  nothing 
more  as  regards  his  original  de- 
mand, though  he  purchases  in  the 
first  incumbrance. 

•<The  doctrine  is  justified  by  no 
one,  upon  the  principles  of  natural 
justice,  and  rests  for  its  support  upon 
Artificial  reasoning.  It  was  intro- 
duced and  is  sustained  upon  the 
ground,  that  the  mortgagee  entitled 
to  its  benefit  has  the  advantage  of 
the  legal  title,  and  has  equal  equity, 
and  therefore  the  law  shall  prevail. 


But  the  easumed  equality  of  equity 
is  not  well  founded.  There  is  oo 
colour  for  it  except  in  the  idea  that 
each  claimant  is  a  bonijide  purcbfr* 
ser  for  a  valuable  consideration ;  but 
that  does  not  produce  equality  ia 
point  of  right.  He  whose  incum- 
brance is  thus  overreached  is  prior  ia 
point  of  time,  and  at  least  equal  ia 
equity  ;  and,  therefore,  should  bare 
the  benefit  of  the  maxim.  Qui  prUr 
est  in  tempore  potior  est  injure. 

«The  elements  of  the  doctrine, 
it  will  be  seen,  are  the  possession  bj 
the  preferred  mortgagee  of  the  legal 
title,  and  the  pre-existence  or  acces- 
sion of  a  distinct  equity,  wiihoat 
notice  of  the  mesne  incumbraoce. 
Hence  it  is  obvious,  that  it  could 
never  have  been  introduced  intot 
country  enjoying  the  benefits  of  a 
general  registry,  intended  to  give 
notice  to  the  whole  world  of  all  coo- 
veyances  and  incumbrances,  and  lo 
supply  the  place  of  actual  notice. 
...  In  nearly  all  the  states  of  ibis 
union,  the  registry  is  held  to  be  no- 
tice to  subsequent  purchasers  and 
mortgagees,  provided  the  deed  bai 
been  duly  proved  or  acknowledged. 

It  is  easy  to  perceive  thai  ibe 

operation  of  the  registry  laws  of 
Virginia,  and  of  other  states  of  tbe 
Union,  is  lo  cut  up  by  the  roots  \he 
English  doctrine  of  tacking, so  fartf 
itafiects  intermediate  purchasers  aod 
incumbrancers."  Siter,  Price  ♦ 
Co.  V.  M^Cianaehan  et  als.  2  Grit- 
un,  280,  300,  301,  308,  304. 

In  Kentucky,  some  earlier  cases 
had  apparently  recognised  tbe 
equity  of  tacking;  Bank  ^ 
Kentucky  r.  Vance's  adnttnii- 
trators,  4  Littell,  168,173;  Nd- 
son's  heirs  v.  Boyce,  Ac,  7  J.  ** 
Marshall,  401,  405  ;  but  in  a  lal« 
case  the  existence  of  this  priocipls 
seems  to  be  considered  doubiful. 
•'  When  ft  prior  morlgagc,"  said  the 
court,  "does  not  provide  for  suhi«" 
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quent  liabilities  or  adrances,  the 
British  doctrine  of  tacking  all  such 
liabilities  as  shall  have  been  incur- 
red, or  all  such  advances  as  shall 
have  been  made,  on  the  faith  of  the 
property  thus  mortgaged,  and  with* 
olit  actual  notice  of  a  subsequent 
mortgage  thereon,  has  not  been  con- 
clusively established  in  this  court. 
And  whether  it  shall  be  recognized 
here,  as  either  authoritatively  settled, 
or  as  consistent  with  principle  or 
analogy,  we  shall  not  now  pause  to 
determine  or  to  consider :"  Averilt 
T.  Guthrie^  8  Dana,  82,  84. 

There  is  another  branch  of  the 
doctrine  of  tacking,  quite  distinct 
from  that  considered  in  the  preced- 
ing case ;  which  is,  that  where  a 
mortgagee  has  made  further  advan- 
ces to  the  mortgagor,  and  taken  his 
bond,  binding  himself  and  his  heirs, 
the  mortgagee  may  tack  such  bond 
debt  to  his  mortgage,  as  against  the 
heir  or  devisee,  who  upon  a  bill  filed 
to  redeem  is  not  allowed  to  do  so 
without  paying  the  bond  as  well  as 
the  mortgage  debt ;  but  this  is  ad- 
mitted to  be  only  a  matter  of  prac- 
tice, to  prevent  circuity  of  action, 
and  it  is  never  allowed  to  the  preju- 
dice of  another  incumbrancer,  or 
creditor  whose  claim  is  of  equal  de- 
gree with  the  bond  debt ;  See  Cha$e 
T^  McDonald  and  Ridgety,  7  Harris 
and  Johnson,  161, 196, 197 ;  Coomb$ 
T.  Jordan,  d  Bland,  284,  830  ;  Lee 


and  Wife,  and  Jordan  v.  Slone 
and  M^fFilliamSf  5  Gill  and  John- 
son, 2,  22  ;  Douming  fyc.  v.  Pal' 
mateer,  1  Monroe,  64,  70  ;  Hughes 
and  Bollinger  v.  Worley,  1  Bibb, 
200,  201 ;  Colguhoun  v.  Atkinsons, 
6  Munford,  550,  556 ;  Siier,  Price 
^  Co.  V.  M^Clanaehan  et  ale.,  2 
Grattan,  280,  299.  In  South  Caro- 
lina, this  rule  has  been  laid  down  in 
much  larger  terms  ;  it  is  said  there, 
that  on  a  bill  filed  by  the  mortgagor 
to  redeem,  he  must  pay  not  only  the 
mortgage  debt,  but  all  other  debts  he 
mav  owe  the  mortgagee,  whether 
by  bond  or  simple  contract ;  the  rea- 
son being,  that  as  the  legal  title  is 
in  the  mortgagee  by  breach  of  the 
condition,  the  mortgagor  will  not  be 
permitted  to  redeem  until  he  has 
satisfied  all  the  mortgagee's  equitable 
demands ;  but  on  a  bill  filed  by  a 
mortgagee  to  foreclose  the  equity  of 
redemption,  only  the  money  due  on 
the  mortgage  can  be  demanded  ; 
WalKng  V.  Aiken,  1  M^Mullan's 
Equity,  2, 10, 13.  In  Pennsylvania 
this  species  of  tacking  has  been  de- 
cided to  have  no  existence ;  a  mort- 
gage in  that  state  being  a  security 
for  only  the  specific  debt,  and  not 
capable  of  being  used  to  secure  any 
other  debt;  Borrow  v.  Kelly,  1 
Dallas,  142;  Anderson  and  anO' 
ther  V.  Neff,  1 1  Sergeant  and  Rawie, 
208,  223. 
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[•415]      •DUKE  OF  ANCASTER  v.  MAYER. 


[1  BRO.  a  a  454.-36III  JUNE,  1781    16di  JUNE,  1784-85.    JULY.  178S.] 


PRIMARY  LIABILITY  OF  PERSONAL  ESTATE  TO  THE  PAY- 
MENT OF  DEBTS.— EXONERATION.]— Per«ma/atofe,  not  *p«:i(E. 
colli/  bequeathed^  is  primarily  liable  to  the  payment  qf  the  debu  of  atn^ 
tator,  unless  it  be  exempted  by  express  tcords  or  necessary  impUcaHon. 

Notwithstanding  a  charge  upon  a  term  for  payment  qf  debtSy  a  leasehold 
estate  purchased  by  the  testator  subfect  to  a  mortgage  shall  bear  the  burthm 
of  thai  mortgage^  it  not  being  properly  the  ddit  of  the  testator. 

Chailis  Bbbtib  made  his  will,  dated  the  9th  of  November,  1759,  and 
thereby  devised  as  follows :  ••  I  give  aod  devise  to  Thomas  Noel  and  Jobo 
Mayer,  their  executors,  administrators,  and  assigns,  all  those  my  manorit 
lands,  &c.  in  Lincolnshire,  to  have  and  to  hold  to  them,  from  the  time  of  my 
decease,  for  the  term  of  ninety-nine  years,  upon  the  trusts  hereinafter  men- 
tioned.*' He  then  gave  the  real  estate,  subject  to  the  term,  and  in  deftoH 
of  issue  of  his  own  body,  to  Montague  Bertie,  for  life,  remainder  to  his  fint 
and  other  sons  in  tail  male,  remainder  to  the  plaintiff  for  life,  remainder  to 
his  first  and  other  sons  in  tail  male,  with  remainders  over,  and  afterwardi 
declared  as  follows:  ««[  do  hereby  declare,  that  the  term  and  estate  so  as  afore* 
said  limited  to  them  the  said  Thomal  Noel  and  John  Mayer,  their  execoiora, 
administrators,  and  assigns,  for  ninety-nine  years,  is  upon  the  special  trast 
and  confidence, and  to  the  intents  and  purposes  following;  that  is  tossy, 
r»4lrt1  *Upon  trust  and  confidence  that  they  the  said  Thomas  Noel  aod 
1-  ^  John  Mayer,  their  executors,  &c.,  shall  out  of  the  rents  and  profits^ 
or  by  mortgage^  assignment^  or  demise  of  all  or  any  part  of  my  before* 
mentioned  manors,  &c.,  or  any  of  them,  for  all  or  any  part  of  the  aaid  tisna 
of  ninety-nine  years,  or  otherwise  as  to  their  discretion  shall  seem  meet, 
levy  and  raise  so  much  lawful  money  of  Great  Britain  as  will  be  sufficieot 
to  pay  and  satisfy  all  the  debts  I  shall  owe  at  the  time  of  my  decease,  my 
funeral  charges,  and  all  the  legacies  and  sums  of  money  given  by  me  in 
and  by  this  my  will,  and  pay  nnd  apply  the  same  accordingly.  And  my 
will  and  mind  is,  that,  after  so  much  money  shall  be  raised  as  shall  ansvrer 
the  purposes  aforesaid,  together  with  all  co^ts  and  charges  in  or  about  levy* 
ing  or  raising  thereof,  the  said  term  shall  cease  and  determine.*'  He  tbeo 
devised  as  follows :  •«!  give  and  devise  to  my  brother,  Monta^rue  Bertie,  bis 
executors  and  adminiMrators,  all  that  the  manor  of  Elast  and  West  Di*eping* 
holden  by  lease  from  the  Crown,  subj»'Ct  to  the  yearly  rents  and  coveoanti 
reserved  in  the  said  leuse,  and  also  subject  to  the  mortgage  thereon  to  Mrs. 
Millicent  Neate,  of  London,  for  6500/,  $  but  in  case  my  said  brother  sbsU 
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not  be  living  at  the  time  of  my  decease,  then  I  give  the  said  estate  and 
premises,  with  the  appurtenances,  subject  as  aforesaid,  to  such  person  as 
shall  be  entitled  to  the  freehold  of  my  real  estate  at  the  time  of  my  decease, 
by  virtue  of  the  aforesaid  limitations  in  this  my  will."  And  towards  the  end 
of  his  will  he  devised  as  follows :  «« Item,  I  also  give  all  my  household 
goods,  and  all  other  my  goods,  chattels,  effects,  and  personal  estate  what- 
soever and  wheresoever,  unto  my  said  brother,  Montague  Bertie,  if  he  shall 
be  living  at  the  time  of  my  death :  but  in  case  he  shall  be  then  dead,  I 
give  and  devise  the  same  to  such  person  as  shall  be  entitled  to  the  freehold 
of  my  real  estate,  under  and  by  virtue  of  the  limitations  in  this  my  will : 
provided  always,  and  I  do  hereby  declare  my  mind  and  will  to  be,  that 
in  case  I  shall  at  the  time  of  my  death  leave  issue  of  my  own  body,  that 
then  and  in  such  case,  as  well  all  and  every  the  before-mentioned  uses, 
devises,  and  limitations  to  my  said  brother,  Montague  Bertie,  the  Duke 
*of  Ancaster,  and  their  respective  heirs,  and  also  the  devise  of  the  ^,41  *-i 
residue  of  my  personal  estate,  shall  be  utterly  void  ;  and  in  such  >-  -^ 
case  I  do  hereby  will,  and  my  mind  is,  that  all  my  real  estate,  subject  to 
the  said  term  of  ninety-nine  years,  shall  descend  according  to  the  rules  of 
law,  and  that  the  residue  of  my  personal  estate  shall  go  and  be  distributed 
in  such  manner,  and  to  and  among  such  persons,  as  if  I  had  died  intestate. 
And  I  do  hereby  nominate  and  appoint  the  said  Thomas  Noel  and  John 
Mayer  executors  of  this  my  last  will ;  and  I  do  hereby  will,  order,  direct, 
and  appoint,  that  my  said  executors  and  the  survivor  of  them  shall  and  do 
pay,  satisfy,  and  discharge  my  funeral  charges,  and  all  my  debts  and 
legacies,  as  soon  as  they  shall  become  due  and  payable,  by  such  methods 
ways,  and  means,  and  in  such  manner  as  he  or  they,  or  their  counsel 
learned  in  the  law,  shall  in  that  behalf  advise  and  think  meet;  and  it  shall 
and  may  be  lawful  to  my  said  executors,  or  either  of  them,  to  deduct  and 
satisfy  to  him  or  themselves,  out  of  my  personal  estate,  or  out  of  the 
moneys  to  be  raised  out  of  the  said  term  of  ninety-nine  years  before  to  them 
devised,  all  such  disbursements,  expenses,  and  charges  which  they  or  either 
of  them  shall  be  put  to  in  proving  this  my  will,  or  by  any  other  ways 
or  means  whatsoever  in  or  about  the  execution  of  this  my  wilt." 

Montague  Bertie  died  in  the  lifetime  of  the  testator,  and  the  plaintiff 
became  entitled,  under  the  limitations  in  the  will,  to  the  real  estate. 

The  leasehold  estate  had  been,  several  years  before,  mortgaged  by  the  tes- 
tator's father  for  6500/.  to  Mrs.  Neate,  and  in  1765  the  mortgage  was 
assigned,  by  the  desire  of  the  testator,  to  Sir  Thomas  Palmer,  who  ad- 
vanced the  testator  a  further  sum  of  100/.  on  it,  and  the  testator  conveyed 
other  estates  as  an  additional  security  for  the  6600/. 

This  cause  was  first  heard  before  the  late  Lords  Commissioners. 

Mr.  Mansfield,  Mr.  Madoeks,  and  Mr.  Kenyan,  for  the  plaintiff — There 
are  three  questions  in  this  case  :  first,  whether  the  first  estate  is  exonerated  of 
the  debts:  ^secondly,  whether  the  mortgaged  estate  is  liable  to  the  r-mjtQ^ 
mortgage ;  thirdly,  what  interest  the  duke  takes  in  the  personal  estate,  t.  J 
As  to  the  first,  although  the  personal  be  the  original  fund  for  the  payment 
of  debts,  yet  the  testator  may  discharge  it  against  the  devisee  of  his  real 
estate ;  and  if  his  intent  so  to  discharge  it  appear  upon  the  face  of  the 
will,  that  intention  shall  govern.  Here  he  has  created  a  term  for  the  pay- 
28 
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ment  of  his  debts*  which  sufficiently  points  out  his  intention.  The  cases 
shew,  that  an  intention  so  demonstrated  is  sufficient.  Bamfield  v.  fVynd* 
hanir  Pre.  in  Ch.  101 :  the  testator  providing  a  real  fund  for  the  payment 
of  his  debts,  and  giving  his  personalty  to  his  wife,  it  was  held,  she  should 
take  it  exonerated  from  the  debts.  TVcdnwright  v.  Bmdlowes,  2  Veto. 
718:  devise  for  payment  of  debts,  and  the  personalty  held  exempt.  In 
Walker  v.  Jackson^  2  Aik.  624,  the  personal  estate  was  held  to  be  a  spe- 
cific Jegacy,  and  of  course  exonerated.  Anderton  v.  Cook^  4th  Jane,  1775 : 
Thomas  Calendar  gave  several  specific  parts  of  his  personal  estates :  he 
then  gave  part  of  his  real  estate  in  strict  settlement,  and  devised  the  remain- 
der  of  his  real  estate  to  trustees  in  trust  to  sell  for  the  payment  of  debts ; 
and  in  case  that  should  not  be  sufficient  to  dischai^  the  debts,  he  charged 
the  deficiency  on  the  devised  real  estates.  He  then  gave  the  residue  of 
his  personal  estate,  not  before  bequeathed,  to  his  wife.  The  court  held  she 
took  it  wholly  exempt  from  the  debts.  In  StapUtan  v.  Colvile^  Ca.  t.  Talb. 
202 ;  in  HoUiday  v.  Bowman^  before  Lord  Bathurat,  1  Bro.  C.  C.  145,  cited ; 
Kynaaton  v.  Kyna8ton,{a)  and  Glede  v.  Glede,  the  same  doctrine  has  been 
held.  Secondly,  the  second  point  is,  whether  the  mortgage  shall  also  be 
discharged  by  the  real  estate.  This  point  is  determined  by  the  case  of 
Serle  v.  St.  Eloyy  2  P.  Wms.  386,  which  is  recognised  in  Gallon  v.  Han' 
cock,  2  Atk.  437.  Thirdly,  the  last  question  is,  what  interest  the  duke 
shall  take.  He  claims  under  the  description  of  the  person  who  should 
come  into  possession,  and  must  take  the  same  interest  that  Montague  Bertie 
would  have  taken  ;  that  is,  the  absolute  interest. 

Mr.  Selwyn,  Mr.  Arden^^ni.  Mr.  Ainge,  for  the  defendants.— As  to  the 
r»4i01  ^^  question,  we  contend  the  duke  can  *take  a  limited  interest  for 
L  J  life  only,  there  being  no  addition  of  executors  or  administrators  in 
the  will.  Secondly,  with  respect  to  the  second,  that  the  mortgaged  pre- 
mises must  bear  their  own  burthen.  As  to  the  other,  which  is  the  prin- 
cipal question,  it  depends  on  the  several  clauses  in  the  will.  The  first 
clause  creates  the  term ;  the  next,  which  is  material,  is  that  by  which  he 
gives  the  personal  estate  ;  the  third,  that  appointing  the  executors,  and 
directing  them  to  pay  the  debts  by  such  means  as  they  should  think  meet. 
In  this  case  there  is  no  specific  bequest  of  the  personal  estate.  If  he  had 
meant  the  executors  should  pay  the  debts  out  of  the  term,  he  would  not 
have  left  in  their  option  how  they  should  pay  them.  In  order  to  exonerate 
personal  estates  from  the  payment  of  debts,  there  must  be  an  express  direc- 
tion that  they  shall  be  paid  out  of  some  other  fund,  or  something  tanta- 
mount to  such  express  direction  ;  but  here  is  no  necessary  implication  that 
the  fund  should  be  exempt.  In  Ban\fidd  v.  WyndlMm,  the  debts  were 
more  than  the  amount  of  the  personal  estate.  In  Wainwright  v.  Bend- 
lowcB  the  estate  was  ordered  to  be  sold  out  and  out.  In  Bromhall  v.  ffil- 
braham,  (at  the  Roils^  November,  1734),  the  testator  gave  all  his  personal 
estate  to  his  sister,  whom  he  made  executrix ;  he  gave  his  real  estate  to 

(a)  The  testator  by  his  will  cbar^rcd  his  whole  estates  with  payment  of  all  bis  debts, 
legacies,  and  funeral  expenses  ;  and  for  that  purpose  he  devised  particular  lands  to  trus- 
tees, in  trust  to  sell  the  same  and  pay  his  debts,  legacies,  and  funeral  expenses;  and  he 
gave  to  his  wile  all  his  personal  estate  whatsoever,  and  constituted  her  sole  executrix. 
The  debts  exceeded  the  personal  estate.  Lord  Bathunl  determined  the  penoml  estate 
to  be  exempt 
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his  brother,  charged  with  his  debts ;  but  the  personal  estate  was  held  to  be 
first  liable.  In  the  case  of  Lord  Inchiquin  v.  0*Bri€n,{b)  (8ih  February, 
1744,)  before  Lord  Hardwicke,  the  Earl  of  Thomond  by  his  will  directed 
that  all  his  debts  should  be  paid.  He  devised  his  real  estate  to  Lord  Inchi- 
quin and  another,  in  trust  that  they  should  make  sale  of  a  sufficient  part 
of  the  estate,  and  out  of  the  money  arising  therefrom,  together  with  the 
rents  and  profits,  should,  in  the  first  place,  pay  all  the  debts  which  he 
should  owe  at  the  lime  of  his  death,  and  his  legacies  ;  and  subject  thereto 
he  limited  his  real  estate  over.  He  gave  Sir  William  Wyndham  20,000/., 
and  some  other  legacies ;  then  followed  these  words  ;  ••  and  his  further 
will  was,  that  the  whole  money  to  be  raised  by  such  sale  should  be  taken 
as  part  of  his  personal  estate  ;'*  lastly,  he  gave  the  rest  and  residue  of 
his  personal  estate  whatsoever,  after  payment  of  his  debts,  to  the  defen- 
dant: the  *personal  estate  was  first  applied.  In  Fereges  v.  r#^oA-i 
Bobinaorif  Bunb.  301,  the  same  doctrine  was  laid  down,  because,  as  L  -^ 
the  Court  observed,  there  was  no  negative  words  to  exonerate  the  personal 
estate.  In  Stephenson  v.  Heaihcote.fc)  Harper  devised  lands  to  trustees, 
in  trust,  by  sale  or  mortgage,  to  raise  so  much  money  as  would  pay  all  his 
debts  and  funeral  expenses  ;  he  then  gave  a  silver  tobacco-box  to  A.  B., 
and  gave  all  the  residue  of  his  personal  estate  to  his  wife,  and  made  her 
executrix  ;  Lord  Northington  ordered  the  personal  estate  to  be  first  applied. 

Lord  Commissioner  Ashhurst  delivered  the  opinion  of  himself  and 
Lord  Commissioner  Hotham. — ^The  first  question  is,  whether,  under  the 
will  of  Charles  Bertie,  the  plaintiff  is  entitled  to  the  personal  estate  dis- 
charged of  the  debts.  Secondly,  whether  the  personal  estate  is  the  fund 
oat  of  which  the  mortgages  are  to  be  paid.  Thirdly,  what  estate  the  plain- 
tiff takes  ia  the  freehold  and  personal  estate. 

The  main  question  is,  whether  the  plaintiff  is  entitled  to  the  personal 
estate,  discharged  of  the  debts.  The  cases  are  determined  on  different 
grounds.  Jidama  v.  Meyrick,  1  Eq.  Ca.  Ab.  271,  which  is  in  favour 
of  the  plaintiff,  made  the  ground  that  the  testator  said  that  the  trustees  do 
and  shall,  by  mortgage,  &c.,  pay :  this  is  a  very  loose  ground,  and  has 
been  since  abandoned.  Fertges  v.  Robinson^  in  Bunb.  801,  is  the  moat 
sensible  case.  In  Walker  v.  Jackson^  2  Atk.  624,  Lord  Hardwieke  says, 
the  general  rule  is,  that  the  personal  estate  shall  be  first  applied,  but  that 
against  his  devisee  the  testator  may  charge  his  real  estate  instead  of  his 
personal.  The  personal  estate  must  be  first  applied,  unless  there  are  express 
words  or  a  plain  intent  to  the  contrary.  The  only  question  in  every  case 
of  this  kind  is,  whether  you  can  satisfactorily  find  out  whether  the  testator 
meant  to  exempt  the  personal  estate  from  the  debts,  for  there  are  no  tech- 
nical words  by  which  it  is  to  be  done.  In  this  case,  if  it  depended  on  the 
two  clauses  in  the  will,  the  intent  could  not  be  doubted — the  trustees  are  to 
raise  sufilcient  to  pay  all  the  debts.  The  next  thing  to  bo  considered  is, 
whether  there  is  anything  in  the  latter  part  of  the  will  to  overturn  this 
apparent  intent.  It  seems  highly  probable  the  word  *"  residue"  r*^2\'] 
was  thrown  in  without  any  meaning,  or  to  give  an  option  to  the  tros-  L  J 
tees  out  of  which  fund  to  take  their  expenses,  and  that  they  might  not  be  in 

(6)  Lord  Inchiquin  v.  French,  Amb.  33 ;  1  Cox,  1 ;  1  Will.  82. 
(e)  1  Eden,  38. 
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advance.  At  all  events,  it  excludes  the  idea  that  the  charge  was  to  fall 
upon  the  personalty.  The  more  modern  authorities  have  gone  in  exclusioQ 
of  the  personally,  upon  much  less  reason  ;  Jinderion  v.  Cooke:  HoUidmf 
y.  Bowman^  1  Bro.  C.  C.  145,  cited.  We  think  the  Duke  of  Ancaster  is 
entitled  to  the  personal  estate,  exempt  from  payment  of  debts. 

The  next  question  is,  whether  it  should  be  charged  with  the  mortgages. 
And  as  to  this  point,  we  are  bound  by  the  cases  of  Serle  v.  St,  Eloy^  2  P. 
Wms.  386,  and  Galton  v.  Hancock,  2  Aik.  424,  to  decree  that  the  mort- 
gage must  be  paid  out  of  the  devised  estate. 

The  third  question  is,  what  interest  the  duke  takes  in  the  personalty. 
He  took  an  absolute  one  :  there  is  no  need  of  express  words  for  this  pur- 
pose ;  it  is  beyond  a  doubt  Montague  Bertie  would  have  taken  absolutely; 
then,  where  the  testator  gives  it  by  the  description  of  the  person  entitled  to 
the  freehold,  he  does  not  state  the  interest  so  given  to  be  a  less  interest 
than  that  of  Montague  Bertie. 

A  petition  was  presented  for  a  rehearing,  which  came  on  before  Lord 
Thurlow,  the  I6th  of  June,  1784.  The  arguments  used,  and  the  cases 
cited,  were  a  recapitulation  of  those  before  the  Lords  Commissioners. 

Lord  Chancellor  Tburlow. — It  would  be  highly  advantageous  to  pro- 
perty if  there  was  a  settled  rule  where  the  personalty  shall  be  applied  to  the 
payment  of  debts,  and  where  it  shall  be  exempted  from  them.  One  step 
has  been  taken  towards  such  a  rule,  by  its  being  laid  down,  that  charging 
the  estate  in  any  way  is  not  of  itself  an  exemption  of  the  personal  estate; 
that  the  personal  estate  being  the  fund  first  liable,  where  it  is  to  be  aided 
by  either  a  legal  or  an  equiuble  fund,  it  must  be  itself  in  the  first  place 
applied. 

The  question  that  next  arises  is,  whether,  a  real  estate  being  charged, 
and  the  personal  given  away,  a  presumption  arises  that  this  shall  be  exempt 
r*^<22l  "^  ^^^  debts.  I  never  *heard,  till  the  arguments  in  this  case,  that 
L  -J  such  a  rule  had  been  extracted  from  the  authorities  on  the  subject ; 
on  the  contrary,  I  have  always  understood  that,  in  order  to  exempt  the  per- 
sonal estate,  the  testator  most  express  an  intention  so  to  do,  although  no 
particular  form  of  words  was  necessary  for  the  purpose.  I  therefore  take 
the  rule  in  primis  to  be,  that  neither  the  charge  of  the  debts  upon  the  real 
esmte,  nor  the  gift  of  the  personal  estate,  is  sufficient  of  itself  to  exempt  it. 
But  it  is  indubitably  true,  that  express  words  are  not  necessary  to  exempt  the 
personal  estate  ;  the  question  therefore  is,  whether  a  presumption  can  be 
drawn  of  the  testator's  intention  to  exonerate  the  personal  estate.  It  is 
impossible  to  express  in  definition  what  circumstances  shall  be  sufficient  to 
raise  this  presumption.  It  must  arise  from  the  context  of  the  will;  but, 
with  great  deference  to  the  opinion  which  has  been  given,  I  think  there  is 
not  sufficient  in  this  will. 

After  devising  his  real  estate,  the  testator  takes  op  the  term ;  he  places 
it  before  any  of  his  other  estates,  and  before  his  issue,  so  that  he  meant  it 
to  be  a  subsisting  term  for  the  payment  of  his  debts.  He  gives  his  leasehold 
estate  to  Montague  Bertie,  but  without  any  predilection;  for  he  gives  it  to 
whoever  should  be  entitled  to  the  possession  of  his  freehold  estate.  Ho 
then  proceeds  to  declare  the  trusts  of  the  term  which  are  to  raise  money  to 
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pay  his  debts  and  legacies ;  and  after  raising  them,  the  term  is  to  cease. 
He  then  disposes  the  rest  of  his  personal  estate.  He  afterwards  determines 
what  shall  be  done  with  the  personal  estate  in  case  he  should  have  issue* 
In  the  provision  which  he  superadds,  he  takes  notice  of  the  devise  of  the 
personalty,  and  calls  it  a  residue :  by  which  he  means  the  devise  of  the 
personal  estate  after  the  specific  bequest.  He  provides  then,  that, 
if  he  should  die  leaving  issue,  the  dispositions  he  had  made  should 
fail :  this  was  not  essentially  necessary,  though  apparently  so.  He  then 
makes  a  general  provision  for  the  discharge  of  the  executors,  who  are  also 
trustees ;  so  that  it  is  given  them  in  the  character  of  executors.  It  is  also 
material  to  observe,  that,  in  the  special  and  general  disposition  of  the  per- 
sonal estate  to  the  same  person  who  ^shall  be  entitled  to  the  pos-  p«^on-i 
session  of  the  real,  the  personal  is  made  to  accrue  to  the  real,  which  L  J 
is  settled  with  the  utmost  strictness.  The  question  then,  is,  whether  anj 
inference  is  to  be  drawn  that  he  meant  it  should  go  with  the  burden  the  law 
throws  upon  it,  or  it  is  to  be  presumed  that  it  should  be  exonerated,  for  the 
purpose  of  throwing  that  burden  on  the  freehold  estate,  which  he  has  given 
in  the  strictest  manner.  The  inference  rather  seems  to  me  to  be,  that  he 
meant  to  protect  the  real  estate,  and  therefore  that  the  personal  shall  bear  its 
natural  burthen.  By  chance  he  has  gone  further ;  for  where  he  has  given 
directions  for  the  indemnity  of  his  executors  he  has  directed  the  expenses 
to  bo  taken  out  of  either  the  personal  or  real  estate.  He  has,  in  that  clause, 
arranged  the  estates  as  the  law  would  arrange  them ;  which  affords  an 
inference  that  he  meant  the  real  estate  only  to  be  in  aid  of  the  personal. 
I  should  therefore  think,  if  the  rule  were,  that  the  gift  of  the  personal 
estate  to  a  stranger  was  sufficient  to  raise  a  presumption  that  it  was  to  be 
exempt  from  the  debts,  he  had  sufficiently  here  expressed  his  intention  that 
it  should  not  be  so ;  but  I  take  the  general  rule  to  be  the  other  way. 

I  should  have  no  doubt  on  the  intention  of  the  testator  in  this  respect,  if 
there  were  not  another  point,  which  I  think  ought  to  undergo  a  further 
inquiry — I  mean  the  mortgage  of  the  leasehold  estate.  The  case  of  Serk 
y.  St.  Eloy[a)  went  upon  the  idea  of  the  charge  upon  the  real  estate  being 
the  debt  of  the  testator.  If  that  case  were  recent,  and  had  not  been  fol- 
lowed, I  should  have  thought,  upon  the  face  of  it,  it  was  very  open  to  argu- 
ment. The  difference  between  the  cases  is,  that  if  it  had  been  real  estate 
mortgaged  by  the  father,  it  would  have  been  liable  only  as  a  charge ;  but 
in  the  present  case  the  debt  of  the  father  falls  upon  the  estate  in  two  ways — 
partly  as  being  a  charge,  and  partly  as  a  debt,  upon  the  personal  estate. 
It  must  be  referred  to  the  Master  to  consider  the  circumstances  of  the  debt 
of  6000/.,  and  the  estate  on  which  it  was  secured ;  and,  as  that  point  must 
stand  over,  I  shall  think  it  no  impediment  to  the  justice  of  the  Court  to  defer 
the  decree  upon  the  other  point  also. 


♦The  Master  having  made  his  report  that  the  6000/.  was  a  charge 


[*424] 


upon  the  leasehold  estate  prior  to  the  testator's  having  any  interest 

in  it,  and  that  he  had  only  covenanted  for  the  payment  of  the  money  upon 

the  transfer  of  the  mortgage  from  Mrs.  Neate  to  Sir  Thomas  Palmer,(6)  the 

(a)  2  P.  WniB.  386. 

(6)  A  farther  sam  of  1001  was,  it  seems,  advaDced  to  the  testator.    Vide  ante,  p.  417* 
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cause  was  again  set  down  for  argument  on  the  4ih  July,  1785,  and  then 
stood  for  judgment  till  the  next  day,  when  the  Lord  Chancellor  pronounced 
his  decree. 

Lord  Chancellor  Thurlow. — Whether  the  personal  estate  should  be 
liable,  in  the  first  instance,  in  exoneration  of  the  real  estate,  to  the  pay- 
ment of  debts  in  wills  of  this  kind,  upon  looking  into  the  cases  I  find  to  be 
a  point  so  slender  and  fine  that  I  cannot  collect  any  certainty  upon  the 
question  ;  but  so  much  uncertainty  abounds,  that,  could  the  will  of  the  tes- 
tator be  referred  to  a  number  of  lawyers,  they  would  probably  enierUun  a 
diversity  of  opinions  upon  it. 

The  point  ougbt  to  be  fixed ;  and,  in  order  to  make  it  so,  I  take  it,  the 
rules  have  been  these,  and  should  be  adhered  to.  In  the  first  place,  that 
the  personal  estate  is  liable  in  the  first  instance  to  the  payment  cf 
the  debts  ;  but  (in  exception  to  this)  it  i&  agreed  that  the  testator  may  if  he 
pleases  give  his  personal  estate,  as  against  his  heir  or  any  other  represenU- 
live,  clear  of  the  payment  of  his  debts;  and  then  it  becomes  a  question, 
what  is  the  mode  of  expression  to  give  the  personal  estate  exempt  from  such 
payment,  when  the  rule  of  law  is,  that  such  estate  is  first  liable.  Perhaps 
it  might  have  been  not  unwise  to  have  adopted  the  rule  laid  down  in  /Vr^ 
ges  V.  Robinson(b) — that  the  testator  must  use  express  words  for  that  pur- 
pose ;  but  it  is  impossible  to  abide  by  the  opinion  given  in  that  case,  consis- 
tently with  the  rules  in  other  cases.  The  second  rule  is,  that  where  there 
is  a  declaration  plain^  that  shall  stand  in  lieu  of  express  words.  This 
rule  has  been  laid  down  so  long,  and  acted  upon  so  constantly,  that  if  other 
judges  were  to  put  the  construction  of  wills  upon  other  grounds,  how  wise 
soever  it  might  have  been  originally  to  have  done  so,  it  would  be  very  no- 
wise to  make  the  administration  of  justice  to  take  a  course  contrary  to  former 
r*425l  '"^^^*  Therefore,  if  there  be  a  declaration  plain,  *or  manifestation 
t-  -^  clear,  so  that  it  is  apparent,  upon  the  face  of  the  will,  that  there  is 
such  a  plain  intention,  the  rule  then  is,  not  to  disappoint,  but  to  carry  such 
intent  into  execution.  But  should  not  such  intention  manifestly  appear, 
there  is  not  a  single  case  which  does  not  take  it  for  granted  that  the  personal 
estate  is,  by  law,  the  first  fund  for  the  payment  of  debts. 

In  regard,  then,  to  the  general  intention  of  the  will  of  Charles  Bertie,  the 
testator  was  seized  of  a  real  estate,  which  he  had  in  his  contemplation, 
(exclusive  of  the  idea  of  his  own  children,)  and  wished  to  leave  it  to  other 
lines  of  the  family  of  Bertie ;  and  consequently  devised  it  to  Montague 
Bertie,  with  remainder  over  to  Peregrine  Bertie  for  life,  &c. :  so  far,  in 
respect  of  the  real  estate,  his  intention  was  to  fix  it  in  the  name  and  blood 
of  the  family. 

The  next  object  he  had  in  view  was  a  leasehold  estate,  which  he  held 
under  the  Crown ;  that  estate  was  a  chatlel  interest,  and  with  regard  to 
that,  he  does  not  show  such  a  wish  to  fix  and  continue  that  estate  in  the 
line  of  Bertie ;  his  apparent  wish  was  not  so  strong  as  in  respect  to  the 
disposal  of  his  real  estate ;  for  had  it  been  so,  though  he  could  not  have 
created  an  entail  of  this  leasehold  estate  with  limitations  over,  yet  he  might 

(c)  Banb.  301. 
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hare  prevented  the  first  taker  of  it  from  alienating  it.  Had  the  testator  been 
asked  the  question,  whether  he  meant  that  this  part  of  his  estate  should  be 
subject  to  the  mortgage,  or  to  give  it  entire  to  the  first  laker  of  the  real  estate, 
or  to  charge  the  term  of  ninety-nine  years  in  exoneration  of  the  other  estate, 
this  might  have  been  a  very  doubtful  question,  and  merely  conjectural, 
though  perhaps  he  might  have  answered,  that  that  estate  should  pay  the 
debts :  but  whatever  his  intention  was,  he  has  positively  given  it  subject 
to  the  payment  of  the  debt :  therefore,  if  another  estate  had  been  appropri- 
ated to  payment  of  his  debts,  and  this  bad  been  his  debt  upon  the  estate,  I 
should  have  concurred  with  the  Lord  Commissioners  ;{d)  but  in  following 
them  in  that  course,  in  which  they  considered  it  as  being  the  clear  intention 
in  the  mind  of  the  testator,  that  the  real  estate  should  be  so  appropriated,  1 
rather  think  otherwise  ;  for  it  appears  to  me  as  if  the  ^testator  r-^joen 
wished  it  should  not,  and  that  he  chose  that  the  leasehold  estate  L  -1 
should  be  so  appropriated,  rather  than  to  have  burthened  the  real  estate. 
For  the  mode  of  limiting  the  estate  to  Montague  Bertie  for  life  implies  the 
intention  of  giving  him  a  personal  bounty ;  but,  in  case  of  failure  of  issue, 
he  gives  it  to  the  next  heir  who  should  come  into  possession,  &c.  Had  the 
real  estate  been  expressly  charged  with  payment  of  the  debts,  or  the  testa- 
tor shewn  an  anxious  intention  to  have  sacrificed  his  real  estate  in  prefer- 
ence to  the  leasehold  or  his  other  estate,  for  that  purpose,  by  the  mode  of 
disposing  of  his  estates,  such  a  circumstance  might  have  been  sufficient  to 
have  turned  the  rule  of  law;  and  it  must  have  been  appropriated  to  the 
payment  of  debts,  let  him  have  charged  it  in  any  manner  he  pleased. 

When  the  testator  purchased  this  leasehold  estate  he  purchased  the  equity 
of  redemption ;  and  the  mortgage  was  to  be  considered  merely  as  a  real 
incumbrance  on  the  estate  itself,  and  not  a  personal  debt,  as  against  the 
purchaser,  according  to  the  rules  of  this  Court  and  cases  decided.  For 
if  a  man  purchases  an  equity  of  redemption^  subject  to  incumbrances  that 
shall  be  real  incumbrance  following  the  land,  and  not  a  personal  one^ 
the  question  is  whether,  by  purchasing  this  estate,  and  assigning  the  mort- 
gage from  Mrs.  Neate  to  Hoare,  and  covenanting  for  payment  of  debts,  he 
did  not  make  it  his  own  debt.  Had  Evelyn  v.  Evelyn^  2  P.  Wms.  659, 
never  been  decided,  a  fair  argument  might  have  arisen  upon  that  head ; 
because,  where  a  man  transfers  a  mortgage,  and  covenants  for  the  payment 
of  the  debt  according  to  the  rule  of  law,  he  makes  it  his  own  debt,  and  makes 
himself  liable  to  be  sued  upon  that  covenant ;  and  such  a  debt  has  prioriy 
before  other  simple  contract  debts.  Now  I  do  not  know  in  what  court,  or 
by  what  rule,  the  debt  would  have  followed  the  purchaser  personally;  but 
Evelyn  v.  Evelyn  has  decided,  that  though  he  might  be  at  law  liable, 
yet  where  there  are  real  assets  sufficient  for  the  payment  of  the  incumbrance, 
tbey  shall  be  applied  for  that  purpose :  and  it  is  to  be  understood,  with  respect 
to  such  transaction,  that  the  party  did  it  by  way  of  accommodating  the 
charge,  and  not  of  making  the  debt  his  own.  *The  difiTerence  be-  p^j^o?! 
tween  the  estate  descended  and  purchased  is  nothing,  unless  the  L  J 
circumstance  of  purchasing  creates  the  difierence ;  but  that  afilbrds  no  argu- 
ment. 

The  next  question  is,  whether,  when  he  mortgages  an  estate  of  his  own  as 

{i)  Sed  fide  Booth  t .  BlundeU,  1  Mer.  227 ;  Btckham  v«  CruUwtll,  1  My.  dt  Cr.  763. 
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tn  ulterior  security,  that  circmstaDce  would  create  a  difiereisce  ;  aa  if,  in  Eve- 
fyn  T.  Evdyn,(t)  an  additional  real  fund  had  been  secured  for  making  the 
debt  good,  that  would  haTe  turned  the  judgment :  it  would  not ;  for  nodh 
ing  makes  it  his  debt  so  eflectualjy  as  the  covenant  to  pay  ;  for  it  does  not 
create  the  debt,  but  only  operates  as  collateral  to  the  debt.  A  man  mort- 
gages his  estate  without  covenant,  yet,  because  the  ii  oney  was  borrowed, 
the  mortgagee  becomes  a  simple  contract  creditor,  and  in  that  case  the  mort- 
gage  is  a  collateral  security  ;  and  if  there  is  a  bond  or  a  covenant,  then 
there  is  a  collateral  security  of  a  higher  species,  but  no  higher  by  means  of 
the  mortgage  merely  :  therefore,  having  such  security  amounts  to  nothing; 
and  I  have  no  doubt  but  that  if  the  case  had  been  stated  to  the  Lords  Com* 
missioners,  namely,  that  this  incumbrance  was  not  one  of  the  testator's  debts, 
and  did  not  fall  upon  the  personal  estate,  that  they  would  have  considered 
it  as  inherent  to  the  leasehold  estate.  The  argument  of  its  not  falling  npoa 
the  testator  answers  his  real  intention  better.  But  as  to  the  real  intentioD, 
I  should  have  agreed  with  the  Lords  Commissioners,  could  that  intentioa 
have  been  made  clear;  but  the  intention  does  not  amount  to  a  deck* 
ration  plain,  in  any  sense  in  which  these  words  have  been  properly 
applied. 

For  the  purpose  of  securing  property  and  the  due  administration  of  jos* 
tice  in  a  free  country,  judges  ought  to  abide  constantly  by  real  principles, 
and  by  such  beneficial  rules  as  may  afibrd  some  reasonable  judgment,  with* 
out  applying  to  a  superior  tribunal.  It  is  a  fixed  rule,  that  the  personal 
estate  must  be  first  liable,  unless  another  fund  is  provided;  the  testator 
must  express  his  intention  to  discharge  that  estate  from  the  payment  of 
debts. 

With  regard  to  the  intention  apparent  upon  this  will,  it  is  said  sack 
intention  is  most  anxiously  limited  to  the  raising  of  the  term  of  ninety-nioo 
r*42fi1  y®*'^'  Whether  the  expression  be  *more  or  less,  it  is  but  subject- 
L  ^  ing  the  estate  to  the  payment  of  debts ;  and  it  cannot  extend  so  far  as  to 
suppose  he  burthened  his  real  estate  in  exoneration  to  the  personal  estate. 
If  there  had  been  in  the  gift  of  the  personal  estate  words  of  a  sufficient 
force,  according  to  my  notion  of  a  declaration  plain,  I  should  not  hare 
changed  the  force  of  those  word :  but  the  intent  of  these  words,  as  they 
stand,  naturally  leans  to  subject  the  personal  estate  to  the  debts.  With 
respect  to  the  second  clause,  had  that  stood  alone,  I  confess  that  would  have 
been  liable  to  a  degree  of  inference ;  but  constructions  thus  picked  up,  aoi 
collected  from  more  circumstances  than  are  necessary  for  the  purpose,  are 
not  good  ways  of  finding  out  the  intention  of  the  testator;  and  it  is  belter 
to  rest  upon  settled  rules,  unless  you  can  collect  more  favourable  and  forci* 
ble  observations.  With  regard  to  the  next  clause,  that  carries  more  weight 
because  the  trustees  are  directed  to  pay,  not  only  the  expense  of  the  probate 
of  the  will,  which  is  expressly  mentioned,  but  to  pay  all  the  charges  and 
expenses  that  should  arise  by  proving  the  will,  or  by  any  other  means,  ^* 
How  are  these  to  be  paid  ?  Out  of  the  personal  estate,  or  the  means  to  be 
raised  out  of  the  terms  of  ninety-nine  years  ?  They  have  authority  to  pay 
the  whole  out  of  the  personal  estate — an  optional  clause,  and  eropoweriof 
the  executors  to  pay  out  of  this  fund  before  the  other  fund  is  ready  for  the 
purpose.    He  has  precisely  arranged  the  estates  in  the  same  order  that  the 

(<)  2  P.  Wms.  659. 


Digitized  by 


Google 


DUKB   Of     ANCASTIR    Y,     MATBR.  441 

law  would  have  done  ;  he  has  made  his  personal  estate  first  liable,  and  then 
the  term.  The  true  ground  upon  which  I  proceed  is  not  upon  any  of  these 
criticisms,  but  simply  upon  the  rule  of  law,  the  testator  not  having  declared 
by  express  words,  or  any  other  declaration,  which  would  tend  in  law  to 
the  purpose  of  preserving  the  personal  estate  for  any  given  purpose  what- 
ever. As  to  Adams  v.  Meyrick^{f)  they  depended  on  the  circumstance  of 
the  personal  estate  being  a  provision  for  the  wife;  and,  therefore,  the  Court 
forced  a  construction  upon  the  will,  and  it  is,  as  Lord  Hardvncke  termed  it, 
in  Walker  v.  Jackson,  2  Atk.  624,  a  weak  case  :  in  the  latter  case,  the  re* 
publication  of  the  will  was  an  argument  much  relied  upon.  *As  r^^oQ-i 
to  the  cases  determined  upon  the  words  •»  rest  and  residue,''  I  could  >-  -^ 
have  wished  his  Lordship  had  decided  upon  them  all,  so  as  to  have  left  a 
particular  note  upon  each  of  them  ;  for  such  determinations  as  those  cases 
afibrd  have  occasioned  great  perplexity  upon  the  rule  of  law.  As  to  Stch 
plelon  V.  Colv{le,{g)  in  that  case  the  wife  was  executrix,  and,  exclusive  of 
the  context  of  the  will,  with  regard  to  the  option  given  to  her  to  charge 
either  fund,  there  never  was  a  stronger  case  against  charging  the  real  estate ; 
for  he  gives  the  whole  real  estate  to  the  wife,  and  to  be  charged  with  debts ; 
he  wishes  the  continuance  in  his  name  and  family,  and  yet  charges  it  with 
the  payment  of  the  debts.  Lord  Talbot  observed,  much  might  arise  from 
the  examination  as  to  the  quantum  of  the  debts  and  the  amount  of  the  per* 
aonal  estate.  Lord  Talbot  took  it  as  clear,  that  such  an  examination  should 
be  gone  into.  In  Stephenson  v.  Heathcote,{h)  it  is  said  expressly,  no 
examination  can  be  had.  In  that  case  Lord  Keeper  Henley  relied  much 
upon  the  wife  being  executrix.  The  case  was  this :  that  the  testator  gave 
all  his  real  estate  to  R.  and  his  wife  for  ever,  with  a  charge  thereon  for 
payment  of  debts  ;  and,  after  disposing  of  other  property,  he  gives  a  silver 
tobacco-box  to  his  uncle,  and  all  the  residue  he  gives  to  his  wife  for  ever* 
whom  he  appointed  sole  executrix.  The  Lord  Keeper's  observation  upon 
this  case  was,  that  the  intent  of  the  testator  was  to  be  collected  from  the 
words  of  the  will,  and  from  no  circumstances  out  of  it ;  and,  upon  general 
principles  and  rules  established  in  the  cases,  that  the  Court  could  not  go  into 
the  testator's  circumstances,  as  it  would  establish  a  rule  not  to  be  adhered 
to.  The  testator  intended  to  charge  his  personal  estate  with  payment  of  his 
debts,  and  only  made  his  real  estate  an  auxiliary  fund  :  according  to  the  rule 
of  Jaw,  where  the  intent  of  the  testator  is  plain,  or  words  tantamount  to  ex« 
press  words,  that  is  sufficient  to  take  it  out  of  the  rule,  and  that  it  could  not 
be  the  intention ;  for  the  last  clause,  of  giving  the  silver  tobacco-box,  and 
then  the  residue  to  his  wife,  is  not  sufficient  to  shew  his  intention  to 
give  the  residue  free  from  debts,  but  that  the  primary  fund  should  be 
liable. 

•In  the  present  case,  I  am  obliged  to  differ  from  the  Lords  Com-  r»430T 
missioners,  and  consider  the  whole  personal  estate  as  liable  to  the  ^  -^ 
payment  of  the  debts ;  and,  with  respect  to  the  leasehold  estate,  that  the 
charge  under  which  it  came  to  the  testator  was  prior  to  his  purchasing  it» 
and  inherent  in  the  estate,  and  the  estate  itself  left  liable  to  answer  it,  and 
that  neither  the  personal  estate  nor  real  estate  ought  to  be  charged  with  that 
debt. 

The  judgment,  ex  relatione. 

(/)  i  Eq.  Ca.  Ab.  271.  (fir)  Ca,  t  Talb.  202.  (A)  1  Eden,  3a 
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The  rule  laid  down  by  Lord 
TliurloWi  in  the  principal  case,  viz. 
that  the  personal  estate  of  a  testator 
is  the  primary  fund  for  the  payment 
of  his  debts t  unless  it  be  exempted 
by  express  words  or  manifest  intent, 
has  been  fully  recognised,  although 
the  difficulty  of  gathering  the  intent, 
where  the  exoneration  of  the  person- 
al estate  does  not  depend  upon  ex- 
press words,  has  induced  subsequent 
judges  to  join  in  the  doubt  express- 
ed by  the  Lord  Chancellor,  of  the 
wisdom  of  the  departure  from  the 
older  decisions,  requiring  express 
words  to  exempt  the  personal  estate 
from  its  primary  liability.  In  the 
case  of  Watson  v.  Brickwood  9 
Ves.  453,  Sir  W.  Grant  observes, 
•«  There  is  no  reason  whatsoever, 
either  of  justice,  or  convenience,  to 
induce  me  to  depart  from  the  rule 
laid  down  by  Lord  Thurlow,  in  The 
Duke  of  Ancaster  v.  Mayer,  requir- 
ing that,  in  order  to  exonerate  the 
personal  estate,  there  shall  be  either 
express  words  or  a  plain  indication 
of  that  intention.  Indeed,  I  wish 
the  rule  had  been  still  more  strict, 
and  that  nothing  but  express  words 
had  been  permitted  to  alter  the  course 

and  order  of  law However, 

after  the  cases  that  have  been  decid- 
ed, it  is  too  late  to  say,  it  is  not  open 
to  the  Court  to  collect  from  the  whole 
will  an  intention  to  exonerate  the  per- 
sonal estate,  though  that  intention  is 
not  expressed  by  any  positive  and 
exclusive  words." 

The  rule  therefore  as  to  the  pri- 
mary liability  of  the  personal  estate, 
does  not  apply  when  it  is  exempted, 
first,  by  express  words  of  a  testator, 
(and  on  this  head  it  will  be  unneces- 
sary to  make  any  observation ;)  or, 
secondly,  by  his  manifest  inten- 
tion in  lieu  of  express  words. 

It  has  been  frequently  decided, 
that  neither  a  charge  upon  land,  nor 
a  direction  to  sell,  nor  the  creation  of 


a  term  for  payment  of  debts,  will 
exempt  the  personal  estate.  See 
Tower  v.  Lord  Rous,  18  Ves.  132, 
188  ;  White  v.  White,  2  Vern.  48; 
Bridgeman  v.  Dove,  3  Atk.  281 ; 
Lord  Inchiquin  v.  French,  1  Cox,  1 ; 
*Bancox  v.  Abbey,  11  Ves.  r,.,,-; 
186.  Nor  will  a  devise  of  L  ^''M 
real  estate,  upon  the  condition  of 
the  devisee  paying  the  testator*! 
debts,  exempt  the  personalty  from  its 
primary  liability :  Bridgeman  v.  Dove, 
3  Atk.  201 ;  Mead  v.  IBde,  2  Vern. 
120.  "It  is  not  sufficient,"  says 
Lord  Thurlow, «« to  charge  the  real 
estate,  but  a  testator  must  shew  that 
it  was  his  purpose  that  the  personal 
should  not  be  applied  :**  Samwell  v. 
Wake,  1  Bro.  C.  C.  145.  So,  also, 
Lord  Eldon,  in  Bootle  v.  Bhtnddl, 
1  Mer.  220 :  « I  take  it  to  be  certain, 
that  it  is  not  enough  for  the  testator 
to  have  charged  his  real  estate  with, 
or  in  any  manner  devoted  it  to,  the 
payment  of  his  debts  ;  that  the  rule 
of  construction  is  such  as  aims  at 
finding,  not  that  the  real  estate  is 
charged,  but  that  the  personal  estate 
is  discharged." 

And  parol  evidence  will  not  be 
admitted  to  shew  the  intention  of  a 
testator  to  give  his  personal  estate 
free  from  debts ;  nor  will  any  infe^ 
ence  be  drawn  of  the  te8tator*s  io« 
tention,  by  a  consideration  of  the 
relative  amount  of  his  personal  es- 
tate and  debts  ;  nor  consequently, 
will  any  inquiry  be  directed  in  order 
to  ascertain  such  relative  amoaot: 
Stephenson  v.  Heatheote,  1  Eden, 
38,  overruling  the  cases  of  GmnS' 
borough  V.  Gainsborough,  2  Vero. 
252,  and  Lady  Glanville  y.  Th^ 
Duchess  of  Beaufort,  2  Vern.  648. 
See,  also,  Bootle  v.  BlundeU,  1 
Mer.  221,  and  Tail  v.  Lord  North' 
wick,  4  Ves.  816.  In  the  last  case, 
a  testator  devised  certain  estates  to 
trustees,  upon  trust,  by  sale  or  mort- 
gage, or  by  sale  of  the  timber  iher^ 


Digitized  by 


Google 


DUKB  OF  AMOAStSR  ▼•  MAYER. 


44S 


on,  to  raise  such  sums  of  money  as 
should  be  requisite  to  pay  his  debts 
by  mortgage,  bond,  or  by  other  spe- 
cialty, or  by  simple  contract,  or 
otherwise  howsoever ;  and,  after 
payment  of  the  said  debts,  he  di- 
rected the  trustees  to  convey  the 
estates,  or  such  parts  thereof  as 
should  not  have  been  disposed  of, 
and  the  equity  of  redemption  of 
such  parts  thereof  as  should  have 
been  mortgaged,  to  certain  uses ; 
and,  after  giving  such  of  his  trus- 
tees a  legacy  of  100/.,  he  gave  all 
the  rest,  residue,  and  remainder  of 
his  personal  estate  whatsover  to 
his  two  sisters  equally,  and  he  ap- 
pointed two  of  the  trustees  exe- 
cutors. It  was  argued,  from  the 
state  of  the  testator's  property,  his 
personal  estate  being  small,  and  in- 
adequate for  payment  of  his  debts, 
that  he  must  have  intended  that  his 
real  estate  should  be  primarily  liable, 
for  otherwise  his  sisters  would  take 
nothing.  But  Lord  Loughborough^ 
held  the  personal  estate  primarily 
liable,  •*  Charging  the  real  estate," 
observed  his  Lordship,  *<  ever  so 
anxiously  for  payment  of  debts, 
will  not  of  ilself  be  sufficient  to 
exempt  the  personal  estate.  I  set 
the  whole  doctrine  afloat,  if  the  ar- 
gument for  the  two  sisters  upon 
this  will  is  allowed  to  prevail ;  for 
it  only  comes  to  this — there  are 
two  circumstances ;  one,  that  there 
is  a  gift  of  residue  of  the  personal 
estate  ;  another,  that  there  is  a  very 
r»4^2l  *^**^io*'®  charge  of  debts 
*-  -*  upon  the  real  estate.  Be- 
yond that  I  have  no  ground  to  stand 
upon :  all  the  rest  of  the  circum- 
stances are  merely  conjectural  upon 
a  supposed  intention ;  and  it  is  ask- 
ed, what  could  the  testator  mean  by 
giving  these  sisters  his  personal 
estate,  if  they  get  nothing  by  it  ? 
AH  I  say  to  that  is,  that  a  man  giv- 
ing the  residue  of  his  personal  es- 


tate, does  not  in  general  mean  much. 
It  is  as  it  may  happen.*' 

A  mere  charge  of  funeral  or  tes- 
tamentary  expenses,  or  of  both,  in 
addition  to  debts  upon  real  estate, 
will  not  of  itself  exempt  the  person- 
alty ;  Brydgeu  v.  Phillipi^  6  Ves. 
570;  Siephenson  v.  Heathcote^  1 
Eden,  38  ;  Aldridge  v.  Walkcourtj 
1  Ball  &  B.  312;  TaU  y.  Lord 
Northwick,4  Ves.  816;  Gray  v. 
Minnethorpe,  3  Ves.  103  ;  Hartley 
V.  Hurley  5  Ves.  640.  Sed  vide 
Burton  v.  KnowUon^  3  Ves.  107, 
in  which  case,  Lord  Alvanley^  M. 
R.,  considered  that  a  direction  to  pay 
debts  and  funeral  expenses  out  of  a 
fund  to  arise  from  the  sale  of  real 
estates  devised  to  trustees  who  were 
not  executors,  upon  whom  the  fu- 
neral expenses  would  naturally  fall, 
afibrded  a  considerable  argument 
that  the  testator  did  not  mean  the 
personal  estate  to  be  the  fund  for 
all  those  charges  which  naturally 
fall  upon  it,  and  that  the  residue 
which  was  given  to  a  person  for  his 
own  benefit,  who  was  afterwards  ap- 
pointed executor,  was  specifically 
given,  and  consequently  only  liable 
as  an  auxiliary  fund  to  the  realty. 
See,  however,  the  comments  upon 
this  case  by  Lord  Loughborough^  in 
Tait  V.  lA>rd  Northvnck^  4  Ves. 
823,  and  by  Lord  Eldon^  in  BootU 
V.  BlundeU,  1  Mer.  229. 

But  where  a  testator  throws  upon 
his  real  estate  all  those  burdens 
which  naturally  fall  upon  the  per- 
sonal estate  as  a  primary  fund,  such 
as  funeral  and  testamentary  ex- 
penses, debts,  and  legacies,  a  strong, 
though  not  absolutely  conclusive, 
argument,  arises,  that  the  testator 
intended  to  give  his  personalty  as 
a  specific  legacy,  free  from  those 
charges,  and  that,  consequently, 
the  realty  is  the  primary  fund  for 
their  payment:  Tower  y.  IjOrd 
Rouif  18  Ves,  139,    In  Bootle  v. 
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BltmdelU  I  Mer.  238,  with  regard 
to  funeral  and  testamentary  expen- 
ses beinjQf  charged  on  real  estate, 
Lord  Eldon  says,  ««0n  looking 
tbroagh  the  precedents,  it  is  inrj- 
possibie  to  deny  that  this  is  a  cir^ 
camstance  on  which  great  stress  has 
always  been  laid,  namely,  where 
the  real  estate  is  made  liable  to  the 
payment  of  such  expenses  as  exclu- 
sively regard  the  administralion  of 
the  personal  estate,  such  as  the  costs 
of  probate,  and  other  costs  sustained 
in  the  execution  of  the  will/' 

It  has  been  determined,  that  an 
express  charge  of  some  particular 
debts,  as  simple  contract  debts,  or 
legacies  on  the  personally,  for  the 
payment  of  which,  without  such 
charge,  it  would  be  primarily  liable, 
will  not  according  to  the  maxim 
expressio  unius  est  exclusio  nlterius, 
raise  a  presumption  sufficiently  clear 

r*4^3l  *^^*^  '*  ^^  ^^^^  ^  ^  theaux- 
L  -'  iliary  fund  for  payment  of 
other  charges  not  expressly  charged 
upon  it,  but  which  are  charged  upon 
the  land.  See  Brydge$  v.  Phillips, 
6  Ves.  5(J7,  and  Watson  ▼.  Brick- 
Ufoody  9  Yes.  447,  in  which  case  a 
testator  devised  his  real  estate  to  a 
trustee  upon  trust  for  his  nephews,- 
W.  W.  and  R.  B.,  for  life,  with  re- 
mainders over.  He  then  gave  lega- 
cies to  several  nieces,  in  blank,  pay- 
able at  the  end  of  a  year  af\er  his 
death,  by  his  executor,  and  bequeath- 
ed all  and  singular  his  goods,  chat- 
tels, personal  estate  and  effects,  what- 
soever and  wheresoever,  not  therein- 
before disposed  of,  unto  his  said  ne- 
phew W.  W.,  his  executors,  admin- 
istrators and  assigns,  he  paying 
thereout  all  and  singular  legacies, 
and  all  his  funeral  expenses  and 
simple  contract  debts.  The  testa- 
tor, then  noticing  that  he  was  indebt- 
ed, by  mortgages  and  bonds,  for 
money  borrowed  to  pay  for  some  of 
the  estates  be  had  purchased,  direct- 


ed that  those  debts  should  be  paid 
by  the  devisees  in  equal  proportions  ; 
and  after  giving  an  annuity  to  a  ser- 
vant out  of  the  real  estate,  he  op- 
pointed  his  nephew  ff.  W.  his  exe- 
cutor^ The  will,  it  must  be  observ- 
ed, does  not  charge  the  real  estate 
with  any  debts  ;  but  the  testator,  bj 
a  codicil,  appointed  a  trustee  in  the 
place  of  the  one  named  in  the  will, 
and  empowered  the  new  trustee,  *<  in 
order  to  raise  money  for  the  pay- 
ment of  a//  and  singular  his  debts 
and  legacies f  to  mortgage,  with  the 
approbation  of  the  taker  for  the  lime 
bei  ngof  his  estates,  a  competent  part  of 
his  said  freehold  estates,  for  so  roach 
money  as  should  be  necessary  for 
that  purpose ;  and  he  directed  his 
trustees  for  the  time  being  to  keep 
down  the  interest ;"  and  by  another 
codicil  he  appointed  another  tmstee, 
and  gave  other  legacies.  It  was  con- 
tended, that  the  personal  estate  was 
exonerated  from  the  debts  and  lega- 
cies, or,  at  any  rate,  was  liable  only 
to  the  simple  contract  debts.  Sir 
PF.  Grant,  M.  R.,  admitting  that 
there  was  some  indication  of  an  in- 
tention to  exonerate  the  personal  es- 
tate, observes  :  •»  But  it  is  not  so  con- 
clusive as  to  come  up  to  the  requisi- 
tion of  tho  rule  laid  down  by  Liord 
Thurlow,  in  The  Duke  of  Aneaster 
V.  Mayer  ;  that  is,  a  plain  intention. 
By  directing  that  the  executor,  to 
whom  he  gives  all  his  personal  es- 
tate, shall  pay  thereout  all  the  lega- 
cies, funeral  expenses,  and  simple 
contract  debts,  prima  facie  there  is 
some  appearance  of  an  intentioo  that 
be  does  not  mean  the  personal  estate 
to  be  liable  to  debts  by  specialty. 
But  that  alone,  upon  the  authorities, 
is  not  sufficient."  In  Booth  v. 
Blundell,  1  Mer.  230,  Lord  Eldon 
says,  with  respect  to  this  case,  that 
it  was  rightly  decided,  taking  the  wilt 
and  codicil  together.  ^«  But  if,"  said 
his  Lordship,  «the  codicil  had  not 
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existed*  there  are  circamstances 
which  appear  to  me  to  be  sach  as 
might  have  given  occasion  to  some 
observations  which  do  not  occur 
either  in  the  judgment  or  in  the 
argument;  still,  I  repeat  that  I 
think  that  case  was  rightly  decided." 
r«4^4l  ^'^  bequest  of  all  the  per- 
L  -^  sonal  estate,  (with  or  without 
an  enumeration  of  particulars,)  as 
distinguished  from  a  mere  general 
residuary  bequest,  will  not,  at  any 
rate,  where  the  legatee  is  also  ap» 
pointed  executor^  exonerate  the  per- 
sonalty passing  under  such  bequest, 
although  lands  are  devised  in  trust 
to  pay  all  the  testator's  debts.  See 
Harewood  v.  Chitd^  stated  Ca.  t. 
Talb.  204  ;  Haalewood  v.  Pope,  3 
P.  Wms.  324 ;  Brummel  v.  Froth- 
ero,  3  Ves.  Ill  ;  and  Aldridge  v. 
Lord  WalUeaurt,  1  Ball  db  B.  312, 
in  which  case  all  the  personal  estate 
was  given  to  the  executor,  one  of  the 
trustees  of  the  real  estate,  in  trust 
for  the  legatee.  The  cases,  there- 
fore, of  Kynaston  v.  Kynaaton, 
Holliday  v.  Bowman,  Bamfield  v. 
Wyndham,  cited  in  the  principal 
case,  may  be  considered  as  overruled. 
The  inference  against  the  exonera- 
tion of  the  personal  estate,  when  the 
legatee  is  also  the  executor,  arises 
upon  ihe  assumption  that  he  takes 
the  personal  estate  in  that  character, 
with  all  the  burdens  attached  to 
it,  in  a  regular  course  of  administra- 
tion. 

But,  in  some  cases,  the  distinction 
between  a  mere  residuary  bequest, 
and  a  gift  of  all  the  personal  estate, 
has  been  considered  important. 
Thus,  in  Totver  v.  Lord  Rous,  18 
Ves.  138,  Sir  W.  Grant,  M.  R.,  ob- 
served, ••  that  there  was  nothing  ex- 
cept the  common  residuary  clause— 
« all  the  rest  and  residue  of  my  per- 
sonal, of  what  nature  or  kind  soever;' 
Dot  •  all  my  personal  estate,'  not  •  all 
which  I  have  not  hereinbefore  dis- 


posed of,'  or  any  other  of  those  forms 
which  in  several  cases  have  beea 
held  to  denote  an  intention  to  give 
the  personal  estate  as  a  specific  be* 
quest."  And  in  Booth  v.  Blun-" 
dell,  1  Mer.  228,  Lord  Eldon,  witk 
reference  to  the  clause  in  the  princi- 
pal case,  by  which  the  testator  gives 
to  his  brother  ^  his  household  goods, 
and  all  other  his  goods,  chattels,  ef- 
fects, and  personal  estate,  whatso- 
ever and  wheresoever,"  if  he  should 
be  living  at  the  testator's  decease^ 
observes,  that  on  those  words  a  great 
deal  of  argument  might  have  been 
raised  as  to  the  distinction  between 
a  gift  of  residue,  as  residue,  and  a 
bequest  of  enumerated  particulars 
followed  by  the  words, «« and  person* 
al  estate,  whatsoever,"  not  «*and 
all  the  residue  of  my  personal 
estate:*'  but  that  such  argument 
was  put  out  of  the  question,  in  that 
case,  by  a  subsequent  clause,  ia 
which  he  expressly  refers  to  this 
as  «•  the  devise  of  the  residue  of  his 
personal  estate." 

And,  accordingly,  in  many  recent 
cases,  where  the  personalty  has  been 
bequeathed,  not  as  a  residue,  but  as 
a  whole,  and  the  debts  andfimeral 
and  testamentary  expenses  have 
been  charged  upon  the  real  estate* 
the  real  estate  has  been  held  the  pri- 
mary fund  for  their  payment.  See 
Greene  v.  Greene,  4  Madd.  148; 
Mchell  V.  Mchell,  5  Madd.  69; 
Driver  v.  Ferrand,  1  Russ.  &  My. 
681 ;  Blount  v.  Hipkins,  1  Sim. 
43;  Jones  v.  Bruce,  '11  r»40RT 
Sim.  221 ;  Coote  v.  Ooo/e,  L  ^^^^ 
0   Ir.  £q.  Rep.  197  ;  J.  &  L.  175. 

In  Webb  v.  Jones,  2  Bro.  C.  C. 
60  ;  1  Gox,  245,  the  testator  devised 
his  real  estate  to  be  sold,  and  the 
money  to  arise  by  the  sale  to  be  ap- 
plied to  pay  mortgages  and  all  other 
debts,  the  residue  to  be  added  to  his 
personal  estate.  Sir  lAoyd  Kenyonf 
M.  R.,  held  the  personal  estate  to  be 
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exonerated,  upon  the  ground,  it  is 
presumed,  that  the  testator  clearly 
shewed  that  he  did  not  contemplate 
the  possibility  of  the  whole  person- 
alty being  applied  before  ibe  realty, 
which  it  might  ha^e  been  if  it 
was  to  be  applied  in  its  natural 
order. 

No  inference  of  an  intention  to  ex- 
onerate the  personalty  arises  from 
the  appointment  of  an  executor,  who, 
there  being  no  bequest  of  the  person- 
alty, is  entitled  to  it  by  such  nomi- 
nation, although  the  debts  and  funer- 
al expenses  are  thrown  upon  the 
land  ;  Chray  v.  Mtnnethorpe^  3  Ves. 
103,  104  ;  nor  where  he  is  a  trustee 
of  it  for  the  next  of  kin  ;  M*Cldand 
V.  Shaw,  2  S.  db  L.  588,  543  ;  upon 
the  principle,  that  there  is  no  speci- 
fic disposition  of  the  residuary  per- 
sonal estate.  But  the  executor  may 
take  the  personal  estate,  either  bene- 
ficially or  as  trustee  for  the  next  of 
kin,  exonerated  from  the  payment  of 
debts  and  legacies,  if  another  fund 
is  provided  for  their  payment,  and 
the  personalty  has,  by  express 
words,  been  exempted  :  Milnea  r. 
Slater,  8  Ves.  305. 

Where  there  is  a  general  charge 
of  legacies  upon  land,  or  a  deviso  in 
trust  to  pay  legacies  generally,  the 
personal  estate  will  be  the  primary 
fund  for  their  payment ;  as,  if  A.  de- 
vised real  estate  upon  trust  to  sell 
and  pay  legacies,  and  afterwards 
gave  B.  a  legacy  of  1000/.,  A.'s  per- 
sonal estate  will  be  the  primary,  his 
real  estate  the  auxiliary  fund  only 
for  its  payment.  Where,  however, 
there  is  a  trust  to  pay  particular  sums 
out  of  real  estate,  as,  if  A.  devise 
real  estate  to  B.  upon  trust  to  pay 
1000/.  to  C,  such  sum  is  consider- 
ed as  part  of  the  real  estate,  and  the 
personal  estiite  will  not,  even  upon  a 
deficiency  of  the  real  estate,  be  liable 
to  the  payment  of  it :  Spurway  v. 
Glyntif  9  Yes.   483;    Hancox  v. 


Mbey,  11  Ves.  179;  Gitiiru  v. 
Steele,  1  Swanst.  24 ;  Lampkier  v. 
Deipard,  2  D.  &  W.  59 ;  1  C.  & 
L.  200;  Dickin  v.  Edwards,  4 
Hare,  278 ;  Bateman  v.  Lord  Bo- 
den^  7  Ir.  Eq.  Rep.  240;— and 
should  the  testator  sell  the  estate  out 
of  which  the  sum  is  to  be  paid,  the 
legacy  will  be  adeemed  :  New- 
bold  V.  Boadnighty  1  Russ.  &  My. 
677. 

In  those  cases  in  which  the  real 
estate  has  been  disposed  of,  or  is  in- 
adequate to  pay  a  legacy,  it  becomes 
important  to  consider  whether  the 
legacy  is  specific,  i.  e.  payable  only 
out  of  the  real  estate,  or  demonstra- 
tive, i.  e.  payable  out  of  the  general 
assets.  As  to  this,  see  Savile  v. 
Blacket,  1  P.  Wms.  778 ;  Attorney' 
Oeneralv.  Parkin,  Amb.  566 ;  Cart- 
wright  V.  Cartwright,  cited  2  Bro. 
C.  C.  114  ;  *Boberts  v.  Po-  ,^.n 
cock,  4  Ves.  150;  J/.€fe-  L  *^  ^ 
land  V.  Shaw,  2  S.  &  L.  6S8; 
Smith  V.  Fitzgerald,  3  V.  &  B.  2; 
Mann  v.  Copland,  2  Madd.  232; 
Fowler  v.  Wilhughby,  2  S.  &  S. 
354 ;  Willcox  v.  Bhodes,  2  Russ. 
452  ;  Colville  v.  Middleton,  3  Beav. 
570 ;  Dickin  v.  Edwards,  4  Hare, 
273. 

But  it  appears  that  a  devise  of 
real  estate,  upon  trust  to  pay  a  par- 
ticular debt  to  which  the  personal 
estate  is  also  liable,  will  not  render 
the  real  estate  the  primary  fund  for 
its  payment.  Thus  in  Noel  v.  Z<7rrf 
Henley,  7  Price,  241 ;  &  C,  1  Dan- 
211,  Bichards,  C.  B.,  observed 
•«that  he  could  not  make  anydis-, 
linction  between  a  direction  that  real 
estate  should  be  chargeable  with  a 
particular  debt  of  20,000/.  and  a  de- 
vise of  real  estate  subject  to  all  the 
testator's  debts  ;  for  the  20,000/.  was 
only  part  of  those  debts."  Se^* 
however,  the  remarks  on  this  case  in 
Sir  Edward  Sugden's  work  on  the 
Law  of  Properly,   and  Hcmcox  t. 
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Mbbey,  11  Ves.  179,  per  Sir  W. 
Grant. 

Where  a  specific  personal  fund  is 
subjected  to  charges  which  otherwise 
woo  Id  fall  upon  the  general  personal 
estate,  such  as  debts,  legacies,  fune- 
ral and  testamentary  expenses,  such 
specific  fund  will  not,  as  in  the  case 
of  realty,  be  the  auxiliary,  but  the 
primary  source  for  their  payment. 
See  Browne  v.  Groombridge,  4 
Madd.  495 ;  Choat  y.  Yeats,  1  J.  & 
W.  102,  overruling  Holford  v. 
Wood,  4  Ves.  78. 

In  accordance  with  the  general 
.rule,  that  the  personal  estate  is  the 
primary  fund  for  payment  of  debts, 
unless  by  express  words  or  manifest 
intent  it  is  exempted,  the  personal 
estate  is  the  primary  fund  for  pay- 
ment of  a  mortgage  debt  contracted 
by  a  deceased  person  himself;  and, 
whether  the  estate  descends  or  is  de- 
vised, the  heir-at-law  in  the  one 
case,  and  the  devisee  in  the  other,  is 
entitled  to  have  the  land  exonerated 
from  the  mortgage  debt  by  the  pri- 
mary application  of  the  general  per- 
sonal assets,  so  far  as  they  will  ex- 
tend, unless,  in  the  case  of  a  devise, 
it  appears  from  the  will  to  have  been 
the  testator's  intent  that  the  land 
should  be  taken  com  onere.  See 
Davies  ▼.  Bush,  4  Bligh,  N.  S., 
306,  and  note. 

Although,  as  before  observed,  a 
devise  or  charge  for  payment  of 
debts  generally,  will  not  render  the 
real  estate  primarily  liable,  it  seems 
that  a  devise  of  land  charged  with, 
or  in  trust  to  sell  for,  payment  of 
a  particular  mortgage  debt,  although 
it  be  the  testator's  own  debt,  will  shew 
his  intention  to  exonerate  the  person- 
alty, and  render  the  mortgaged  es- 
tates primarily  liable :  Umxcox  v. 
Mbey,  11  Ves.  179  ;  Evans  v. 
Cockeram,  1  Coll.  428 ;  Lockhart  v. 
Hardy,  9  Beav.  379.  But  a  devise 
subject  to  the  mortgage  or  incum- 


brance thereon  is  not  considered  in- 
dicative of  an  intention  to  render  the 
the  real  estate  primarily  liable,  but 
merely  descriptive  of  the  state  of  the 
property ;  it  will  not,  therefore,  ex- 
onerate the  personal  estate  :  Serle  v. 
St.  Eloy,  »2  P.  Wms.  886 ;  r-»^«^-, 
Astley  V.  The  Earl  of  L  ^^^J 
Tankerville,  3  Bro.  C.  C.  546 ;  S. 
a,  1  Cox,  82  ;  Milnes  v.  Slater,  8 
Ves.  306;  Booth  v.  Blundell,  1 
Mer.  227  ;  and  Noel  v.  Lord  Hen- 
ley,  1  Dan.  336.  See  also  Wythe  v. 
Henniker,  2  My,  &  K.  635 ;  Bick- 
ham  V.  Cruttwell,  3  My.  &  Cr.763. 

In  the  principal  case,  indeed. 
Lord  Thurlow  says,  that  as  the  tes- 
tator had  positively  given  the  lease- 
hold estate  subject  to  the  debt  there- 
on, if  another  estate  had  been  appro- 
priated to  payment  of  his  debts,  and 
it  had  been  his  debt  upon  the  estate, 
he  should  have  concurred  with  the 
Lords  Commissioners  in  thinking  the 
debt  a  primary  charge  on  the  estate. 
But  Lord  Eldon  has  observed,  in 
Bootle  V.  Blundell,  1  Mer.  227, 
with  reference  to  the  remark  of 
Lord  Thurlow,  that  •«  if,  in  The 
Duke  of  Anr aster  v.  Mayer,  the 
mortgage  debt  of  6500/.  upon  the 
leasehold  estate  devised  to  the  testa- 
tor's brother,  had  been  a  debt  of  the 
testator's  own,  it  seems  to  be  very 
certain,  from  Serle  v.  St.  Eloy,  2  P. 
Wms.  386,  and  other  cases,  that  his 
giving  the  leasehold  estate  subject  to 
the  mortgage  would  not  have  consti- 
tuted it  the  primary  fund  for  pay- 
ment of  that  debt."  See,  also.  Gal- 
ton  v.  Hancock,  2  Atk.  437  ;  Ast- 
ley  V.  Tankerville,  8  Bro.  C.  C.  545  ; 
1  Cox,  82 ;  Bickham  v.  Cruttwell, 
3  My.  &  Cr.  763. 

Where,  however,  the  mortgage 
debt  is  not  the  personal  debt  of  the 
devisor  or  ancestor,  but  of  a  previous 
owner  of  the  mortgaged  estate,  the 
mortgaged  estate  is  the  primary, 
and  the  personal  estate  merely  the 
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anxitiary  and  collateral  faud  for  its 
payment  ;  and  cooseqaeotly  the 
heir-at-law,  or  devisee,  will  take  sach 
estate  cum  onere,  unless  the  mort- 
gage debt  has  been  adopted  by  the 
devisor  or  ancestor  as  his  own,  in 
which  case  the  rule,  that  the  person- 
al estate  is  the  primary  fund  for  its 
payment,  applies :  Sc0lt  v.  Beecher, 
5  Madd.  06. 

There  is  considerable  difficulty  in 
ascertaining  what  acts  amount  to  an 
adoption  of  the  debt.  The  follow- 
ing acts  have  been  held  not  to  be 
sufficient: — If  the  heir  or  devisee, 
upon  a  transfer  of  the  mortgage,  en- 
ters into  a  personal  covenant  with, 
or  executes  a  bond  to,  the  new  mort- 
gagee for  the  payment  of  the  mort- 
gage debt,  if  he  does  it  only  for  that 
purpose,  it  has  been  frequently  deter- 
mined not  to  make  it  the  personal  debt 
of  the  party  whose  original  debt  it  was 
not :  Bagot  v.  Oughlon^  1  P.  Wms. 
847 ;  Evdyn  v.  Evelyn,  2  P.  Wms. 
664;  see  Cox*s  note,  Leman  v. 
Newnhan,  I  Ves.  61 ;  Lacam  v. 
Merlins,  I  Ves.  812;  Robinson  v. 
Oee,  1  Ves.  251 ;  The  Earl  of  Jl- 
cheater  r.  The  Earl  of  Caernarvon,  1 
Beav.  209  ; — nor  if,  as  in  the  princi- 
pal case,  he  obtains  a  small  further 
advance,  and  gives  an  additional  real 
security  for  the  whole  sum  due  ;-— 
where  he  has  entered  into  a  covenant 
to  pay  a  higher  rate  of  interest: 
Sh€^o  V.  Shafto,  2  P.  Wms.  664, 
n. ;  1  Cox,  207; — nor  where  he  ob- 
tains an  additional  advance  to  pay 

r«4^fl1  *^^^^^^^^  ^^  interest  on  a 
*-  -^  mortgage  and  the  simple 
contract  debts  of  the  person  from 
whom  he  takes  the  estate  :  Earl  of 
Tankerville  v.  Fawcett,  I  Cox, 
287  ;— nor  will  a  nnortgage  by  the 
heir  or  devisee  of  lands,  devised  or 
descended,  subject  to  payment  of  the 
debts  or  legacies  of  the  ancestor  or 
devisor,  in  order  to  secure  their  debts 
or  legacies,  be  considered  as  the 


debt  of  the  heir  or  devisee :  Perkau 
V.  Baynton,  2  P.  Wms  664,  Cox's 
note;  Basset  v.  Percival,  I  Cox, 
268  ;  Noel  v.  Lord  Henley,  7  Price, 
241 ;  S.a  I  Dan.  211  ;  BIdmiUsn 
V.  Worley,  2  Ves.  jun.  62.  Whero 
a  roan  buys,  subject  to  a  mortgage, 
and  has  no  connexion,  or  contract,  or 
communication  with  the  mortgageet 
and  does  no  other  act  to  shew  an  in- 
tention to  transfer  the  debt  from  the 
estate  to  himself,  as  between  his  heir 
and  his  executor,  but  merely  that 
which  he  must  do  if  be  pays  a  lets 
price  for  it  in  consequence  of  that 
mortgage — that  is,  indemnifies  ibe 
vendor  against  it — he  does  not,  by 
that  act,  Uke  the  debt  upon  himself 
personally :  Woods  v.  Huntingford, 
8  Ves.  182,  per  Sir  B.  P.  Mien, 
M.  R. :  and,  although  he  agrees  or 
covenants  with  the  vendor  to  pay  the 
mortgage  debt,  he  does  not  thereby 
make  it  his  own  debt,  bat  it  remains 
a  charge  upon  the  estate,  or  rather  a 
debt  of  his  in  respect  of  the  estate 
only  :  Tweddell  v.  Tweddtll,  2  Bro. 
C.  C.  101,  162;  Buller  v.  Bulkty 
6  Ves.  684 ;  Barry  v.  Harding,  I 
J.  &  L.  475.  Sed  vide  Parsons  f. 
Freeman,  2  P.  Wms.  664,  Cox's 
note. 

The  following  acts  have  beenbdd 
to  amount  to  an  adoption  of  the 
debt : — Where  the  purchaser  of  tbe 
equity  of  redemption  enters  into  a 
covenant  with  the  mortgagee  to  pay 
him  the  mortgage  debt,  and  there  is 
a  new  proviso  for  redemption  oa 
payment,  he  will  be  considered  to 
have  adopted  the  debt  as  his  ovo: 
Earl  of  Oxford  v.  Lady  Rodney,  U 
Ves.  417  ;  Woods  v.  Huntingjford, 
3  Ves.  128. 

•«  But  although  the  mere  porcbase 
of  an  estate  subject  to  charges  as  sn 
equity  of  redemption,  does  not  make 
the  personal  estate  of  the  parcbaser 
liable  to  the  charge,  if  the  charge  is 
part  of  the  price,  then  tho  personal 
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estate  is  liable."— Per  Lord  Tliur- 
low^  in  BUlinghurst  v.  WaUctr^  2 
Bro^  C.  C.  608,  recognising  ibe 
doctrine  laid  down  in  Cope  r.  Cope, 
Sftlk.  449 ;  and  Belvidere  v.  Lord 
Rochfort,  Wallis's  Rep.  by  Lyne, 
45 ;  5  Bro.  P.  C.  299,  Toml.  ed. 
Scd  vide  TweddeU  v.  Tweddell,  2 
Bro.  C,  C.  107,  where  Lord  Thur- 
iow  disapproves  of  that  case.  See 
also  Woodi  r.  Lord  HwUingford^  3 
Ves.  181. 

Where  a  devisee  is  entitled  to 
bave  th«  estate  exonerated  from  the 
mortgage  debt  by  the  assets  of  the 
testator,  they  will  be  applicable  in 
the  following  order ;-— 1st.  The  gen« 
enl  personal  estate :  Philips  v. 
PhiHpt,  2  Bro.  C.  C.  273.  2nd. 
Liands  expressly  devised  for  pay- 
ment of  debts :  Serle  v.  Si.  Eloy^ 
2  P.  Wras.  886.  3rd.  Lands  de- 
r*A^in  scended  •to  the  heir:  GaJr 
L  ^''"J  ton  V.  Hancock,  2  Atk.  424, 
427,  480.  And  4th.  Lands  devised 
charged  with  debts  :  Davies  v.  Topp, 
2  Bro.  C.  C.  259 :  and  in  this  last 
esse  all  the  devisees,  including  the 
devisee  of  the  mortgaged  estate,  if  so 
eharged,  must  contribute  pro  rata 
toward  payment  of  the  mortgage 
debt :  Carter  v.  Barnadiston,  1  P. 
Wms.  505.  But  the  devisee  is  not 
entitled  to  have  the  estate  exonerated 
OQl  of  the  personalty,  as  against  spe- 
cific legatees;  G*Neal  v.  Mead, 
1  P.  Wms.  693  ; — nor  as  against  pe- 
coaiary  legatees :  Lutldm  y^Leigh, 
Ca.  t.  Talb.   53; — nor  as  against 


widows'  parapheroalia :  1  P.  Wms. 
730  ; — ^nor  a  fortiori,  as  against  cred- 
itors. See  Hamilton  t.  Worletf^ 
2  Ves.  jun.  65,  where  Lord  Lough" 
borough  observes,  "  The  equity  the 
Court  afibrds  to  a  person  entitled  to 
real  estate  by  devise,  to  have  the  in- 
cumbrances upon  it  discharged  as  a 
debt  out  of  the  personal  estate,  can 
go  DO  further  than  this :— as  between 
the  heir  or  devisee  of  the  estate  and 
residuary  legatee,  it  cannot  interfere 
with  the  disposition  of  other  parts, 
as  specific  or  general  legacies,  much 
less  with  the  interest  of  creditors." 

The  election  of  the  mortgagee  to 
come  upon  the  personalty  for  pay- 
ment of  the  mortgage  debt  will  noU 
determine  what  fund  shall  be  ulti- 
mately charged  with  it ;  for,  under 
the  ordinary  rule  of  marshalling  the 
simple  contract  creditors,  the  widow 
or  legatees  would  have  a  right  to 
stand  in  his  place  for  so  much  of 
the  real  estate  as  he  should  take 
out  of  the  personal.  They  will  not, 
therefore,  be  prejudiced,  nor  will  the 
devisee  be  benefited  by  the  election 
of  the  mortgagee  to  proceed,  as  he 
undoubtedly  may  against  the  person- 
al estate  in  the  first  instance. 

Where  an  estate  descends  subject 
to  a  mortgage,  the  heir  is  entitled  to 
exoneration,  first,  out  of  the  general 
personal  estate  ;  and,  lastly,  out  of 
real  estates  expressly  devised  for 
payment  of  debts :  HiU  v.  Bishop 
of  London,  1  Atk.  d2L 


It  is  a  well  settled  principle,  in 
this  country,  that,  in  the  administra- 
tion of  assets,  the  personal  estate  is 
the  natural  and  primary  fund  for  the 
payment  of  debts  and  legacies,  and, 
29 


as  a  general  rule,  mast  first  be  ex- 
hausted, before  the  real  estae  can 
be  made  liable ;  and  it  will  not  be 
exonerated  by  a  charge  on  the  real 
estate,  unless  there  be  express  words, 
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or  a  plain  intent,  in  the  will,  to  that 
effifct ;  Lupton  v.  Lupton^  2  John- 
ton's  Chancery,  614,  628  ;  lAving* 
itonv.  NeickirkZ  Id.  312,  810; 
M'Kay  v.  6rfeen,Id.  56 ;  Rogers  v. 
Rogers^  1  Paipfe,  188,  190  ;  Morris 
V.  MowatU  2  Id.  687,  691 ;  MoUan 
.  V.  OryjUh,  3  Id.  402,  404  ;  Hancock 
V.  Minoi,  8  PickexW^S*  37 ;  Rus- 
tW  ft  StT^L^^JislPn,  2  Yeates,  64, 
BSTeslT^rfrf  V.  Tod¥sExecuiofs, 
I  Sergeant  &,  Rawle,463,  467, 458  ; 
Martin  and  another  v.  /Vy,  17  Id. 
426,  429;  MiUer  r.  Harwell  and 
Johnson^  3  Murphy,  195,  201 ; 
M*Loud  V.  Roberts  et  aLf  4  Hen- 
ing  d&  Munford,  443;  Foster  and 
wife  and  others  t.  Crenshaw^s  Exe» 
cutors,  3  Munford,  514  ;  PFaring  r. 
Waring,  2  Bland,  673,  675;  fFyse 
et  al.  V.  Smith  and  BtAchanan,  4 
Gill  ^  Johnson,  296,  302 ;  Chase  v. 
Lockerman,  U  Id.  186,  203.  If 
both  the  personal  and  real  estate  be 
expressly  charged  with  the  payment 
of  debts,  they  do  not  become  liable, 
equally,  but  the  personalty  roust  first 
be  exhausted,  before  the  land  can  be 
sold ;  Hoye  v.  Brewer  and  Troup^ 
3  Id.  153,  157.  See,  also.  Hays  et 
a/..  Executors  ▼.  Jackson  tt  al.,  % 
Massachusetts,  149,  151 ;  M^Camp^ 
bell  V.  M^  Campbell,  5  Monroe,  9^, 
102. 

Though  a  mere  charge  upon  lands 
will  not  render  them  the  primary  fund, 
yet  lands  descended,  or  devised  to  be 
sold,  or  devised  on  condition  that  the 
devisee  shall  pay  the  testator*s  debts, 
will  be  liable  in  preference  to  per- 
sonalty specifically  bequeathed. 

Lands  descended  are  certainly  lia- 
ble before  specific  bequests  of  per- 
sonally: The  Commonwealth  v. 
Shelby,  13  Sergeant  &Rawle,  348  ; 
Warley  v.  Warley,  1  Bailey *s  Equi- 
ty, 398. 

In  Robards  v.  Wortham,  2  Dev- 
ereux's  Equity,  173,  where  this  point 
was  decided,  the  general  principle  as 


to  the  kind  of  appropriatioo  of  laikl 
for  the  payment  of  debts  whicii 
will  render  such  land  prin>arily  lia- 
ble was  very  clearly  stated.  ••  If 
lands  be  devised  to  be  sold  for  tbe 
express  purpose  of  paying  debts," 
said  Ruffin,  J.  in  delrvertng  judge- 
ment, <«and  the  surplus  given  awaj 
as  money,  there  can  be  no  doubt  they 
are  first  liable,  even  as  between  them 
and  a  residuary  legatee,  unless  soiae 
express  interest  is  given  to  another 
in  the  land  fund.  For  the  residue 
is  not  given  there  in  its  general 
sense,  after  payments  of  debts  ;  bai 
it  means  tbe  residue  of  the  personal 
property  after  taking  out  such  parts 
as  are  before  given  away.  Bui 
where  lands  are  merely  charged,  ft 
question  arises,  are  they  to  pay  before 
or  after  the  personalty !  And  tbe 
general  rule  is,  that  unless  the  con- 
trary clearly— formerly,  expressly — 
appear,  the  personal  estate  is  to  be 
first  exhausted,  and  tbe  real  is  only 
auxiliary ;  the  charge  being  consid- 
ered as  an  act  of  honesty  in  the  tes- 
tator, to  have  his  debts  of  all  sorts 
certainly  and  speedily  paid  ;  and  noc 
to  change  the  fund  in  the  first  in- 
stance, to  which  resort  is  to  be  had* 
The  law  fixes  the  burden  on  the  per- 
sonalty, and  that  can  only  be  altered 
by  the  testator.  And  tbe  intention 
on  bis  part  to  alter  it,  is  not  inferred 
upon  slight  grounds.  Charging  the 
land  is  not  sufficient.  However 
anxioo^  it  is  done,  that  will  not  of 
itself,  have  the  efiect  of  exempting 
the  personalty,  says  Lord  Rosslyn, 
in  Taitt  v.  Northwick,  And  Lord 
Thurlow  says,  in  Samwell  w,  IFake^ 
(1  Bro.  C.  144)  and  at  several  other 
times,  that  the  testator  must  not  only 
charge  the  real  estate,  but  must  show 
his  purpose  that  the  personal  should 
not  be  applied,  before  the  latter  will 
be  exempted.  Many  mi&ute  criti* 
cisms  on  wills  have  been  made,  to 
ascertain  the  intention  in  this  respect. 
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The  final  result  of  the  discussions  has 
been,  that  unless  the  personalty, 
although  specifically  bequeathed,  be, 
expressly  or  clearly  exonerated  by 
other  parts  of  the  will,  a  charge  up- 
on the  lands  will  not  have  that  effect. 
The  reason  is,  that  after  one  fund 
becomes  fixed  with  the  debts  or  a 
particular  debt,  that  fund  can  be  re* 
lieved  only  by  plain  words  postpon- 
ing its  liability,  and  substituting 
another  fund  in  its  place.  A  gene- 
ral charge  will  not  do  ;  because  that 
may  as  well  be  considered  the  crea- 
tion of  an  additionarl  fund,  in  aid  of 
that  already  liable,  as  the  provision 
of  a  sole  fund  for  the  payment  of 
debts.  But  it  is  entirely  different, 
where  the  personalty  is  specifically 
bequeathed,  and  the  lands  descend, 
80  essentially  different  are  the  cases, 
that  I  should  not  have  felt  bound  to 
notice  at  large  those  cases,  of  a 
charge^  but  for  the  purpose  of  exhib- 
iting clearly  their  leading  princi- 
ple. 

"  That  principle  is,  that  the  order 
of  liability  once  existing  between 
two  funds  can  be  changed  only 
by  the  intention  of  the  testator; 
and  to  show  such  intent,  express  or 
plain  words  are  indispensable,  so  as 
to  make  the  intent  manifest. 

♦•Where  lands  descend,  they,  as 
well  as  the  personalty,  constitute  a 
primary  fund  for  the  satisfaction  of 
specialty  debts  and  specific  liens. 
And  the  testator,  by  giving  away  the 
personally  by  specific  bequests,  is 
held  to  show  his  intention,  that  the 
land  shall  bear  its  own  burden  unas- 
sisted. Hence  that  may  be  called 
the  order,  in  which  by  law  those 
funds,  thus  situated,  are  to  pay. 
That  order  will  not  be  disturbed, 
but  upon  a  plain  intent :  as  if  the  land 
be  devisedjto  the  heir.  He  lakes  in- 
deed as  heir,  because  the  better  title. 
Tet  as  denoting  the  intent,  he  shall 
for  this  purpose  be  considered  as  a 


devisee ;  who  alwajrs  holds  exempt 
from  debts,  until  all  the  personalty 
is  exhausted,  unless  the  devise  be 
for  the  payment  of  debts,  or  there 
be  a  charge  in  terms  which  placed 
the  land  in  front  of  the  personalty. 
No  doubt,  the  whole  is  under  the 
testator's  control ;  and  he  may  even 
effectually  declare,  that  lands  descen- 
ded shall  be  eased  by  his  general 
personal  residue,  or  even  his  parti- 
cular legacies.  But  it  will  be  ad- 
milted  by  every  one,  after  consider- 
ing the  before  mentioned  cases,  and 
the  principle  on  which  they  are 
founded,  that  to  do  that,  the  words 
must  be  indeed  strong."  In  the 
subsequent  case  of  Palmer  r.  Arm*' 
strong,  Id.  268,  these  views  were 
again  afflirmed,  and  it  was  declared 
that  the  mere  circumstance  of  charge 
ing  land  with  the  payment  of  debts 
did  not  fender  it  primarily  liable. 
In  like  manner,  specific  be- 
quest of  all  the  personalty,  and  a 
devise  of  land  under  the  condition 
that  the  devisee  pay  all  the  testator's 
debts,  will  render  the  land  the  pri- 
mary fund,  to  the  exemption  of  the 
personalty,  even  if  the  devisee  refu- 
ses the  land  upon  those  terms ;  be- 
cause the  intent  of  the  testator  is 
sufficiently  manifested ;  M^FaiVs 
appeal,  8  Barr,  200.  •>  In  order  to 
exonerate  personal  estate  from  the 
payment  of  debts"  said  the  court, 
•»  there  must  be  either  express  words 
or  a  plain  intention,  as  it  is  the  pri- 
mary fund.  But  the  intention  may 
be  found,  not  only  in  the  mode  in 
which  the  personal  estate  is  given, 
but  also  in  the  manner  of  the  devise 
of  the  real  estate.  The  real  estate 
may  be  so  appropriated  to  the  pay- 
ment of  debts  and  legacies,  as  to 
show  a  clear  intention  that  they  shall 
not  be  a  burthen  on  any  other  fund, 
although  the  personal  estate  is  the 
expressly  exempted."  The  opinion 
of  the  j  udge,  perhaps,  was,  that  the 
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mere  form  of  the  devise  was  enough 
to  exonerate  the  personally,  even  if 
the  latter  had  not  been  specially 
bequeathed  ;  but  the  case  is  not  an 
authority  for  such  a  position. 

But  if  the  personally  be  bequeath- 
ed generally  and  not  specifically,  it 
will  not  be  exempted  in  preference 
to  descended  land,  unless  an  inten- 
tion to  that  efiect  be  disclosed  in  the 
will.  In  the  Ca»e  of  Walker'9 
Eitate,  3  Rawle,  229,  there  was  a 
bequest  to  the  testator's  widow  of 
«<  all  his  household  goods  and  furni- 
ture, moneys,  bonds,  mortgages, 
outstanding  debts  due  and  owing  to 
him,  and  all  his  other  personal  esiate 
of  what  nature  or  kind  soever :"  but 
it  was  decided  that  this  personal 
property  was  liable  to  debts  in  pre- 
ference to  after-acquired  lands.  •<  In 
order  to  exonerate  this  personal 
fund,*'  said  the  Court,  •<the  will 
must  contain  express  words  for  that 
purpose,  a  clear,  manifest  intention, 
a  plain  declaration,  or  a  necessary 
inference,  tantamount  to  express 
words.  The  question,  in  each  parti- 
cular case  of  exemption,  resolves 
itself  into  this:  Does  there  appear 
from  the  whole  testamentary  dispo- 
sition, taken  together,  an  intention 
on  the  part  of  the  testator,  so  ex- 
pressed, as  to  convince  a  judicial 
mind,  that  it  was  meant  not  merely 
to  charge  the  real  estate,  but  so  to 
charge  it  as  to  exempt  the  personal  ? 
For  it  is  not  by  an  intention  to 
charge  the  real,  but  by  an  intention 
to  discharge  the  personal  estate, 
that  the  question  is  to  be  decided." 

The  rale  in  regard  to  the  primary 
liability  of  personal  estate,  is  to  a 
considerable  extent,  the  same  in 
regard  to  legacies  as  to  debts :  but 
the  New  York  cases  recognise  a 
4listinction  as  to  exoneration  by  an 
express  bequett  of  the  whole  per- 
sonalty. •«  I  agree  with  the  present 
Lord  Chancellor  of   Ireland,"  said 


the  Chancellor,  in  Hoti  v.  Fan 
Hoeaen^  1  Barbour's  Chancery,  380, 
400,  »«that  the  soundest  and  most 
sensible  rule  of  construction,  both 
as  to  debts  and  legacies,  would  have 
been,  that  if  there  are  express  words 
of  dedication  of  a  portion  of  the 
real  estate  for  the  payment  of  debti 
or  legacies,  and  the  testator  has  dis- 
posed of  all  his  personal  estate  spe- 
cifically, the  fund  which  the  testator 
has  himself  provided  for  the  purpose 
should  be  deemed  the  primary  fund. 
The  current  of  authorities,  howerer, 
is  certainly  the  other  way,  so  far  as 
relates  to  the  payment  of  debts,  at 
least.  It  is  also  the  general  rule 
that  the  personal  estate  is  the  prima- 
ry fund  for  the  payment  of  legacies, 
although  such  legacies  are  charged 
upon  real  estate ;  whether  each 
real  estate  be  devised  with  a  direc- 
tion to  the  trustee  to  pay  the  legacies, 
or  is  charged  with  such  legacies,  or 
given  to  trustees  for  that  purpose. 
But  in  reference  to  legacies,  an  abso- 
lute disposition  of  all  the  personal  e^ 
tale  of  the  testator,  and  not  a  mere  re- 
siduary bequest,  is  sufficient  toroaoi- 
festthe  intent  of  the  testator  to  charge 
the  realty  in  exoneration  of  the  per- 
sonally. Thus  in  the  case  of  Keluj 
V.  DeyOf  (3  Cow.  Rep.  133,)  where 
the  testator  bequeathed  his  whole 
personal  estate,  after  payment  of 
debts,  to  his  wife  for  life,  wiih  re- 
mainder to  all  his  children  at  ber 
death,  and  then  devised  all  bis  real 
esiate  to  his  son  N.  in  fee,  subject 
to  certain  privileges  therein  in  fa- 
vour of  the  widow ;  and  directed 
him  to  pay  certain  legacies^  one-half 
thereof  in  two  years  after  the  le^ 
tator's  death  and  the  other  half  in 
two  years  after  the  death  of  the 
widow  ;  and  made  the  devisee  and 
other  persons  executors ;  the  So- 
j)reme  Court  held  that  it  was  mani- 
fest from  the  will  that  he  raeanl  to 
exonerate  the  personal  estate.    But 
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in  the  subsequent  case  of  Tole  v. 
Hardy,  (6  Cow.  Rep.  333,)  where 
the  testator  directed  that  his  widow 
should  be  maintained  out  of  his 
estate,  and  that  she  should  have  all 
his  furniture,  &c.,  and  then  devised 
his  real  estate  to  his  son  in  fee,  and 
directed  him  to  pay  certain  legacies, 
and  appointed  the  widow  executrix, 
and  the  devisee  the  executor  of  the 
will ;  the  same  court  held  that  the 
personal  estate,  not  specifically  be- 
queathed, was  not  exonerated,  and 
was  the  primary  fund  for  the  pay- 
ment of  the  legacies ;  although  the 
devisee  was  also  charged  with  the 
payment,  in  respect  to  the  land  de- 
vised to  him.  And  I  have  not  been 
able  to  find  any  case,  where  the  per- 
sonal estate  was  not  in  terms  exon- 
erated, or  the  legacies  declared  to 
be  chargeable  upon  the  real  estate 
exclusively,  in  which  an  interest  in 
personal  property  not  disposed  of  by 
the  will  was  held  to  be  exonerated. 
On  the  contrary,  it  appears  to  be 
settled  that  where  the  personal  estato 
is  in  terms  exonerated,  for  the  benefit 
of  a  particular  legatee,  and  not  for 
the  benefit  of  such  estate  generally, 
the  failure  of  the  particular  bequest 
destroys  the  exoneration  pro  tanto." 
«•  The  mere  making  of  a  provision 
for  the  payment  of  debts  or  legacies 
out  of  the  real  estate, «» said  Jewett, 
Ch.  J.  in  the  same  case  in  the 
Court  of  Appeals,  where  the  decree 
of  the  chancellor  was  affirmed, 
«*  does  not  discharge  the  personalty. 
There  must  be  an  intention  not  only 
to  charge  the  realty,  but  to  exonerate 
the  personalty ;  not  merely  to  sup- 
ply another  fund,  but  to  substitute 
that  fund  for  the  property  antece- 
dently liable.  Thus  in  numerous 
cases,  it  has  been  held  that  neither 
a  charge  of  debts  on  the  testator's 
lands  generally,  or  on  a  specific  por- 
tion of  them,  nor  a  devise  upon  trust 
for  sale,  however   formally  or  anx- 


iously framed,  nor  the  creation  of  a 
term  of  years  for  the  purpose  of 
such  charge,  will  exonerate  the  per- 
sonalty. Nor  is  it  material  that  the 
charge  is  imposed  on  the  devisee  in 
the  terms  of  a  condition,  as  where 
real  estate  is  devised  to  A.  he  pay- 
ing the  debts  and  legacies  or  the  like. 
In  all  these  cases,  the  charge  upon 
the  realty,  or  the  condition  that  the 
devisee  shall  pay  as  directed,  is 
deemed  and  taken  to  have  been 
made  in  aid  of  the  primary  fund, 
and  not  in  exoneration  of  it,  unless 
there  is  an  absolute  disposition  of  all 
the  personal  estate  of  the  testator ; 
in  such  case,  the  intent  of  the  tes- 
tator to  charge  the  realty  in  exone- 
ration of  the  personalty,  is  sufficient- 
ly manifested."  Hoes  and  others 
V.  Van  Hoesen,  1  Comstock,  120, 
123. 

It  is  well  settled,  that  if  a  per- 
son borrows  money,  and  gives  his 
bond  and  mortgage  for  the  debt,  the 
mortgage  is  merely  a  collateral  se- 
curity for  the  personal  obligation, 
and  the  heir  or  devisee  may  call 
upon  the  executor  to  exonerate  the 
land,  by  an  application  of  the  per- 
sonal assets  to  the  discharge  of  the 
mortgage  :  see  Case  of  Keyzey,  Jr. 
9  Sergeant  &  Rawle,  71, 73  ;  Cum' 
herland  v.  Codrington,  3  Johnson's 
Chancery,  229,  267  ;  Huston  et  al. 
V.  Ruston,  2  Yeates,  64.  This, 
however,  is  now  altered  in  New 
York,  by  the  Revised  Statutes, 
which  enact  that  «<  whenever  any 
real  estate,  subject  to  a  mortgage  exe- 
cuted by  any  ancestor  or  testator, 
shall  descend  to  an  heir,  or  pass  to  a 
devisee,  such  heir  or  devisee  shall 
satisfy  and  discharge  such  mortgage, 
oul  of  his  own  property,  without 
resorting  to  the  executor  or  adminis- 
trator of  his  ancestor,  unless  there 
be  an  express  direcflon  in  the  will 
of  such  testator,  that  such  mortgage 
be   otherwise   paid."      1   R.  S.  p. 
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740,  s.  4 ;  see  MoUan  t.  Griffith,  3 
Paige,  402,  404 ;  House  v.  Houses 
10  Id.  159,  164. 

But  the  distinction  between  mort- 
gage debts  originally  contracted  by 
the  testator,  and  those  contracted  by 
another,  is  also  established   in   the 
American  cases;  and  it  is  agreed, 
that  in  the  latter  case,  the  land  is 
considered  as  the  debtor  and  shall 
bear  its  own   burden.     If  A.  pur- 
chases an  estate  subject  to  a  mort- 
gage, and  dies,  his  personal  estate 
shall  not  be  applied  to  the  exonera- 
tion of  the  land,  unless  he  has  done 
some  act  by  which  he  has  created  a 
Dew  and  original  liability  iu  himself: 
Case  of  Keyzey,  Junior,  9  Sergeant 
&  Rawie,  71, 73.    The  nature  of  the 
act  or  promise  by  which  the  pur- 
chaser of  lands  subject  to  an  incum- 
brance, makes    his   personal  assets 
liable,  was  very  thoroughly  discussed, 
with  an  examination  of  all  the  cases, 
by  Chancellor  Kent,  in  Cumberland 
V.  Corfrm^/on,  3  Johnson's  Chancery, 
229,  257,  272.     "The  question," 
says  the  Chancellor,  in  that  case, 
*♦  seems  to  be,  not  merely  whether 
the  purchaser  has  rendered  himself 
liable  at  law  to  a  suit  by  the  creditor, 
but  which  estate  is  to  be  deemed  the 
primary  fund,  and  which  only  the 
auxiliary.      When  a  man  gives  a 
bond  and  mortgage  for  a  debt  of  his 
own  contracting,    the    mortgage   is 
understood  to  be  merely  a  collateral 
security  for  the  personal  obligation. 
But  when  a  man  purchases,  or  has 
devised  to  him,  land  with  an  incum- 
brance on  it,  he  becomes  a  debtor 
only  in  respect  to  the  land  ;  and  if 
he  promises  to  pay  it,  it  is  a  promise 
rather  on  account  of  the  land,  which 
continues,  notwithstanding,  in  many 
cases,  to  be  the  primary  fund.     The 
same  equity  which   in  other  cases 
makes  the  personal  estate  contribute 
to  ease  the  land,  as  between  the  real 
and   personal  representatives,   will 


here  make  the  land  relieve  the  per- 
sonal estate.  There  is  good  sense 
and  justice  in  the  principle;  aodl 
feel  the  force  of  the  doctrine,  that  it 
requires  very  strong  and  decided 
proof  of  intention,  before  the  coart 
can  undertake  to  shift  the  natural 
course  and  order  of  obligations  be- 
tween the  two  estates. 

»<  Lord  Thurlow,  in  ^ncasler  v. 
Mayer,  seemed  inclined  to  thiok, 
that  in  Evelyn  v.  Evelyn,  the  son  by 
his  covenant  had  made  the  debt  his 
own,  and  he  supposed  the  idea  of  the 
court  must  have  been,  that  the  core- 
Dant  was  by  way  of  accommodaiiog 
the  charge,  and  not  of  making  ibe 
charge  his  own.  But  there  are  so 
many  cases,  and  even  some  decided 
by  Lord  Thurlow,  in  which  a  mere 
bond  or  covenant  to  the  mortgagee 
will  not,  of  iiself,  and  without  other 
circumstances,  shift  the  charge,  that 
I  see  no  ground  for  surprize  at  this 
commanding  decision. 

"The  result  of  the  cases  seems 
to  be,  that  as  to  wills,  the  testator 
may,  by  express  directions,  charge 
such  an  incumbrance  upon  his  per- 
sonal assets,  or  even  without  express 
words,  he  may  do  it  by  dispositions 
and  language  that  are  tantamount; 
as  if,  for  instance,  the  continuance  of 
the  charge  primarily  on  the  land 
would  be  repugnant  to  some  of  the 
provisions  in  the  will  and  defeat 
them.  As  to  other  acts  of  the  pur- 
chaser in  his  life-time,  in  order  to 
charge  his  personal  estate  as  the  pri- 
mary fund,  he  must  make  himself, 
by  contract,  personally  and  directly 
liable  at  law  for  the  debt  to  the 
owner  of  the  encumbrance ;  and 
even  a  covenant  or  bond  for  the  pur- 
pose will  not  be  sufficient  unless 
accompanied  with  circumstances 
showing  a  decided  intention  to  make 
thereby  the  debt  personally  bis 
own. 
Where  premises  are  sold,  subject 
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to  a  mortgage,  as  part  of  the  conai- 
deration  money,  the  grantee,  as  be- 
tween himself  and  the  grantor  is 
bound  to  pay,  and  is  Hable  to  an  ac- 
tion on  the  part  of  the  grantor  for 
breach  of  contract  in  not  paying; 
Campbell  Y.  Shrum,  3  Walls,  60; 
Trevor  v.  Perkins,  b  Wharton,  244, 
253  ;  Young  v.  Stone,  4  Walls  & 
Sergeant,  45  ;  Blank  v,  German,  5 
Id.  36 ;  Dubbs  r.  Flnley,  2  Barr, 
397 ;  (see  Walker  v.  Fhysick,  5  Id. 
193  ;)  and  in  equity,  the  grantee  is, 
as  between  himself  and  the  grantor, 
considered  as  the  principal  debtor, 
and  the  grantor  as  his  surety  entiiled 
upon  payment,  to  all  the  privileges 
of  that  character;  Marsh  v.  Pike, 
10  Paige,  595 ;  Cornell  v.  PrescoU, 
2  Barbour,  S.  C.  17,  18;  but  the 
grantee  does  not  become  personally 
liable  to  the  mortgagee  without  some 
promise  or  engagement  made  to  him  ; 
Dorr  V.  Peters,  3  Edwards,  132, 
133;  Kearney  v.  Tanner,  17  Ser- 
geant &  Rawle,  94, 97.  •*  There  is 
a  distinciion  to  be  noticed  running 
through  the  great  mass  of  cases  cited 
by  Chancellor  Kent  in  Cumberland 
V.  Codrington,^^  said  the  Vice- 
Chancellor  in  King  v.  Whitely  and 
others,  Hoffman,  477,  »*  one  class  of 
the  cases  is' where  the  assumption  of 
the  debt  is  undeniable,  but  it  still 
remains  to  decide  whether  the  land 
must  first  be  resorted  to.  The  other 
class  is,  where  the  question  arises 
whether  any  assumption  has  been 
made.  Chancellor  Kent  slates  that 
the  cases  all  agree  that  no  covenant 
wiih  the  mortgagor  is  sufEcient  to 
make  the  debt  a  personal  one  of  the 
purchaser.  There  must  be  a  direct 
communication  and  contract  with 
the  mortgagee." 

There  are,  therefore,  three  distinct 
classes  of  cases,  in  regard  to  the 
liability  of  ihe  purchaser  of  mort- 
gaged premises.  1.  Where  he  be- 
comes personally  liable  to  his  Ten- 


dor  for  the  payment  of  the  mortgage 
money,  though  liable  to  the  mort- 
gagee  only  in  respect  of  the  land. 

2.  Where  he  makes  himself  person- 
ally liable  to  the  mortgagor,  yet  so 
that  after  his  death  his  geneml  per- 
sonal estate  is  liable  only  as  surety 
for  the  land,  and  therefore  secondari- 
ly. 3.  Where  he  substitutes  his 
personal  obligation  as  the  primary 
debt,  the  land  being  liable  only  upon 
the  failure  of  his  personal  assets. 

When  assets  are  marshalled  by  a 
court  of  equity,  for  the  payment  of 
debts  they  lake  the  following  order  : 
1.  The  general  personal  estate,  viz. 
the  personal  estate  not  specifically 
bequeathed  ;  2.  Real  estate  special- 
ly and  particularly  devised  to  be 
sold  for  the  purpose  of  paying  debts ; 

3.  Real  estate  descended,  whether 
owned  by  the  testator  at  the  making 
of  the  will,  or  acquired  afterwards  ;  4. 
Real  estate  specifically  devised,  and 
charged  generally  with  the  payment 
of  debts  :  this  is  the  general  course, 
and  every  departure  from  it  may  be 
regarded  as  an  exception  to  a  gene- 
ral rule  ;  Livingston  v.  Newkirk, 
3  Johnson's  Chancery,  312,  319; 
Hays  et  aL  v.  Jackson  et  al.  6  Mas- 
sachusetts, 149,  151;  M^Campbell 
V.  M  Campbell,  6  Monroe,  92, 102  ; 
The  Commonwealth  v.  Shelby,  13 
Sergeant  &  Rawle,  348,  355  ;  Case 
of  Walker's  Estate,  3  Rawle,  229, 
239.  When  debts  remain,  after  the 
personal  estate  and  the  descended 
leal  estate  are  exhausted,  they  are 
shared  in  rateable  proportions  by  all 
the  devisees,  according  to  the  quan^ 
turn  and  value  of  their  respective 
interest ;  Livingston  v.  Livingston^ 
3  Johnson's  Chancery,  148,  158, 
159.  Lands  descended  will  be  mar- 
shalled in  favour,  or  for  the  relief, 
of  specific  legatees ;  Livingston  v. 
Livingston,  .3  Johnson's  Chancery, 
148,  153  ;  but  the  priority  between 
specific  devisees  and  specific  lega* 
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tees  does  not  appear  to  be  satisfacto- 
rily settled  either  here  or  in  Eog* 
land.  In  Livingtton  r,  Livingi- 
ton,  Chancellor  Kent  said  that  equi* 
ty  would  not,  in  favour  of  specific 
legatees,  interfere  with  lands  devised 
unless  they  were  devised  subject  to 
the  payment  of  debts.  «*  The  per- 
sonal property,"  said  another  Chan- 
cellor in  Rogers  v.  Rogers,  *«  is  the 
primary  fund  for  the  payment  of 
the  debts  of  the  testator ;  and,  as  a 
general  principle,  must  be  exhaust- 
ed before  the  lands  can  be  resorted 

to  for  that  purpose Where 

there  is  a  specific  lien  on  the  land 
devised,  as  in  the  case  of  a  mort- 
gage, or  where  the  land  is  devised 
on  condition  of  the  payment  of 
debts,  or  the  debts  are  directed  to  be 
paid  out  of  the  estate  devised,  or 
where  it  appears  from  the  will  that 
it  was  obviously  the  intention  of  the 
testator  that  the  legacy  should  be 
received  entire,  and  the  debts  paid 
out  of  other  funds,  the  court  will 
marshal  the  property  in  such  man- 
ner as  to  carry  that  intention  into 
eflfect.  ...  If  the  testator  spe- 
cifically bequeaths  his  chattels  to  one 
person,  and  devises  his  real  estate  to 
another,  without  any  direction  as  to 
which  property  shall  be  appropriated 
to  certify  an  existing  judgment 
against  him,  the  personal  property 
must  be  first  applied  to  that  object  :*' 
Rogers  v.  Rogers,  1  Paige,  188, 
190.  See  also,  Miller  v.  Harwell 
and  Johnson,^  Murphey,  105.  In 
Maryland,  in  Chase  v.  Lockerman, 
11  Gill  and  Johnson,  186,  204, 
however,  it  was  determined  that  de- 
risees  and  specific  legatees  should 
contribute  rateably  in  respect  to  debts 
by  specialty,  though  devisees  should 
not  contribute  to  legatees  in  the  case 
of  simple  contract  debts.  A  devisee 
of  land  subject  to  a  mortgage,  is  en- 
titled to  have  the  residuary  personal 
estate,  but  not  specific  or  ascertained 
pecuniary  legaciest  applied  itx  ease 


of  the  land  ;    Ruston  et  al.  r.  Bus- 
ton,  2  Yeates,  64. 

In  South  Carolina,  some  deviations 
from  the  English  rules  have  been 
created   by  the  operation   of   local 
statutes.     The  general  personalty  is 
still  the  primary  fund,  in  exoneratioo 
of  the  land,  if  no  other  direction  be 
given  in  the  will;  Stuart  r,  Ext- 
ctitor  of  Carson,  1  Desaussure,  600, 
613 ;  Haleyburton  v.  Kershaw  and 
others,  3  Id.  106,  116;  Hall  v.  Hatt, 
2  M»Cord's  Chancery,  269, 302 ;  but 
a  particular  property  or  fond,  real  or 
personal,  appropriated    or    poioled 
out  by  the  will,  for  the   payment  of 
debts,  will  be  liable  before  any  olber 
part  of  the  estate  ;  Dunlap  et  al  r. 
Dunlap  et  al.  4  Id.  305,  320 ;  Peff 
et  ux.  et  al.  v.  Ball  et  al.  1  Spear^ 
Equity,   619;    Pinckney  v.  Pinck' 
net/,  2    Richardson's  Equity,  219, 
235,  244;    Ford  v.  Gaithur,  Id. 
270,  272.    The  general  rule  estob- 
lished  in  South  Carolian,  is,  that  a^ 
sets  are  to  be  administered  in  the 
following  order ;  First,  real  or  per- 
sonal estate  devised  for  the  paymeot 
of  debts,  or  in  any  manner  directed 
to  be  so  applied  ;  secondly,  personal 
estate,  not  specifically  bequeathed; 
and  a  bequest  of  the  testator's  whdt 
personal  estate,  or  of  the  residue  after 
specific  legacies  out  of  it,  is  in  that 
state  to  be  regarded  as  specific,  for  this 
purpose,  though  a  bequest  of  the 
residue,    merely,    or   of  the  resi- 
due, « after    payment    of     debts,* 
would  leave  it  liable  to  debts  in  ex- 
oneration    of      lands     descended; 
Thirdly,    Descended    real    estate; 
Fourthly,  personal  estate  specifically 
bequeathed  ;  and  Lastly,  Real  estate 
devised ;     Warley    v.    Warley,  1 
Bailey's  Equity,  398,  409 ;  Pell  tt 
ux.  et  al  v.  Ball  et  al.,  1  Speers* 
Equity,  519;  Leurens  v.  McGrath, 
1   Richardson's  Equity,  296,  300; 
Pinckney  v.  Pinckney;    Ford  ▼. 
Gaithur. 
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•RUSSEL  V.  RUSSEL.(«)  [♦440] 


[1  BRO.  C.  C.  269.  EASTER  TERM,  1783.(6)] 

EQUITABLE  MORTGAGE  BY  DEPOSIT  OF  TITLE  DEEDS.]— 
Fledge  of  a  lease  carried  into  ^ecty  against  assignees  cf  a  bankrupt. 
Evidence  of  the  bankrupt^  he  having  had  his  allowance^  and  certificate 
aUotced  to  be  read. 

A  LIA8B  having  been  pledged  by  a  person  (who  afterwards  became  a 
bankrupt)  to  the  plaintifi^  as  a  security  for  a  sum  of  money  lent  to  the  bank' 
rupty  the  pledgee  brought  this  bill  for  a  sale  of  the  leasehold  estate. 

Mr.  Lloyds  for  the  plaintifi*,  merely  stated  the  case,  and  that  the  plaintiff 
had  a  lion  upon  the  estate. 

Mr.  Kenyan^  for  the  defendants,  the  assignees,  insisted  [that  the  plain- 
tiff's  claim  was  against  the  law  of  the  land ;  for  that  it  would  be  charging 
land  without  writing,  which  is  against  the  fourth  clause  of  the  Statute  of 
Fiauds.(c) 

Lord  LouoHBOROUoH,  Lord  Commissioner. — ^In  this  case  it  is  a  delivery 
of  the  title  to  the  plaintiff  for  a  valuable  consideration.  The  Court  has 
nothing  to  do  but  to  supply  the  legal  formalities.  In  all  these  cases  the 
contract  is  not  to  be  performed,  but  is  executed. 

AsHHURST,  Lord  Commissioner. — Where  the  contract  is  for  a  sale,  and 
it  is  admitted  so  to  be,  it  is  an  equivocal  act  to  be  explained,  whether  the 
party  was  admitted  as  tenant  or  as  purchaser.  So  here  it  is  open  to  expla- 
nation, upon  what  terms  the  lease  was  delivered. 

A  question  arose  as  to  reading  the  bankrupt's  evidence,*  he  hav-  r^^^i-i 
ing  had  his  allowance  and  certificate,  but  the  Court  suffered  it  to  be  >-  ^ 
read,  thinking  him  not  bound  to  refund. 

An  issue  was  directed  to  try  whether  the  lease  was  deposited  as  a  secur- 
ity for  the  sum  advanced  by  the  plaintiff  to  the  bankrupt. 

Upon  the  trial,  the  jury  found  it  was  deposited  as  a  security. ((^ 

(a)  HoUm  t.  Vanderchtm^  3  Vera.  €17,  where  it  is  held  that  the  depont  in  that  ease  fer 
the  performance  of  a  written  agreement,  though  there  was  no  writing  declaring  it  to  be 
a  secority,  is  not  within  the  statute. 

(6)  Reg.  Lib.  1762,  A.  fol.  441 .  (0  29  Car.  3,  c.  3,  a.  4. 

{d)  The  Reporter  has  been  informed  that  this  cause  came  on  afterwards,  (thoogh  he 
has  not  been  able  to  ascertain  the  date),  before  Lord  Thurlovo^  on  the  eqaity  reserved, 
when  his  Lordship  ordered  that  the  lease  should  be  sold,  and  the  plaintiff  paid  nis  money. 

The  same  point  has  been  since  determined  in  the  caseof  F«atA«rstoii«v.  Fenwick^  May, 
1784,  and  Hartford  y.  Carpenter^  17th  and  18th  of  April,  1785,  where  Lord  ThurUno  held, 
that  the  deposit  of  deeds  entitled  the  holder  to  have  a  mortgage,  and  to  have  his  litn 
effectuated.  Althongh  there  was  no  special  agreement  to  assign,  the  deposit  affords  a  pre- 
•umption  that  tuch  was  the  intent 
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By  the  4lh  section  of  29  Car.  2, 
e.  8,  commonly  called  the  Statute  of 
Frauds  and  Perjuries,  it  is  enacted, 
««that  no  action  shall  be  brought  up- 
on any  contract  or  sale  of  lands,  tene- 
ments, or  hereditaments,  or  any  in- 
terest in  or  concerning  them,  unless 
the  agreement  upon  which  such  ac- 
tion shall  be  brought,  or  some  memo- 
randum or  note  thereof,  shall  be  in 
writing,  and  signed  by  the  party  to 
be  charged  therewith,  or  some  other 
person  thereunto  by  him  lawfully 
authorised.'* 

Notwithstanding  this  statute,  it 
was  held  by  Lord  Thurlow,  in  the 
case  of  Russel  v,  Ru8»eU  that  a 
mere  deposit  of  title-deeds  by  a 
debtor  for  the  purpose  of  securing  a 
sum  of  money,  gave  his  creditor,  in 
whose  bands  they  were  placed,  an 
interest  in  the  land  to  which  they 
related,  so  as  to  enable  him  to  file  a 
bill  for  a  sale. 

*«  I  remember,*'  says  Lord  Eldon^ 
«<  previously  to  Ruasel  v.  RuaseU  it 
was  very  much  doubted,  whether  a 
mere  deposit  of  deeds  constituted  an 
equitable  mortgage,  if  there  was  no 
writing  to  manifest  the  purpose; 
since,  resting  altogether  upon  parol, 
it  is  quite  competent  to  the  man  who 
put  the  deeds  into  the  hands  of  a 
creditor,  without  reference  to  the 
debt,  afterwards,  from  favour  to  that 
creditor,  to  say,  they  were  deposited 
with  him  for  the  purpose  of  securing 
his  debt;  and  so  all  the  perjury  that 
the  statute  meant  to  avoid  is  intro- 
duced, and  the  rule  changed.  But 
Lord  Tliurlow  was  of  opinion,  and 
that  is  not  now  to  be  disturbed,  that 
the  fact  of  the  adverse  possession  of 
the  deeds  in  the  person  claiming  the 
Jien,  and  out  of  the  other,  was  a  fact 
that  entitled  the  Court  to  give  an  in- 
terest :"  Ex  parte  Coming,  9  Ves. 
115.  On  many  other  occasions, 
Russel  V.  Russelj  has  been  strongly 
commented  on,  and  disapproved  of 


by  Lord  Eldon^an  in  effect  repealing 
part  of  the  Statute  of  Frauds.  It 
*has,  however, been  constant-  p«^2l 
ly  acted  upon  and  recognised  ^  ^ 
as  a  binding  authority.  See  Ex 
parte  fVetherell,  1 1  Ves.  898  ;  Ex 
parte  Haigh,  11  Yes.  403;  Ex 
parte  Mountford,  14  Ves.  606;  Ex 
parte  Kensington,  2  V.  &  B-79; 
Ex  parte  Hooper,  1  Mer.  9.  A  d^ 
posit  of  a  copy  of  court  roll  will 
create  a  valid  equitable  mortgage  of 
a  copyhold  estate :  Ex  parte  Wer- 
ner, re  Cooke,  1  Rose,  286 ;  ffinter 
V.  Lord  Anson,  3  Russ.  493;  Wl^* 
bread  v.  Jordon,  1  Y.  db  C.  Exch. 
Ca.  303 ;  Tylee  v.  Webb,  6  Bear. 
552.  And  a  deposit  of  a  land  order 
of  the  New  Zealand  Company,  by 
way  of  mortgage,  was  held  to  he 
good,  without  notice  having  been 
given  to  the  company  of  the  deposit: 
Ex  parte  Bamett,  1  De  G.  194. 

Previously  to  the  decision  oiBMh 
set  V.  Russel,  many  cases  occurred 
in  which  persons  having  title-deeds 
in  their  hands  had  a  right  to  say  tbey 
had  an  interest  in  the  deeds,  but  not 
in  the  estate, except  collaterally;  i^i 
for  instance,  the  owner  could  oot 
part  with  the  estate  without  the 
deeds,  he  should  not  have  them  with- 
out paying  the  debt,  the  possession 
of  the  deeds  giving  no  direct  interest 
in  the  estate,  but  an  interest  arising 
out  of  the  power  of  embarrassing  the 
proprietor  in  the  sale :  Ex  porU 
ffhiibread,  19  Yes.  210;  Ex  parte 
Kensington,  2  V.  &  B.  83. 

In  Russel  v.  Russel  it  was  only 
decided  that  the  deeds  were  a  secu- 
rity for  the  sum  advanced  at  the 
time  of  the  deposit.  The  rule,  how- 
ever, has  been  enlarged,  and  the  se- 
curity been  held  to  extend  to  subsfr 
quent  advances,  upon  proof  of  M 
agreement  that  the  deposit  was  origi- 
nally made  as  a  security  as  well  for 
the  first  as  for  any  subsequent  ad- 
vance, or  upon  proof  that  any  sab- 
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sequent  advance  was  made  upon  the 
understanding  that  the  deeds  were 
to  be  a  security  for  it:  Ex  parte 
Langaton^  17  Ves.  227 ;  Ex  parte 
Whitbread,  19  Ves.  209 ;  Ex  parte 
Kemington,  2  V.  &  B.  79;  Ex 
parte  Nettleshipt  re  BurkhUl^  2  M. 
D.  &  De  G.  124  ;  Ede  v.  Knowlea, 
2  Y.  &  C.  C.  C,  172 ;  for  Lord  EU 
don  said,  that  this  distinction  ap- 
peared to  him  to  be  too  thin,  that 
you  should  not  have  the  benefit  of 
such  an  agreement,  unless  you  added 
to  the  terms  of  that  agreement  the 
fact  that  the  deeds  were  put  back 
into  the  hands  of  the  owner,  and  a 
re-delivery  of  them  required  ;  on 
which  fact  there  is  no  doubt  that  the 
deposit  would  amount  to  an  equita- 
ble lien  within  the  principle  of  the 
cases :  Ex  parte  Kensington^  2  V, 
&  B.  83. 

Where  there  has  been  a  deposit 
of  title-deeds  for  the  purpose  of  pre- 
paring a  legal  mortgage,  the  ques- 
tion has  arisen,  whether  that  consti- 
tutes a  good  equitable  mortgage.  In 
Brander  v.  Boles^  Pre.  in  Ch.  375, 
it  was  decided  that  it  did  not ;  but 
the  reporter  states  that  no  reason 
was  given  for  the  decree.  Lord 
Hardwieke  was  of  the  same  opinion, 
in  Brieick  v.  Manners,  9  Mod  284. 
r»^4^1  ^^^^^^^M*  Ex  parte  Bulteel, 
L  "^J  2  Cox,  243,  where  A.  being 
indebted  to  B.  6b  Co.,  bankers,  they 
pressed  for  a  real  security,  which  A. 
agreed  to  give,  and  sent  the  title- 
deeds  to  the  bankers,  who  delivered 
ihem  to  an  attorney,  with  instruc- 
tions to  prepare  a  security,  but  be- 
fore it  was  executed  A.  became  bank- 
rupt. Lord  Tliurlow  observed,  that 
the  case  did  not  come  within  the  rule 
which  had  been  established,  that  the 
deposit  of  title-deeds  as  a  security 
for  money  should  be  taken  as  a  mort- 
gage, for  that  the  deeds  were  not  de- 
posited expressly  as  a  pledge  for  se- 
curing any  particular  sum,  but  were  | 


delivered  to  an  attorney  for  the  pur- 
pose of  enabling  him  to  prepare  a 
security,  which  was  to  be  afterwards 
executed  ;  but  the  bankruptcy  inter- 
vening,  prevented  that    transaction 
being  effected.     So,  also,  in  Norris 
V.  fUlkinson^  12  Ves.  192,  where 
the  person  who  had  undertaken  to 
execute  a  mortgage,  and  had  handed 
over  the  deeds  for  that  purpose,  died 
before  it  could  be  prepared.  Sir  TF. 
Grant,  M.  R.,  held,  that  it  was  not 
an  equitable  mortgage.     «« In  all  the 
cases,'*    he  observed,    ''that   have 
been  referred  to,  the  deeds  were  de- 
livered by  way  of  deposit.     Such 
deposit  was,  indeed,  held  to  imply 
an  obligation  to  execute  a  legal  con- 
veyance whenever  it  should  be  re- 
quired;  but   the  primary   intention 
was  to  execute  an  immediate  pledge* 
with  an  implied  engagement  to  do 
all  that  might  be  necessary  to  render 
the  pledge  effectual  for  its  purpose. 
But  here  there  was  no  intention  to 
put  the  deeds  into  pledge  ;  that  was 
not  the  thing  which  any  of  the  par- 
ties had  'in  contemplation:  all  that 
is  alleged  is,  that  the  defendant  had 
undertaken  to  execute  a  mortgage 
when   a  mortgage   should  be  pre- 
pared; and  it  is  admitted  that  the 
delivery  of    the   deeds  was   to   be 
made  only  a  step  towards  its  prepa- 
ration.      Can  the  accident  of  the 
death  of  the  intended  mortgagor  give 
to  such  a  delivery  an  efiect  which 
originally -it   was  not  intended   to 
have  ?"    And  see  Eing  v.  Benson, 
cited  6  Price,  467.    And  Lord  El- 
don  was  of  the  same  opinion,  in  Ex 
parte  Hooper,   1  Mer.  7>  and  Ex 
parte  Pearse  and  Prothero,  1  Buck, 
525.       On   the   other  hand.  Lord 
Kenyon,  in  Edge  v.  Worthington^ 
1  Cox,  211,  held  that  an  agreement 
to  give  a  legal  mortgage,  with  a  de. 
posit  of  the  title-deeds  for  the  pur- 
pose  of  preparing  the  legal  mort- 
gage, constituted  a  valid  equitable 


Digitized  by 


Google 


4M 


WHITS'l    IQiriTT    OAffSI. 


mortgage.  So,  also.  Lord  Eldon^  in 
Ex  parte  Bruee^  1  Rose,  374,  where 
he  observed  that  the  principle  of 
equitable  mortgages  was,  that  the 
deposit  of  the  deeds  was  evidence 
of  the  agreement ;  but  if  they  were 
deposited  for  the  express  purpose 
of  preparing  the  security  of  a  legal 
mortgage,  that  was  stronger  than  an 
implied  intention.  This  case  has 
been  followed  by  Lord  Oiffbrd,  M. 
R.,  in  Hockley  t.  Bantock,  1  Rus- 
set, 141 ;  and  Lord  Minger^  in 
Keys  ▼.  Jfliliamsj  8  Younge  db 
Collyer's  Exchequer  Cases,  62, 
observes,  that,  if  it  were  necessary 
r«^ii1  ^°  decide  'ihe  specific  point, 
-*  he  should  say,  that  an  agree- 
ment to  grant  a  mortgage  for  money 
already  advanced,  and  a  deposit  of 
deeds  for  the  purpose  of  preparing 
a  mortgage,  is,  in  itself,  an  equitable 
mortgage  by  deposit;  but  in  that 
case  the  deposit  was  evidently  made 
as  a  present  security,  as  well  as 
with  a  view  of  preparing  a  future 
mortgage.  Lord  EldorCs  opinions, 
in  Ex  parte  Hooper^  1  Men  7,  and 
Ex  parte  Pearse  and  Protkero,  1 
Buck,  627,  cannot  be  reconciled 
with  bis  decision  in  Ex  parte 
Bruce;  bui  it  will  be  observed,  that 
neither  the  last-mentioned  case,  nor 
Edge  T,  Worthington^  were  cited 
in  those  cases.  Upon  the  whole, 
taking  into  consideration  that  Bran- 
der  r.  Boles^  and  Briaick  v.  Man* 
Tiers,  were  decided  beforeT  Russel  r, 
Bussel,  and  that  Edge  v.  Worthing- 
ton  was  neither  in  print,  nor  noticed, 
when  Norris  v.  Wilkinson  was  ar- 
gued before  Sir  W.  Orant,  M.  R., 
we  may  arrive  at  the  conclusion, 
that  the  balance  of  authority  is  in 
favour  of  the  proposition,  that  a  de- 
livery of  deeds  for  the  purpose  of 
preparing  a  legal  mortgage  consti- 
tutes, in  fact,  a  valid  editable  mort- 
gage. 
Although  a  mere  deposit  of  deeds 


without  any  express  agreement,  ei- 
ther by  parol  or  in  writing,  consti- 
tutes a  valid  equitable  mortgage,  yet, 
if  the  circumstances  under  which 
they  are  left  are  such  as  raise  an 
inference  that  a  deposit  was  not  in- 
tended, the  same  result  does  not  fol- 
low; as,  for  instance,  where  title- 
deeds  were  left  in  the  coanting- 
house  of  a  banker,  aAer  he  had  re- 
fused to  advance  money  on  them,  it 
was  held  that  no  valid  equitable 
mortgage  was  created ;  Lucas  t. 
Dorrein,  7  Taunt.  278;  1  J.  B, 
Moore,  29. 

Where  there  is  a  statement  or  me- 
morandum in  writing  of  the  circum- 
stances under  which  the  deposit  was 
made,  parol  evidence  is  not  admis- 
sible to  contradict  it:  Ex  parte 
Coomhe,  17  Ves.  369 :  but  it  is  ad- 
missible to  extend  a  lien  eridenced 
by  a  memorandum  in  writing.  See 
Ex  parte  Kensington,  2  V.  db  B.  79, 
and  Ex  parte  I^ettleship,  2  M.  D. 
&  De  G.  124,  where  Sir  JbAn  Cron 
held,  that  an  agreement  in  writing, 
accompanying  the  deposit  of  title- 
deeds,  to  secure  a  specific  sum, 
might  be  extended  as  a  security  be- 
yond that  sum  by  a  subsequent  rer- 
bal  agreement.  Aad  where  the 
agreement,  in  consequence  of  beingr 
unstamped,  is  inadmissible  as  evi- 
dence, other  parol  evidence  may  be 
given  in  order  to  establish  the  equi- 
table mortgage :  ERem  v.  Mitl^  13 
Ves.  114. 

A  parol  agreement  to  deposit  title- 
deeds  for  a  sum  of  money  advanced 
does  not,  without  an  actual  deposit, 
constitute  a  good  equitable  mort- 
gage: Ex  parte  Coonibe,  re  Bear 
van,  4  Madd.  249.  However,  in 
Ex  parte  Farley,  1  M.  D.  db  De  G. 
683,  where  deeds  relating  to  a  trust 
estate  were  deposited  for  safe  custody 
with  a  banking  firm,  a  partner  ia 
which  was  one  of  the  trustees,  the 
firm  made  advances  to  one  of  the 
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r*4541  ^^^^"'  ^"®  *trusts,  on  a  parol 
L  -J  agreement  for  a  lien  on  his 
share,  and  the  cestui  que  trust  pro- 
mised by  letter,  that,  as  soon  as  a 
partition  could  be  eflecled  of  the  pro- 
perly, he  would  give  the  firm  a  se- 
curity for  the  full  amount  of  the  ac- 
count ;  and  sometime  afterwards,  the 
partition  having  taken  place,  he 
signed  a  memorandum,  stating  that 
he  had  deposited  the  deeds  therein 
described  as  a  collateral  security  for 
any  advance  which  the  firm  might 
make  on  his  account ;  but  the  deed 
of  partition  was  not  deposited.  It 
was  nevertheless  held,  that  the  firm 
were  equitable  mortgagees  of  the 
estates  taken  in  partition,  and  that 
the  security  extended  to  past  as  well 
as  future  advances. 

A  deposit  of  deeds  with  the  wife 
of  the  depositor,  to  be  kept  by  her 
for  the  creditor,  was  held  by  Lord 
Eldon  not  to  constitute  a  valid 
equitable  mortgage  :  Ex  parte  Com" 
ingt  9  Yes.  115,  where  his  Lordship 
observed,  *•  No  case  has  gone  the 
length,  though  I  do  not  see  the  rea- 
son, that,  if  the  deposit  is  in  the 
hands  of  a  person  who  could  fairly 
be  called  a  third  person,  abstracted 
from  both,  that  can  be  considered  a 
deposit  for  the  creditor,  provided 
that  is  proved  to  be  the  intention. 
But  it  is  very  delicate  when  the  de- 
posit remains  in  the  hands  of  the 
mortgagor  himself;  and  I  doubt 
much  whether  a  mere  memorandum, 
kept  in  his  own  possession,  and  not 
parted  with  to  the  man  in  whose  fa- 
vour it  is  expressed,  would  take  it 
out  of  the  statute.  It  is  very  nearly 
the  same  where  the  deeds  are  put 
]Oto  the  hands  of  tho  wife  of  the 
mortgagor,  to  keep  them  as  between 
her  husband  and  the  creditor." 

Where  a  deposit  of  deeds  has 
been  made  with  a  firm,  if  it  is  the  in- 
tention of  the  parties  that  the  de- 
posit should  be  for  the  benefit  of  any 


future  members  of  a  firm,  it  is  neces- 
sary that  such  intention  should  eith- 
er be  expressly  stated  in  the  memo- 
randum made  on  the  deposit,  or  be 
proved  by  parol  evidence  :  Ex  parte 
Kensington,  2  V.  &  B.  79,  83  ; — 
but  dealings  with  the  new  firm, 
may  afibrd  sufiicient  evidence  of  a 
new  agreement  with  them,  so  as  to 
give  them  the  benefit  of  the  deposit : 
Ex  parte  Oakea,  re  fVorters,  2  M. 
D.  &  De.  G.  234. 

Another  question  sometimes 
arises,  which  in  Ex  parte  WetherdU 
11  Yes.  398,  Lord  Eldon  said,  had 
never  been  decided,  viz.  how  far  it 
is  necessary  to  deliver  all  the  title- 
deeds  relating  to  an  estate.  In  Ex 
parte  Pearse  and  Prothero,  1  Buck, 
525,  where  A.  agreed  with  B.  to 
execute  a  mortgage  of  certain  prem- 
ises for  the  security  of  a  debt,  and 
he  sent,  in  order  that  B.  might  pre- 
pare the  mortgage,  all  the  title-deeds, 
except  the  immediate  conveyance  to 
himself.  A.,  being  also  indebted  to 
C,  took  that  conveyance,  and  depos- 
ited with  C.  as  a  security  for  his 
debt,  at  the  same  time  promising  to 
send  him  the  remainder  of  the  title- 
deeds.  Lord  Eldon  said  the  ques- 
tion was,  whether  those  two  credi- 
tors were  ♦to  be  considered  ^^jAo-y 
as  equitable  mortgagees,  by  L  -^ 
force  of  their  respective  deposits ; 
and  if  they  were,  which  of  them  was 
to  have  the  preference.  Suppose 
the  deeds  had  been  divided  amongst 
twenty  diflTerent  creditors,  would 
each  of  them  have  been  equitable 
mortgagees,  or  could  they  altogeth- 
er have  formed  one  mortgagee  ? 
The  case  having  been  again  argued, 
his  Lordship  was  of  opinion,  after  a 
great  deal  of  consideration,  that  nei- 
ther of  them  had  an  equitable  mort- 
gage. *•  How  far  the  assignees," 
he  said,  ««can  get  the  deeds  from 
them,  is  another  matter.  It  is  enough 
|to  aaji  that  it  was  not  the  inienuoa 


Digitized  by 


Google 


462 


WHITI'8    VQVITY    OA818. 


of  the  one,  that  he  should  have  a 
mortgage  till  an  actual  one  was  exe- 
cuted to  him,  and  that  the  other  was 
not  to  have  an  equitable  mortgage 
till  he  got  possession  of  the  whole  of 
the  deeds." 

But  it  is  clear  that  an  equitable 
mortgage  may  be  created  by  a  de- 
posit of  part  of  the  title-deeds  only 
with  one  person,  where  the  remain- 
der are  not  deposited  with  anollier 
for  the  same  purpose  :  thus,  in  Ex 
parte  Chippendale^  1  Deac.  67 ;  S. 
C,  2  M.  &  A.  299,  where,  upon  the 
petition  of  an  equitable  mortgagee 
for  the  usual  order  for  sale,  it  appear- 
ed that  the  bankrupts  had  deposited 
one  of  their  title-deeds  (a  convey- 
ance to  trustees  in  trust  for  them- 
selves) with  the  petitioner,  by  way 
of  equitable  mortgage,  leaving  the 
other  deeds  in  the  hands  of  their  so- 
licitors, but  not  with  any  intent  to 
give  the  latter  any  equitable  mort- 
gage, nor  did  they  claim  any.  The 
Court  said  this  was  not  the  case  of 
splitting  the  deeds,  as  in  Ex  parte 
Pearae,  where  the  bankrupt  intend- 
ed to  give  two  securities  to  different 
creditors,  and  that  the  whole  right 
of  the  bankrupts  to  this  property  was 
tinder  the  conveyance  to  themselves, 
under  which  they  derived  a  new  title, 
and  which  conveyance  was  actu- 
ally deposited  witlx  the  petitioners. 
The  question  was,  whether  what 
was  done  in  the  case  was  not  evi- 
dence of  an  agreement  on  the  part 
of  the  bankrupts  to  give  the  peti- 
tioners a  mortgage  on  their  estate ; 
and  that  there  was  nothing  there  to 
counteract  the  evidence  of  the  inten- 
tion of  the  bankrupt  to  do  so^-an  in- 
tention which  was  sufficiently  appa- 
rent, by  the  deposit  of  the  principal 
conveyance  with  the  petitioners; 
and  that  the  retention  of  the  other 
deeds  by  the  solicitors  must  be  con- 
sidert'd  as  for  the  benefit  of  those 
who  might  become  legally  or  equit- 


ably interested  in  the  property.  See, 
also,  fVhitbread  v.  Jordan^  1  Y.  & 
C.  Ezch.  Ca.  803. 

^$  against  whom  a  deposit  oftUU' 
deeds  is  good — A  partial  owner,  aa 
tenant  for  life,  can  only  affect  bis 
own  interest  by  a  deposit  of  the 
title-deeds:  Williams  v.  Medlicot, 
6  Price,  495. 

A  delivery  over  of  the  title-deeds 
by  a  legal  mortgagee,  or  by  a  deposi- 
tary, to  a  third  person,  will  operate 
in  equity  as  a  transfer  of  the  mort- 
gage :  but  the  original  depositor  will 
•be  entitled  to  the  deeds  upon  p^i^--. 
payment  ofthe  sum  to  secure  1-  -• 
which  they  were  originally  deposit- 
ed, although  a  larger  sura  may  be 
due  to  the  sub-depositary  :  Wallwyn 
V.  Assignees  of  Shepheard,  4  Ves. 
119  ;  Ex  parte  Smith,  2  Deac.  & 
C.  271;  1  V.  dbB.  518.  In  Ex 
parte  Tuffhell,  re  WattsA  Deac.db  C. 
29 ;  1  M.  db  A.  620,  where  a  bank- 
rupt, having  a  mortgage  term,  depo- 
sited the  mortgage-deed  with  a  per- 
son, by  way  of  equitable  mortgage, 
and  afterwards  purchased  the  equity 
of  redemption,  it  was  held,  that  the 
assignees  had  a  right  to  a  re-delivery 
of  the  mortgage-deed  on  satisfying 
the  lien  of  the  equitable  mortgagee; 
if  they  did  not  do  so,  the  whole  of 
the  bankrupt's  interest  in  the  pro- 
perty was  to  be  sold,  and  the  as- 
signees were  to  join  in  the  convey- 
ance to  the  purchaser. 

A  deposit  of  deeds  is  good  as 
against  the  Crown,  if  made  before 
the  depositor  became  a  debtor  to 
the  Crown,  by  record  or  specially; 
Casherd  v.  Ward,  6  Price,  411; 
S,  C.  Dan.  239.  So,  also,  a  depo- 
sit, as  in  the  principle  case,  is 
valid  as  against  the  creditors  of  a 
bankrupt,  unless  it  was  made  so 
near  the  bankruptcy,  in  point  of 
time,  that,  not  being  given  under 
pressuret  it  may  bo  held  a  fiauda- 
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lent  preference ;  in  which  case  the 
deposilory  will,  upon  a  petition,  be 
ordered  to  deliver  up  the  deeds: 
£!x  parte  Ainsworth^  re  Goreriy  3  M. 
&  A,  457. 

It  may  be  considered  now  as 
finally  decided,  notwithstanding  the 
Stat.  1  db  2  Vict.  c.  110,  which  gives 
I  to  the  judgment  the  effect  of  an 
equitable  charge  upon  the  land  of 
the  debtor,  that  an  equitable  mort. 
I  gagee,  by  deposit  of  titlle-deeds, 
retains  his  right  in  equity  to  en- 
force his  security  against  ihe  title  of 
a  creditor  under  a  subsequent  judg- 
ment, although  the  latter  may  have 
acquired  the  legal  seisin  and  posses- 
sion of  the  land  under  an  elegit, 
without  notice  of  the  equitable  mort- 
gage ;  Whitworth  v.  Oaugain^  8 
Hare,  416,  affirmed  by  Lord  Lynd* 
hurst,  1  Ph.  728;  Mbott  v.  Strat- 
ton,  9  Ir.  Ex.  Rep.  233. 

An  equitable  mortgagee,  by  de- 
posit of  title  deeds,  will  be  entitled 
to  priority  over  a  subsequent  legal 
mortgagee,  who  advanced  his  mo- 
ney with  notice  of  the  deposit.  See 
Birch  V.  Ellames,  2  Anst.  427,  and 
Hiern  v.  Mill,  13  Ves.  114,  where 
it  was  decided,  that  notice  will  be 
imputed  to  a  subsequent  purchaser 
or  mortgagee,  if  he  knew  that  the 
title-deeds  had  been  put  by  the 
owner  into  the  possession  of  an- 
other :  Dryden  v.  Frost,  3  My.  & 
Cr.  670:  but  an  equitable  mort- 
gagee will  not  be  entitled  to  pri- 
ority, if  the  purchaser  or  legal  mort- 
gagee had  no  notice :  for,  the  equi- 
ties being  equal,  the  law  must  pre- 
vail :  Plumb  v.  /Ye«7/,  2  Anst.  432. 

An  equitable  mortgagee,  who 
advanced  his  money  bona  fide,  may 
protect  bis  equitable  estate,  and 
gain  priority,  by  obtaining  the  legal 
estate  from  his  debtor,  even  in  con- 
templation* of  his  bankrupt- 
cy. «  So  much,"  observes 
Lord  Eldorh  « is  the  equitable  title, 
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from  the  possession  of  the  deeds, 
recognised,  even  at  law,  that  if  a 
man,  having  made  the  deposit  pre- 
viously, makes  a  title  accordingly, 
only  two  minutes  before  he  absconds, 
it  is  a  legal  title,  and  cannot  be  im- 
peached ;  for,  though  the  legal  act 
was  done  in  contemplution  of  bank- 
ruptcy, it  is  protected  by  the  pre- 
vious equitable  title  being  only  effect 
given  to  a  title  created  not  in  con- 
templation of  bankruptcy,  and,  ex- 
cept in  form,  complete  by  the  depo- 
sit."— Per  Lord  Eldon,  in  Hiern  v. 
MU,  13  Ves.  122. 

Where  a  trustee  deposits  title- 
deeds  in  breach  of  trust,  it  is  im- 
material whether  the  depository 
has  notice  of  the  trust  or  not,  be- 
cause he  takes  only  an  equitable 
interest,  which  must  yield  to  the 
prior  equity  of  the  cestui  que  trust : 
Manningford  v.  Toleman,  1  Coll. 
670. 

An  equitable  mortgagee  being  a 
purchaser  for  valuable  consideration 
pro  tanto,  his  charge  will,  under  the 
27  Eliz.  c.  4,  be  effectual  against  a 
prior  voluntary  settlement :  Ede  v. 
Knowles,  2  Y.  &  C.  C.  C.  172  ; 
Lister  v.  Turner,  6  Hare,  281. 

Privileges  and  remedies  of  equi- 
table Mortgagee, — A  mere  deposi- 
tary of  a  lease  cannot  be  compelled 
to  take  a  legal  assignment  so  as  to 
enable  the  lessor  to  sue  him  at  law 
on  the  covenants  in  the  lease,  nor  is 
he  liable  to  them  until  he  has  made 
himself  legal  assignee :  Moores  v. 
Choat,  8  Sim.  508,  and  cases  there 
cited  ;  and  Robinson  v.  Rosher,  1 
Y.  <fc  C.  C.  C.  7 ;  Moore  v.  Greg,  2 
Ph.  717,  overruling  Lucas  v.  Co* 
merford,  1  Ves.  jun.  235,  and  Flight 
r.  Bentley,7  Sim.  149; — nor  will 
the  case  be  altered  by  his  having 
entered  into  possession  of  the  pre- 
mises and  paid  the  rent :  see  Moore 
r.  Gregf  2  Ph.  717,  in  which  case 


Digitized  by 


Google 


464 


WHITS'l    BQUITT    OAffBf. 


it  was  argued,  that,  as  the  deposita- 
ry bad  been  ia  possession,  and  had 
paid  rent  dae  from  the  party  from 
whom  be  had  taken  the  deposit,  be 
was  liable  to  the  covenants,  and 
was  bound  to  take  an  assignment; 
bat  Lord  CoUenham^  distinctly 
overruh'ng  Lucas  v.  Comerfordj  and 
Hight  V.  Bentley,  held,  that  the 
depositary  was  not  liable  to  the  co- 
renants  entered  into  by  the  lessee. 
<«One  thing/'  said  his  Lordship, 
"  is  certain,  that  if  this  Court  were 
to  administer  such  relief,  it  would 
eflectually  prevent  any  body  from 
ever  hereafter  taking  a  deposit  of  a 
lease  as  a  security  for  a  sum  of  mo- 
ney ;  for  no  man  in  his  senses  would 
take  a  deposit  of  a  lease  if  he -were 
thereby  to  render  himself  liable  to 

the  covenants  of  the  lease 

A  lessee  is  liable  to  distress  from  his 
landlord,  and,  the  goods  being  dis- 
trained, some  other  person,  from 
interested  motives,  or  motives  of 
friendship,  comes  in  and  pays  the 
demand  of  the  landlord,  taking  no 
assignment,  nor  any  security  beyond 
what  he  had  before.  That,  of 
course,  cannot  make  him  liable  to 
any  of  the  covenants  in  the  lease. 

r*44fll  *^^  P^^^  ^^^  money  for  or 
'-  J  on  behalf  of  the  party  who 
owed  it.  Well,  then,  does  his  being 
in  possession  make  him  liable  f  If 
that  were  so,  there  would  be  an  end 
of  the  distinction  between  an  assign- 
ment of  a  lease  and  an  under- 
lease. Taking  an  underlease  does 
not  render  you  liable  to  all  the  cove- 
nants in  the  original  lease,  but  tak- 
ing an  assignment  does ;  which 
shows  that  the  efiect  of  possession 
depends  upon  the  title  under  which 
it  is  taken,  and  that  mere  possession 
not  taken  under  a  title  can  go  for 
nothing.  There  are  three  things 
which  are  alleged  as  constituting 
the  liability :  the  being  the  deposi- 
tary»  the  having  paid  the  rent,  and 


the  having  been  in  ponessioB. 
Now,  none  of  these  things,  uken 
separately,  will  make  the  party  lit- 
able  upon  the  covenants  of  the 
lease ;  and,  if  none  of  them  sepa- 
rately will,  it  is  very  difficult  bj 
reasoning  to  show  why  they  should 
jointly  have  that  efiect." 

A  proviso  making  roid  a  lease 
upon  an  assignment  does  not  apply 
10  a  mere  deposit  of  it ;  Ex  partt 
Cocks,  2  Deac.  14  ;  Ex  parte  Sher- 
man.  Buck,  462;  Ex  parte  BagU- 
hole,  1  Rose,  432. 

An   equitable    mortgage,  by  de- 
posit of   title-deeds,  is    not  within 
Lord  Loughborough^ i  general  order 
in  bankruptcy  of  the  8th  of  March, 
1794,  (4  Bro.  C.  C.  548;)   so  thai 
the   depositary  must  petition  for  a 
sale,  and,  if  his  claim  rests  upoo  a 
mere  deposit  of  the  deeds,  he  most 
pay  the  costs  ;  Mountford  v.  8My 
1   Turn.  274;  Ex  parte  Homt,l 
Mad.   622;     2  Madd.    281  ;— hot, 
where  there  is  a  memorandum  ia 
writing,  he    will   be   entitled  to  his 
costs    out  the  estate:      Ex  parU 
Brightens,   1   Swanst.  8 ;    S,  €», 
Buck,    149;     Ex  parte   Trew,  8 
Madd.  372.     As  to  what  is  a  soffi- 
cient  memorandum,  see  Ex  parii 
Robinson,  1    Dcac.  &  C.  119;  £i 
parte  Thorpe,  3  M.  &  A.  441 ;  & 
parte  Reynolds,  4  Deac.  &  C.  278; 
2  M.  &  A.  104 ;  Ex  parte  Emmef 
ton,  3  Deac.  &  C.  654  ;    Ex  parti 
Reid,  I  M.  &  xM«Arth.  114;   Ex 
parte  Pigeon,  2  Deac.  &  C.  118. 
If   the  equity  of     redemption  bai 
been  mortgaged   by  the   bankrapd 
a  bill  must  be  filed  ;  Ex  parte  Tap- 
ham,  1  Madd.  38. 

In  bankruptcy,  an  equitable  mort- 
gagee is  entitled  to  the  rents  frofl 
the  time  only  of  the  order  for  sale, 
which  is  considered  equivalent  ^ 
the  appointment  of  a  receiver:  E^ 
partt  Bignold,  2  M.  &  A.  16 ;  E' 
parte  CarlosifS  U.Sb  A.  328;  ^ 
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Deac.  333  ;  Ex  parte  Thorpe^  3 
Deac.  85 ;  3  M.  6b  A.  441.  Notice 
to  the  tenants  to  pay  rent  to  the 
mortgagee  does  not  aiier  the  rule : 
Ex  parte  BurreU,  3  M.  6b  A.  439 ; 
Ex  parte  Scott,  3  M.  &  A.  592. 

If  (he  equitable  mortgagor  is  not 
bankrupt,  the  depositary  of  the 
deeds  may  file  a  bill  for  sale  or 
foreclosure,  and  an  absolute  convey- 
ance :  Parker  v.  Housefield,  2  My. 
&  K.  419,  and  the  cases  there  cited ; 
and  six  months  will  be  allowed  for 
redemption  :    Parker  v.  Housefield, 

^4501  *^  %-<^  K.419;  AMer 
L  -"v.  Woods,  1  Kee.  16,  over- 
ruling Pain  V.  Smith,  2  My.  6b  K. 
417.  But  a  decree  for  foreclosure 
against  an  infant,  notwithstanding 
it  is  enacted  that  the  parol  shall  not 
demur,  (11  Geo.  4  &  1  Will.  4,  c. 
47,  8s.  10  and  11,)  must  give  him  a 
day  to  shew  cause  against  the  decree 
after  he  attains  twenty-one:  Price 


V.  Carver,  8  My.  &  Cr.  157 ;  SchoU 

field  V.  Heafield,  7  Sim.  669 ;  but 
a  decree  for  sale  against  an  infant 
will  be  immediate  if  it  appears  that 
such  sale  will  be  beneficial,  and  no 
day  will  be  given  him ;  Redahaw 
V.  Newbold,  12  Jur.  833  ;  Schoifield 
y.  Heafield,  7  Sim.  669.  An  equity 
able  mortgagee  may  obtain  a  re* 
ceiver ;  Curling  v.  Lord  Leycester, 
19  Ves.  633;  Shakel  v.  Duke  rf 
Marlborough,  4  Madd.  463. 

Where  the  good  will  of  a  busi- 
ness, carried  on  upon  property  in- 
cluded in  an  equitable  mortgage,  is 
sold,  the  equitable  mortgagee  will 
be  entitled  to  the  proceeds  ;  Chiseum 
v.  Dewes,  5  Russ.  29  ;  and  fixtures, 
although  they  are  not  mentioned  ia 
the  memorandum,  upon  the  deposit 
of  a  lease,  will  be  considered  as  part 
of  the  security:  Ex  parte  Tagart, 
1  De  G.  531  ;  Ex  parte  Cowell,  12 
Jur.  411;   17  L.  J.,  Bank.,  16. 


The  principle,  that  a  deposit  of 
title  deeds,  upon  a  loan  or  advance  of 
money,  creates  an  equitable  mortgage, 
has  been  recognised  and  acted  upon 
in  New  York,  in  the  case  of  Bock' 
well  V.  Hobby,  2  Sandford,  9,  12. 
**In  the  absence  of  all  other  proof," 
said  the  Assistant  Vice-Chancellor, 
««  the  evidence  of  an  advance  of 
money,  and  the  finding  of  tiile  deeds 
of  the  borrower  in  the  possession  of 
the  lender,  is  held  to  establish  an 
equitable  mortgage.  In  the  case 
before  me,  the  deed  went  into  the 
possession  of  the  testator  for  some 
purpose.  None  is  specifically  prov- 
ed ;  but  there  is  an  advance  of  money 
proved,  an  advance  which  went  to 
discharge  a  mortgage,  given  in  truth 
30 


for  a  part  of  the  purchase  money  of 
the  land  described  in  that  deed.  The 
only  inference  is,  that  the  deed  was 
deposited  as  security  for  the  ad- 
vance." In  South  Carolina,  also, 
the  principle  appears  to  be  admitted 
by  Harper,  C,  in  Welsh  v.  Usher 
and  others,  2  Hill's  Chancery,  166, 
170. 

In  Mississippi,  the  doctrine  has 
been  treated  as  a  subsisting  part  of 
the  equity  jurisprudence  of  the  state, 
subject,  however,  to  the  same  strict 
limitations  which  are  imposed  upon 
it  in  England.  In  a  case  in  that 
state,  F.  had  purchased  land  from  B., 
and  received  a  title  bond,  giving  his 
note  for  the  consideration,  with  S.  as 
his  indorser,  and  depositing  the  title 
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bond  with  S.  for  his  indemnitj.  F/s 
administraiorW.,  discharged  ihe  debt 
to  B.,  and  had  ihe  tide  conveyed,  and 
subsequently  claimed  to  be  substituted 
to  the  equity  of  S.,  in  regard  to  the 
title  bond,  on  the  ground  that  he  had 
paid  the  debt  for  which  S.  was  liable 
as  indorser.  <<  It  would  be  difficult," 
said  Sharkey,  C.  J.,  in  delivering  the 
opinion  of  the  High  Court  of  Errors 
and  Appeals,  <*to  sustain  such  a  lien 
as  that  claimed,  either  on  the  law  of 
the  case,  or  the  proof.  A  deposit  of 
all  the  title  deeds,  as  a  security  for  a 
debt  created  at  the  lime  the  deposit 
is  made,  is  generally  recognised  as 
constituting  an  equitable  mortgage. 
Such  equitable  liens  have  met  with 
Tery  decided  opposition  in  England, 
though  they  have  been  generally 
sustained,  but  it  is  admitted  on  all 
hands  that  they  should  not  be  ex- 
tended beyond  their  present  limit. 
Such  a  mortgage  is  in  direct  opposi- 
tion to  the  statute  of  frauds,  in  regard 
to  which  we  have  said  that  we  will 
create  no  exceptions  not  found  in  the 
statute.  Lord  Eldon  said,  that  in 
departing  from  the  rule  of  the  statute 
there  was  no  rule  to  go  by  ;  and  it 
was  essential  that  those  who  wished 
to  render  such  securities  valid  should 
learn  the  utility  of  requiring  two  or 
three  lines  in  writing,  A  transfer  of 
these  equitable  mortgages  may  be 
made,  but  it  must  be  done  in  the  way 
they  are  first  created,  by  a  deposit 
of  the  deeds  as  a  security.  See  3 
Powell  on  Mortgages,  1050 — 1061. 
It  is  not  necessary  that  we  should 
hold  such  mortgages  to  be  invalid  in 
any  case.  The  record  does  not  furnish 
evidence  that  S.  delivered  the  title 
bond  to  W.,  to  be  held  as  a  security. 
If  he  did  so,  W.,  no  doubt,  delivered 
it  to  B.,  the  original  vendor.  He 
thereby  parted  with  the  deposit  which 
constituted  the  mortgage,  and  did  he 
not  thereby  part  with  the  lien  ?  No 
case  has  been  cited  in  which  such  an 


equitable  mortgage  has  been  pre- 
served to  this  extent.  The  equitable 
mortgage  arises  by  the  single  act  of 
deposit,  and  that  act  must  be  une- 
quivocal. It  differs  very  roateriallj 
from  a  legal  mortgage,  which  ia 
transferred  by  the  transfer  of  the 
debt,  because  it  is  an  express  lien, 
clearly  and  precisely  defined  by  the 
written  contract  of  the  parties.  It 
differs,  also,  from  the  lien  of  a  ven- 
dor who  gives  a  title  bond."  ffV- 
Hams  V.  Stratton^  10  Smedes  db 
Marshall,  418,  426. 

In  Kentucky  the  principle  has 
been  doubted,  if  not  rejected.  «'  UpoQ 
the  strength  of  the  doctrine  establish- 
ed by  English  adjudications,"  said 
the  court  in  Fanmeter  v.  McFaddin 
et  al,  8  B.  Monroe,  435,  437,  «•  that 
a  deposit  of  title  papers,  creates  an 
equitable  mortgage  on  real  estate  in 
favour  of  the  person  to  whom  the 
deposit  is  made,  it  is  contended  that 
a  lien  arises  in  this  case.  This  doc- 
trine of  implied  lien,  founded  on  a 
deposit  of  title  deeds  to  an  estate, 
made  by  a  debtor  to  a  creditor,  as 
security  for  an  antecedent  debt,  or 
upon  a  loan  of  money,  although 
firmly  established  in  England,  has, 
as  remarked  by  Judge  Story,  in  his 
Commentaries  on  Equity  Jurispru- 
dence, (vol.  2,  section  1020,)  of  late 
years  been  received,  even  there,  with 
considerable  hesitation  and  disappro- 
bation, and  a  disposition  has  been 
strongly  evinced  not  to  enlarge  its 
operation. 

«»  We  are  strongly  inclined  to  the 
opinion,  that  the  mere  deposit  of  title 
deeds  should  not  be  regarded,  in  this 
state,  as  constituting  any  lien  upon 
real  estate.  If  permitted  to  have 
this  efiect,  an  interest  in  landed  pro- 
perty is  created  by  the  contract  of 
the  parties,  not  reduced  to  writing, 
in  direct  violation  of  the  statute  of 
frauds.  The  doctrine,  no  doubt,  had 
its  origin  in  England  in  the  fact,  that 
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the  possession  of  title  deeds  was  ne- 
cessary to  the  assertion  of  right  to 
real  estate  ;  and  the  debtor  having 
made  a  deposit  of  his  evidences  of 
title  with  his  creditor,  as  a  security, 
coald  not  regain,  by  an  action  at  law, 
the  possession  of  them  until  he  had 
paid  the  money,  to  secure  which  they 
were  pledged.  If  he  made  applica- 
tion to  a  court  of  equity  for  relief,  he 
came  under  the  operation  of  the  equit- 
able rule,  that  he  that  asks  equity 
must  do  equity,  and,  consequently, 
was  compelled  to  repay  the  money, 
in  consideration  of  which  the  deeds 
had  been  pledged,  before  be  could 
obtain  a  decree  for  their  restitution. 
Under  our  registry  laws,  however, 
the  mere  possession  of  title  deeds  is 
of  no  real  importance  to  the  owner  of 
the  estate  ;  he  can  procure  office 
copies  and  use  them,  wiihout  ac- 
counting for  the  absence  of  the  origi- 
nal deeds  ;  and  that  necessity  which 
gave  rise  to  this  doctrine  of  implied 
or  equitable  lien  having  no  existence 
here,  the  doctrine  itself  would  be 
difficult  to  be  maintained, either  upon 
the  ground  of  principle  or  of  public 
policy."  The  case,  however,  did 
not  require  a  decision  of  that  point. 
In  Pennsylvania,  the  validity  of 
equitable  mortgages  is  not  recognised. 
Iq  Rickert  and  miolher  v.  Madeira^ 
1  Rawle,  325,  327,  it  was  said  that 
an  equitable  mortgage,  by  deposit  of 
title  deeds,  might  be  created  by  parol 
or  by  written  agreement,  as  was  the 
case  there  ;  but  in  Bowers  v.  Oyster^ 
8  Penrose  and  Watte,  239,  it  was 
decided  that  there  can  be  no  such 
thing  as  a  valid  and  efficacious  parol 
mortgage  ;  and  upon  the  authority  of 
this  case,  it  was  determined,  in  Shilz 
▼.  Dieffenbach^  3  Barr,  233,  that  an 
equitable  mortgagei  by  delivery  of 


the  title  deed,  is  not  good  in  Penn- 
sylvania. <«  Being  no  more  than  a 
parol  mortgage,"  said  the  court, 
•«  (for  it  is  only  by  parol  the  meaning 
and  object  of  such  delivery  is  ascer- 
tained,) it  cannot  now  be  made  a 
question  after  the  express  decision 
of  the  point  in  Bowers  ▼.  Oyster. 
Whether  considered  as  a  conveyance 
of  land,  as  it  may  ultimately  prove 
to  be,  or  as  a  lien  on  lands,  which  is 
its  ordinary  state,  a  parol  mortgage 
is  contrary  to  the  spirit  of  our  legis- 
lation in  the  Statute  of  Frauds,  and 
acts  for  the  recording  of  mortgages, 
and  for  entering  up  liens  for  public 
information,  and  to  the  uniform  cur- 
rent of  decisions  on  these  subjects  in 
Pennsylvania." 

It  has  been  held,  however,  in  many 
of  the  courts  of  this  country,  that 
an  agreement  in  writing  to  give  a 
mortgage,  or  a  mortgage  defectively 
executed,  or  any  imperfect  attempt 
to  create  a  mortgage,  or  to  appropri- 
ate specific  property  to  the  discharge 
of  a  particular  debt,  will  create  a 
mortgage  in  equity,  or  a  specific  lien, 
which  will  have  precedence  of  sub- 
sequent judgment  creditors  :  Read  r. 
Simmons^T,  Desaussure,  551  ;  Me* 
niule  V. />e/atre,Id.,565  ;  Executor 
of  Polony  and  Read  v.  Keenan  and 
others,  3  Id.,  74  ;  Welsh  v.  Usher 
and  others,  2  Hill's  Chancery,  167, 
170  ;  Massey  v.  Mcllwain  and 
others.  Id.,  421, 428  ;  Dow  et  aU 
V,  Ker  et  al.,  1  Speers'  Equity, 
414,  417  ;  In  the  matter  of  Howe,  I 
Paige,  125,  130;  Bank  of  Musk* 
ingum  V.  Carpenter,  7  Ohio,  21 ; 
Lake  v.  Bodd,  et.  al.,  10  Id.  415, 
425 ;  See  Doe  ex  dem.  Burgess  t. 
The  Bank  of  Cleveland^  3  McLean^ 
140. 
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[♦451]       *GARTH  r.  SIR  JOHN  HIND  COTTON. 


[1  VES.  524,  546;  1  DICK.  183.    JULY  1750.(«)] 

EQUITABLE  WASTE.]— -4.,  tenant  far  ninety^nine  yearSy  if  he  should 
so  long  live,  uithotU  impeachment  of  waste,  voluntary  waste  excepted; 
remainder  to  trustees^  to  preserve  contingent  remainders ;  remainder  to 
first  and  other  sons  in  tail;  remainder  to  B,  in  fee.  ul.,  before  a  stm 
born,  arid  B,,  according  to  agreement,  ctU  down  timber,  and  dkidd 
the  profits  between  them.  A.  afterwards  had  a  son,  who  was  held  erUitkd 
to  recover  from  tJie  representative  of  B,  what  he  had  so  received  as  Us 
share  of  the  money  arising  from  the  sale  of  the  timber. 

Rights,  powers,  and  duties  of  trustees  to  preserve  contingent  remainders, 

Mr.  GARTH,(flf)  tenant  for  ninety-nine  years,  if  he  should  so  long  live, 
without  impeachment  of  waste,  excepting  voluntary  waste ;  remainder 
to  trustees  during  his  life,  to  preserve  contingent  remainders  ;  remainder 
to  his  first  and  every  other  son  in  tail ;  remainder  to  the  defendant,  Sir  Jobo 
Hind  Cotton,  in  fee. 

Garth,  having  been  long  married  without  having  children,  enters  into  in 
agreement  with  the  defendant,  Sir  John  Hind  Cotton,  to  cut  down  timber 
on  the  estate,  and  divide  the  profits  between  them. 

He  has  afterwards  a  son  by  another  wife,  who,  after  his  father's  death, 
when  of  age,  and  having  suffered  a  recovery,  brings  this  bill  to  oblige  the 
f*452"l  ^®^*^"^^"^»S^f'^o*^'^H'"^^o^^o"»*to  refund  1000/.,  rec^>ed  by  him 
«•  -^  as  his  share  of  the  money  arising  by  sale  of  the  timber,  with  in- 
terest. 

For  the  Plaintiff, — ^There  is  no  particular  precedent  exactly  as  the  case 
stands;  therefore  it  must  depend  on  general  principles.  The  question  i«i 
whether  they  had  a  right  to  cut  timber ;  and,  if  not,  whether  the  plaiotit^ 
thereby  is  injured,  which  is  necessary  for  the  plaintiff  to  shew,  and  that  the 
defendant,  at  the  time  of  doing  it,  was  wilfully  guilty  of  an  injury  to  the 
plaintiff— that  is,  the  unborn  children  of  Garth ;  for,  if  this  is  a  damage 
without  an  injury,  the  Court  will  not  give  satisfaction. 

The  trustees  were  to  preserve  the  contingent  uses  of  everything  that  was 
settled.  To  avoid  a  perpetuity  was  this  method  of  preserving  estates  in 
families  a  certain  time  by  inserting  trustees ;  which  (said  to  be  invented  by 
Lord  Bridgman)  has  been  since  extended  by  a  court  of  equity.  If  trus- 
tees joined,  the  Court  would  make  them  liable  for  a  breach.  It  was  bf 
some  conveyancers  doubted  whether  the  trustees  joining  could  bar,  which 

(a)  8.  C  3  Atk.  751 ;  Reg.  Lib.  1752,  A.,  fol.  240. 

Xb)  The  statement  of  the  case  and  the  arguments  are  taken  from  1  Ves.  524. 
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came  first  in  Pye  v.  Oeorge,{c)  where  Lord  Harcoxiri  said,  that  destroying 
contingent  remainders  was  a  wrong,  and  that  he  would  make  a  precedent 
if  there  was  none.  That  precedent  was  afterwards  solemnly  made  in  Man' 
sell  V.  Man8eUf{d)  where  a  court  of  equity  went  further  than  ever,  holding 
a  purchaser  to  he  a  trustee  for  a  contingent  remainder-man.  Every  one 
doing  it  with  notice  is  affected  with  the  trust ;  and  if  the  estate  is  got  into 
such  hands  as  not  to  be  followed  in  equity,  the  Court  would  make  the  trus- 
tees liable  for  the  breach.  Thus  it  is  on  inheritances  of  land  :  a  tree  grow- 
ing on  the  estate  is  as  much  a  part  of  the  inheritance  as  a  house  or  the 
land  ;  and,  as  to  the  person  interested  selling  the  timber,  is  as  much  to  the 
destruction  of  his  inheritance  as  selling  the  land.  Though  there  is  no 
remedy  at  law,  the  trustees  might  have  complained  in  equity  that  they  were 
to  preserve  the  contingent  remainders,  which  might  be  in  esse  perhaps  in  a 
year,  and  that  the  Court  should  not  suffer  the  present  tenant  for  life  to  be 
guilty  of  that  permissive  waste,  because  it  is  a  prejudice  to  one  who  may 
be  in  esse,  *and  was  intended  by  the  donor  to  have  that  which  is  in  p^^cg-i 
esse.  Though  there  is  no  precedent  for  this,  yet  in  many  cases  L  -^ 
will  the  Court  prohibit  waste,  though  no  action  of  waste  lies. 

If,  then,  the  Court  would  do  so,  as  being  a  wrong,  the  trustees  neglecting 
their  duty,  or  not  knowing  it,  will  not  aher  the  case  so  as  to  prevent  that 
satisfaction  consequential  to  an  injury.  [^Lord  Chancellor  Hardwicke. — I 
know  no  case  where  the  trustees  might  bring  such  bill,  though  I  have 
heard  it  said  they  might ;  and  if  this  is  so  in  case  of  a  donee,  it  might  be 
so  in  case  of  a  purchaser.]  In  case  of  a  purchaser,  it  would  be  contrary 
to  common  justice  if  the  trustees  might  not  bring  such  a  bill;  for  then  a 
man  might  immediately  destroy  the  settlement  he  had  made.  Several 
injunctions  have  been  granted  where  no  action  of  waste  could  be,  as  in  the 
case  of  an  intermediate  estate  for  life  :  Moo.  554;  where,  it  appears,  he  in 
remainder  could  have  an  injunction  so  long  ago  as  the  lime  of  Richard  II., 
for  waste  by  the  first  tenant  for  life,  as  being  an  injury  to  his  inheritance, 
taking  away  part  of  the  value  thereof.  It  is  also  an  injury  to  the  inter- 
mediate remainder-man  for  life,  and  as  it  takes  away  the  benefit  of  the 
shade  ;  so  that,  on  a  bill  by  either,  the  Court  would  interpose,  and  not  say, 
you  may  bring  trover,  but  would  prevent  the  injury.  Had  this  been  the 
case  o(  an  infant  in  ventre  sa  mere,  entitled  to  the  inheritance,  undoubtedly 
a  bill  would  lie,  though  he  cannot  bring  an  action,  ejectment  or  trover,  not- 
withstanding he  may  be  vouched:  Musgrave  v.  Parry,  2  Vern.  710. 
Then  there  is  no  reason  but  that  a  person  who  may  come  in  esse  should 
have  the  same  equity  as  one  who  has  a  being  of  a  month,  if  it  may  be  so 
called.  In  Ahrahal  v.  Bnbh,2  Sho.  69,(c)  (though  a  book  of  no  authority,) 
is  cited  a  case  called  Lady  £velyn*8,  not  reported  in  print,  but  in  Lord 
Nottingham's  manuscript ;  where  it  was  said,  that  where  tenant  for  life, 
remainder  to  the  first  son  for  life  without  impeachment  of  waste,  remainder 
over,  the  first  son,  by  leave  of  tenant  for  life,  comes  on  the  land,  and 
sells  the  trees,  he  was  enjoined  in  this  court  by  Lord  Nottingham  ^  though 
there  could  be  no  action  at  law.  A  bill  may  *be  brought  by  the  p^^g^-i 
patron  of  a  living  to  prevent  the  incumbent  from  cutting  down  tim-  L        J 

(0  2  Salk,  680 ;  Free  Ch.  308;  1  P.  Wmi.  128 ;  7  Bro.  P.  C.  221,  TomL  ed. 
(d)  2  P.  Wms.  678 ;  Ca.  t.  Talb.  252.  (f )  &  C,  2  Freem.  53. 
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ber  ;  though  ihe  interest  the  patron  has  is  Tery  little,  nor  any  remedy  in 
point  of  law,  as  he  cannot  enter,  or  seize  the  timber  ;  but,  from  his  remote 
interest  in  the  thing  in  possession,  the  Court  will  relieve,  because  the  law 
does  not  effectually,  and  will  not  say  that  you  may  go  to  the  bishop.  In 
Fleming  v.  Fleming,  July  10,  1744,  Bishop  of  Carlisle'i  caie,{f)  tenant 
for  ninety-nine  years,  if  he  so  long  live ;  remainder  to  trustees  to  support 
contingent  remainders  ;  remainder  to  another  for  ninety-nine  years,  if  he 
80  long  live,  without  impeachment  of  waste ;  remainder  to  his  sooi 
successively  in  tail  male,  remainders  over  ;  both  tenants  for  ninety-nine 
years,  thinking  they  had  an  interest  together  to  cut  down,  because  the  sec* 
ond  had  a  right  to  do  so  if  in  possession,  agreed  to  sell  the  timber,  and 
divide  the  profits,  as  here.  On  motion  for  injunction  your  lordship  granted 
it,  holding  that  there  was  no  remedy  at  law,  and  that  the  privilege  o(wUh' 
out  impeachment  must  be  considered  as  annexed  to  the  estate  when  it  comes 
into  possession.  In  Bobinson  v.  Lition,{g)  12ih  December,  1744,  the  tes- 
tator devised  an  estate  to  his  eldest  son  and  his  heirs  ;  and,  if  be  should  not 
live  to  attain  twenty-one,  leaving  no  issue,  devised  it  to  his  eldest  daughter 
and  the  heirs  of  her  body  ;  remainder  to  his  two  other  daughters  succes- 
sively in  tail.  The  children  were  all  infants.  The  son,  within  two  years 
of  twenty-one,  petitioned  to  cut  down  timber,  being  for  his  benefit,  as  owner 
of  the  inheritance,  though  subject  to  that  contingent  interest  to  his  sisters. 
Your  Lordship  refused  it,  but  left  him  to  do  what  he  could  according  to  law. 
Upon  that  the  parties  agreed,  that  some  small  timber  should  be  cut  down, 
and  then  a  bill  should  be  brought  by  the  daughters  upon  their  contingent 
interest  to  prevent  the  waste,  which  was  done ;  and,  though  that  was  a 
remote  and  improbable  contingency,  the  Court  thought  the  felling  of  the 
timber  should  be  staid  ;  not  that  the  defendant  could  not  do  it  in  a  point  of 
law,  for  he  had  an  estate  of  inheritance,  and  every  such  estate  carries  t 
right  to  cut  timber  ;  yet  did  the  Court  restrain  him,  and  said,  that  if  an 
estate  descended  to  an  heir-at-law  where  an  executory  devise  was  depending, 
r*45^1  *ihat  heir,  notwithstanding  he  would  have  the  legal  estate  of  inheri- 
L  -^  tance  in  the  meantime,  till  the  contingency  happens,  shall  not  be 
suffered,  for  the  sake  of  those  persons  who  may  come  to  be  interested,  to 
fell  in  the  meantime.  But  the  defendant  is  not  tenant  in  tail  in  possession, 
and  therefore  could  not  do  it,  though  no  son  was  born  at  the  time.  It  was 
not  a  remote  contingency  ;  and  it  was  determined,  in  Letois  Bowlet^f 
ca8e,[h)  that,  if  a  son  is  born,  the  estate  shall  open.  If,  then,  there  might 
have  been  that  preventive  remedy  by  injunction,  there  ought  to  be  this 
compensating  remedy,  supposing  the  act  done.  But  it  may  be  said, 
though  fieri  non  debuit  factum  valet ;  for  that,  by  the  severing  the  property, 
it  vested  in  the  defendent  as  tenant  in  fee.  If  severed  by  act  of  GUkI,  as  in 
the  Case  of  Welbeck  Parky{i)  where  timber  was  blown  down  on  the  Duke 
of  Newcastle's  estate,  it  would  be  so  from  the  rule  of  law,  which  says,  that 
a  tree  lying  on  the  ground  shall  not  be  in  abeyance,  but  go  to  the  first  owner 
of  the  inheritance,  who  might  maintain  trover  for  it.  But  this  is  not  so 
severed,  for  they  knowingly  contrive  the  injury.  If  allowed,  it  will  be  in 
the  power  and  the  interest  of  tenant  for  life  to  bargain  with  a  reroainde^ 

(/)  Fleming  v.  Bishop  of  Carlitlf,  cited  1  Dick.  209.  (ff)  3  Atk.  209. 

(A)  11  Ck>.  79.  (t)  Duke  ofNetocastU  t.  Vane,  cited  3  P.  Wms.  241. 
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man,  thoagh  erer  so  remote,  by  giving  him  something  he  could  not  be  enti- 
tled to  at  all,  which  would  encourage  these  collusive  agreements. (Ae)  So» 
one  made  tenant  for  life  on  his  marriage,  reversion  to  himself  in  fee,  being 
entitled  to  all  the  windfalls,  might  immediately  strip  the  estate.  There  is 
no  acquiescence  or  length  of  time  here,  which  might  amount  to  waiver  of 
right,  or  aflTord  presumption  of  evidence  in  doubtful  cases;  but  the  plaintiff 
was  not  bom  until  ten  years  after,  not  being  of  age  till  1745,  and  pursued  it 
recently.  There  is  no  difficulty  on  defendant,  in  point  of  evidence,  from 
length  of  time  ;  but  if  there  was,  he  must  have  seen  it  could  not  have  arisen 
till  at  a  distance. 

Ibr  the  DefendanU — This  is  a  new  case  ;  and,  as  admitted,  not  well 
founded  on  law,  so  neither  is  it  in  equity.  Defendant,  on  application  by 
plaintiflTs  father,  agreed,  provided  reasonable  satisfaction  was  made  to  him, 
not  to  take  the  advantage  of  felling  the  timber,  which  he  might.  The  bill, 
then,  is  not  proper  against  him,  without  the  representative  of  the  father. 
•At  law,  no  writ  of  prohibition  or  action  of  waste  lay  against  tenant  for  ^^^g^-i 
life  or  years,  as  the  parties  must  provide  for  that :  since  the  Statute  L  -' 
of  Gloucester,  indeed,  it  is  otherwise.  But  to  whom  could  the  defendant  be 
responsible  ?  Not  to  the  plaintiff)  had  he  been  born  ;  for,  in  point  of  law,  if 
he  was  a  stranger,  (as  a  remainder-man  in  fee  is,  as  to  privity  between  him 
and  tenant  in  tail,)  he  was  liable  only  to  the  lessee  for  life  or  years,  who  was 
responsible  only  to  the  person  having  a  right  to  bring  the  action  of  waste ; 
and  remedy  was  left  over  against  the  stranger,  against  whom  the  action  of 
waste  could  not  be  brought,  as  held  by  Lord  Coke.  Next,  this  is  a  personal 
tort,  which  dies  with  the  party  who  alone  was  liable :  then  it  would  be 
extraordinary,  if  the  representative  of  the  party  committing  waste  should 
not  be  liable,  that  the  defendant  (who  was  never  liable  to  the  person  who 
could  bring  the  action,  nor  even  to  the  lessee  for  life  or  years,  if  living,  as 
the  waste  was  with  his  consent)  should  now  account  for  that  waste.  It  is 
admitted,  that  if  blown  down,  or  cut  without  concurrence  of  defendant,  he 
would  be  entitled  to  the  benefit  of  the  whole  :  how,  then,  is  it  the  act  of  the 
defendant  ?  It  is  singly  the  act  of  the  lessee  for  life.  Suppose  the  lessee 
had  given  the  defendant  so  much  money  not  to  take  the  benefit  of  it :  he 
might  have  done  it  for  a  consideration,  or  for  none  at  all ;  for  why  may  not 
one  renounce  a  right?  And  this  amounts  to  the  same.  Though  this 
Court  will  interpose  to  prevent  waste,  yet  never  where  the  estate  has  ceased 
in  the  person  committing  it.  In  Jems  College  v.  Bloome,{t\  Nov.  19, 
1745,  the  plaintifis  had  made  a  new  lease  to  another ;  and,  aiscovering 
afterwards  that  the  former  lessee  had  cut  down  timber  and  committed  waste, 
brought  a  bill  against  him  for  an  account  thereof.  Your  Lordship  dismissed 
it ;  for  that  where  a  lease  determined,  and  possession  was  quitted,  the  Court 
will  not  decree  an  account ;  though,  where  the  lease  continues,  it  would 
decree  an  account  of  waste,  as  incidental  to  that  jurisdiction  the  Court  has 
to  prohibit  and  enjoin  it.  As  soon  as  severed,  the  property  belonged  to 
the  defendant,  who  might  have  seized  it,  or  brought  an  action  without 
seizing ;  for  the  father  certainly  had  no  other  property  than  a  special 
^interest  in  the  trees,  while  they  continued  annexed.  [Lord  Chan* 
eellor  Hardwicke. — Suppose  the  trustees  had  been  vigilant,  and  ' 


[•457] 


(ib)  Ue  T.  AUton,  1  Bro.  C.  C.  196.  (Z)  3  Atk.  269 ;  Amb.  54. 
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brought  a  bill  to  stay  this  waste,  and  preyed  an  account  of  the  timber  so 
felled  under  this  agreement;  I  think  that  would  be  a  proper  bill  :  and, if 
the  Court  had  made  a  decree,  there  would  be  an  injunction  to  stay  the 
waste ;  and,  incident  to  that,  the  Court  may  decree  an  account  of  the  waste 
already  committed  :  what  would  the  Court  have  directed  to  be  done  with 
the  money  raised  by  the  timber  sold  ?]  The  money,  even  by  the  aid  of 
this  Court,  would  be  decreed  to  defendant.  Udal  v.  Udal^  Aleyn,  81,  aad 
several  other  cases,  shew,  that  the  very  cutting  vests  the  property  in  the 
first  owner  of  the  inheritance.  If  there  had  been  an  intermediate  vested 
remainder  for  life,  it  would  make  no  difference;  for  the  defendant  might 
then  have  seized  or  brought  trover,  though  not  an  action  of  waste ;  and, 
after  the  death  of  the  intermediate  tenant,  might  have  brought  waste  for 
the  waste  in  the  life  of  that  tenant.  But  it  has  never  been  determioed, 
that  the  intermediate  estate  of  the  trustees  should  bar  the  remainder-maD 
in  fee  from  an  action  of  waste,  or  take  away  a  legal  right ;  which  it  is  ad- 
mitted that  would  not  do,  if  they  were  blown  down.  This  estate  in  trusteei 
took  rise  on  political  considerations,  in  the  time  of  the  civil  wars,  to  pre?ent 
any  act  wrongfully  done  to  put  a  period  to  the  estate  ;  and,  being  created 
to  one  particular  purpose,  should  not  be  wrested  to  another,  or  take  awaj 
a  remedy  given  to  the  owner  of  the  inheritance  by  the  statute.  If  the 
lemainder-man  in  fee,  by  action  of  waste,  recovers  the  place  wasted,  the 
remainder-man  coming  in  esse  cannot  recover  this  estate  vested  ;  as  held  ia 
the  Case  of  Lincoln  College,  This  Court  will,  indeed,  under  particular 
circumstances,  at  the  instance  of  trustees,  hearken  to  complaints  by  them; 
and  has  gone  so  far,  in  Mansell  v.  ManstlUim)  as  to  declare  what  its  seoti- 
ments  would  be  in  case  of  a  breach  of  trust  ^here  the  trustees  joined.  Bat 
suppose  they  had  joined,  and  been  parties  to  these  articles,  they  would  not 
have  made  the  legal  right  of  the  parties  in  the  timber,  when  cut,  difierent. 
But  they  did  not  join,  nor  61e  such  bill  to  stay  waste  :  and  there  is  do 
r»45fi1  instance  where  the  Court  ever  interposed  on  their  *omitting  to  act. 
1-  -^  If  by  such  omissions  a  benefit  accrued  to  another,  the  Court  never 
interposes  to  take  it  away,  there  being  instances  to  the  contrary :  as  in 
Partridge  v.  Pawlet^  Hil.  Vac,  1786,(n)  before  your  Lordship,  where 
plaintiflfs  wife,  tenant  for  life  without  impeachment  of  waste,  being  a  sicklj 
person,  was  going  to  cut  down  timber,  to  the  produce  of  which  she  wonld 
be  entitled.  A  bill  was  filed  on  behalf  of  her  sister  to  restrain  her,  for  that 
the  estate  was  subject  to  debts  in  aid  of  the  pcrscvnal,  which  would  probablj 
not  be  sufficient  for  that.  The  Court  granted  the  injunction.  But,  there 
being  no  deficiency  in  the  personal,  a  question  arose,  after  the  wife's  death, 
between  her  husband  and  administrator  and  the  sister,  at  whose  instance 
the  injunction  was  obtained  upon  an  untrue  suggestion,  whether  the  estate 
should  be  put  into  the  same  condition  as  if  no  such  injunction  had  been 
granted.  The  Court  expressed  an  inclination  to  do  so,  if  it  could ;  bat 
though  it  was  a  very  hard  case,  and  a  misfortune  happening  by  act  of  the 
Court  taking  away  a  power  annexed  to  the  tenant  for  life,  yet,  as  an  interest 
was  by  that  means  attached  in  a  third  person,  the  Court  did  not  think  itself 
empowered  to  take  away  that  right.  Then  much  less  will  the  Court, 
where,  by  the  non-opposition  of  the  trustees,  a  benefit  accrues  to  a  third 

(m)  3  P.  Wms.  67a  («)  1  Alk.  467. 
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person.  Whitfield  y.  Betmt{o)  is  a  little  defectively  reported.  It  seems 
there,  as  if  there  were  trustees  to  preserve,  &c. ;  and,  if  there  were,  that 
case  is  a  direct  aathority. 

Lord  Chancellor  Hardwickk. — Partridge  r.  Pawlei  is  not  applicable 
to  the  present  case. 

This  is  of  the  first  impression — of  great  consequence  and  importance  in 
point  of  precedent :  therefore  I  will  take  time  to  consider  of  it. 


♦GARTH  V.  SIR  JOHN   HIND  COTTON.     [♦459] 


[1  VES.  546.— AUGUST  10, 1750.] 


Lord  Chancellor  Hardwickb. — Although  I  have  taken  a  great  deal 
of  pains,  I  cannot  yet  form  an  opinion,  from  an  apprehension  of  breaking 
in  upon  the  rules  of  law,  or  establishing  a  dangerous  precedent  in  a  court 
of  equity.  The  case  is  admitted  to  be  entirely  new.  The  strength  of  the 
argument  for  the  plainiifT  is  on  the  authority  of  Pye  v.  George^{cC)  and 
'Mansell  v.  Man8elU[b)  where  the  Court  has  considered  trustees  to  preserve 
contingent  remainders  as  trustees  to  all  other  purposes,  so  as  to  be  affected 
by  breach  of  trust  and  all  the  consequences  :  and,  therefore,  if  they  have 
been  negligent  in  not  bringing  a  bill  to  restrain  the  waste,  it  should  not  turn 
to  the  prejudice  of  the  remainders,  when  in  esse.  But  it  deserves  to  be 
considered,  whether  they  have  any  trust  to  preserve  the  timber,  because 
their  legal  estate  is  not  at  all  for  that  purpose,  being  only  an  estate  pour 
autre  vie  ;  by  which  there  is  no  interest  in  or  power  over  the  limber,  and 
which  is  at  an  end  as  soon  as  the  first  tenant  for  life  dies.  It  is  said,  they 
might  bring  a  bill  for  an  injunction  to  slay  waste,  before  the  contingent 
remainders  vested  ;  and  I  am  of  that  opinion  ;  but  I  do  not  know  that  arises 
out  of  their  trust  for  the  timber.  It  is  a  bill  by  amicus  curiae  ;  as  in  a  bill 
on  behalf  of  an  infant  in  ventre  sa  mere,  to  stay  waste.  Till  the  estate 
attaches  in  possession  they  have  nothing  to  do  with  the  timber.  If,  indeed, 
there  is  a  forfeiture  for  the  first  tenant  for  life,  they  would  have  a  right  to 
the  shade,  &c.,  but  nothing  to  do  with  it  during  the  life  of  the  tenant  for 
life.  This  is  no  opinion,  but  only  my  doubts  from  the  breaking  in  on  the 
rules  of  law  on  the  one  hand,  and  on  the  other  the  laying  down  a  precedent 
in  equity  which  might  be  dangerous.     Let  it,  therefore,  be  spoke  to  again 

(o>  2  P.  Wms.  240 ;  see,  also,  Bewiek  v.  Whitfeltl,  3  P.  Wm».  267. 
(a)  2  Sfdk.  680.  (6)  2  P.  Wms.  678. 
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next  tenn.  I  can  find  no  case  where  the  court  has  preaerred  the  timbir, 
r»4flOl  ^'^^"S^  ^^^  ♦down  by  wrong,  for  ihe  benefit  of  the  coniingeot  re- 
L  J  mainders.  In  Whitfield  ?.  Bewit,{c)  it  was  not  by  accident,  balbf 
wrong ;  and  though  Peere  Williams  has  not  mentioned  whether  there  were 
trustees  to  preserve,  &c.,  I  have  looked  into  it,  and  find  there  were. 

Michaelmas  Term,  1750,  it  was  argued  again. 

For  ihe  Plaintiff'. — ^The  bill  is  against  the  defendant  only  ao  far  as  he 
has  been  benefited  himself  by  agreeing  to  this  act,  which  is  a  detriment  to 
the  plaintiff's  inheritance.  The  case  is  new  in  specie,  but  the  Court  will 
go  on  the  general  principles  of  law  and  equity.  The  whole  merits  depend 
on  two  points ;  first ^  whether,  on  application  by  the  trustees  at  the  time  of 
the  agreement  the  Court  would  have  restained  them  both — the  tenant  for 
ninety-nine  years  from  cutting  by  license  of  the  remainder-man,  and  tbe 
remainder-man  from  coming  upon  the  estate  by  license  of  the  tenant ;  neitt 
if  so,  whether  satisfaction  ought  not  to  be  decreed  for  that  act,  when  done, 
which  the  Court  would  have  prevented,  as  against  conscience. 

As  to  the^r«/.  To  shew  that  the  Court  would  have  done  so,  it  is  oecei- 
sary  to  state  the  notion  of  justice  established  as  to  preserving  timber,  houses, 
mines,  and  other  things,  capable  of  being,  in  fact,  severed  from  the  inheri- 
tance, and  which  yet  are  part  of  it  in  notion  of  law,  and  considered  ts 
annexed.  There  are  but  four  cases  in  which  a  court  of  equity  interposes 
to  preserve  an  inheritance  entire.  First,  where  there  is  no  legal  remedj 
whatever  that  extends  so  far  as  to  answer  the  intent  of  the  settlement  under 
which  all  claim,  and  from  which  intent  it  is  clear  that  what  is  doing  is  wrong. 
This  holds  where  tenant  in  tail  apres  possibility,  &c.,(^)  or  wife  tenant 
in  tail  ex  provisione  viri,  goes  to  pull  down  houses,  or  commit  destrao* 
tion.  No  action  of  waste  or  of  property  can  be  brought,  yet  this  Court 
will  enjoin  ;  Mrahal  v.  Bubb,  2  Sho.  69,(e)  and  Cooke  v.  fVhaley,  1  Eq. 
Ca.  Ab.  400;  because  the  mansion-house  is  settled  as  well  as  the  rest; 
and  this  tenant  in  tail  apres,  &c.  is  but  tenant  for  life,  who  could  not  do  it, 
though  he  was  so,  without  impeachment  of  waste.  This  is  the  roost 
r»4fln  •"c*c'^U""s^^^^'®°  *^^  equity — in  the  time  of  Richard  II.,  (Moor, 
I-  ^  554,)  and  several  precedents  in  Ilcnry  VIII.  and  Edward  VI.;  hat 
since  the  Case  of  Rahy  Castle^{f)  it  is  established.  There  was  tenant, 
without  the  impeachment  of  waste,  (which,  since  Lewis  Bowleses  ea8e,(g) 
gives  leave  to  commit  waste,)  yet  would  not  this  Court  suffer  it,  because 
contrary  to  the  form  of  the  settlement,  though  there  was  no  legal  remedy. 
On  the  same  principle  have  been  cases  as  to  an  avenue  in  a  park  for  orna- 
ment or  shelter.  Secondly,  where  there  is  a  temporary  impediment  to  the 
remedy  at  law,  so  that  the  act  is  at  the  time  dispunishable,  equity  interposes ; 
as,  where  there  is  an  intermediate  tenant  for  life,  the  remainder-man  of  inheri- 
tance cannot  bring  an  action  for  waste  by  the  first  tenant  for  life,  for  tbe  sake 
of  the  preservation  of  the  innocent  remainder  for  life  :  2  Inst.  301.  It  is  not 
so  if  it  was  a  remainder  for  years,  and  it  would  not  be  destroyed  by  the 
action.     But  a  stronger  case  is  of  an  estate  for  life,  remainder  for  life,  withoat 

(c)  2  P.  Wm«.  240.  (d)  After  poesibilily  of  isaae  extinct 

(«)  2  Ex.  Ab.  757  ;  2  Freem.  53 ;  2  Swanvt.  172,  n. 

(/)  Vaner.  Lord  iSariiaril,  Preo.  Ch.  454 ;  Gilb.  £q.  Rep.  127;  1  Eq.Al>.  399;  I 
BtlL  161 ;  2  Vera.  738.  (^)  11  Co.  79. 
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impeachmeDt  of  waste,  and  with  a  power  to  commit  waste :  both  agree  to 
commit  waste,  and  though  dispunishable  at  law,  yet  ihis  Court  would  enjoin, 
00  the  principle  that  it  was  an  injury  to  the  inheritance,  although  it  was  a 
bare  contingency  whether  it  would  be  a  prejudice  to  the  owner  of  the 
inheritance  or  not;  which  was  Lady  EvelMs  cast:{h)  so,  in  Fleming  7. 
Itemingf  though  no  remedy  at  law.  The  third  case,  where  there  is  a 
remedy  in  equity  only,  is,  where  a  person,  who  may  be  consequentially 
injured  by  the  waste,  from  the  weakness  of  his  estate,  has  no  remedy  at 
all  at  law ;  as,  where  tenant  for  life ;  remainder  for  life,  with  or  without 
impeachment  of  waste ;  remainders  over,— on  the  bill  of  remainder-man 
for  life,  the  Court  would  restrain  the  first  tenant  for  life  from  committing 
waste :  Dayrell  v.  Champnes8.{i)  If  guardian  of  infant,  tenant  in  tail, 
cats  down  the  whole  timber,  the  Court  will  not,  on  application  of  the 
remainderman,  enjoin  ;  which  was  SavUle  t.  Savillej{k)  although  the  infant 
there  was  Tery  ill,  and  did  die  before  he  came  of  age :  but  if  done  in  such 
a  way  as  to  be  to  the  prejudice  of  the  infant  himself,  on  the  application  of 
the  infant,  the  Court  will  judge  what  is  for  his  benefit.  The  fourth,  and 
^most  material  to  the  present  case,  is,  where  new  limitations  are  p«^|.o-i 
introduced  and  allowed  by  law  and  courts  of  justice,  since  the  time  L  -* 
that  all  the  doctrine  about  waste  was  settled.  Since  the  Statute  of  Glou* 
cester,  courts  of  law  cannot  adapt  their  remedy  to  a  new  purpose :  then 
the  Court  interposes  on  the  foundation  of  justice, and  on  the  principle,  that, 
this  new  sort  of  limitation  being  introduced,  it  must  be  protected  in  all  its 
consequences,  because  the  limitation  itself  the  law  allows.  Executory 
devises  and  springing  uses  existed  not  before  the  lime  of  King  Henry 
YIII.  Then  none  of  the  rules  %(  law  concerning  waste  can  be  applied  to 
them ;  and  any  man  having  a  fee  subject  to  be  defeated  on  a  contingency, 
may,  in  point  of  law,  pull  down  houses  and  cut  down  all  the  timber  :  no 
legal  remedy,  as  action  of  waste  or  trover  for  the  timber,  lies,  nor  a  prohi- 
bition ;  but  in  equity  there  is  a  remedy.  In  Robimon  v.  LUion,{l)  the 
inheritance  being  given  over  to  the  daughters  on  a  contingency,  your  Lord- 
ship thought  the  intent  was,  that  the  whole  and  every  part  of  the  inheri- 
tance should  be  preserved  to  wait  that  contingency,  and  that  a  bill  may  be 
brought  for  infant  in  ventre  to  stay  waste,  the  statute  of  King  William(m) 
having  declared  him  capable  of  taking — that  is,  preserved  a  contingent 
remainder  to  him ;  yet  that  infant  has  no  legal  remedy,  nor  after  his  birth 
can  he  bring  trover.  This  Court  then  interposes,  because  the  law  does 
not.  When  the  legal  remedy  about  waste  was  established,  no  such  thing 
was  known  in  the  law  as  a  contingent  remainder  which  might  not  be 
destroyed  by  the  tenant  for  life  and  first  owner  of  the  inheritance.  It  was 
of  no  value  at  all ;  and  then  why  should  part  be  preserved  ? — which  was 
the  ground  of  the  determination  in  Udal  v.  Udal,{n)  and  1  Roll.  Ab.  119.(o) 
This  limitation,  being  for  years,  could  not  then  exist  at  all,  as  there  must 
be  a  freehold  to  support  the  contingent  remainders ;  but  it  is  now  allowed, 
being  introduced  at  the  time  of  the  troubles,  about  1640,  by  Sir  Geoffry 
Falmeff  who  invented  it  for  preservation  of  contingent  remainders  ;  but 

(A)  Cited  2  Freem.  55.  (t)  1  Eq.  Ab.  400. 

(k)  SaviUe*9  ca$e,  Mos.  S224 ;  cited  Ca.  t  Talb.  16. 
({}  3  Alk.  209.  (m)  10  &,  ]  1  Will  3.  o.  16. 

(n)  Aleyn,  81.  (o)  VvtdoU  v.  VvtdaU. 
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no  legal  remedy  is  adapted  to  it.  The  Court,  then,  will  met  on  the  same 
principle  as  in  executory  devises,  which  are  jery  like  this,  being  a  limita- 
-.  lion  *lo  arise  on  a  contingency.  Where  indeed,  there  are  no  traa- 
L  ^  tees  to  preserve,  &c.,  this  Court  would  not  grant  an  injunctioo 
to  stay  waste  against  tenant  for  life  and  first  owner  of  the  inheritance,  wtio 
by  the  rule  of  law,  may,  notwithstanding  the  contingent  remainders,  do 
what  they  will  with  the  whole  estate,  and  then  may  with  part  of  it ;  this 
Court  not  relieving  against  a  general  rule  of  law.  But,  now  such  trnslees 
are  allowed  and  approved  of,  they  must  execute  this  trust  according  to  the 
different  remedy  the  constitution  allows,  to  preserve  every  part  of  it ;  so 
that,  if  tenant  for  life  levies  a  fine,  his  particular  estate  is  forfeited  ;  they 
shall  enter,  but  though  they  do  not,  their  right  of  entry  shall  preserve  all 
the  contingent  remainders.  If  he  fells  timber,  there  is  no  remedy  at  law; 
they  must  apply  to  this  Court ;  and  it  is  established,  that,  on  an  executory 
devise,  this  Court  will  interpose.  But  they  are  more  emphatically  entiilfHi 
to  this  here  ;  for  the  very  purpose  for  which  they  have  an  estate  for  life  is  to 
preserve  the  contingent  estate  afterwards  to  arise,  this  Court  considering  it 
as  an  executory  trust ;  so  that,  if  they  had  brought  a  bill,  both  would  have 
been  prevented,  because  both  were  doing  an  injury — the  owner  of  the  in- 
heritance, in  cutting  down  before  it  was  his  day,  as  in  Lady  EveUn*$ 
€ase;{p)  and  it  would  be  of  very  extensive  consequence  if  a  court  of  equity 
should  not  interpose,  when  there  is  no  legal  remedy  adequate.  A  right 
without  a  remedy  is  a  solecism  ;  this  Court  finds  one,  as  in  case  of  infant 
in  venire,  of  executory  devises,  and  where  there  are  temporary  irapedi- 
ments.  If,  on  such  a  bill  by  the  trustees,  the  Court  would  not  resirainf 
the  argument  must  be  given  up.  None  but  the  trustees  could  apply ;  for, 
though  any  one  may  file  a  bill  in  the  name  of  an  infant  in  ventre,  consid- 
ered as  having  existence  in  many  cases,  it  is  not  so  here ;  but  the  trustees, 
who  have  a  foundation  to  go  upon,  as  having  a  remainder  themselves  pre- 
judiced by  this  act,  can  alone  apply. 

If,  then,  the  trustees,  through  ignorance  or  neglect,  did  not  bring  such 
bill,  the  second  consideration  arises,  whether  satisfaction  ought  not  to  be 
made  now.  Should  this  Court  say,  they  only  enjoin,  there  is  no  adequate 
r*4fi4l  remedy,  for  it  *might  be  then  done  by  surprise.  Lord  Barnard 
L  -•  was  not  only  restrained,  but  obliged  to  make  satisfaction  and  restore, 
on  the  principle  that  the  Court  would  have  prohibited  him,  and  that  com- 
plete justice  could  not  otherwise  be  done.  Where  trees  are  cut  down, 
specific  satisfaction  cannot  be  decreed  ;  it  then  is  only  by  way  of  compen- 
sation by  damages.  A  bill  to  stay  waste  draws  after  it  an  account  of  the 
waste  committed.  If  the  injunction  is  disobeyed,  an  attachment  would 
issue  :  the  terms  on  which  the  Court  would  suffer  the  contempt  to  be  cleared 
would  be  on  paying  costs  of  the  contempt,  and  making  satisfaction  as  far 
as  could  be;  for  the  commitment  is  only  a  mean,  and  otherwise  no  one 
would  value  risking  the  contempt.  It  is  a  maxim,  that  neither  infant  nor 
person  unborn  can  sufller  by  laches  of  a  trustee,  or  of  the  person  who  ought 
to  act ;  but  the  doctrine  contended  for  would  put  their  fate  in  the  power  of 
these  trustees.  If  trustees  join  in  destroying  contingent  remainder,  it  wonki 
take  effect  at  law,  but  this  Court  would  set  it  up  again,  and,  if  it  got  into 

(p)  Cited  3  Freem.  55. 
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the  hands  of  a  parohaser  without  notice,  would  made  tenant  for  life,  and 
every  one  who  joined,  make  satisfaction.  If,  indeed,  the  trees  were  blown 
down,  or  cut  by  wrong  or  trespass,  without  permission  of  the  owner  of  the 
inheritance,  the  property  would,  ex  necessitate,  be  the  defendant's,  as  it 
cannot  be  in  abeyance,and  the  severance  was  without  default ;  there  would 
be  nothing  of  which  this  Court  can  lay  bold  of  against  his  conscience, 
Whitfield  V,  Bewit^  as  in  2  P.  Wras.,  240,  is  no  authority  in  the  present 
case.  On  searching  the  register,  it  appears,  indeed,  that  there  were  trus- 
tees ;  but  the  Court  did  not  go  on  that ;  the  objection  was  not  taken,  nor 
did  the  argument  proceed  on  it.  If  no  satisfaction  can  be  obtained  for  this, 
timber  may  be  destroyed  and  mines  opened  on  every  estate,  contrary  to  the 
intent  of  the  makers  of  the  settlement,  and  of  every  one  entitled  under  it, 
except  the  first  owner  of  the  inheritance,  who  may  destroy  the  whole,  or 
work  the  mines  barely  on  consent  of  a  common  farmer  for  Hfe,  by  collusion 
with  him,  or  ex  vi  if  he  does  not  agree;  an  action  for  the  loppings  and 
shade  could  be  only  brought  by  the  tenant,  which  it  would  be  *worth  r-^Anm-y 
while  to  pay  on  a  wooded  estate.  There  are  few  estates  in  Eng-  L  J 
land  which  are  not  left  for  years ;  and  the  first  owner  of  the  inheritance 
(although  his  remainderis  very  remote)  may,  by  joining  with  such  tenant, strip 
the  estate,  for  trespass  or  waste  cannot  be  brought  against  him.  This  argu- 
ment, ab  iuconvenienti,  is  the  strongest  at  law  as  well  as  equity.  Aa, 
therefore,  the  law  allows  these  contingent  limitations  to  be  made  and  pre- 
served, and  most  lands  in  the  kingdom  are  so  settled,  and  the  intent  of  the 
parties  is  to  preserve  the  timber  as  well  as  the  rest,  and  as  there  is  no  legal 
remedy,  this  Court  will  find  one,  which  will  not  be  adequate  if  satisfaciioa 
is  not  made  after  the  act  is  done.  This,  therefore,  is  not  a  particular  case, 
but  a  very  general  and  universal  one. 

For  the  defendant  was  cited  Claxton  v.  Claxton^  2  Vern.  152  ;  ^spin- 
wall  V.  Leigh,  2  Vern.  218;  and  that,  if  the  parties  were  disabled  from 
severing  the  timber,  it  might  be  kept  too  long  on  the  estate,  and  rest  in  sus- 
pense for  several  years,  to  the  detriment  of  the  public. 

LoBD  Chamcbllor  Hardwickb  took  further  time  to  consider  of  it ;  and 
SirJobn  Hind  Cotton  having  died  pending  the  suit,  and  the  cause  revived 
against  his  representatives,  his  Lordship  gave  judgment,  5th  February, 
1753. 

Lord  Chancbllor  Hardwickr.(^  ) — The  end  of  the  bill  is,  that  defend- 
ant may  account,  and  make  satisfaction  to  the  plaintifi*,  for  all  such 
sums  of  money  as  he  hath  received  by  a  fall  of  timber  upon  the  estate  in 
question,  in  the  year  1714,  with  interest. 

The  case  is  this  : — Richard  Garth,  Esq.,  being  seteed  in  fee,  by  will  de- 
vised to  Richard  Bovey,  father  of  the  plaintiff,  for  ninety-nine  years,  if  he 
should  so  long  live,  without  impeachment  of.  waste,  voluntary  waste 
excepted,  on  condition  he  took  upon  himself  the  surname  of  Garth  ;  and 
from  and  after  the  forfeiture  or  determination  of  that  estate,  to  the  use  of 
trustees  during  the  life  of  the  said  Richard  Bovey,  in  trust  to  preserve 
contingent  estates,  hut,  nevertheless,  to  permit  the  said  Richard  Bovey,  at 

iq)  1  Dick.  183.    This  case  wu  copied  fton  Lord  Uardwiekt^s  wfilten  aifiMBeot 
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r»4flfl"l  *"^  *^^^^  ^*'  ^"^'  *^  ^^  twenty-one  •years,  to  recetTO  the  rents, 
t-  -^  issues,  and  profits  thereof  during  his  life,  with  remaiDder  to  his 
first  and  other  sons  in  tail  male.  Afier  this  there  are  remainders  to  Avery 
Garth  and  his  sons  in  like  manner,  (all  which  determined  sooo  after  tha 
testator's  death,)  with  the  altimate  remainder  to  Sir  John  Hind  Coltoo,  the 
defendant's  grandfather,  in  fee  simple. 

Of  this  will  the  testator  made  Caiberine,  his  wife,  execatriz. 

On  the  18lh  of  July,  1700,  the  testator  died. 

On  his  death  the  plaintiff's  father  entered  upon  the  estate,  and  performed 
the  condition  of  taking  on  himself  the  surname  of  Grarth. 

Sir  John  Hind  Cotton,  the  plaintiff's  grandfather,  died,  whereby  the 
remainder  in  fee  descended  to  the  last  Sir  John  Hind  Cotton,  his  son  and 
heir,  and  in  whom  the  remainder  of  inheritance  was  become  vested. 

On  the  12th  February,  1718,  the  plaintiff's  father  executed  a  letter  of 
attorney  to  Reginald  Marriot,  authorising  him  to  come  to  an  agreement 
with  Sir  John  Hind  Cotton,  the  remainder-man  in  fee,  for  a  fall  of  timber 
on  the  estate. 

On  the  Idih  of  July,  1714,  articles  were  entered  into  betMreen  the  plain- 
tiff's father,  by  Mr.  Marriot,  his  attorney,  on  the  one  part,  and  Sir  John 
Hind  Cotton,  the  defendant's  father  on  the  other  part,  reciting  that  the 
plaintiff's  father  was  seised  for  life,  (which  is  not  true,  for  his  estate  was 
only  for  ninety-nine  years,  determinable  on  his  life,)  with  remainder  to  all 
his  sons  in  tail  male,  with  remainder  to  Sir  John  Hind  Cotton  in  fee  ;  that 
the  plaintiff's  father  had  then  no  issue  male  ;  that  he  had  desired  Sir  John 
Hind  Cotton  to  consent  to  the  cutting  down  and  selling  part  of  the  timber 
then  standing  and  growing  upon  the  premises. 

Upon  these  recitals  it  is  agreed  that  some  person  authorised  by  the 
plaintiff's  father,  and  some  person  authorised  by  Sir  John  Hind  Cotton, 
should  view,  and  mark  what  limber  trees  were  then  fit  to  be  cut  down ; 
that  then  the  parties  should  agree  and  appoint  by  writing  under  their 
r»iA7l  *^^°^^»  ^^^  many  of  the  trees  so  marked  should  be  cut  down,  and 
L        ^  sold  for  the  best  prices  that  could  be  got. 

That  Sir  John  Hind  Cotton  should  not  take  any  advantage  of  the  cutting 
of  the  timber,  nor  should  it  be  esteemed  waste,  nor  any  advantage  uken 
thereof  on  pretence  of  its  being  waste. 

The  first  trust  of  the  money  to  arise  by  sale  of  the  timber  is,  that  it  shall 
be  applied  to  pay  all  such  debts  as  were  owing  by  the  testator  at  his  death, 
together  with  the  legacies  by  him  given,  which  have  not  been  nor  shall  be 
paid  out  of  the  personal  estate,  (although  it  is  admitted,  by  the  answer  of 
the  original  defendant.  Sir  John  Hind  Cotton,  the  defendant's  father,  that 
the  estate  devised  was  not  subject  to  the  payment  of  the  testator's  debts  ;)  that 
the  residue  of  the  money  arising  by  the  sale  of  the  timber  should  be  divided 
into  moieties  between  the  plaintiff's  father  and  the  late  Sir  John  Hind 
Cotton. 

The  articles  then  take  notice,  that  there  was  a  snm  of  1787/.  5s.  Od. 
then  in  the  hand  of  one  of  the  Masters  of  this  court,  being  the  produce  of 
timber  sold  off  the  estate  by  Sir  John  Hind  Cotton,  the  defendant's  grand- 
fether,  which  was  claimed  by  both  parties;  and  it  is  agreed  that  the  money 
shall  be  paid  out  of  court,  and  applied  to  the  same  purposes  as  the  money  to 
arise  by  the  timber  then  to  be  felled. 
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It  is  further  agreed,  that  the  death  of  the  plaintiflf's  father  without  issue 
male,  or,  his  having  issue  male,  on  the  death  of  Sir  John  Hind  Cotton, 
should  make  no  alteration  in  the  terms  thereby  agreed  on ;  but  that  the 
parties,  their  executors  or  administrators,  should,  notwithstanding  any  death 
Of  alteration,  have  the  like  share  and  benefit  of  the  wood  and  timber  to  be 
felled  and  cut  down  as  if  all  such  wood  and  timber  had  been  felled  and  cut 
down,  and  the  money  divided  and  paid  between  the  plaintiff's  father  and 
Sir  John  Hind  Cotton,  before  such  death  or  alteration. 

Then  follows  a  clause  for  applying  the  testator's  personal  estate,  in  the 
first  place,  to  the  payment  of  his  debts  and  legacies. 

Sir  John  Hind  Cotton,  the  original  defendant,  admits,  *by  his  first  r»^|.g-i 
answer,  (which  is  not  replied  to,)  that  he  received  about  the  sum  of  L  -^ 
1000/.  for  his  share  of  the  money  for  which  the  timber  was  sold. 

At  the  time  of  entering  into  these  articles,  and  when  the  timber  was 
felled  and  disposed  of,  the  plaintiff  was  not  born,  but  his  father  was  then 
married  to  Mary  PuUen,  his  first  wife  ;  and  it  was  sworn  by  the  first  an- 
swer, that  he  had  been  married  to  her  for  several  years  without  having  any 
issue,  and  was  not  then  likely  to  have  any  by  her. 

In  September,  1716,  she  died  without  ever  having  had  any  issue; 
and  sometime  after,  the  plaintiff's  father  intermarried  with  Elizabeth 
Emmerson. 

On  the  26th  of  May,  1724,  the  plaintifi*  was  born,  which  was  about  ten 
years  after  entering  into  the  articles. 

On  the  11th  of  January,  1727,  the  plainiiflf's  father  died,  leaving  the 
plaintifi^,  his  only  son,  an  infant,  who  then  became  entitled  to  the  estate  as 
tenant  in  tail  in  possession. 

On  the  26th  of  May,  1745,  the  plaintifif  attained  his  age  of  twenty-one 
years,  and  in  Trinity  Term  following  suffered  a  recovery  of  the  estate  to 
the  use  of  himself  and  his  heirs. 

On  the  20th  of  May,  1748,  the  original  bill  was  brought  by  the  plaintiff 
against  Sir  John  Hind  Cotton,  who  dying  before  a  determination,  the  suit 
bath  been  revived  against  the  defendants,  his  executors,  and  the  same  relief  is 
prayed  out  of  his  assets,  and  assets  are  admitted. 

Upon  this  case  the  general  question  is,  whether  the  plaintiff  is  enti- 
tled to  satisfaction  for  so  much  as  Sir  John  Hind  Cotton  the  father,  received 
out  of  the  inheritance  by  the  fall  and  sale  of  timber,  before  the  plaintifif  came 
in  esse,  and  consequently  before  he  had  any  estate  in  him  in  the  land,  and 
whilst  the  remainder,  which  vested  in  him  afterwards,  rested  in  mere  con- 
tingency or  possibility. 

This  hath  been  admitted  at  the  Bar,  on  all  sides,  to  be  entirely  a  new 
question,  upon  which  there  is  no  precedent,  and  which  hath  never  been 
brought  into  judgment  before. 

It  bath  been  admitted,  also,  that  the  plaintiff  can  have  no  remedy  at  law, 
either  in  his  own  name  or  in  the  names  of  the  trustees  to  preserve 
contingent  remainders,  but  that  his  only  possible  remedy  is  in  a  court  of 
equity. 

♦This  made  it  necessary  for  the  Court  to  proceed  with  great  r^^gg-i 
deliberation  before  a  decision  was  made,  which  would  be  the  first  ^  -^ 
preeedent  after  the  invention  of  trustees  to  preserve  contingent  remainderi. 
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now  about  a  hundred  years  since,  and  which  may  have  exteosife  come- 
quences  as  to  other  cases  that  may  arise. 

In  order  to  determine  whether  the  plainliflT  is  entitled  to  the  relief  ht 
prays,  it  will  be  n('cessa4'y  to  take  several  matters  into  consideration — to  lay 
down  some  that  are  plain,  and  to  clear  and  establish  others  that  appeit 
more  doubtful. 

Firsts  that  the  stripping  of  this  estate  of  the  timber  was  a  wrongful aa 
is  clear  from  the  nature  of  the  limitations. 

The  plaintiff^' a  father  was  only  tenant  for  year$t  punulwble  for  wilftd 
waste,  and  had  no  present  right  to  or  interest  in  the  timber^  other  tim 
the  mast,  and  shade,  and  necessary  botes. 

The  defendant's  father  had  no  present  right  to  cut  it  down,  bat  in  bis 
turn,  according  to  the  order  of  limitation.  It  is  true  the  inheritance  wts 
vested  in  him,  subject  to  open  and  let  in  the  contingent  remainder,  wbeo 
a  son  should  come  in  esse ;  and  in  that  quality  the  timber  part  of  the 
inheritance  was  vested  in  him,  but  he  had  no  present  right  to  take  and  ase 
it.  The  trustees  who  were  seised  of  the  freehold,  might  have  restrained 
him  in  this  court  by  injunction,  and  the  plaintiflf  might  have  brought  ai 
action  of  trespass  against  him  for  his  enlry  and  tortious  act. 

Further,  it  was  ihe  duty  of  the  plaintiff's  father  so  to  have  done,D« 
only  in  respect  of  the  trespass  upon  himself,  which  he  might  have  waiFed, 
but  in  respect  of  the  privity  which  was  in  expectancy  between  the  tenant 
for  years  and  the  contingent  remainder-man,  when  he  should  come  io  e^e; 
for  between  the  tenant  for  years  and  the  lessor,  or  the  remainder-maoof 
ihe  inheritance,  there  is  a  privily  ;  and  before  the  statute  of  quia  emplom 
terrarum  a  tenure  arose  :  and  this  makes  a  tenant  for  years  a  kind  of  fidu- 
ciary for  the  lessor,  or  the  remainder-man  who  stands  in  his  place. 

As  this  act  was  wrongful,  both  in  Mr.  Qarth  the  plaintiff's  father, and 
r»47ftl  '^®  *^^®  ^'"^  ^^^^  Hind  Cotton,  so  this  wrong  *was  committed  coilu- 
L  -^  sively  between  them  :  when  I  say  collusively,  I  do  not  mean  an 
injurious  intention,  for  they  might  mistake  their  right;  but  that  will  oo( 
vary  the  case  in  respect  to  the  right  of  others.  This  appears  by  the  whole 
frame  of  the  articles,  which  are  an  agreement  to  do  what  neiiher  of 
them  alone,  nor  both  together,  had  a  right  to  do.  In  order  to  this,  ibe 
plaintiff's  father  is  recited  to  have  the  freehold,  which  he  had  not.  A 
colour  is  given  to  the  transaction,  as  if  it  were  for  payment  of  the  debts  of 
the  father,  to  which  it  is  admitted  the  estate  was  not  liable  ;  and  it  is  ex* 
pressly  stipulated,  that,  even  in  case  the  plaintiff's  father  should  die,  leaving 
issue  male,  before  all  the  timber  should  be  felled  and  the  money  divided, 
the  parties  to  these  articles,  i.  e.  the  tenant  for  years  and  the  remote  remain- 
der-man, should  have  the  same  shares  as  if  all  the  timber  had  been  felW 
and  the  money  divided  before  such  death  or  alteration  had  happened. 

Can  there  be  a  stronger  proof  of  collusion  than  this?  The  tenant  for 
years  enters  into  an  ogreement,  not  only  contrary  to  his  general  privity  and 
trust,  (if  I  may  so  speak,)  but  both  the  parties  bind  themselves  in  plain 
terms  to  injure  the  remainder-man,  even  after  his  estate  should  become 
vested,  if  that  event  should  happen  before  this  destruction  was  complete"' 

The  n^x/ thing  which  is  plain  and  self-evident  is,  that  this  wrongful 
collusive  transaction  had  turned  to  the  damage  and  loas  of  the  plaintiff. 
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The  next  inquiry  is,  whether  the  plaintiff  is  entitled  to  any  remedy  id 
this  court  upon  the  principles  of  equity. 

At  law,  it  is  admitted,  as  I  said  before,  that  he  can  have  none ;  and  it 
inust  be  admitted  further,  that,  if  the  limitation  to  trustees  to  preserve  con- 
tingent remainders  had  been  out  of  the  case,  he  would  have  had  none. in 
equity. 

Indeed,  as  the  plaintiff's  father  was  made  only  tenant  for  years,  if 
there  had  not  been  such  a  limitation  to  the  trustees,  all  the  contingent 
remainders  would  have  been  void,  for  want  of  an  estate  of  freehold  to  sup- 
port them ;  and  Sir  John  Hind  Cotton  would  have  had  the  immediate  free- 
hold as  well  as  the  inheritance  in  him,  which  would  have  given  him  a 
clear  right.  But  if  the  plaintiff's  father  had  been  »tenant  for  p*.-,-, 
Jjfe,and  there  had  been  no  such  limitation  to  the  trustees,  the  plain-  L  *"*J 
liff  could  even  then  have  been  entitled  to  no  remedy,  because  his  whole 
use  in  the  land,  whilst  it  remained  in  contingency,  would  have  been  in  the 
power  of  the  tenant  for  life  to  bar  by  fine,  feoffment,  or  surrender  to  the 
remainder-man  vested ;  and  there  could  have  been  no  pretence  for  this 
court  to  interpose  to  preserve  or  restore  to  him  part  of  that  inheritance,  the 
whole  of  which  was  in  the  power  of  the  tenant  for  life. 

Therefore,  the  stress  and  foundation  o(  ihe  plaintiff* a  equity  depencU 
entirely  t^on  the  estate  limited  to  the  trustees  to  preserve  the  contingent 
uses,  and  the  consequences  from  thence. 

In  order  to  determine  concerning  the  force  and  operation  of  this  in  the 
present  case,  I  will  consider — 

Firsts  what  is  the  intention  and  use  of  creating  limitations  to  trustees 
for  preserving  contingent  remainders. 

Secondly,  what  estate  such  trustees  take  in  point  of  law,  and  what  actions 
they  may  maintain  at  common  law. 

Thirdly,  what  is  the  nature  and  extent  of  this  trust  in  equity,  and  what 
remedy  they  may  pursue  in  this  court. 

Fourthly,  how  far,  and  in  what  cases,  such  trustees  may  be  charged  in 
equity  for  a  breach  of  trust,  or  any  other  person  be  affected  by  their  acts, 
or  laches,  in  hreach  of  their  trust. 

First,  The  intention  of  limitation  to  trustees  to  preserve  contingent  uses 
look  its  rise  from  the  determination  of  two  great  cases,  reported  by  Lord 
Coke,  in  his  first  volume— Chudleigh's  case,{r)  Hil.,  31  Eliz.,  and  Archer^s 
case,(s)  Mich.,  39  Eliz. ;  though  it  was  several  years  after  those  resolutions 
before  that  light  was  struck  out,  and  it  was  not  brought  into  practice 
amongst  conveyancers  till  the  time  of  the  usurpation,  when,  probably,  the 
providing  against  forfeitures  for  what  was  then  called  treason  and  delin- 
quency was  an  additional  motive  to  it. 

Let  us  see,  then,  what  were  the  claims  and  defects  which  wanted  to  be 
filled  up  and  remedied  in  consequence  of  those  two  judgments. 

The  grand  dispute  in  Chudleigh*s  case  was  concerning  the  power  of 
•feoffees  to  uses  created  since  the  stat.  27  Hen.  8,  c.  10,  to  destroy  p^.-on 
contingent  uses  by  fine  or  feoffment  before  the  contingent  use  came  L  J 
into  being. 

(r)  1  Co.  130,  Poph.  70,  and  1  And.  309,  where  it  b  best  reported. 
W  1  Co.  63,  ^ 
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In  order  to  determine  this,  the  judi^cs  entered  into  rery  refined  and  spe- 
culative reasonings,  some  of  which  (I  speak  it  with  reverence)  are  not  veij 
easy  to  comprehend. 

They  all  agreed,  that  where  there  is  a  conveyance  to  us^,  to  the  use  of 
the  father  for  life,  remainder  to  his  first  and  every  other  son  in  taiU  with 
remainder,  over — in  ail  those  cases  no  estate  at  all  is  left  in  the  feoffees,  but 
the  whole  estate  is  divested  and  drawn  out  of  them  by  the  statute  of  Uses. 

But  then  came  the  question  respecting  the  contingent  uses  to  the  sobs 
not  in  esse.  On  the  one  side,  though  they  admitted  they  bad  no  estate  left 
in  the  feofiees,  yet  they  said  there  was  a  scintilla  juris,  a  power  of  entry 
to  preserve  the  contingent  uses,  if  by  reason  of  disseisin  or  disturbance  of 
the  estate,  there  should  be  occasion  ;  for  say  they,  no  use  can  be  executed 
by  the  statute  unless  there  be  a  person  seised  to  the  use,  and  also  a  cestui 
que  use.  And,  if  any  disseisin  or  disturbance  of  the  estate  should  happen, 
the  right  to  the  use  cannot  be  executed  within  the  statute :  therefore,  lest 
these  contingent  uses  should  be  destroyed  and  not  executed,  there  must,  by 
construction  of  the  statute,  be  such  a  power  of  entry  left  in  the  feofitfesaod 
their  heirs. 

This  was  the  opinion  of  the  greatest  part  of  the  judges. 

Others  of  the  judges  were  of  opinion  that  there  was  not  only  no  estate 
left  in  the  feoffees,  but  no  power  or  right  to  enter,  nor  anything  to  do  with 
the  land  ;  but  that  they  were  at  6rst  only  conduit-pipes,  and  the  estate  that 
was  in  them  was  by  the  statute  wholly  transferred  to  serve  the  uses  which 
were  in  esse,  with  a  pregnancy  and  prospect  to  the  contingent  remainders, 
if  they  should  arise  in  their  due  time. 

It  must  be  observed,  that  one  thing  which  weighed  much  with  the  majo- 
rity of  the  judges,  to  be  of  opinion  for  leaving  a  right  of  entry  in  the  feof- 
fees to  preserve  the  coniingent  uses,  was  their  fear  of  perpetuities,  and  of 
having  coniingent  estates  by  way  of  use  in  persons  not  in  esse,  if  they 
r»47^1  *should  not  be  destroyable  by  the  feofiees ;  for  this  doctrine,  as  it 
L  ^  left  it  in  the  power  of  the  feofiees  to  preserve  the  coniingent  uses, 
so  it  put  it  into  their  power  to  destroy  them  if  they  pleased. 

The  reason  of  which  was,  that  at  that  time  the  law  was  not  settled  that 
the  destruction  of  the  particular  estate  by  the  feofflnent  or  conveyance  of 
the  cestui  que  use  for  life,  before  the  coniingent  remainders  became  vested, 
was  a  destruction  of  the  coniingent  remainders:  but  afterwards  came  J^r- 
cher*8  case,  in  which  case  this  point  was  solemnly  settled,  and  they  were 
relieved  from  their  apprehensions ;  for,  though  Archer*8  case  is  placed  in 
the  reports  before  Chudleigh^s  case,  it  was  not  determined  until  some  years 
afterwards. 

The  clearest  summary  of  the  reasoning  in  ihose  cases  is  stated  by  Mr. 
Pollexfen,  in  his  argument  of  the  case  of  Hales  v.  Risley^  in  PoUexfen. 
385,  from  whence  I  have  taken  iu 

From  this  deduction  you  will  see  what  were  the  chasms  and  defects  to 
be  supplied. 

Here  was,  then,  understood  to  be  a  power  in  the  general  feofiees  to  uses, 
either  to  preserve  or  destroy  those  uses  ad  libitum,  and  here  was  a  power 
in  the  cestui  que  use  for  life  to  destroy  them. 

How  were  those  defects  to  be  supplied  and  filled  up  T  By  vesting  a 
limitation  in  certain  trustees  eo  nomine,  upon  an  express  trust  to  support 
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them.  Bat  how  to  sapport  them  T  By  preserving  the  whole  iDheritance 
to  come  entire  to  the  cestui  qae  use  in  contingency,  in  like  manner  as 
trustees  to  uses  ought  to  do  before  the  Statute  of  Uses,  when  they  were  but  * 
trusts  to  be  executed  in  this  court.  And,  as  things  then  stood,  such  trus- 
tees, haying  the  whole  legal  estate,  might  and  ought  to  preserve  the  entire 
inheritance,  whether  consisting  of  the  lands,  mines,  or  timber,  for  the  benefit 
of  all  the  cestui  que  trusts  in  remainder,  either  vested  or  contingent. 

Secondly »  Consider  in  the  next,  place,  what  such  trustees  take  in  point 
of  law,  and  what  actions  they  may  maintain  at  common  law. 

•It  hath  formerly  been  attempted  to  be  brought  in  question,  whe-  p«4-4-i 
ther,  upon  such  a  limitation  to  trustees,  after  a  prior  limitation  ^  -* 
for  life,  they  took  any  estate  at  all  in  the  land,  or  only  a  right  of  entry  on 
the  forfeiture  or  surrender  of  the  first  tenant  for  life,  by  reason  that  the 
limitation,  being  only  during  his  life,  could  not  commence  or  take  efiect 
after  his  death. 

But  this  was  soon  settled  on  the  authority  of  CholmondeleyU  ease^  3 
Coke,  50,  a.,  where  it  is  held,  that,  if  there  is  a  lease  to  A,  for  life,  remain- 
der to  another  during  the  life  of  A.,  this  is  a  good  remainder;  for  by  pos- 
sibility the  remainder  may  take  effect  in  case  a  tenant  for  life  makes  a  feoff- 
ment in  fee,  or  commits  any  other  forfeiture  ;  and  so  in  the  book,  41  Edw. 
8,  Fitzh.,  tit.  **  Waste,"  83 ;  and  this  is  followed  by  the  late  case  of  Dunr 
comb  V.  Duncombj  Hil.,  7  Will.  3,  C.  B.,  3  Lev.  437,  which  was  one  of 
the  first  cases  wherein  the  operation  of  such  limitation  to  trustees  to  pre- 
serve contingent  uses  came  into  question. 

If  this  be  so  upon  such  a  limitation,  after  a  prior  estate  for  life,  it  holds 
much  more  strongly  when  limited  after  a  prior  estate  for  years  only,  deter« 
minable  on  the  life  of  the  first  tenant ;  because  in  the  last  case  it  comes 
the  first  estate  of  freehold,  to  the  trustees,  as  was  rightly  reasoned  by  Lord 
Chief  Justice  LeCy  in  the  case  of  Smith  v.  Dormer  and  Packhurst^  Mich., 
14  Geo.  2.  B.  R.(/) 

It  is  plain,  therefore,  that  these  trustees  had  the  immediate  freehold  in 
them — an  estate  pour  autre  vie  ;  and  at  law  they  alone  could  maintain  or 
defend  any  action  concerning  the  freehold. 

If  a  disseisin  was  committed  they  must  bring  the  assize,  and  they  must 
defend  in  all  precipes  ;  for  the  possession  of  the  tenant  for  years  was,  in 
law,  their  possession  ;  for  this  reason  they  had  in  law  an  interest  in  the 
timber,  not,  indeed,  to  cut  down  or  destroy,  but  in  respect  of  the  enjoy- 
ment by  their  tenant  for  years,  and  of  the  expectancy  of  its  coming  into 
their  actual  possession,  by  the  determination  of  his  estate,  as  part  of  their 
freehold. 

Notwithstanding  all  this,  it  is  certain  that  they  could  maintain  no  action 
of  waste ;  the  reason  of  which  is,  that  *the  common  law  gave  the  r^^-gn 
prohibition  of  waste  only  to  an  owner  of  the  inheritance,  and  the  *•  J 
Statute  of  Gloucester  gave  the  writ  of  waste  to  the  same  persons.  But  in  this 
respect  such  trustees  are  in  no  other  condition  than  all  other  remainder-men 
for  life. 

Thirdly.  Consider,  in  the  next  place,  what  is  the  nature  and  extent  of 
their  trust  in  equity,  and  what  remedies  they  may  pursue  in  this  court. 

(f)  8  Via.  Ab.  413 ;  Willes^s  Rep.  337 ;  3  Atk.  135 ;  6  Bro.  P.  C.  351,  TomL  ed. 

Digitized  by  VjOOQ IC 


484  whitb'i  BaviTT  CAiBi. 

And  I  hold  it  to  be  agreeable  to  natural  justice,  and  in  support  of  rigbt, 
to  construe  their  trust  in  the  most  liberal  manner.  In  the  case  of  ManM 
▼•  Man9tU^{u)  (which  must  be  more  particularly  mentioned  by  and  by)  it 
was  expressly  laid  down  by  Lord  Rayrmmd^  as  I  took  it  from  his  owb 
mouth — Mit  is  only  poeitire  law  that  tenant  for  life  may  destroy  contingent 
lemainders,  and  therefore  it  was  a  very  considerable  invention  to  cmte 
these  trusts  to  preserve  them;  they  are  the  creature  of  the  Court,  and 
properly  under  its  direction  and  control." 

The  first  trust  is  declared  to  preserve  the  contingent  estates  thereinafter 
limited.  How  to  preserve  them  ?  To  preserve  the  inheritance  as  entire  as 
possible — to  go  according  to  the  succession  established  by  the  testator,  which 
inheritance  consists  of  the  land,  timber  and  mines,  and  cannot  be  preserved 
entire  without  preserving  all  three.  In  many  estates  the  timber  is  themott 
valuable  part — in  more,  the.  mines ;  and  the  destruction  of  the  one,  or  the 
exhausting  of  the  other,  might  take  away,  or  be  an  alienation  of,  the  beit 
part  of  the  inheritance. 

But  it  hath  been  objected,  that  this  relates  only  to  the  preservation  of  the 
legal  estate  of  the  use,  and  not  to  the  timber  or  mines,  because  the  estate 
of  the  trustees  cannot  support  any  action  of  waste. 

This  might,  in  many  instances  be  to  preserve  the  shell  without  the  ker- 
nel, and  brings  it  to  the  question,  what  remedies  they  may,  in  virtue  of  this 
trust,  pursue  in  this  court. 

These  trusts  are  equally  declared  to  make  entries  and  bring  actions,  ai 
r*476l  ^^®  ^*®  *^^^^  require.  Here  it  is  expressly  ♦to  do  all  and  every 
I-  ^  such  lawful  act  and  acts,  by  entry  or  otherwise,  as  shall  be  reqai- 
aite  for  that  purpose  and  end. 

But  whether  the  expression  be  the  one  or  the  other,  it  comca  to  the  same 
thing,  and  comprehends  all  remedies  both  in  law  and  equity. 

For  the  course  of  equity  is  a  part  of  the  constitution  of  the  law  aad 
judicial  proceedings  in  this  kingdom.  Therefore,  if,  after  a  forfeiture  com* 
mitted,  and  an  entry  made  for  that  forfeiture,  such  trustees  wanted  any 
assistance  of  a  court  of  equity  in  support  of  their  trust,  and  not  to  break 
in  upon  the  right  of  the  tenant  for  life  to  receive  the  rents  and  profits,  they 
might  undoubtedly,  by  force  of  this  trust,  have  iheir  remedy  here.  As 
they  may  do  this,  I  am  clearly  of  opinion,  that  they  may  bring  a  bill  for 
an  injunction  to  stay  waste,  although  no  precedent  in  point  is  produced 
for  it. 

In  the  present  case  they  were  remainder-men  pour  autre  vie,  and  imme- 
diate owners  of  the  freehold  in  kw.  In  the  case  of  Dayrell  v.  Champrufh 
I  Eq.  Ca.  Ab.  400,  Trin,,  1700,  a  remainder-man  for  life  was  admitted  to 
maintain  such  a  bill  without  making  the  owner  of  the  inheritance  a  party; 
and  although  it  was  observed  upon  that  case  by  Mr.  Clarke^  that  it  appears 
by  the  state  of  it  in  the  book  that  the  plaintiff*  had  the  first  remainder  in 
tail  vested,  yet  that  doth  not  appear  by  the  recitals  of  this  decretal  order; 
and  if  it  had,  the  objection  could  not  have  been  made. 

If  the  trustees  could  do  this  as  remainder-men  of  the  legal  estate  poar 
autre  vie,  surely  their  trust,  which  afiects  their  conscience,  and  accordio; 

(a)  9  P.  Wffli.  678 ;  Ca.  t  Tdb.  953. 
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to  Lord  Raymond's  opinion,  makes  them  creatures  of  this  Court,  would 
not  make  iheir  case  the  weaker  here. 

But  the  books  go  further,  and  say  a  bill  may  be  brought  for  an  injunc- 
tion to  stay  waste  on  behalf  of  an  infant  en  ventre  sa  m^re.(v)  And  so  is 
Musgrave  v.  Parry,  2  Vern.  710  ;  which  is  liable  to  much  more  difficulty, 
for  that  must  be  as  amicus  curiae  on  the  unborn  child's  behalf. 

I,  therefore,  hold  most  clearly,  that  the  trustees  might  *have  p»4~,y-i 
brought  such  a  bill,  and  obtained  an  injunction  to  stay  this  waste,  L  -i 
both  against  the  plaintiff's  father  and  the  late  Sir  John  Hind  Cotton. 

Pursue  this,  then,  into  its  necessary  consequences. 

Suppose,  after  such  an  injunction  granted,  the  timber  had  been  felled  : 
this  had  been  a  contempt  of  the  Court,  and  the  contemner  must  have  stood 
committed. 

Then  arises  the  question  which  Mr.  Solicitor  General[u)\  very  properly 
put  in  his  argument — on  what  terms  should  they  be  discharged  ?  This 
Court  could  not  have  fined  them :  therefore,  certainly  only  on  the  terms  of 
making  satisfaction.  That  satisfaction  could  not  have  been  made  by  setting 
up  the  trees  again,  and  therefore  it  must  have  been  by  paying  the  value. 
Who  must  have  had  that  value?  Not  the  tenant  for  years,  for  he  had  no 
pretence  to  it ;  nor  the  remote  remainder-man  in  fee,  for  he  had  no  right  to 
take  it:  and  this  would  have  been  to  reward  them  both  for  their  contempt 
and  collusion.  The  consequence  is,  it  must  have  been  laid  up,  and  secu- 
red  to  attend  the  contingent  uses.  Without  this,  justice  could  not  have 
been  done. 

Fourthly,  It  comes  next  to  be  considered,  how  far  and  in  what  cases  such 
trustees  may  be  charged  in  equity  for  a  breach  of  trust,  or  any  other  person 
may  be  affected  by  their  act,  or  laches,  in  breach  of  trust. 

Notwithstanding  the  saying  of  Mr«  PoUexfen,  arguendo  at  the  Bar,  (Pol- 
lex.  250,) »« that  trustees  to  preserve  contingent  remainders  were  never  pun- 
ished in  equity  when  they  broke  their  trust,'*  (which  by  the  way,  is  a  kind 
of  contradiction  in  terms),  that  is  now  exploded,  and  settled  to  the  satisfaction 
of  mankind  to  be  otherwise. 

It  was  first  broken  in  upon  by  Lord  HarcoKrt,  in  the  case  of  Pye  v. 
Oorge8t{x)  Mich.,  1710,  where  he  declared,  that  •«  when  such  trustees 
were  appointed,  whether  by  marriage  settlement  or  will,  and  they,  before 
the  birth  of  a  son,  joined  in  a  conveyance  to  destroy  the  contingent  remain- 
ders, this  was  a  plain  breach  of  trust,  and  the  persons  taking  under  such 
conveyance,  if  voluntary,  or  having  notice,  should  be  liable  to  the  same 
trusts  ;*'  and  he  said,  if  there  was  no  precedent  in  the  case,  he  would  make 
one. 

♦Then  came  Tapping  v.  Pigott,{y)  in  Mich.,  1711,  before  the  r-^i^g-t 
same  Lord  Chancellor,  and  he  adhered  to  the  same  doctrine,  and  L  -^ 
said  ii  would  be  dangerous  for  such  trustees  themselves  to  make  the  experi- 
ment. Thus  it  stood  till  the  great  case  of  Mansell  v.  Manaell,  which  was 
first  decreed  by  Sir  Joseph  Jtkyll,  at  the  Rolls,  in  January,  1731,  and 

(v)  See  LvUerelVs  can,  cited  Prcc.  Ch.  50 ;  SeaUerwood  v.  Edge,  1  Salk.  229. 
(t»)  Murray,  afterwards  Lord  Man$field, 

{X)   Prec.  Ch.  308 ;  1  P.  Wms.  128  ;  3  Salk.  680 ;  7  Bra  P.  C,  221,  Toml.  ed. 
(y)  1  Eq.  Ca.  Ab.  385;  Gilb.  Eq.  Rep.  34. 
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afterwards  by  Lord  King,  assisted  by  Lord  RaytMnd  and  Lord  Chief 
Baron  Reynolds,  Dec.  12,  1732.(2r) 

Here  it  was  first  solemnly  settled,  by  the  concurrent  opinion  of  all  those 
great  noen,  that  the  trustees  themselves  shall  be  liable  in  equity  to  make 
satisfaction  for  such  a  breach  of  trust ;  and  also,  that  a  voluntary  alieoeet 
or  a  purchaser  for  a  valuable  consideration,  with  notice  of  the  trust,  shall  be 
decreed  in  equity  to  restore  the  estate ;  and  in  that  case  it  was  decreed 
accordingly. 

Thus  it  stands  determined,  that  for  a  breach  of  trust  in  aliening  the 
inheritance  the  trustees  are  liable,  and  other  persons  are  afiected  by  their 
act  done  in  breach  of  this  trust. 

On  this  I  build  :  suppose  these  trustees  had  consented  to  the  felling  asd 
sale  of  the  timber — had  joined  with  Mr.  Garth  and  Sir  John  Hind  Cotton  in  the 
articles,  and  expressly  covenanted  that  they  would  bring  no  bill  for  an  iDjtto^ 
tion — would  the  trustees  in  that  case  have  been  liable  ?  Clearly  so;  for  it 
was  agreeing  to  alien  part  of  the  inheritance  ;  and  it  plainly  follows  from 
the  principle  on  which  the  Court  founded  itself  in  Manseil  v.  ManstlL 
Lord  Raymond  said,  «•  It  was  strange  in  natural  reason  to  say,  that,  where 
a  man  hath  created  a  trust  to  preserve  his  estate,  the  trustees  may  break 
that  trust,  and  give  away  the  esuite  with  impunity  ;  and  that  they  wanted  do 
particular  precedent  for  it,  because  it  is  founded  on  all  the  general  rules  of 
trust." 

If  the  trustees  had  joined  in  the  articles  thus  to  break  their  trust,  wonM 
Mr.  Garth,  the  father,  or  the  late  Sir  John  Hind  Cotton,  have  been  aflkted 
by  this  express  act,  done  in  breach  of  their  trust  ?  This,  to  me,  is  also  as 
clear ;  for  then  they  would  have  had  notice  of  this  breach  of  trust,  aod 
r*470n  ^^^^  reaped  the  benefits  of  it ;  which  is^pressly  within  the  *rQlet 
L  -J  of  Manaell  v.  Manseli,  And  here  I  cannot  help  repeating  some 
remarkable  words  of  Lord  King,  who  was  not  disposed  to  amplify  the  joiia- 
diciion  of  this  Court*  '(If  it  is,'*  said  his  Lordship,  >«a  breach  of  trust, 
and  the  trustees  convey  the  estate  over,  a  court  of  equity  is  Dot  to  sit  stilli 
and  let  others  profit  by  the  spoil." 

This  position  is  very  apposite  to  the  present  case;  all  the  difference  isi 
that  here  is  no  positive  act  of  the  trustees,  but  only  laches  or  neglect  in  not 
performing  their  trust,  and  bringing  a  bill  for  an  injonctioD  to  stop  ihii 
waste. 

This  may  excuse  the  trustees,  if  they  had  no  notice  of  the  scheme  or 
attempt  to  strip  the  estate  of  the  timber;  but  how  will  it  excuse  the  others, 
who,  as  Lord  King  expressed  it,  have  profited  by  the  spoil!  By  do 
means. 

In  all  cases  of  alienation  the  alienees  are  not  affected  merely  by  act  of  the 
trustees,  but  by  notice  of  the  trust :  and  here  all  parties  had  actual  notice 
of  the  will,  claim  under  it,  and  have  expressly  recited  it  in  their  articles. 
Therefore,  in  this  case  the  actual  notice  of  the  trust  operates  to  make  the 
laches  of  the  trustees  affect  them  as  much  as  their  express  act  would  hafe 
done  in  the  other :  and  it  would  be  strange  to  say  that  the  plaintiff's  aod 
defendant's  father  would  have  been  liable  for  the  timber  if  the  trustees  bad 
concurred  in  the  destruction  and  sale  of  it,  but  shall  be  in  a  better  condition 

(s)  9  P.  Wmi.  678;  Ct.  t  Talb.  252;  2  Eq.Ca.  Ah.  747. 
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because  they  did  not.  What  is  the  justice  that  resalts  from  hence,  bat 
restitution?  Just  as  in  the  case  of  an  alienation  with  notice,  the  justice 
would  have  been  a  reconveyance :  indeed,  it  plainly  follows  by  analogy 
from  thence.  Suppose  an  estate  with  valuable  mines  in  it,  unopened,  set* 
tied  in  this  manner,  and  the  trnstees  to  preserve  contingent  remainders  had 
joined  in  an  alienation,  with  notice.  Afterwards  such  a  purchaser,  with 
notice,  opens  the  mines,  and  exhausts  them,  putting  a  great  sum  of  money 
into  his  pocket.  Then  a  son  is  born,  who  is  tenant  in  tail :  the  ten- 
ant for  life  dies,  and  the  son  brings  a  bill  for  a  re-conveyance:  If, 
according  to  the  authority  o(  Manaell  v.  Manselly  the  Court  had  decreed  a 
re-conveyance,  would  the  justice  have  been  complete  without  decreeing 
satisfaction  for  so  much  of  the  inheritance  as  was  carried  off  by  exhausting 
•the  mines  !  Clearly  not.  It  would  be  a  necessary  unavoidable  con-  p^^q/vt 
sequence  of  equity,  that  satisfaction  must  be  made  to  the  owner  of  the  >-  -^ 
inheritance.  And  yet  this  is  liable  to  the  same  objections  as  have  been 
made  in  the  present  case  at  the  Bar.  It  was  done  at  a  time  when  the  contin- 
gent remainder-man  had  neither  jus  in  re  nor  jus  ad  rem,  before  he  was  in 
rerum  natura  ;  and  no  wrong  can  be  done  to  a  person  non-existent.  But 
these  are  colourable  objections  only  :  for,  if  equity  ought  to  wait,  and  expect 
the  vesting  of  the  estate  for  his  benefit,  and  restore  him  that  estate,  it  ought 
to  do  it  completely. 

I  have  chosen  to  go  through  the  general  reasoning,  (which  hath,  upon 
the  maturest  consideration,  convinced  me  that  the  plaintiff  ought  to  be  re- 
lieved in  this  Court,)  before  I  state  the  objections  made  on  the  part  of  the 
defendant,  the  rather  because  the  clearest  answer  to  these  objections  will 
arise  from  the  right  application  of  that  reasoning. 

First  objection, — ^That  the  interposition  and  allowance  of  trustees  to  pre- 
serve contingent  remainders  was  not  intended,  nor  has  been  suffered,  to  alter 
the  legal  rights  of  the  tenants  for  life  and  the  first  remainder-man  of  the 
inheritance  vested,  either  in  respect  of  the  timber  or  other  property  of,  or 
powers  over,  the  estate. 

Answer, — ^This  objection  assumes  too  much  ;  for  I  have  already  proved, 
and  it  is  demonstrable,  that  the  very  intention  of  interposing  this  new 
invented  limitation  was  to  alter  and  abridge  the  legal  rights  both  of  the  ten- 
ant for  life  and  the  first  remainder-man  vested,  to  abridge  the  legal  right  of 
the  former,  to  defeat  and  destroy  the  contingent  use  of  the  inheritance  whilst 
it  remains  contingent  and  eventual,  to  abride  the  legal  right  of  the  latter,  to 
destroy  it  by  accepting  a  surrender  of  the  estate  for  life  :  all  which  are  as 
much  legal  powers  as  the  cutting  down  of  timber  or  the  opening  or  digging 
of  mines. 

I  admit  the  instance  which  was  put,  that  if  (where  there  is  tenant  for  life 
or  for  years,  subject  to  waste)  timber  is  blown  down  by  accident,  or  cut  down 
by  the  tort  of  a  stranger  or  of  the  tenant  for  life  alone,  the  owner  of  the  first 
remainder  of  inheritance  vested  shall  have  the  benefit  *of  it.  So  r-,^^,-! 
was  the  case  of  the  timber  blown  down  on  the  late  Duke  of  New-  L  J 
castle's  estate,  and  the  case  of  Whitfield  v.  Bewit,  2  P.  Wms.  240  ;{a)  but 
the  ascertaining  of  the  ground  of  these  resolutions  is  sufficient  to  distinguish 
them  from  the  present  case. 

(a)2Eq.Ca.AK589. 
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The  common  law  doth  not,  nor  can,  consider  the  contingent  uses  ai  hav- 
ing existence  till  they  happen  :  therefore,  according  to  Lewis  BouMi 
case,  11  Co.  79,  and  Udal  v.  ^(/o/,  Aieyn,  81,  an  estate  in  contingeocjr 
is  as  no  estate  till  the  contingency  happens.  And  when  the  trees  are 
severed  the  property  must  vest  immediately  in  somebody,  and  that  can  only 
be  in  the  first  remainder-man  of  inheritance  vested ;  and  on  the  foundalioa 
of  that  properly  he* may  maimain  trover  for  them. 

This  is  his  right  at  law ;  and  there  is  in  the  cases  put  of  trees  fallen  by 
accident,  or  merely  by  the  wrongful  act  of  a  stranger  or  of  the  tenant  for 
life,  no  ground  of  equity  to  take  it  from  him. 

But  here  comes  in  the  force  and  operation  of  the  collusion^  in  this  case. 

This  destruction  being  made  by  contnvance  and  collusion  with  tk 
remaindtT'tnan,  and  affecting  his  conscience,  obliges  this  court  to  pursue 
its  known  maxims  in  laying  hold  of  it  either  by  restraining  the  act  before 
it  be  completed,  or  decreeing  satisfaction  for  it  afterwards  :  for,  in  ail  cant 
where  a  legal  right  is  acquired  or  exercised  by  fraud  or  collusion,  contrary 
to  conscience,  it  is  the  office  of  this  Court  to  enjoin  it,  or  decree  a  com* 
fensation. 

Second  objection. — ^That  the  relief  sought  by  the  bill  is  contrary  to  all 
the  rules  of  law,  which  allows  no  remedy  for  waste  to  any  person  who  haih 
not  an  immediate  reversion  or  remainder  of  inheritance  vested  at  the  lime 
of  the  waste  committed. 

Answer, — This  is  true  in  general,  though  it  admits  of  some  excepliom 
even  at  common  law.  But,  if  it  were  true  at  common  law  in  the  latitude 
with  which  it  was  laid  down,  it  would  not  govern  this  case,  which  depends 
upon  principles  of  equity  arising  from  the  collusion  and  covin  betwm 
the  tenant  for  years  and  the  remote  remainder-man,  which  is  an  estob- 
r»4R2l  ^'^^^^^  *ground  of  relief  in  this  court,  even  beyond,  and  sometimes 
L        -•  contrary  to,  the  rules  of  law. 

However,  as  I  always  incline  to  adhere,  as  near  as  justice  will  admit,  to 
the  rule  equitas  sequitur  legem,  I  will  endeavour  to  show  how  far  the 
opinion  I  have  given  coincides  with,  and  is  supported  by,  the  reason  of 
some  cases  concerning  waste. 

It  is  clear,  that  when  there  is  a  tenant  for  life,(6)  with  remainder  orerio 
fee  or  tail,  and  tenant  for  life  commits  waste,  the  remainder-man  in  fee,  or 
in  tail,  can  have  no  action  of  waj;te.  The  reason  is,  because  the  plaimio 
in  the  action  must  recover  the  place  wasted,  and  that  would  be  an  injustice 
to  the  remainder  for  life,  which  is  not  forfeited  ;  and,  if  it  should  be  recof- 
ered  by  the  owner  of  the  inheritance  (being  under  a  limitation  of  tbe 
parly)  it  would  never  go  back  again. 

But,  notwithstanding  that,  he  may  have  another  action  of  trover  for  the 
trees,  and  therein  recover  satisfaction  for  the  wrong  done  to  the  inheritance; 
nay,  in  case  the  remainder-man  for  life  dies,  living  the  remainder-man  of 
the  inheritance,  he  may  then  bring  an  action  of  waste  for  the  waste  done 
during  the  continuance  of  the  remainder  for  life. 

Further,  if  there  be  a  tenant  for  life,  with  an  immediate  remainder,  or 
reversion  in  fee,  and  the  remainder-man,  or  reversioner  in  fee,  grants  orer 
his  remainder,  or  reversion  to  A.  for  the  life  of  A. ;  then  the  tenant  for  lif« 

(5)  [With  remainder  to  another  tenant  lor  lif^.]    Evidently  omitted. 
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commits  waste,  and  afterwards,  the  grantor  of  the  remainder,  or  reversion 
for  life,  dies,  this  remainderman,  or  reversioner  in  fee,  may  maintain  an 
action  of  waste,  though  he  had  parted  with  his  remainder,  or  reversion  for 
that  time,  hy  his  own  voluntary  act. 

All  this  appears  by  PageCs  case^  5  Co.  76,  b.,  and  the  case  of  Udal  r. 
Udal;  and  I  shall  make  a  further  use  of  it  by  and  by. 

But  such  is  the  abhorrence  of  the  common  law  to  waste  and  destruction, 
that  it  hath  extended  its  remedies,  in  some  special  cases,  beyond  the  strict 
principles  on  which  they  were  originally  founded  ;  and,  therefore,  tliough 
it  be  requisite  *in  general,  that  the  inheritance  should  be  vested  in  p^^^q-i 
the  plaintiff*  at  the  time  of  tho  waste  done,  else  he  cannot  lay  it  to  L.  J 
his  disherison  :  yet,  if  the  estate  were  out  of  him  by  wrong,  and  then  come 
into  him  again,  he  shall  maintain  the  action  of  waste.  Thus,  if  lessee  for 
life  make  a  feoflment  in  fee  upon  condition,  the  feofiee  does  waste,  and 
afterwards  breaks  the  condition,  and  the  lessee  for  life  enters  for  the  breach, 
though  the  reversioner  had  nothing  in  the  reversion  at  the  time  of  the  waste 
done :  yet,  as  it  was  out  of  him  by  tort,  when  it  is  revested,  he  shall  have 
this  remedy,  Co.  Lilt.  356,  a. 

But  there  is  another  case  at  law  the  reason  of  which  seems  to  me  to  be 
more  analagous  to  the  present  case ;  as  that  of  a  bishop,  after  the  restitu- 
tion of  temporalities  to  him  and  his  successors,  in  right  of  his  church. 
When  he  dies, during  the  vacancy  the  right  is  in  the  king;  and  when  a 
new  bishop  is  invested  with  the  temporalities,  the  fee  is  in  him.  'Suppose 
then,  a  tenant  for  life,  or  for  years  by  demise  of  the  predecessor,  commits 
waste  during  the  vacancy,  the  successor  shall  have  the  action  for  this  waste, 
though  he  bad  nothing  at  all  in  the  land  at  the  time  the  waste  was  done, 

Co.  Litt.  356 ;  Fitzh.  N.  B.  112. 

I  shall  be  told,  perhaps,  that  that  is  by  particular  statute,  and  therefore 
is  no  proof  of  the  reason  of  the  common  law ;  and  that  the  Statute  of 
Marlebridge,  Ch.  2  Inst.  29,  against  depredations  upon  the  possessions  of 
ecclesiastical  persons,  gave  this  remedy ;  and  for  this  some  countenance  may 
be  drawn  from  what  Fitzherbert  says,  in  the  place  cited. 

But  I  beg  leave  to  deny  this  to  be  law,  and  to  hold,  that  that  statute  do(h 
not  include  bishops  or  their  possessions  ;  and  of  this  opinion  is  Lord  Coke^ 
in  his  reading  on  the  statute  of  Marlebridge,  2  Inst.  151.  His  words  are, 
M  This  act  extendeth  only  to  abbots,  priors,  and  other  prelates,  that  be  reli- 
gious and  regular,  and  not  to  bishops  and  other  ecclesiastical  persons,  being 
secular ;  for  in  the  second  clause  of  this  act,  hujus  modi  religiosorum  is 
mentioned  for  the  distinction  between  religious  and  secular ;  and  the  reason 
of  this  diversity  is,  that  the  abbots  and  priors,  and  other  religious  r«^^^-i 
^persons,  are  dead  persons  in  law,  and  have  capacity  to  have  lands  >-  ^ 
and  goods  only  for  the  use  and  benefit  of  the  house,  and  cannot  make  any 
testament ;  and  therefore,  the  church,  or  religious  house,  is  holden  always 
one  ;  in  respect  whereof,  the  succeeding  abbot  shall  have  an  assize  for  dis- 
seisin done  in  the  lifetime  of  his  predecessor,  and  an  action  of  waste  for 
waste  done  in  his  predecessor's  time  ;  but  so  shall  not  a  bishop,  dean,  arch- 
deacon, or  the  like,  who  are  ecclesiastical  persons  secular,  because  the 
church,  by  their  death,  hath  an  alteration,  and  is  not  always  one." 

That  the  opinion  of  Lord  Coke  was,  that  the  action  is  not  founded  on  the 
Statute  of  Marlebridge,  is  clear  by  other  cases;  for  if  bishops  were  within 
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the  statute,  then  they  as  well  as  abbots  might  have  an  action  of  waste  for 
waste  done,  not  in  time  of  Tacancy,  but  in  their  predecessors'  time,  which, 
as  to  ecclesiastical  persons  regular,  is  clearly  within  the  statute :  but  it  htik 
been  settled  that  they  cannot ;  30  Edw.  3,  15 ;  2  Hen.  4,  2  ;  2  Roll.  Abr. 
8,  24 ;  Pla.  3,  4,  5,  6,  7.  From  hence  I  infer,  that  this  remedy  was  gifeo, 
not  by  particular  statute,  but  by  the  policy  of  the  law,  which  would  not 
permit  an  estate,  which  it  allowed  to  be  created,  and  whilst  it  was  in  gre- 
mio  legis,  as  it  were,  to  be  destroyed  or  stript  without  giving  a  remedy  u 
punish  it,  though  by  an  extension  of  its  common  principles. 

But  still  I  must  resort  back  to  this,  that  if  there  was  not  so  much  coud* 
tenance  from  the  reason  of  some  cases  at  the  common  law  for  this  opinion, 
yet  that  would  not  govern  this  case,  which  depends  on  principles  of  eqaitj; 
and  equity  hath  always  gone  further  to  restrain  waste  and  destruction  that 
the  common  law  hath  done. 

Therefore,  the  case  already  put,  of  an  intermediate  remainder  for  life, 
though  the  law  allows  no  action  of  waste,  this  Court  sustains  a  bill  for  to 
injunction,  and  this  ab  anliquo,  according  to  the  case  in  Moore,  554; 
where  Lord  Ellesmere  says,  he  had  seen  a  precedent  for  it  so  long  ago  as 
in  the  reign  of  Richard  II.,  1  Roll.  Abr.  377  ;  1  Vem.  23,(c)  and  msoy 
cases  in  practice. 

And  although  the  tenant  in  tail,  aAer  possibility  of  issae  extinct,  is  it 
rMRftI  '^^  dispunishablo  for  waste  by  reason  of  the  inheritance,  which  was 
L  -^  once  in  him,  yet  Lord  Chancellor  Nottingfuna  was  clearly  of  opinioo, 
to  grant  an  injunction  to  restrain  a  tenant  in  tail  from  committing  waste  io 
timber, which  grew  for  the  ornament  of  a  mansion-house:  Abrahdh* 
Bubb,  2  Freem.  58  ;  2  Sho.  69.{d)  In  the  same  book  there  is  the  lib 
case,  before  Sir  John  Trevor,  M.  R.,  2  Freem.  278,  Hil.  1704  ;  and  this 
hath  been  followed  since,  by  several  cases  of  tenant  for  life  ttnthwt  tm- 
peachmerU  of  waste  generally,  who  have  attempted  to  pull  down  a  idsb- 
sion-faouse,  or  to  cut  down  timber  growing  for  shelter  or  ornament  of  the 
Hiansion-house. 

But  this  Court  hath  gone  still  further;  and  in  the  case  of  AhrahfM^^ 
Bt/^b,  Lord  Nottingham  cites  the  case  of  a  Lady  Evelin,  where  there  was 
tenant  for  life,  remainder  to  the  first  son  for  life  without  impeachment  of 
waste,  with  remainders  over ;  and  the  first  son,  by  leave  of  the  lessee  of 
the  tenant  for  life,  came  upon  the  land  and  felled  timber,  which  was  t)Oi 
under  the  description  of  trees  growing  for  shelter  or  ornament :  and  this 
Court  granted  an  injunction  against  him,  though  no  action  whatsoerer 
could  be  maintained  at  law :  and  upon  the  same  ground,  I  did  the  likeifl 
the  case  of  /Yemtng*  against  the  late  Bishop  of  Carlisle  and  others.  Thert 
the  bishop  was  tenant  for  life,  remainder  to  his  eldest  son  for  life,  wUho^ 
impeachment  of  waste,  with  remainder  over  in  fee  :  the  eldest  son  by  pe^ 
mission  of  the  bishop,  entered  and  began  to  cut  down  the  timber,  and  the 
reversioner  in  fee  brought  a  bill  for  an  injunction,  and  I  granted  it,  becaoie 
he  was  not  to  be  allowed  to  exercise  his  power  of  doing  waste  by  anticipa- 
tion, and  before  the  estate  to  which  this  privilege  was  annexed  came  into 
possession ;  and  this  in  reason  comes  near  to  the  case  of  the  late  Sir  Jofan 
Hind  Cotton's  bringing  himself,  by  collusion,  into  possession  of  the  timber 
before  his  time. 

(c)  Tracy  v.  Tracy.  {i)  8.  C.  2  Eq.  Ca.  Ab.  757. 
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The  case  of  Sobin$on  v.  LiUon{e)  went  still  further  than  the  cotnmoQ 
law :  that  cause  was  heard  in  this  Court,  the  12th  December,  1744.  There 
was  a  devise  to  the  defendaut  and  his  heirs:  and  if  he  should  die  before 
his  age  of  twenty-ooe  years,  leaving  no  issue,  then  to  the  testator^s  first,  &c« 
daughters  in  tail,  remainder  to  the  testator's  own  right  *heirs ;  but  p*^c>/>-i 
if  the  defendant  should  live  to  attain  the  age  of  twenty-one  years ;  ^  -^ 
then  the  estate  should  be  sold,  and  the  money  to  be  applied  for  the  benefit 
of  the  testator's  daughters.  The  defendant  being  under  the  age  of  twenty- 
one  years,  began  to  commit  wase,  and  the  daughters  brought  their  bill  in 
this  case ;  and  though  the  defendant  had  the  inheritance  in  him  in  point  of 
law  at  the  time,  yet  by  reason  of  the  contingent  executory  limitation,  the 
Court  granted  an  injunction,  and  at  the  hearing  of  the  cause,  after  its  being 
fully  argued,  made  that  injunction  perpetual. 

Third  objection. — That,  suppose  a  bill  might  have  been  maintained  by 
the  trustees  to  support  the  contingent  remainders,  to  stay  this  waste  before 
it  was  committed,  yet  it  will  not  follow  from  thence,  that  after  that  is  over, 
a  bill  may  now  be  brought  for  an  account,  and  that  the  jurisdiction  of  this 
Court  to  decree  an  account  of  the  value  of  the  timber,  is  only  incident  and 
concomitant  to  the  jurisdiction  of  granting  an  injunction. 

Answer, — ^It  is  true  that  the  general  run  of  the  cases  is  of  bills  for  an 
injunction,  because  that  is  a  preventive  suit,  and  the  most  remedial  to  the 
party ;  but  that  afibrds  no  conclusive  argument  that  a  bill  for  such  an 
account  cannot  be  maintained  without  praying  an  injunction. 

In  support  of  this  notion,  only  one  case  was  cited — Jetits  College  v. 
Bloome^lf)  which  was  before  me  November  13, 1745.  The  lessee  of  the 
College  had,  during  his  lease,  cut  down  some  trees,  and  taken  away  some 
atones  and  materials  of  the  premises,  and  converted  them  to  his  own  use; 
the  term  was  expired  and  a  new  lease  granted  to  a  stranger,  and  the  college 
brought  their  bill  for  an  account  and  satisfaction  of  the  waste.  At  the  hear- 
ing of  the  cause,  I  doubted  (amongst  other  things)  whether  such  a  bill  in 
equity  was  maintainable,  without  praying  an  injunction  to  stay  the  waste, 
and  it  stood  over  to  another  day,  to  produce  precedents ;  none  were  pro- 
duced, and  the  bill  was  dismissed,  without  costs ;  but  the  point  was  not  abso- 
lutely determined,  nor  was  that  the  only  ground  of  dismission  ;  but  I  was  of 
opinion,  that,  at  the  utmost,  it  was  in  the  discretion  of  the  Court,  r-«4g.y-i 
and  if  the  college  had  a  right,  they  might  clearly  *  bring  an  action  I-  -* 
of  trover  at  common  law  ;  and  it  being  a  matter  of  small  value,  I  did  not 
thing  fit  to  countenance  such  bills  in  this  court,  after  the  lease  expired. 
This  is  widely  difierent  from  the  present  case  in  all  its  circumstances,  and 
particularly  that  it  is  admitted,  that  the  plaintiff  here,  though  greatly  dam- 
nifiedf  can  have  no  retnedy  at  law,  which  is  a  substantial  difierence. 

Fourth  objection. — But  it  was  objected  further,  that  if  such  a  bill  for  an 
account,  not  incident  to  an  injunction,  can  be  maintained,  yet  there  is  no 
precedent  of  decreeing  the  value  of  the  timber  to  be  secured  and  laid  out 
in  land  for  the  benefit  of  the  contingent  remainder-man  ;  and  this  could  not 
be  done,  even  upon  a  bill  by  trustees  to  preserve  contingent  remainders 

(e)  3  Alk.  209  ;  2  Eq.  Ca.  Ab.  52a 

(/)  3  Atk.  262 ;  Am.  54,  where  the  reports  of  the  case  differ  from  the  account  of  it 
given  here  by  Lord  Hardwicie,  and  the  bill  was,  it  aeems,  dianuBaed,  with  coats. 
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before  the  waste  completed ;  and  for  this  the  case  of  WMtfidd  r.  Bemlt{g) 
was  relied  on. 

Answer, — ^This  objection  hath  been  already  answered  in  coarse  of  my 
argument,  and  to  that  I  will  refer  without  repeating  it.  The  sound  distinciioD 
between  this  case  and  that  of  JFhiffieldy,  Bewit  isytke  collusion  and  com 
between  the  tenant  for  years  and  the  remote  remainder-man  in  fee; 
whereas,  in  that  case  the  remainder-man  in  fee  was  entirely  innocent,  and 
had  done  nothing  contrary  to  conscience  to  come  at  his  legal  property  is 
the  timber  when  severed  :  but  it  was  solely  the  tortious  act  of  the  tenant  for 
life ;  and  I  think  I  have  proved  that  in  some  cases  of  destruction  of  con- 
tingent remamders,  or  alienations  of  part  of  the  inheritance,  to  the  preju- 
dice of  the  contingent  remainder-man,  such  an  account  and  compensatioQ 
mast  be  decreed,  in  order  te  attain  adequate  justice. 

On  this  I  rely  for  an  answer  to  that  objection. 

Fifth  objection. — ^That  the  demand  is  made  after  a  great  length  of  time, 
and  that  ought  to  be  allowed  as  a  bar  in  this  court. 

Answer. — But  though  there  is  length  of  time  in  the  case,  no  sUtnte 
of  limitations  stands  in  the  way,  nor  is  there  any  laches  to  be  imputed  to 
the  plaintiff*. 

It  is  true  the  articles  were  entered  into  in  1714,  and  the  timber  was  felled 
soon  after;  but  the  plaintiff  was  not  born  till  May,  1724;  his  father  lived 
r»488l  ^'^^  1727,  and  he  did  not  *attain  his  age  of  twenty-one  jni% 
L  -J  till  May,  1746 ;  and  this  bill  was  brought  in  May,  1748,  wiihJB 
three  years  after  his  coming  of  age. 

As  to  the  inconvenience  objected  to  arise  from  this  length  of  time,  how 
is  that  inconvenience  greater  than  the  common  law's  allowing  an  action  of 
waste  to  be  brought  by  a  remainder-man  in  fee,  after  the  death  of  a  roesw 
remainder-man  for  life,  for  waste  done  in  his  lifetime  T  That  life  may  bare 
lasted  forty,  fifty,  or  sixty  years  afterwards,  and  yet  this  the  law  allows. 
Besides,  in  this  case  the  plaintiff*  submits  to  accept  the  value  on  the  foot  of 
the  defendant's  answer,  which  avoids  the  difficulty  of  an  account. 

Sixth  objection. — ^Another  objection  hath  occured  to  me  in  considering 
this  case,  which  was  not  mentioned  at  the  bar,  and  that  is,  that  by  sofferiog 
a  recovery  in  1746,  the  plaintiff*  hath  altered  the  state  of  the  remainder, 
which  was  in  him  by  the  will,  and  gained  a  new  use  ;  that  this  might  hare 
been  a  bar  to  a  proper  action  of  waste  at  law  for  waste  done  precedent ; 
and,  by  parity  of  reason,  ought  to  take  away  his  remedy  in  this  court. 

Answer. — ^Th is  objection,  though  it  may  strike  at  first,  yet  receire«i 
clear  answer. 

I  admit  that  in  Co.  Litt.  68,  b..  Lord  Coke  lays  it  down,  that,  after  waste 
done,  there  is  a  special  regard  to  be  had  to  the  continuance  of  the  reversion 
in  the  same  state  that  it  was  at  the  time  of  the  waste  done ;  for,  if  after  the 
waste  done,  the  reversioner  granteth  it  over,  though  he  taketh  back  the 
whole  estate,  yet  is  the  waste  dispunishable.  So,  if  A.  grant  the  reversion 
to  the  use  of  himself  and  his  wife,  and  of  his  heirs,  yet  the  waste  is  dis- 
punishable ;  and  so  of  the  like,  because  the  estate  of  the  reversion  con- 
tinueth  not,  but  is  altered  :  and,  consequently,  the  action  of  waste,  for  waste 
done  before,  which  consists  in  privity,  is  gone. 

(g)  2  P.  Wma.  240. 
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This  18  undoubtedly  law ;  but  the  difierence  is,  there  is  do  use  or  new 
estate  created.  The  use  of  this  recovery  is  declared  only  to  the  plaintiff 
himself  and  his  heirs,  whereby  his  estate  tail  is  turned  into  an  estate  in 
fee,  which,  in  Lord  Derwentwater* 9  caaCf  before  the  judges  and  delegates, 
Hil.,  6  Greo.  1,  was  solemnly  determined  to  be  the  same  use,  and  the  same 
*fee,  only  delivered  from  the  fetters  and  restraint  laid  upon  it  by  the  p^^gg-i 
Statute  de  Donis  ;  and  this  was  agreeable  to  the  resolution  of  the  ^  •> 
case  of  Mbot  v.  Burton,  2  Salk.  590,(A)  Trin.,7  Anne.C.  B.,  and  to  the 
case  of  Martin  exdem.  Tregonwell  v,  Strachan,  adjudged  in  B.  R.,  Hil., 
]6  Oeo.  2,  and  affirmed  in  the  House  of  Lords  in  February,  1743. (t) 

Bat  I  go  further  still,  and  hold  that,  even  in  cases  where  the  state  of  the 
rerersion  would  be  so  altered  by  the  act  of  the  reversioner  as  to  preclude 
his  proper  action  of  waste,  yet  still  his  property,  in  the  timber  severed  before, 
would  remain,  and  he  might  maintain  trover  for  it,  which  is  sufficient  to 
take  off  the  force  of  this  objection  as  applied  to  the  present  case. 

Seventh  Objection. — I  shall  mention  but  one  objection  more,  and  that 
arises  recently  from  the  present  state  of  the  cause,  as  it  comes  before  the 
Coart  upon  a  bill  of  revivor  against  the  representative  of  Sir  John  Hind 
Cotton,  the  original  defendant:  that  an  action  of  waste  dies  with  the  per^ 
son  ;  and,  if  the  plaintiff  had  in  other  respects  been  in  a  condition  to  main- 
tain waste  against  Sir  John  Hind  Cotton,  the  party  to  the  articles,  it  had 
been  gone  by  his  death  ;  that  the  law  is  the  same  as  to  the  action  of  trover, 
pari  ration^  he  hath  lost  his  equitable  remedy  for  the  waste. 

Answer. — I  admit  the  law  to  be  clear,  that  an  action  of  waste  dies  with 
the  person ;  and  I  also  admit,  that  I  cannot  find  any  authority  or  precedent 
for  maintaining  an  action  of  trover  against  an  executor  upon  a  conversion 
by  the  testator  in  his  lifetime  :  though,  as  to  this  point,  I  give  no  opinion  ; 
for  thus  much  is  certain,  that  an  action  of  trover  will  lie  for  an  executor, 
upon  a  conversion  by  the  defendant  in  the  lifetime  of  the  plaintiff's  testator, 
for  which  there  are  many  authorities  ;  and  it  seems  difficult  to  be  reconciled 
to  reason  and  justice,  that  these  remedies  should  not  be  mutual,  even  at  the 
common  law. 

However  I  will  admit,  for  argument's  sake,  that  the  action  of  trover  for 
the  timber  was,  as  well  as  the  strictactionof  waste  would  have  been,  gone  at  the 
common  law  ;  but,  notwithstanding  that,  I  am  of  opinion  that  the  plaintiff 
is  entitled  to  the  same  relief  in  this  court. 

•There  have  been  several  determinations  in  this  court,  where,  r-»^gAT 
by  force  of  the  rule,  actio  personalis  moritur  cum  persond^  the  L  -1 
remedy  at  law  hath  been  extinguished  :(A:)  yet  equity  hath  given  the  like 
satisfaction. 

It  is  well  known  that,  at  common  law,  before  the  statute  of  30  Car.  2,  c. 
7,  and  4  db  5  Will,  and  Mary,  c.  24,  s.  12,  no  action  or  remedy  could  be 
had  against  the  executor  of  an  executor  for  a  devastavit  committed  by 
the  first  executor  of  the  goods  of  the  original  testator.  But,  notwithstand* 
iag  this,  equity  did  not  scruple  to  get  the  better  of  this  artificial  maxim,  and 
decreed  an  account  and  satisfaction  against  the  representatives  of  such  a 
vrastiog  executor  out  of  his  assets. 

(A)  1 1  Mod.  181 ;  Com.  Rep.  160.  (t)  3  SUt.  1179 ;  4  Bro.  P.  C.  486. 

<Ie)  See  now  3  ^  4  WilL  4,  o.  49,  i.  9. 
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This  18  Itid  as  a  rale  in  equity  by  Lord  Chaocellor  Nottingham, 'm\\R 
case  of  Price  v.  Morgan^  2  Ch.  Cas.,  fol.  215.  His  words  are,  "  Ahhoa^ 
by  the  common  law,  when  the  executor  wastes*  bis  executor  sbtll  Dd  be 
liable,  because  it  is  a  personal  wrong,  it  is  otherwise  here,  and  the  GODoei 
law  will  come  to  it  at  last ;  and,  therefore,  whatever  estate  of  the  wastisf 
executor  is  to  come  to  bis  representative,  which  his  testator  wasted,  the  pei- 
sonal  estate  of  such  wasting  executor,  in  the  hands  of  his  executor,  sy 
answer." 

When  Lord  Nottingham  said  the  Common  law  would  come  to  it  st  ksii 
he  was  a  true  prophet;  for  this  case  was  decided  in  the  28th  of  Car.t: 
and  the  law  was  altered  by  act  of  Parliament  in  the  30th  of  Car.  2:  \0. 
Cas.  12\,  Eton  College  v.  Beauchamp  and  Biggs.{l)  The  provost m 
fellows  of  Eton  were  possessed  of  a  rent  or  pension  of  1/.  14f.  per  annas, 
granted  by  King  Henry  VL  to  that  college,  issuing  out  of  the  lands.  Tst 
defendant.  Biggs,  was  executor  of  the  tenant,  and  the  bill  was  brongiit  k. 
a  satisfaction  of  the  arrears  of  rent  incurred  in  his  testator's  lifetimei  i^ 
suggested  that  the  college  did  not  know  the  lands  out  of  which  the  reBB 
were  issuable,  and  so  could  not  distrain  ;  and,  though  the  person  of  ^ 
terre-tenant  was  not  chargeable  with  the  rent  at  law,  but  only  the  land k 
way  of  distress ;  yet,  forasmuch  as  the  testatrix  held  the  land,  and  did  ^ 
pay  the  rent,  it  was  said^  that  thereby  the  testatrix's  personal  esute  « 
r*49l1  *"&"^^"^®^»  ^"^  therefore  the  Master  of  *the  Rolls  Sir  Jiri* 
L  -J  tie  Griinstone,  decreed  the  executor  to  pay  the  arrears  as  far  la  Is* 
had  assets  of  the  testatrix. 

in  2  Mod.  293,  ^mm.  Error,  Hil.,  29  Car.  2,  in  the  Elxchequcr  C!*^ 
ber,  before  tho  Lord  Chancellor  and  Lord  Treasurer,  assisted  by  the  tn 
Chief  Justices.  The  case  was,  the  plaintiff  had  declared  against  ihedf^ 
dant  as  executor  of  Edward  Nicholls,  who  was  executor  of  the  debtor.  1^ 
defendant  pleaded,  that  the  said  debtor  died  intestate,  and  administratiooci 
bis  goods  was  granted  to  a  stranger,  absque  hoc  that  Edward  Nicbolb« 
ever  executor;  but  did  not  say  by  his  plea,  •»  or  ever  administered  as  of 
cutor ;"  for,  in  truth,  he  was  executor  de  son  tort.  The  plaintiff  repfe^ 
that  before  the  administration  granted  to  the  stranger,  Edward  Nichdlsp 
sessed  himself  of  divers  goods  of  the  debtor,  and  nmde  the  defendant ei?- 
cutor,  and  died  ;  and  to  this  replication  the  defendant  demurred.  Judgm^ 
was  given  for  the  plaintiff,  in  the  Court  of  Exchequer,  but  reversed  in  ^^ 
Exchequer  Chamber  ;  for  an  executor  of  an  executor  de  son  tort  is  not  lii"* 
at  law;  though  the  Lord  Chancellor  Nottingham  said  he  would  beipii* 
plaintiff  in  equity. 

These  authorities  would  be  sufficient  to  establish  the  point  lam*' 
upon.  But  I  go  further,  and  hold,  that  in  all  cases  of/rcntd  the  rent^ 
doth  not  die  with  the  person;  but  the  same  relief  shall  be  had  against** 
executor  out  of  the  assets  of  the  testator,  as  ought  to  have  been  givea  aga^ 
the  testator  himself.  For,  as  equity  disclaims  the  maxim,  that  aper^ 
remedy  dies  with  the  person  whenever  the  remedy  is  proper  for  thatj^ 
diction,  this  Court  will  follow  the  estate  of  the  parly  liable  to  that  d«fl»«^ 
and  out  of  that  decree  satisfaction.  Now,  collusion  between  two  personsi^' 
the  prejudice  and  loss  of  a  third,  is,  in  the  eye  of  the  Court,  the  samea»* 

(0  &  Cn  1  Eq.  G^  AK  3^ 
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fraad ;  and,  yon  have  observed,  that  one  principal  groimd  of  the  judgment 
of  the  Court  in  this  case  is  collusion  appearing  upon  the  face  of  the  articles 
set  forth  in  the  answer. 

I  have  now  gone  through  the  arguments  and  objections  arising  upon  the 
particular  case,  and  the  authorities  of  law  and  equity. 

One  general  argument  remains,  of  which  the  counsel  on  •both  p»^Qo-| 
sides  did  in  their  turns  endeavour  to  avail  themselves — I  mean  the  L  -> 
argument  ab  inconvenienti,  which  undoubtedly  is  of  weight,  especially  in  a 
new  case. 

On  the  side  of  the  defendants  were  urged  the  inconveniences  that  would  • 
arise  from  making  such  a  precedent,  which  would  tend  to  lock  up  the 
timber  of  the  kingdom  from  coming  to  market ;    would  create  questions 
between  possessors  of  estates  and  contingent  remainder-men,  springing  up 
at  a  great  length  of  time  ;  and  there  would  be  no  knowing  where  to  stop. 

But  let  these  inconveniences  be  compared  with  the  inconveniences  that 
must  follow,  on  the  other  hand,  from  laying  it  down  that  a  contingent  re- 
mainder-man cannot  possibly  have  any  remedy  in  such  a  case — I  say,  let 
them  be  compared,  and  the  former  will  weigh  nothing,  in  the  opposite  scale, 
against  the  latter. 

Thus  far  the  law  allows  settlements  of  estates  to  go,  and  no  further ;  and 
it  hath  been  found  to  be  a  convenient  medium  between  perpetuities  and  too 
flux  and  unstable  a  condition  of  things.  Most  of  the  family  estates  in  this 
kingdom  are  under  such  settlements ;  and  it  frequently  happens  that  the 
first  remainder-man  of  the  inheritance  vested  is  a  remote  relation — remote 
in  blood,  and  remote  in  the  prospect  of  succession,  perhaps  after  fifty  yeara' 
contingent  limitation  of  that  inheiitance. 

If  what  has  been  done  in  this  case  should  be  determined  to  be  done  im- 
pun6,  without  any  possible  recompense  in  a  court  of  equity,  what  havoc 
would  it  make,  and  what  a  license  would  be  proclaimed !  Every  remain- 
der-man in  fee,  though  after  ever  so  many  contingent  limitations,  might,  by 
collusion  with  the  tenant  for  life,  or  years  in  possession,  or  perhaps  of  his 
under-tenant,  strip  the  estate,  and  convert  the  value  of  it  to  their  own  use. 
Suppose  an  estate  in  the  great  timber  countries  of  England,  in  the  north,  or 
in  Cornwall,  where  the  principal  value  may  consist  in  timber  or  mines,  all 
that  value  may  be  exhausted  and  dissipated  before  a  first  son  is  born  ;  and 
when  he  is  born,  he  may  find  nothing  but  the  shell  of  what  was  intended 
for  a  lasting  support  of  a  family  of  honour. 

It  will  be  no  answer  to  this,  to  say  the  trustees  to  *preserve  con-  ,-#493-1 
tingent  remainders  may  bring  a  bill  for  an  injunction  to  stop  this  ^  -^ 
mischief;  the  mischief  may  be  completely  executed  before  they  know  of  it, 
nay,  possibly  before  they  can  know  whether  they  are  trustees  or  not ;  for  it 
most  frequently  happens,  that  trustees  to  preserve  contingent  uses  are 
inserted  in  settlements  and  wills,  without  their  being  made  acquainted  with 
it. 

From  hence  it  is  evident  that  this  will  be  but  a  shadow  of  a  remedy, 
unless  the  Court  goes  further,  and  builds  a  more  adequate  relief  upon  the 
same  principles. 

And  here  I  cannot  help  adding,  that  this  becomes  of  the  greater  import- 
ance, from  the  practice  and  abuses  of  the  times  into  which  we  are  fallen, 
when  so  many  new  inventions  and  contrivances  daily  shew  themselves  in 
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courts  of  justice,  to  supply  or  to  tempt,  or  to  impose  upon  the  extraTagaoce 
and  necessities  of  tenants  for  life,  to  the  destruction  of  their  families.  • 

These  considerations  bring  to  my  mind  the  last  reasoning  of  the  jadga 
in  Fermor^t  case,  3  Co.  77,  a.;  and  with  that  I  will  conclude. 

That  resolution  was  quite  new,  and  of  the  6rst  impression,  and  was  con- 
trary to  the  letter  of  the  statute  of  the  4th  of  Hen.  7,  c.  24;  but  the  book 
says — '» Lastly,  the  judges  in  this  resolution  did  greatly  respect  the  gene- 
ral mischief  which  Would  ensue  if  such  fines,  levied  by  practice  and  coTio 
of  persons  who  had  particular  interests,  should  bar  those  who  had  the  is- 
heritance."(m) 

The  result  of  the  whole  is,  I  must  decree  satisfaction  to  the  plaintif  for 
what  the  late  Sir  John  Hind  Cotton  received  out  of  his  assets  ;  and  if  the 
onginal  limitations  had  been  still  subsisting,  I  must  have  directed  this 
money  to  have  been  laid  out  in  lands  to  the  same  uses;  but  as  these  are 
now  barred,  and  the  plaintiff  is  tenant  in  fee,  the  money  is  his  own. 

In  this,  the  question  of  interest  is  material,  and  I  have  considered  it: 
the  principal  money  is  reckoned  by  the  answer  at  1000/.;  the  cause  beiof 
heard  on  bill  and  answer,  and  the  plaintifi*  having  at  the  Bar  prayed  inter- 
est from  the  time  it  was  received,  in  respect  of  the  possible  growth  of 
timber. 

r*4n4l  *^"^  ihere  being  no  proof,  it  does  not  appear  what  was  the  con- 
t-  -^  dition  of  the  timber;  whether,  by  the  time  the  plaintiff's  fatbet 
died,  in  1727,  it  might  not  have  been  decayed,  and  of  little  value;  what 
might  have  been  exhausted  in  repairs,  or  destroyed  by  tempests  or  acci* 
dents  ;  or  what  young  timber  may  have  grown  up  in  its  place  in  the  mean 
time :  from  these  considerations,  and  as  this  is  a  new  case,  I  do  not  think 
fit  to  give  interest  further  back  than  the  filing  of  the  bill. 

•«  His  Lordship  declared,  that,  on  all  the  circumstances  of  the  case,  the 
plaintiff  is  entitled  to  recover  satisfaction  in  this  Court  for  so  much  value  of 
his  inheritance  as  the  defendant's  testator  exhausted  and  received  by  virioe 
or  colour  of  the  articles  entered  into  between  him  and  the  plaintiff's  late 
father,  who  was  tenant  only  for  the  term  of  ninety-nine  years,  if  he  should 
80  long  live ;  and  ordered  that  the  Master,  to  whom  he  referred  it,  should 
compute  interest  on  the  sum  of  1000/.,  admitted  by  the  answer  of  Sir  John 
Hind  Cotton,  deceased,  to  have  been  received  by  him  from  the  time  of 
filing  the  plaintiff's  bill,  after  the  rate  of  four  per  cent,  per  annum,  and  tax 
the  plaintiff  his  costs ;  and  that  what  shall  be  so  found  due  to  the  plaiotiff 
for  the  1000/.,  interest  and  costs,  be  considered  as  a  demand  by  simple  con- 
tract on  the  estate  of  Sir  John  Hind  Cotton,  deceased,  and  be  answered  and 
paid  to  the  plaintiff  by  the- defendants,  the  executors,  they  having  admitted 
assets  of  their  testator,  Sir  John  Hind  Cotton,  by  their  answer  to  the  bill  of 
revivor." 


Garth  V.  Cotton^  the   judgment  I  Sugden,  in  his  learned  work  ap 
ID  which  is  said  by  Sir  Edward  \  Powers,  to  be  one  of  the  aUest  erer 


(»)  See  8  Co.  79.  a. 
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delivered,  is  here  given  complete, 
the  statement  of  the  case,  and  the 
arguments,  having  been  taken  from 
1  Ves.  524,  546;  the  judgment 
from  1  Dick.  183,  where  it  is  stated 
to  have  been  copied  from  Lord  Hard- 
zoicke'a  MS. ;  and  the  decree  from  3 
Atk.  758. 

Under  the  devise,  in  Garth  v. 
Cotton^  to  the  plaintiff's  father,  for 
ninety-nine  years,  if  he  should  so 
long  live,  witlwut  impeachment  of 
te^aste,  voluntary  waste  excepted, 
Ltord  Ilardwicke  considered  him  as 
punishable  for  wilful  waste,  and 
that  he  had  no  present  right  to  or 

r*40fi1  *'"^®f^s'  *"  ^^^  timber,  other 
L  -^  than  the  mast,  and  shade, 

and  necessary  botes,  the  exception 
of  *«  voluntary  waste"  rendering  the 
preceding  part  of  the  clause,  "with- 
out impeachment  of  waste,"  which, 
standing  alone,  would  have  conferred 
upon  him  the  power  of  felling  the 
ticnber,  of  no  eflTect. 

The  importance  of  the  limitation 
to  trustees  to  preserve  contingent  re- 
mainders, the  history  of  which  is  so 
admirably  given  by  Lord  Hardwicke, 
is  well  illustrated  in  Garth  v.  Cot- 
tony for,  as  the  plaintiflTs  father  was 
only  tenant  for  years,  if  there  had 
been  no  such  limitation,  all  the  con- 
tingent remainders  would  have  been 
void,  for  want  of  an  estate  of  free- 
hold to  support  them  ;  and  Sir  John 
Hind  Cotton  would  have  had  the 
immediate  freehold,  as  well  as  the 
inheritance  in  him,  which  would 
have  given  him  a  clear  right  to  com- 
mit waste. 

If  the  plaintiff's  father  had  been 
tenant  for  life,  and  there  had  been 
no  such  limitation  to  the  trustees,  the 
plaintiff  could,  even  then,  have  been 
entitled  to  no  remedy,  because  his 
whole  use  in  the  land,  whilst  it  re- 
mained in  contingency,  would  have 
been  in  the  power  of  the  tenant  for 
life  to  bar  by  fine,  feoffment,  or  sur- 
32 


render  to  the  remainder-man  vested ; 
and  there  could  have  been  no  pre* 
tence  for  the  Court  to  interpose  to 
preserve  or  restore  to  him  part  of 
that  inheritance,  the  whole  of  which 
was  in  the  power  of  the  tenant  for 
life. 

The  foundation  of  the  plaintiff's 
equity  depended  entirely  upon  the 
estate  limited  to  the  trustees  to  pre- 
serve  contingent  remainders ;  it  was 
their  duty  to  preserve  the  inherit- 
ance, consisting  of  the  land,  timber, 
and  mines,  entire.  The  trustees 
might  have  brought  a  bill  to  stay 
waste  against  the  act  of  the  plain- 
tiff's father  and  the  remainder-man  ; 
and  Lord  Hardwicke  expressly  de- 
cided, that  their  neglect  or  ignorance 
of  their  duty  should  not  prejudice 
the  tenant  in  tail  not  in  esse  at  the 
time  when  the  waste  was  committed. 
It  was,  indeed,  admitted  by  Lord 
Hardwicke,  that  where  there  is  ten- 
ant for  life,  or  for  years,  subject  to 
waste,  if  timber  is  blown  down  by 
accident,  or  cut  down  by  the  tort  of 
a  stranger,  or  of  the  tenant  for  life 
alone,  the  owner  of  the  first  remain- 
der of  inheritance  vested  should 
have  the  benefit  of  it;  because,  he 
observes, 

«« The  common  law  doth  not  nor 
can  consider  contingent  uses  as  having 
existence  till  they  happen;  therefore 
according  to  Lewis  Bowleses  case^ 
11  Co.  79,  and  Udal  v.  Udal,  Aleyn, 
81,  an  estate  in  contingency  is  as  no 
estate  until  the  contingency  happens. 
And  when  the  trees  are  severed,  the 
property  must  vest  immediately  la 
somebody,  and  that  can  only  be  in 
the  first  remainder-man  of  inherit- 
ance vested ;  and  on  the  foundation 
of  that  property,  he  may  maintain 
trover  for  them.  This  is  his  right 
at  law ;  and  there  is  in  the  cases 
put,  of  trees  fallen  by  •acci-  p^^gg-i 
dent,  or  merely  by  the  L  -* 
wrongful  act  of  a  stranger,  or  of  the 
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ientnt  for  life,  no  ground  of  equity 
to  take  it  from  him."  See  HMt' 
field  V.  Bewit,  2  P.  Wms.  240.  and 
Dukt  of  Newcastle  r.  Vane^  there 
eited ;  but«  in  Oarth  ▼.  Cotton^  the 
timber  was  not  blown  down  by  acci- 
dent, or  cut  by  \,he  tort  of  a  stranger, 
or  of  a  tenant  for  life  alone,  but  was 
fallen  by  the  tenant  for  years  and 
remote  remainder-man,  in  collusion 
together^  who,  although  at  law  en- 
titled to  the  proceeds  arising  from 
the  sale,  were  in  equity,  which  has 
always  interfered  in  matters  of  waste 
more  extensively  than  courts  of  law, 
held  accountable  to  the  tenant  in  tail 
not  then  in  esse,  because  they  had 
collusirely  committed  an  act  which 
greatly  damnified  him,  and  for  which 
he  had  no  remedy  at  law.  The 
same  result  would  have  followed  had 
Garth  been  tenant  for  life  instead  of 
tenant  for  years. 

Where  there  was  a  limitation  in  a 
settlement  to  A.  for  life,  remainder 
to  trustees  to  preserve  contingent  re- 
mainders, remainder  to  his  first  and 
other  sons  in  tail,  remainder  to  B.  for 
life,  remainder  to  his  first  and  other 
sons  in  tail,  with  reversion  in  fee  to 
A.,  A.  cut  down  timber;  but  Lord 
Hardwicke^  upon  a  bill  being  filed 
by  B.,  the  second  tenant  for  life, 
granted  an  injunction,  observing,  that 
the  trustees  to  preserve  contingent 
remainders  might  have  brought  a  bill 
against  the  defendant  to  stay  waste, 
for  the  benefit  of  the  contingent  re- 
mainders; and  that  the  plai mi fi!* could 
do  so,  because,  though  he  had  no 
right  to  the  limber,  yet  if  the  de- 
fendant, the  first  tenant  for  life, 
should  die  without  issue,  he  would 
have  an  interest  in  the  mast,  and 
shade  of  the  timber :  Petrol  v.  Per- 
rot^  3  Atk.  04 ;  Davies  v.  Zee?,  0  Yes. 
784;  and  the  money  arising  from  the 
•tie  of  the  timber  will  be  preserved 
for  the  contingent  remainder-men: 


Wmams  y.  Duke  of  BoUon,  3  P. 
Wms.  268,  Cox's  note. 

By  8  db  9  Vict.  c.  106,  s.  8,  it  is 
enacted,  •*  that  a  contingent  remaio- 
der,  existing  at  any  time  after  ibe 
31st  day  of  December,  1844,  shtll 
be,  and  if  created  before  the  passing 
of  this  act,  shall  be  deemed  to  hate 
been,  capable  of  taking  eflect,  not- 
withstanding the  delerminaiioD,  by 
forfeiture,  surrender,  or  merger,  of 
any  preceding  estate  of  freehold,  io 
the  same  manner,  in  all  respects,  ai 
if  such  determination  had  not  bap* 
pened."    Suppose,  in  a  case  coming 
within  the  act,  the  limiUition  totroi- 
tees  to  support  contingent  limiutioos 
is  omitted,  could  the  tenant  for  yean, 
or  tenant  for  life,  with  the  person  in 
whom  the  first  remainder  of  the  in- 
heritance is  vested,  cut  the  timber 
without  being  liable  to  be  called  to 
an  account  by  the  contingent  remaia- 
der-raen  when  they  come  in  es«! 
In   Garth  v.   Cotton,  Lord  Beri- 
uncke,  as  before  observed,  expressly 
admits,  that  if  there   had  been  no 
trustees  to   support    contiogenl  ^^ 
mainders,  in  neither  of  these  cases 
♦could  relief  be  had  inequity.  -,^^i 
It    is,   however,  presumed,  ^ 
that  in  the  latter  of  these  cases  reh'ef 
might  now  be  had  by  the  coDtingeui 
remainder-man,  because  his  inherit- 
ance, of  which  the  timber  is  pa^i 
is  no  longer  in   the  power  o(  ^ 
owner  of  the  previous  estate  of  frc** 
hold.     But  in  the  former  of  these 
cases  no  relief  could  bo  had,  becaas<» 
notwithstanding  the  late  act,  the  coo- 
tingent  remainders  would  be  void  fo' 
want  of  an  estate  of  freehold  to  sap- 
port  them.     Where,  therefore,  lh« 
legal  fee  is  not  vested  in  trustees,* 
limitation  to  trustees  to  support  con- 
tingent remainders  is  still  necessary, 
where  there  is  only  a  previous  esiaw 
for  years  ;  and  it  is  conceived,  that 
even  where  there  is  a  previous  es- 


Digitized  by 


Google 


GARTH     T.    SIR    JOHX    HINO    0OTTON. 


4M 


late  of  freehold,  it  may  still  bo  use- 
fa  1,  as  the  trustees  to  sopport  con- 
tiagent  remainders  can,  by  applica- 
tion for  an  inj  a  notion  before  the 
contingent  remainder-man  comes 
into  esse,  protect  his  estate  from 
waste. 

In  the  case  of  an  executory  de- 
vise, Lord  Hardwickef  in  Robinson 
T.  LUion,  8  Atk.  20D,  said  that  he 
should  doubt  whether  an  heir-at-law 
ought  not  to  be  restrained  from  com- 
mittiog  waste  in  the  mean  time.  In 
that  case  the  testator  devised  lands 
to  his  son  and  his  heirs,  but  in  case 
he  should  not  attain  twenty-one,  and 
die  without  issue,  then  he  gave  the 
lands  to  his  daughters,  and  directed 
the  lands  to  be  sold  and  the  money 
to  be  divided  among  the  daughters. 
The  son,  who  wanted  three  quarters 
of  a  year  of  twenty-one,  intended 
cutting  down  3000/.  worth  of  tim- 
ber ;  but  Lord  Hardwicke  granted  an 
injunction  to  restrain  him,  and  at  the 
hearing  made  that  injunction  per- 
petual, observing,  '^It  is  pursuing 
the  intention  of  the  testator,  and  pre- 
serving the  value  of  the  estates  in- 
tended to  go  to  his  daughters.*'  And 
Lord  Eldon^  in  the  case  of  Stansfidd 
V.  Habergham,  10  Ves.  278,  stated 
it  to  be  the  doctrine  of  the  Court, 
that,  where  there  is  an  executory 
devise  over,  even  of  a  legal  estate,  a 
court  of  equity  will  not  permit  the 
timber  to  be  cut  down,  more  espe- 
cially not,  if  there  is  an  executory 
devise  of  a  trust  estate. 

One  of  the  first  instances  of  the 
interposition  of  equity,  where  an 
action  of  waste  could  not  be  main- 
tained at  law,  seems  to  have  been 
the  case  put  by  Lord  Uardwickt^  in 
0€srth  v.  Cotton,  of  a  tenant  for  life, 
with  remainder  to  another  for  life, 
with  remainder  over  in  fee,  or  in 
tail.  In  such  case  the  remainder- 
man in  fee,  or  in  tail,  though  he  might 
bring  .an  action  of  trover  for  the 


treesy  could  have  no  action  of  waste ; 
because  the  plaintiflf  in  the  action 
must  recover  the  place  wasted,  and 
that  would  be  an  injustice  to  the  re- 
mainder for  life,  which  is  not  for* 
feited  ;  and  if  it  should  be  recovered 
by  the  owner  of  the  inheritance,  it 
would  never  go  back  again.  He 
might,  it  is  true,  have  another  action 
of  trover  for  the  trees.  However,  in 
equity,  tb  use  the  words  of  Lord 
*  Hardwicke,  «« the  Court  p»4p«-i 
sustains  a  bill  for  an  injunc-  ^  ^ 
tion,  and  this  ab  antiquo,  according 
to  the  case  in  Moore,  554,  where 
Lord  Eliesmere  says,  he  had  seen  a 
precedent  for  it,  so  long  ago  as  in 
the  reign  of  Richard  II."  See  also, 
TVacy  V.  TVacy,  1  Vern.  23 ;  Far^ 
rant  v.  Lovel,  3  Atk.  728 ;  and  an 
injunction  will  be  granted  at  the 
suit  of  a  mesne  remainder-man  for 
life,  without  making  the  owner  of 
the  inheritance  a  party  :  Dayrell  v. 
Champneu,  1  Eq.  Ca.  Ab.  400. 
But  see  MoUineux  v.  Powell,  3  P. 
Wms.  268,  n.  "So,  where  there 
is  tenant  for  life  subject  to  waste, 
remainder  for  life  dispunishable  for 
waste,  remainder  in  fee,  the  Court 
will  not  suffer  an  agreement  between 
the  two  tenants  for  life  to  commit 
waste,  to  take  place  against  the  re- 
mainder-man, before  the  time  comes 
when  the  second  tenant  for  life's 
power  commences" — per  Ld.  Hard- 
wicke,  in  Bobinsonv.  Litton,  3  Atk. 
210. 

So,  a  ground  landlord  may  hare 
an  injunction  to  stay  waste  against 
an  under  lessee,  who  holds  by  lease 
from  the  original  lessee :  Farrant  v. 
Lovel,  3  Atk.  723. 

So,  where  a  mortgagee  in  fee  in 
possession  commits  waste  by  cutting 
down  timber,  and  the  money  arising 
by  the  sale  of  the  timber  is  not  ap- 
plied in  sinking  the  interest  and 
principal  of  his  mortgage,  the  Court, 
on  a  bill  brought  by  the  mortgagor  to 
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•tty  waste,  wiil  grant  an  injnnction: 
Farrant  ▼.  Lovely  3  Atk.  723. 

A  mortgagor  in  posaeaaion  may 
be  reatrained  by  the  mortgagee  from 
falling  timber:  FarrerU  ▼.  LoveL,  8 
Atk.  723;  Ushom  v.  U^om,  1 
Dick.  75 ;  Humphreys  ▼.  Harrison^ 
I  J.  &  W.  581 ;  but  not,  it  seems, 
unless  he  makes  it  appear  that  the 
security  would  be  insufficient  or 
acanty  without  the  timber :  Hippes- 
ley  V.  Spencer,  5  Madd.  422 ;  ^ng 
T.  Smith,  2  Hare,  239. 

There  seems  to  be  some  doubt 
bow  far  the  Court  will  interfere  to 
prevent  or  to  remedy  permissive 
waste.  In  Parteriche  v.  Powlet,  2 
Atk.  383,  an  exception  was  taken 
to  the  Master's  report,  that  he  had 
charged  the  tenant  for  life  without 
impeachment  of  waste^  with  several 
sums  for  the  repairs  of  tenants* 
bouses  upon  the  estate.  But  Lord 
Hardwicke  overruled  the  exception, 
and  said,  «*  Notwithstanding  tenant 
for  life  is  without  impeachment  of 
waste,  he  shall  be  obliged  to  keep 
tenants'  houses  in  repair,  unless  the 
charge  is  excessive,  and  shall  not 
aufier  them  to  run  to  ruin."  How* 
ever,  in  The  Marquis  of  Lansdowne 
T.  Marchioness  Dowager  of  Lans' 
doume,  1  J.  &  W.  522,  an  account 
against  the  representative  of  tenant 
for  life  without  impeachment  of 
waste,  for  dilapidations  in  and  about 
a  mansion  house,  was  refused  by  Sir 
John  Leach,  M.  R.,  who,  although 
the  case  of  Parteriche  v.  Powlet  was 
cited,  expressed  himself  to  be  satis- 
fied that  no  account  of  dilapidations 
could  be  decreed,  observing  that, 
r*4991  ^*^^  *respect  to  incom- 
L  -'  bents,  the  law  was  other- 
wise, and  accordingly  suits  against 
their  representatives  were  very  com- 
mon ;  but  no  instances  of  sueh  suits 
by  remainder-men  had  occurred : 
and  see  Lord  Castlemain  v.  Lord 
Craven^  22  Yin.  Abr.  523,  pt.  IL 


But  an  Bccoont  woaU  be  gnntel 
where  there  is  an  express  coveatot 
from  the  tenant  for  life  to  repair; 
Marsh  v.  Wells,  2  S.  &  S.  87. 

At  common  law,  the  clause,  with' 
out  impeachment  of  wastes  only  ex- 
empted tenant  for  life  from  the  pe- 
nalty of  the  atatiite,  the  recovery  of 
treble  value,  and  the  place  wasted, 
not  giving  the  property  of  the  thing 
wasted;  but,  in  L^etcis  BouMf 
case,  1 1  Co.  79,  it  was  determined 
that  these  words  also  gave  the  prO' 
perty.  The  necessary  conseqaence 
of  which  was,  that,  in  general,  qd- 
less  in  particular  circumstances,  be 
was  not  to  be  restrained  inequity; 
for  that  would  be  to  determiae  that 
he  should  not  make  use  of  the  pro- 
perty which  the  law  allowed  hio. 
But,  afterwards,  several  iosUDces 
were  considered,  in  which  this  verj 
large  power  might  be  exerdsed  coo* 
trary  to  conscience,  and  in  an  unrea- 
sonable manner,  by  tenant  for  life; 
as,  where  his  act  was  to  the  destroc- 
tion  of  the  thing  settled,  and  equity 
interfered.  See  Aston  v.  Mon,  1 
Ves.  265. 

A  leading  authority  npon  tbia 
subject  is  Fane  v.  Lord  Bamard,t 
Vern.  738,  commonly  called  Uri 
Bernard's  case;  there  Lord  Bar- 
nard, who,  under  the  marriage  settle- 
ment of  hia  son,  was  tenant  for  life 
without  impeachment  of  waslt,  of 
Raby  Castle,  with  remainder  to  his 
son  for  life,  having  taken  some  dis- 
pleasure against  his  son,  got  two 
hundred  workmen  together,  aod  of 
a  sudden,  in  a  few  days,  stripped  the 
castle  of  the  lead,  iron,  glass  doors* 
boards,  &c.,  to  the  value  of  3000^ 
Lord  Coicper  granted  an  iojunciion 
to  stay  committing  of  waste  by  pol^ 
ing  down  the  castle,  and  decreed 
that  the  castle  should  be  put  in  if 
former  condition ;  and,  for  that  po^ 
poee,  a  commission  was  to  '••0^ 
ascertain  what  ought  to  be  repaiiodt 
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and  a  Master  was  directed  to  see  it 
done  at  the  expense  of  Lord  Bar- 
nard, and  decreed  the  plaintiff  his 
costs.  See  S.  C,  Prec.  Ch.  454; 
Gilb.  Eq.  Rep.  127 ;  1  Eq.  Ca.  Ab. 
899;  1  Salk.  161. 

So,  likewise,  upon  the  principle 
of  restraining  a  tenant  for  life  with- 
out impeachment  of  waste  from  ex- 
ercising his  legal  power  conirary  to 
conscience,  and  in  an  unreasonable 
manner,  Lord  Hardwicke  said,  that 
if  tenant  for  life  without  impeach- 
ment of  waste,  pulled  down  farm- 
houses, in  general  he  would  no  more 
scrapie  restraining  him,  than  be 
would  from  pulling  down  the  man- 
sion-house, (unless  he  pulled  down 
iwo  to  make  into  one,  in  order  to 
bear  the  burthen  but  of  one,)  it  tend- 
ing equally  to  the  destruction  of  the 
thing  settled.  So,  if  he  should  grub 
ap  a  wood  settled,  so  as  to  destroy 
the  wood  absolutely,  he  should  re- 

r'^iOOl  ^^^^^  ^*"^»  **  '^  *would  be 
L  -^  what  is  termed,  in  Mrakal 
T.  Buhb^  2  Freem.  54,  extravagant 
and  humouraome  waste:  Aaton  v. 
Aston,  1  Ves.  265. 

Although  a  tenant  for  life  without 
impeachment  of  waste,  and  a  tenant 
in  tail  after  possibility  of  issue  ex- 
tinct, may  fall  all  the  ordinary  timber 
upon  the  estate,  it  has  long  been 
established,  that  a  court  of  equity 
will  restrain  them  from  committing 
what  is  called  equitable  waste,  by 
falling  limber  planted  or  left  standing 
for  the  shelter  or  ornament  of  a  man- 
sion house  or  grounds:  Roity.  lA>rd 
Somerville,  2  Eq.  Ca.  Ab.  759; 
Paekingtoh's  case,  3  Atk.  215 ; 
Strathmore  r.  Bowes,  2  Bro.  C.  C. 
166;  Chamberlyne  v.  Dummer,  1 
Bro.  C.  C.  166  ;  3  Bro.  C.  C.  549 ; 
even  if  planted  by  the  tenant  for  life 
himself:  Coffin  v.  Coffin,  Jac.  71. 

"The  principle  upon  which  the 
Court  has  gone,  seems  to  be,  that 
if  the  testator,  or  the  author  of  the 


interest  by  deed,  had  gratified  his 
own  taste  by  planting  for  ornament, 
though  he  had  adopted  the  species 
the  most  disgusting  to  the  tenant  for 
life,  and  the  most  agreeable  to  the 
tenant  in  tail,  and,  upon  a  competi- 
tion between  those  parties,  the  Court 
should  see  that  the  tenant  for  life 
was  right,  and  the  other  wrong,  ia 
point  of  taste,  yet  the  taste  of  the 
testator,  like  his  will,  binds  them ; 
and,  it  is  not  competent  to  them  to 
substitute  another  species  of  orna- 
ment for  that  which  the  testator  de- 
signed. The  question,  which  is  the 
most  fit  method  of  clothing  an  estate 
with  timber  for  the  purpose  of  orna- 
ment, cannot  be  safely  trusted  to  the 
Court" — per  Lord  Eldon,  in  Mat' 
guts  of  Downshire  v.  Lady  Sandys^ 
6  Ves.  110.  So,  likewise,  Sir  Pfil- 
Ham  Grant  has  observed,  ••  As  the 
Court  cannot  determine  what  is  orna- 
mental timber,  it  being  merely  a 
matter  of  taste,  they  therefore  say, 
that  what  was  planted  for  ornament* 
must  be  considered  as  ornamental :" 
Lord  Mahon  v.  Lord  Stanhope,  8 
Madd.  523,  n. ;  and  see  Surges  v. 
Zam6, 16Ves.  174;  Coffin  v.  Coffin^ 
Jac.  70. 

«*  The  principle  has  been  extend- 
ed from  the  ornament  of  the  house 
to  outhouses  and  grounds,  then  to 
plantations,  vistas,  avenues,  and  to 
all  the  rides  about  the  estate  for  ten 
miles  round" — per  Lord  Eldon,  6 
Ves.  110;  and  see  Jebb  v.  Jebbj 
Johnes  V.  Johnes,  and  Lord  Tom- 
worth  V.  Lord  Ferrers,  cited  6  Ves. 
110;  Williams  v.  M*Namara,  8 
Ves.  70 ;  and,  in  TVie  Marquis  of 
Downshire  v.  Lady  Sandys,  6  Ves* 
107,  the  injunction  was  extended  to 
clumps  of  firs  on  a  common  two 
miles  from  the  house,  although  land 
belonging  to  other  persons  intervened. 
"If,"  observed  Lord  Eldon,  "the 
principle  has  been  rightly  applied,  it 
is  very  difficult  in  argument  to  say, 
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k  cannot  be  applied  to  a  common  ae 
well  as  in  field  lands,  and  ihat  the 
contiguity  or  remoteness,  if  de  facto 
it  was  planted  for  ornament^  can 
alter  the  principle  upon  which  the 
rule  of  the  Court  is  to  be  applied." 

r»5011  ^^^  *"  *^<»y  ^»  Merry^  16 
L  ^  Ves.  375,  the  principle  ap- 
plicable to  equitable  waste  was  ex* 
tended  to  trees  planted  for  the  pur- 
pose of  excluding  objects  from 
?iew. 

And,  although  the  mansion-house 
may  have  been  pulled  down,  a  ten- 
ant for  life  without  impeachment  of 
waste  will  be  restrained  from  falling 
trees  planted  for  its  shelter  or  orna- 
ment: Morris  v.  Morris,  16  Sim. 
505 ;  even  where  the  trustees,  at 
the  request  of  the  tenant  for  life,  had 
power  to  pull  down  the  mansion- 
house:  Wellesley  v.  Wdlesley,  6 
Sim.  497. 

But  circumstances  may  render 
the  falling  of  ornamental  timber  jus- 
ti6able.  ^For,  if  a  tempest  had 
produced  gaps  in  a  piece  of  orna- 
mental planting,  by  which  unequal 
and  discordant  breaks  and  divisions 
were  occasioned,  it  would  be  going 
too  far  to  hold,  that  cutting  a  few 
trees  to  produce  an  uniform  and 
consistent,  instead  of  an  unpleasant 
and  disjointed  appearance,  should  be 
eonstrued  waste" — per  Sir  IFiUiam 
Grant,  M.  R.,  in  Lord  Mahon  v. 
Lord  Stanhope,  8  Madd.  523,  n. 

A  court  o(  equity  will  restrain 
a  tenant  for  life  without  impeach- 
ment of  waste,  from  cutting  down 
saplings  not  proper  to  be  felled  : 
O'Brien  ▼.  O'Brien,  Amb.  107 ; 
Marquis  of  Downshire  v.  Lady 
Sandys,  6  Yes.  108  ;  and  from  cut- 
ting underwood  before  it  is  of  suf- 
ficient growth :  Brydges  v.  Stevens, 
6  Madd.  279 ;  but  not  from  falling 
timber,  merely  because  it  is  not 
{ull  grown  or  proper  for  building ; 
for,  as  obserfed   by   Lord    Hard- 


wicke,  the  reasoning  of  the 
of  pulling  down  farm  or  manaioD- 
houses,  or  felling  trees  planted  for 
ornament  or  shelter,  does  not  come 
up  to  this.  The  consequeDce  of 
cutting  down  timber,  perhaps  too 
young,  does  not  tend  to  the  destruc- 
tion of  the  thing  settled,  akhoagh  it 
tends  to  its  prejudice  for  a  time,  for 
timber  will  grow  again  in  a  few 
years  :  not  so  of  houses.  Nor  will 
young  trees  planted  in  avenaes,  pull- 
ed down,  serve  for  the  purpose  aa 
before ;  for,  having  been  put  there 
for  the  convenient  enjoyment  of  the 
house,  they  are  considered  as  appur- 
tenant thereto,  and  can  no  roore  be 
destroyed  by  such  tenant  for  life 
than  the  house  itself.  But  it  would 
be  very  dangerous  for  the  coon  to 
use  such  a  latitude  ae  to  extend  this 
to  the  taking  away  the  profits  of 
the  estate  by  tenant  for  life,  to  the 
prejudice  of  the  remainder-man, 
which  his  estate  for  life  without 
impeachment  for  waste,  givea  him 
liberty  to  do:  ^ston  v.  ^ston,  1 
Yes.  266 ;  and  see  Coffin  v.  Cqgbi, 
Jac.  72. 

A  tenant  in  tail  without  possibi- 
lity of  issue  extinct,  although  un- 
impeachable of  waste  at  law,  {Lewis 
Bowles's  case,  1 1  Co.  79 ;  PFUliams 
V.  Williams,  15  Yes.  428  ;  12  East, 
209,)  is  within  the  principle  of  equi- 
table waste,  and  will  be  reatrained 
from  committing  malicious  or  ex- 
travagant waste,  such  as  cutting 
down  ornamental  limber,  and  r^^^^^-y 
•pullingdown  houses.  "The  L  -• 
common  case,"  observes  Sir  Johti 
Leach,  •«  of  a  tenant  in  tail  after  pos- 
sibility of  issue  extinct,  is  where  the 
estate  is  descendible  to  the  issue  of 
the  wife  alone.  Until  the  death  of 
the  wife  without  issue,  this  estate 
has  all  the  legal  incidents  of  other 
estates  tail ;  but  upon  the  death 
of  the  wife  without  issue,  the  estate 
has  no  longer  a  desceadible  qoality. 
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and  the  hosbaod's  interest  it,  ia 
effect,  limited  to  his  life.  His  es- 
late  becomes  ranked  in  the  law 
amongst  estates  for  life,  and  he 
may  make  exchange  with  a  mere 
tenant  for  life.  In  Lewii  Bowleses 
cast^  11  Co.  79,  however,  it  was 
held  at  law,  that,  as  he  had,  before 
the  death  of  his  wife,  an  estate  tail, 
and  was  once  owner  of  the  timber, 
that,  notwithstanding  the  death  of 
his  wife,  and  the  change  in  the  qua- 
lity of  his  estate,  he  should  still  coa- 
linue  unimpeachable  of  waste.  In 
a  court  of  law,  therefore,  a  tenant  in 
tail  after  possibility  of  issue  extinct, 
is,  in  efiect,  a  tenant  for  life  without 
impeachment  of  waste  ;  and  courts 
of  equity  have,  in  the  question  of 
equitable  waste,  confounded  him 
with  other  tenants  for  life  without 
impeachment  of  waste,  and  have  not 
entered  into  the  distinction  that  he 
is  unimpeachable  of  waste,  not  by 
the  provision  of  the  grantor,  but  as 
a  legal  incident  to  his  estate :"  At- 
torney'General  v.  Duke  of  MeurU 
borough^  3  Madd.  538.  See,  also, 
Mrahal  v.  Buhb,  2  Show.  69 ;  2 
Freem.  52 ;  2  Eq.  Ca.  Ab.  757 ; 
2  Swanst.  172;  Anon,,  2  Freem. 
278 ;  Cooke  v.  WhaUey,  1  Eq.  Ca. 
Ab.  400. 

The  orders  to  restrain  equitable 
waste  by  the  destruction  of  timber 
planted  for  shelter  or  ornament,  or 
of  too  young  growth,  are  generally 
drawn  up  in  the  terms  used  in 
Chamberlyne  ▼.  Dmnmer,  viz., 
M  that  an  injunction  be  awarded 
to  restrain  the  defendant,  Harriet 
Dummer,  her  servants,  workmen, 
and  agents,  from  cutting  down  any 
timber  and  other  trees  growing  on 
the  estate  in  question,  which  are 
planted  or  growing  there  for  the 
protection  or  shelter  of  the  several 
mansion-houses  belonging  to  the  said 
estate,  or  for  the  ornament  of  the 
said  housesi  or  which  grow  in  lines,  i 


walks,  vistas,  or  other  groaods  there* 
unto  belonging ;  and  that  the  injunc- 
tion do  also  extend  to  restrain  the 
said  defendant,  her  servants,  work- 
men, or  agents,  from  cutting  dowa 
any  timber  or  other  trees,  except  at 
seasonable  times,  and  in  a  husband- 
like  manner;  and  also  from  cutting 
down  saplings  or  young  trees  not  fit 
to  be  cut,  as  and  for  the  purposes  of 
timber,  until  the  hearing  of  this 
cause,  or  further  order  of  the 
Court."— Reg.  Lib.  A.,  1781,  foL 
452. 

But  a  court  of  equity  will  not 
interfere  with  an  ordinary  tenant 
in  tail,  who  may,  at  his  pleasure, 
cut  down  all  timber  for  whatever 
purpose  planted,  or  pull  down  all 
buildings  upon  his  estate  ;  for,  as  ob- 
served by  Sir  John  Leach, «»  With 
the  exception  of  alienation  including 
*leases,  unless  according  to  p»enq-i 
the  statute,  a  tenant  in  tail  L  J 
is  at  this  day  to  be  considered  as 
much  the  at^solute  owner  of  the 
estate  as  a  tenant  in  fee  simple,  and* 
as  such,  may  do  what  he  pleases 
with  the  buildings  and  timber  on  the 
estate  :"  Attorney-General  v.  Duke 
of  Marlborough,  3  Madd.  532; 
Saville^s  case,  cited  ante,  p.  13. 

It  seems  that  tenants  in  tail,  re^ 
strained  by  statute  from  barring  their 
issue,  or  those  in  remainder  with  re- 
version to  the  Crown,  are  not,  on  that 
account,  within  the  principle  of  equi- 
table waste ;  for,  to  use  the  words  of 
Sir  John  Leach,  V.  C, «« They  have 
all  the  legal  rights  and  incidents 
which  belong  to  an  estate  of  this 
character,  except  where  such  rights 
and  incidents  are  specially  qualified 
by  the  provisions  of  the  statute,  and 
there  being  no  qualification  with  res- 
pect to  the  right  of  cutting  timber* 
they  are  as  much  the  legal  owners 
of  the  timber  as  if  they  were  tenants 
in  fee  simple  ••••  No  in- 
stance can  be  stated  in  which  a  coori 
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of  equity  has  ever  interfered  against 
■uch  a  tenant  in  tail,  upon  the  prin- 
ciple of  equitable  waste."  See  At- 
tomty-Oeneral  v.  Duke  of  Marl- 
borough,  3  Madd.  408.  636.  539. 
However,  his  Honor  in  that  case 
held,  on  demurrer,  that  the  Duke  of 
Marlborough  for  the  time  being  is, 
under  the  act  5  Anne,  c.  3,  bound  to 
maintain  Blenheim-house  for  the  fu- 
ture residence  of  those  to  whom  the 
succession  was  limited,  and  that  the 
Court  was  bound  to  interfere  to  pre- 
vent the  destruction  of  the  house,  and 
of  the  ornamental  timber  about  it. 
mI  am  clearly  of  opinion,'*  said  his 
Honor,  ««that  the  Duke  of  Marl- 
borough, having  no  power  of  destruc- 
tion over  the  house,  has  no  power  of 
destruction  over  timber  which  is  es 
aential  to  the  shelter  or  ornament  of 
the  house,  and  I  must  overrule  a  de- 
murrer which,  in  effect,  insists  upon 
an  absolute  and  unqualified  right  to 
cut  all  timber.'* 

One  important  objection  taken  in 
Oarth  V.  Cotton  was  this,  that,  al- 
though it  was  admitted  a  bill  might 
have  been  maintained  by  the  trustees 
to  preserve  contingent  remainders,  to 
stay  waste  before  it  was  committed, 
yet  it  did  not  follow  from  thence,  that 
after  that  was  over,  a  bill  might  be 
brought  for  an  account ;  and  it  was 
argued,  that  the  jurisdiction  of  the 
Court  to  decree  an  account  of  the 
value  of  the  timber  was  only  incident 
to  the  jurisdiction  of  granting  an  in- 
junction. In  the  previous  case  of 
Je$U9  College  v.  Bloome,  3  Atk. 
262,  Amb.  54,  where  a  bill  was 
brought  solely  to  have  an  account  and 
satisfaction  for  waste  in  cutting  down 
trees  and  carrying  ofT stones,  against 
the  defendant,  an  assignee  of  the  les- 
see of  the  college,  after  an  assign- 
ment of  the  term,  and  for  waste  done 
before  assignment.  Lord  Hardwicke, 
according  to  the  reports,  dismissed 
the  bill  with  costs,  although  he  him* 


self  says,  in  Oarth  t.  Cotton^  that  it 
was  dismissed  without  costs.     ••The 
first*question,"said  his  Lord-  rt^A-i 
ship,  "  is,  whether  bills  arc  "-        -* 
to  be  maintained  in  this  court,  merely 
for  timber  cut  down  after  the  term  is 
gone  out  of  the  tenant  by   assign- 
ment?  or   whether  such    bills   can 
only   be  brought  for  an  account  of 
such  ^aste  done,  without,  at  the  same 
lime,  praying  an  injunction  ?  and  I 
am   of   opinion   that    they    cannoL 
Waste  is  a  loss  for  which  there  is  a 
proper  remedy  by  action.   In  a  court 
of  law,  the  party  is  not  necessitated 
to  bring  an  action  of  waste,  but  he 
may  bring  trover;    those   are   the 
remedies,  and  therefore,  there  is  do 
ground  of  equity  to  come  into  this 
court,  for  satisfaction  of  damages  is 
not  the  proper  ground  for  the  court  to 
admit  of  these  sort  of  bills,  but  the 
staying  of  waste,  because  the  Cooit 
presumes,   when  a  man   has   done 
waste  he  may  commit  the  same  again, 
and  therefore  will  sufiTer  the  lessor  or 
reversioner,  when  he  brings  his  bill 
for  ^an  injunction  to  stay  waste,  to 
pray,  at  the  same  time,  an  account 
of  the  waste   dorie;  for,  though  a 
court  of  law  may  give  damages,  yet 
it  cannot  prevent  further  waste  :  and 
it  is   upon  this  ground,  to  prevent 
multiplicity  of  suits,  that  this  Court 
will  decree  an  account  of  waste  done, 
at  the  same  time  with  an  injunction ; 
just  like  the  case  of  a  bill  brought 
for  discovery  of  assets,  an   account 
may  be  prayed   at  the  same  time ; 
and  though  originally  the  bill  was 
only  brought  for  a  discovery  of  as- 
sets, yet,  to  prevent  multiplicity  of 
suits,  the  Court  will  direct  an  account 
to  be  taken."  So,  in  Smith  v.  Cooktf 
3  Atk.  381,  Lord  Hardwicke  took 
the  same  distinction.     He  said,  that 
after  the  estate  of  the  lessee  is  deter- 
mined, and  a  new  lessee  is  in  pos- 
session,   a  person,    merely   for  an 
account  of  timber  felled  by  way  of 
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wrong,  could  not  come  into  a  court 
of  equity.     But  where   the   person 
continues  in  possession,  and,  conse- 
quently, is  in  a  condition  of  commit- 
ting more  waste,  there  a  person  is 
proper  to  come  into  equity  for  an  in- 
junction to  stay  waste;  and  though 
the  plaintifis  have  not  actually  moved 
for  an  injunction,  they  might  reserve 
that  relief  till   the  hearing  of  the 
cause,  if  they  thought  proper,  as  it 
was  incident  to  their  estate,  and  they 
were  entitled  to  an  account  for  such 
waste.     Now,  the  case  of  Garth  v. 
Cotton  differs  materially  from  Jesiia 
College  V.  Bloome:  because,  in  the 
latter,  there  was  clearly  a  remedy  at 
law  by  trover;  in  the  former,  there 
was  no  remedy  at  law,  and  unless  an 
account  had  been  granted,  a  great 
wrong  would  have  been  done  to  the 
plaintiff,  and  he  would  have  been 
without  remedy. 

The  view  taken  by  Lord  Hard* 
wicke,  in  Je$u8  College  v.  Bloome^ 
baa  been  recognised  in  many  later 
cases.  See  Ptdleney  v.  Warren^  6 
Ves.  89 ;  Grieson  v.  Eyre,  9  Ves. 
346;  Richarda  v.  Noble^  3  Mer. 
673. 

In  Lee  v.  Ahton,  1  Bro.  C.  C.  194 ; 
3  Bro.  C.  C.  37;  1  Ves.  jun.  78; 
Lord  TTiurlow^  indeed,  acted  con- 
trary to  the  doctrine  laid  down  by 
^--,  Lord  *Hardwicke  in  Jeatu 
I  ^^^J  CoUege  V.  Bloome;  for,  ad- 
mittiog  that  trover  would  lie  at  law 
for  the  timber  fallen  by  the  tenant 
for  life,  who  was  still  in  possession, 
vet  be  granted  the  account,  although 
in  injunction  was  not  prayed.  **l 
have  no  doubt,'*  said  his  Lordship, 
« an  action  of  trover  might  be  main- 
jiiDed*  What  I  meant  when  the 
•aOBO  came  on  before  was  this:— 
Pappose  they  come  for  a  discovery 
ind  an  account,  and  that  a  discovery 
8  made  accordingly,  I  should  agree 
plaintiff  ought  to  be  satisfied  with  it; 
>at    the    admission  that  some  has 


been  wrongfully  cut,  gives  them  a 
right  to  an  account  of  that.  .  .  . 
My  present  opinion  is,  that  if  any 
timber  has  been  cut  from  the  estate^ 
where  there  was  no  right  to  cut  any, 
that  circumstance  gives  a  right  to 
the  account.  If  you  can  make  out 
that  the  plaintiff  has  no  right  to  come 
here,  but  ought  to  be  left  to  law,  I 
will  turn  round  her  bill,  because  she 
has  not  brought  an  action ;  but  I 
thought  the  circumstance  of  timber 
having  been  wrongfully  cut  down, 
entitled  her  to  the  account,  as  in  the 
case  of  a  bailiflP— if  a  man  enters 
upon  another's  lands,  and  makes 
money  of  his  property,  he  will  be 
considered  as  a  bailiff,  and  must  ac- 
count." 

Where  mines  are  opened,  an  ac-. 
count,  it  seems,  will  in  all  cases  be 
granted,  although  no  injunction  is 
asked:  Bishop  of  Winchester  ▼. 
Knight,  4  P.  Wms.  406;  and  in 
Jesua  College  r,  Bloome,  Amb.  55, 
Lord  Hardwicke  says,  «•  The  Court 
always  distinguishes  between  dig- 
ging of  mines  and  cutting  of  timber, 
because  the  digging  of  mines  is  a  sort 
of  trade." 

In  Parrott  t.  Palmer,  3  My.  & 
K,  632,  where  it  was  argued  that, 
as  there  could  be  no  injunction,  there 
could  be  no  account,  Lord  ^rou^^m 
entered  into  an  elaborate  examina- 
tion of  the  authorities.  •'  It  may  be 
laid  down  generally,"  observed  his 
Lordship,  « that,  unless  in  the  case 
of  mines,  the  rule  is,  no  injunction — 
no  account.  In  Jesua  College  v. 
Bloome,  3  Atk.  262,  where  an  ac- 
count was  prayed  of  timber  out  by  a 
tenant  before  the  assignment  of  his 
lease,  and  the  term  being  gone,  no 
injunction  could  be  had,  the  Court 
held,  that  no  account  lay  ;  and  so  it 
was  decided,  though  the  Court  said 
obiter,  that  mines  formed  an  excepted 
case,  being  in  the  nature  of  a  trade 
or  business.    In  Whitjidd  y.  Beuntt 
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3  P.  Wms.  240,  where  an  account 
of  timber  cut,  and  an  injunction 
against  opening  mines,  were  prayed, 
the  Court  appears  to  have  given  the 
account  only  as  incident  to  a  discov* 
ery.  Indeed,  in  S4xytr  v.  Pierce^  1 
Yes.  232,  which  was  a  case  of  mines, 
but  where  no  possession  had  been 
•hewn  by  the  plaintiff.  Lord  Hard' 
wicke  would  only  entertain  the  suit 
in  respect  of  the  confusion  of  boun- 
daries, and  he  retained  the  cause  for 
a  year,  with  liberty  to  bring  eject* 
ment.  In  Garth  v.  Cotton^  Lord 
Hard  wicke  takes  a  somewhat  differ- 
ent view  of  his  own  judgment  in 
Jtius  College  v.  Blogme,  from  that 

r»50fi1  w^*^^  ^^®  report  ♦of  the 
^  -*  case  gives,  but  he  does  not 
overthrow  its  doctrine ;  for  he  takes 
the  broad  dUtinction^  that  in  the  one 
case  there  was  a  legal  remedy ^  and 
in  the  other  no  remedy  at  all.  But 
it  is  certain,  that  if  Lee  v.  Alston  be 
law,  the  distinction  formerly  taken, 
particularly  in  Jesus  College  v. 
Btoome,  is  shaken,  if  not  overthrown, 
and  a  principle  established  —  that 
wherever  timber  is  cut  on  the  estate 
by  one  not  having  right,  account  will 
lie,  because,  to  use  Lord  Thurlow^s 
expression,  the  wrong-doer  may  be 
treated  as  a  bailiff.  And  yet  Lord 
Thurlow  assumes  throughout,  that 
there  is  all  the  while  a  remedy  at 
law.  It  must,  however,  greatly  de- 
tract from  the  weight  of  a  doctrine  so 
decidedly  opposed  to  the  distinct  and 
sensible  opinion  of  Lord  HardwiAe^ 
in  Jestis  College  v.  Bloome,  that, 
neither  in  the  two  reports  of  Lord 
Thurlow* s  judgment,  when  the 
cause  was  last  before  the  Court  (3 
Bro.  C.  C.  37,  and  1  Ves.  jun,  78,) 
nor  in  the  year  1779  (1  Bro.  C.  C. 
194),  when  it  was  formerly  heard,  is 
there  the  least  mention  made  of  that 
celebrated  case,  nor,  indeed,  of  Sayer 
T.  Pierce:' 
It  is,  however,  clear,  that,  in  cases 


of  equitable  waste,  an  account  will 
be  granted  without  an  injunction. 
See  Duke  of  Leeds  v.  Earl  of  Ank-- 
herst,  14  Sim.  357, 367 ;  S.  C.  2  Ph. 
117,  and  cases  there  cited. 

Upon  the  whole,  we  may  coo- 
elude  that,  in  the  case  of  timber, 
where  there  is  a  remedy  at  law  for 
waste,  an  account  will  not  be  grant- 
ed, except  as  incident  to  an  injunc- 
tion. Where,  as  in  Garth  v.  Cotton^ 
the  remedy  lies  solely  in  equity,  an 
account  will  be  granted,  althoogh 
there  is  no  injunction.  But  with  re- 
gard to  waste  in  mines,  although  there 
may  be  a  remedy  at  law,  an  accoont 
will  be  granted,  independent  of  an 
injunction. 

In  an  action  of  trover,  a  persoD 
will  obtain  the  value  of  the  timber; 
in  equity  he  must  take  the  account 
as  it  lies,  unless  there  is  some  special 
case  to  vary  the  terms  of  it ;  Lee  v. 
Alston,  1  Ves.  jun.  82. 

Where  tenant  for  life  impeachable 
for  waste,  is  in  possession,  the  Conrt 
will  order  trees  in  a  state  of  decay, 
or  which  will  not  improve  by  stand- 
ing, or  the  standing  of  which  is  inju- 
rious to  the  othere,  to  be  fallen,  upon 
the  ground,  that  the  interests  of  the 
succession  requires  it,  and  will  direct 
the  interest  of  the  proceeds  to  be  paid 
to  the  tenant  for  life,  though  im- 
peachable for  waste  :  (see  Thoker  v. 
AnnesUy^  5  Sim.  235,  and  cases 
there  cited ;  Tollemache  v.  Tolle^ 
mache,  I  Hare,  456  ;  Ferrand  v. 
Wilson,  4  Hare,  381) ;  and  the  cap- 
ital to  be  transferred  to  the  firat 
ownera  of  the  inheritance,  or  the 
first  tenant  for  life  without  impeach- 
ment of  waste :  Waldo  v.  WMo,  12 
Sim.  107 ;  PltUHps  v.  Barlow,  14 
Sim.  268. 

The  old  action  by  writ  of  waste, 
which  had  fallen  into  disuse,  was  at 
length  abolished  by  3  db  4  Will.  4,  c. 
27,  s.  36. 
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It  ja  a  geDeral  priociple,  that  a 
bill  to  restrain  the  commissioo  of 
waste  will  be  sustained,  wherever  an 
action  of  waste  will  lie  at  common 
law:  "The  remedy  by  injunction," 
says  Chancellor  Kent,  "is  applicable 
to  every  species  of  waste,  it  being  to 
prevent  a  known  and  certain  injury ;" 
Hawky  y.  Clowes^  2  Johnson's 
Chancery,  122 ;  DuvaU  y.  WatetH^ 
1  Bland,  569.  576.  But  the  chancery 
Temedy  will  be  given  in  many  .cases, 
where  an  action  of  waste  at  law 
would  not  lie :  See  the  general  out- 
lines of  equitable  relief  on  this  sub- 
ject,  traced  in  DuvaU  v.  Waters^  1 
Bland,  576 ;  Lyon  el  al.  v.  Hunt  et 
al.,  U  Alabama,  295,  305;  ^Ua- 
quin  and  others  ▼.  Fish^  5  Metcalf, 
140,  147,  148.  "  There  are  numer- 
ous cases  in  Chancery,  as  Lord  Hard* 
wicke  has  frequently  observed,"  says 
Kent,  C,  "  in  which  the  court  has 
interposed  to  stay  waste,  by  the  ten- 
ant, where  no  action  can  be  main- 
lained  against  him  at  law.  Thus, 
where  there  is  lessee  for  life,  re- 
mainder for  life,  remainder  in  fee  ; 
the  mesne  remainder-roan  cannot 
bring  waste,  nor  the  remainder-man 
in  fee,  but  chancery  will  interpose 
and  stay  waste.  So  equity  will,  in 
many  cases,  restrain  waste,  though 
the  lease  contain  the  clause,  without 
impeachment  of  waste^  and  which 
takes  away  the  remedy  at  law,  as 
where  this  power  is  exercised  in  an 
unreasonable  manner  and  against 
conscience,"  Kane  v,  Vanderburgh^ 
1  Johnson's  Chancery,  11,  12. 

A  threat  to  commit  waste,  is  a 
sufficient  ground  for  an  injunction, 
though  no  waste  has  actually  been 
committed;  Loudon  v.  Warfield^  5 
J.  J.  Marshall,  196,  197;  Duvall  v. 
Waters,  I  Bland,  569,  576. 

A  bill  for  waste  will  lie  againcA  an 
under-lessee  by  the  paramount  land- 
lord ;  Sarles  v.  Sarlea,  3  Sandford, 
901.     See  Ingraham  v.  Lunnell 


md  others,  5  Metcalf,  118;  Atkins 
T.  Chilson  and  others,  7  Id.  898. 
It  will  lie,  also,  between  tenants  in 
common,  where  the  waste  is  not  ne- 
cessary to  the  enjoyment  of  the  es- 
tate, and  is  greatly  prejudicial  to  the 
interests  of  the  co-tenant,  and  espe- 
cially where  a  bill  is  filed  for  a  par- 
tition; Haufley  v.  Clowes,  2  John- 
son's Chancery,  122;  Adtninistra* 
tors  of  Johnson  t.  Executors  of 
Johnson,  2  Hill's  Chancery,  277, 
295. 

Where  there  is  an  executory  de- 
vise over,  the  owner  of  the  contin- 
gent fee  upon  which  it  is  limited,  or 
of  any  other  estate  previous  to  it, 
may  be  restrained  from  the  commis- 
sion of  waste ;  ffallington  v.  Toy* 
lor,  Saxton's  Chancery,  314,  318; 
Brashear,  ^c.  v.  Macey,  Src  3  J. 
Marshall,  89,  92. 

A  bill  may  be  sustained  by  a 
mortgagor  against  a  mortgagee  in 
possession,  to  restrain  the  commis- 
sion of  acts  wilfully  done  to  the  de- 
struction or  detriment  of  the  estate, 
because  the  land  is  only  a  security 
to  the  mortgagee,  and  for  other  pur^ 
poses  is  considered  in  chancery  as 
being  the  property  of  the  mortgagor; 
Irvnn  v.  Davidson,  8  Iredell's  Equi- 
ty, 311,  821;  Bowlings  V.  Stewart, 
1  Bland,  22 ;  Downing,  fyc.  v.  Pal- 
mateer,  1  Monroe,  64 ;  Voule  et  ux. 
▼.  Bichards  et  ah,  Saxton,  535. 588 ; 
Smith  V.  Moore,  11  New  Hamp- 
shire, 55,  62.  The  same  remedy 
may  be  had  by  a  mortgagee  against 
the  mortgagor  in  possession,  to  pre- 
vent the  commission  of  any  waste 
which  may  impair  the  mortgage  se- 
curity; Brady  v.  Waldron,  2  John- 
son's Chancery,  148;  Bobinson  ▼. 
Preswick,  3  Edwards,  246;  Salman 
V.  Clagett,  8  Bland,  126,  180. 

In  like  manner,  in  Connecticut, 
after  land  of  an  insolvent  debtor  hat 
been  attached  for  a  debt,  in  a  suit  at 
law,  an  injunction  to  restrain  him 
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from  ¥ra8te  will  be  ^nted  by  a 
Court  of  Chancery ;  Camp  ▼.  Baies^ 
11  Connecticut,  51;  and  in  New 
York,  after  a  sale  of  land  on  execa* 
tion,  during  the  time  allowed  by 
statute  for  redemption,  an  injunction 
will  lie  at  the  suit  of  the  purchaser 
to  restrain  the  defendant  from  com- 
mitting waste;  Boyd  ?.  Hoyt^  5 
Paige,  65 ;  Bank  of  Utica  y.  ^et- 
BtreaUy  7  Id.  517, 

It  has  been  stated  to  ben  general  rule, 
that  an  application  for  an  injunction  to 
restrain  waste,  ought  to  show  a  good 
title  to  the  land,  and  that  a  doubtful 
title,  or  a  title  wholly  denied,  will  not 
be  sufficient :  see  Storm  v.  Mann^ 
4  Johnson*8  Chancery,  21 ;  Hough 
▼.  Martin  et  al.^  2  Devereux  &  Bat- 
tle's Equity,  379,  385 ;  London  v. 
WarJUld,  5  J.  J.  Marshall,  196, 198. 
But  in  several  of  the  Slates,  the  dis- 
tinction is  now  established,  between 
a  contested  title  upon  which  suit  at 
law  is  pending,  and  one  upon  which 
no  such  suit  has  been  brought. 
Where  an  ejectment,  or  other  action 
at  law,  to  try  the  title,  has  been 
brought,  a  court  of  equity  will  re- 
strain the  commission  of  waste  by 
the  party  in  possession,  till  the  trial 
and  determination  of  the  right,  or  till 
the  recovery  of  possession,  where 
irreparable  mischief  might  be  ef- 
fected  before  relief  could  be  had  at 
law,  or,  under  other  special  circum- 
stances; Shubrick  v.  Guerard^  2 
Desaussure,  616,  619;  Einsler  ▼. 
Clarke,  2  Hill's  Chancery,  617, 618; 
Duvall  T.  Waters,  I  Bland,  569, 
577 ;  Harris  r.  Thomas,  1  Hening 
&  Munford,  18:  but  if  the  bill 
shows  that  the  defendant  asserts  and 
relies  upon  what  he  alleges  to  be  a 
▼alid  adverse  title  in  himself,  or  the 
defendant  in  his  answer  positively 
denies  the  plaintiff's  title,  and  no 
suit  at  law  has  been  brought,  an  in- 
junction will  not  be  granted  ;  Steio^ 
art  V.  CheWf  3  Bland,  440.    See, 


also,  Atiaquin  and  others  r.  fUh^  5 
Metcalf,  140,  148. 

Formeriy,  it  was  a  fixed  rule,  that 
an  injunction  to  restrain  waste  could 
be  granted  only  where  there  was  an 
acknowledged  privity  of  title  or 
contract,  and  not  where  the  injury 
was  a  mere  trespass,  and  there  was 
a  legal  remedy  for  it.  Lord  Thur- 
low  and  Lord  Eldon,  however,  estab- 
lished the  practice  of  granting  in- 
junctions for  trespass  in  special 
cases,  where  irreparable  mischief 
might  ensue.  It  is  now  settled,  that 
acts  of  trespass  will  be  restrained 
where  the  damage  is  great  and  irre- 
parable, or  by  constant  repetition  m 
calculated  to  do  lasting  injury  to  the 
inheritance :  but  still,  there  must  be 
something  particular  in  the  case,  ao 
as  to  bring  the  injury  under  the 
head  of  quieting  possession,  or  to 
make  out  a  case  of  irreparable  mis- 
chief, or  to  prevent  multiplicity  of 
suits,  or  where  the  value  of  the  in- 
heritance is  put  in  jeopardy ;  and 
equity  will  not  interfere  where  ade- 
quate and  convenient  satisfaction  can 
be  had  by  damages  at  law :  Stevens 
▼.  Beekrnan,  1  Johnson's  Chancery, 
318;  Livingston  v.  Livingston,  6 
Id.  497;  Jerome  v.  Boss,  7  Id.  315, 
832;  Duvall  v.  Waters,  1  Bland, 
569,  577 ;  Southard  et  ux.  t.  The 
Morris  Canal,  Saxton,  519,  521 ; 
Attaquin  and  others  v.  Itsh,  5  Met- 
calf, 140,  147 ;  Lyon  et  al.  v.  Huni 
et  al.,  11  Alabama,  295,  306;  Smith 
V.  Pettingill  et  al.,  15  Vermont,  8t. 
Where  an  injunction  against 
waste  is  granted,  if  the*  complainant 
has  a  claim  in  law  to  satisfaction  for 
the  value  of  the  timber  or  other  mat- 
ters, the  removal  of  which  consti- 
tutes the  waste,  he  is  entitled,  as  of 
course,  to  an  account,  as  incident  to 
the  injunction  and  to  prevent  multi- 
plicity of  suits ;  Loudon  v.  WarfiM, 
5  J.  J.  Marshall,  196, 198;  Livings- 
ton y.  Reynolds,  26  Wendell,  115; 
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Sarles  ▼.  Sarles^  8  Sandford,  601. 
But  an  accouDt  is  not  a  necessary 
consequence  of  an  injunction,  and 
will  not  be  allowed,  except  where  the 
complainant  has  the  immediate  pro> 
perty  in  the  matter  which  is  severed 
from  the  freehold ;  and  there  are 
many  cases  in  which  an  injunction 
to  prevent  waste  will  be  granted  for 
the  protection  and  security  of  the 
complainant,  and  yet  no  damage  and 
no  account  will  be  due  to  him:  see 
Duvall  V.  Waters,  1  Bland,  569, 
676 ;  Downing,  ^c.  t.  Palmateer,  1 
Monroe,  64.  An  intermediate  ten- 
ant for  life  may  have  an  injunction 
to  prevent  those  acts  by  a  tenant  for 
years,  or  a  previous  tenant  for  life, 
which  are  immediately  injurious  to 
his  estate,  but  he  cannot  recover  for 
the  waste,  because  that  enures  to 
him  who  has  the  inheritance;  Mayo 
V.  Feaster^  2  M*Cord's  Chancery, 
137,  143. 

fiut  an  account  for  waste  commit- 
ted, is  only  consequential  upon  an 
injunction,  or  upon  some  other  mat- 
ter of  original  jurisdiction  ;  it  is  not 
in  itself  a  substantive  ground  of  equi- 
table relief,  as  the  remedy  at  law  is 
adequate.  (*This  court,''  said  the 
Chancellor,  in  Winship  v.  PUtB,  3 
Paige,  250,  261,  **  only  interferes  to 
prevent  future  waste;  except  in 
cases  where  the  complainant  has  no 
remedy  at  law,  or  a  discovery  is  ne- 
cessary, or  where  there  is  some 
other  ground  for  equitable  inter- 
ference. In  ordinary  cases,  the  ac- 
count for  waste  already  committed,  is 
merely  incidental  to  the  relief  by  in- 
junction against  future  waste,  and  is 
directed  upon  the  principle  of  pre- 
venting a  needless  multiplication  of 
suits."  The  rule,  however,  is  gene- 
ral, that  although  the  recovery  of 
damages  for  waste  is  not  a  substan- 
tive ground  for  a  bill  in  equity,  yet 
if  the  court  has  jurisdiction  of  the 
sRbjectt  opoQ  any  other  ground,  it 


will  decree  an  account  of  the  waste 
committed.  Thus,  upon  a  bill  for 
partition,  against  a  co-tenant  who  has 
been  in  possession  for  a  long  time, 
an  account  of  rents  and  profits  may 
be  ordered,  and  if  the  land  has  dete- 
riorated in  value  by  his  treatment  of 
it,  he  may  be  made  accountable  for 
it  as  for  waste.  "Having  proper 
jurisdiction  of  the  case,''  said  the 
court, «« there  is  hardly  any  question 
in  relation  to  property,  which  this 
court  may  not  detennine  incidentally 
for  the  purpose  of  doing  complete 
justice,  and  preventing  muhiplicity 
of  litigation.  The  rule  is  laid  down 
in  the  case  of  Jems  College  v. 
Bhom,  3  Alk.  262 ;  Amb.  54,  that 
a  bill  will  not  lie  for  waste  merely; 
but  if  the  party  be  properly  in  court 
for  another  purpose,  as  to  obtain  an 
injunction,  then  an  account  of  past 
waste  will  be  granted.  The  princi- 
ple is  very  fully  illustrated  in  the 
reasoning  of  the  case.  There  are 
many  cases  in  which  an  account  has 
been  allowed  of  the  produce  of 
mines  ;  and  the  opening  of  mines  is 
waste."  Baekler  v.  Farrow^  2 
Hill's  Chancery,  111. 

In  like  manner,  ordinarily,  an  in- 
junction will  not  be  granted  to  pre- 
vent the  removal  of  timber  already 
cut,  even  where  an  injunction  against 
cutting  timber  in  future  is  granted. 
The  relief  will  be  confined  to  the 
protection  of  the  timber  growing, 
unless  in  extraordinary  cases.  In 
Watson  V.  Hunter,  5  Johnson's 
Chancery,  169,  a  lessor  filed  a  bill 
against  his  lessee  for  years,  who  had 
been  committing  great  waste  in  tim- 
ber, praying  for  an  injunction  to  re- 
strain the  defendant  from  cutting 
down  any  more  timber,  and  from  re- 
moving that  already  cut  down,  and 
not  sawed,  and  that  which  was  con- 
verted into  boards  or  planks.  «« In- 
junctions to  the  extent  prayed  for 
may  have  been  granted,"  said  Chan- 
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eellor  Kent;  ••but  as  I  am  not  satis- 
fied 88  to  the  propriety  of  such 
extensive  and  sammary  interference, 
I  have  been  led  to  look  into  the 
course  of  the  English  authorities 
and  practice  on  the  point.  After 
timber  is  cut,  it  ceases  to  bo  part  of 
the  realty,  and  is  converted  into 
personal  property,  and  trover  will  lie 
for  it.  The  question  is,  whether 
this  Court  ought  to  interfere,  in  the 
first  instance,  to  control  the  disposi- 
tion of  that  personal  properly ;  and 
that,  too,  without  any  special  or  ex- 
traordinary necessity  stated  for  such 
interference. 

«*The  practice  of  granting  injunc- 
tions, in  cases  of  waste,  is  to  prevent 
or  stay  the  future  commission  of 
waste;  and  the  remedy  for  waste 
already  committed,  is  merely  hici- 
dental  to  the  jurisdiction  in  the  other 
case,  assumed  to  prevent  the  multi- 
plicity of  suits,  and  to  save  the  party 
the  necessity  of  resorting  to  trover  at 
law.  Thus  in  the  case  of  Jesus 
College  V.  Bloome,  (3  Atk.  262. 
Ambl.  54,)  a  bill  was  filed  for  an  ac- 
count and  satisfaction  for  waste  in 
culling  down  trees,  and  no  injunc- 
tion was  prayed  for,  and  the  tenant's 
estate  had  been  assigned  and  de- 
termined. Lord  Hardwicke  held, 
that  the  bill  was  improper,  and 
would  not  lie  merely  for  satisfaction 
for  limber  cut  down,  and  that  an 
action  of  trover  was  the  remedy. 
Where  the  bill  was  for  an  injunction 
to  prevent  waste, and  for  waste  already 
committed,  the  Court,  to  prevent  a 
double  suit,  would  award  an  injunc- 
tion to  prevent  future  waste,  and  de- 
cree an  account  and  satisfaction  for 
what  was  past.  The  ground  for 
coming  into  Chancery,  was  to  stay 
waste,  and  not  for  satisfaction  for  the 
damages,  as  the  commission  of  waste 
was  a  tort,  and  the  remedy  lay  at 
law.  But  to  prevent  multiplicity  of 
suits,  the  Court,  on  bills  of  inj  auc- 


tion to  stay  waste,  and  where  waste 
bad  already  been  committed,  would 
make  a  complete  decree,  and  give 
the  injured  party,  a  satisfaction  for 
what  had  been  done,  and  not  put 
him  to  another  action  at  law.    The 
bill,  in  that  case,  was,  consequently, 
dismissed.    In  the  subsequent  case 
of  Smith  V.  Cooke,  (8  Atk.  381,) 
Lord   Hardwicke  observed,  that  \l 
ihe  estate  of  the  lessee  was  deter- 
mined, and  he  had  quit,  a  party 
could  not  come  into  equity,  merely 
for  an  account  of  timber  ctit  wrong- 
fully;  but  where  he  continued  Id 
possession,  and    in  a  condition  to 
commit  more  waste,  the  party  might 
come  into  equity  to  stay  future  waste, 
and  also  be  entitled  to  an  account  for 
the  waste  committed.     So,  again  in 
the  case  of  Zee  v.  Mston,  (1  Vesey, 
jon.,  78,)  the  same  doctrine  was  de- 
ck red  by  Lord  Thurlow.      A  bill 
was  filed  by  a  remainder-man  in  fee 
against  a  tenant  for  life,  for  an  ac- 
count of  timber  cut,  and  for  an  in- 
junction.    The  answer  admitted  the 
cutting  of  the  timber  wrongfully,  as 
charged,  and  an  account  was  de- 
creed.    It  was  observed,  that  the 
plaintiff,  on  the  discovery  by  the 
answer,  might  have  resorted  to  trofer 
at  law,  but  he  was  not  obliged  to  do 
so,  and  might  have  an  account  under 
the  admission  in  the  answer.    The 
Chancellor  referred  to  the  case  of 
Whitfield  V.  Bewit,  (2  P.  Wms.  240,) 
which  was  a  bill  for  an  injunction  to 
stay  waste,  and  for  an  account  of 
limber  cut,  and  in  which  it  seemed 
to  be  held,  that  the  right  to  the 
timber  cut   might   be    pursued  in 
Chancery,  as  well  as  by  trover  at 
law. 

"The  same  doctrine  was  declared 
by  Lord  Hardwicke,  in  Oarth  v. 
Cotton,  (i  Vesey,  528,)  and  that  the 
decree  for  an  account  of  the  waste 
already  committed,  was  'an  incidenl 
to  the  injunction  to  stay  waste.  i< 
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would  seem,  then,  to  be  a  stretch  of 
jurisdictioo,  to  apply  the  iojuQction 
to  this  incidental  remedy,  and  to  stay 
the  use  or  disposition  of  the  chattel. 
This  would  be  enlarging  the  substi' 
tuted  remedy  in  this  Court,  much 
beyond  the  remedy  at  law ;  and  if 
it  had  been  the  established  English 
practice,  we  should  not  have  been 
without  the  most  clear  and  explicit 
cases  in  proof  of  it.  The  recovery 
in  this  Court  is  not  the  timber  itself, 
in  specie,  but  damages  for  the  value 
of  it ;  and  why  should  the  personal 
chattel  be  bound  by  injunction  in 
this  case,  more  than  in  any  other 
case,  where  the  remedy  is  for  a  tort 
sounding  in  damages  ?  This  Court 
will  stay  the  commission  of  waste, 
or  the  transfer  of  negotiable  paper, 
in  certain  cases,  in  order  to  prevent 
irreparable  mischief;  but  the  only 
mischief,  that  can  arise  in  the  pre- 
sent case,  as  to  the  timber  already 
cut  and  drawn  to  the  mills  of  the  de- 
fendants, is  the  possible  inability  of 
the  party  to  respond  in  damages. 
That  is  a  danger  equally  applicable 
to  all  other  ordinary  demands,  and  it 
is  not  an  impending  and  special  mis- 
chief, which  will  justify  this  extraordi- 
nary preventive  remedy  by  injunction. 
If  the  injunction  could  be  ordinarily 
applied  to  waste,  already  committed, 
I  apprehend  we  should  very  rarely 
hear  of  a  special  action  on  the  case, 
in  the  nature  of  waste,  in  the  Courts 
of  common  law. 

«»In  the  case  of  the  Bishop  of 
lA)ndon  V.  Webb,  (1  P.  Wms.  527,) 
an  injunction  was  called  for  against 
a  lessee  for  years,  to  prevent  digging 
the  ground  for  brick,  as  it  was  de- 
stroying the  field  and  carrying  away 
the  soil.  The  Lord  Chancellor  said, 
•  let  the  defendant  carry  ofiT  the 
brick  he  has  dug,  but  be  enjoined 
from  further  digging.*  In  Packing* 
ton's  ease,  (9  Atk.  213,)  the  bill 


stated,  that  the  defendant  had  cat 
down  a  great  number  of  trees,  and 
had  threatened  to  cut  down  and  de- 
stroy them  all,  but  the  injunction  only 
went  to  restrain  him  •  from  cutting 
down  timber  trees  growing.* 

««The  only  case  I  have  met  with 
applicable  to  the  very  point,  is  a  very 
loose  note  of  an  anonymous  case  of 
I  Vesey^jun.,  93,  in  which  the  soli- 
citor-general moved  for  an  order  to 
prevent  the  removal  of  timber  wrong- 
fully cut  down.  In  what  stage  of 
the  cause,  or  upon  what  state  of 
pleadings  and  proofs,  this  motion 
was  made,  does  not  appear.  Lord 
Thurlow  is  said  to  have  observed, 
•  I  have  no  doubt  about  the  inter- 
ference of  this  Court  to  prevent 
waste.  The  only  difficulty  I  have, 
is,  as  to  what  shall  be  done  with  the 
timber  cut.  Trover  might  be  brought 
for  it;  but,  as  the  Register  says, 
many  orders  of  this  kind  have  been 
made,  take  the  order.' 

««Such  a  case  is  not  a  sufficient 
authority  to  extend  the  injunction  to 
timber  already  cut.  There  must  be 
a  very  special  case  made  out  to  au- 
thorize me  to  go  so  far,  and  such 
cases  may  be  supposed.  A  lease, 
for  instance,  may  have  been  fraudu- 
lently procured  by  an  insolvent  per^ 
son,  for  the  very  purpose  of  plun- 
dering the  timber  under  the  shelter 
of  it.  Perhaps,  in  that  and  like 
cases,  where  the  mischief  would  be 
irreparable,  it  might  be  necessary  to 
interfere  in  this  extraordinary  way, 
and  prevent  the  removal  of  the  tim- 
ber. I  do  not  mean  to  be  under- 
stood to  say,  that  the  Court  will 
never  interfere,  but  that  it  ought  not 
to  be  done  in  ordinary  cases  like  the 
present.  I  shall  accordingly  confine 
the  injunction  to  the  timber  standing 
or  growing  at  the  time  of  the  service 
of  the  process." 
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[•507]       •LESTER  [OR  LYSTER]  r.FOXCROFT 
AND  OTHERS. 


[I  COLLES'S  P.  C.  108.— APRIL  7th,  1701.(«)) 

PART  PERFORMANCE  OF  A  PAROL  CONTRACT  RESPECTTNG 
LAND.] — Specific  performance  of  a  parol  agreement  to  grant  a  least 
decrcedy  noticiihstaruling  the  Statute  of  Frauds^  after  acts  of  part-perform' 
ance  on  the  part  of  the  lessee  by  pulling  down  an  old  house^  aTid  building 
new  houses  according  to  the  terms  of  the  agreemerU. 

The  appellant  stated,  that  Isaac  Foxcroft  was  seised  in  fee  of  a  part  ol 
an  ancient  messuage  called  Wildhouse,  in  the  parish  of  St.  Giles Vin-lhe- 
Fields,  in  the  county  of  Middlesex,  and  possessed  of  other  part  thereof  fort 
long  term  of  years,  and  agreed  with  several  builders  to  pull   down   parts 
thereof,  and  build  new  houses  thereon  ;  and  about  25th  March,  1695,  pro- 
posed to  make  such  agreement,  for  part  of  the  said  house  with  appellant, 
and  promised  to  assist  him  with  money  without  interest,  in  case  he  sboald 
want  it  to  finish  the  building ;  and  it  was  particularly  agreed  between  them, 
that  appellant  should  at  his  own  cost  pull  down  a  certain  part  of  the  messuagt, 
and  build  thereon  fourteen  or  more  good  messuages  ;  aiid  thai  Foxcroft 
should,  in  consideration  thereof  lease  the  said  part  to  appellant,  from 
Michaelmas,  1695,  for  ninety-nine  years,  at  a  pepper-corn  for  the  first  year, 
and  150/.  yearly  rent  for  the  last  ninety-eight  years, 
r»ROft"l      *^^  ^^^  ^'"^^  °^  making  such  agreement,  there  wae  no  memoran- 
L        ^  dum  or  note  thereof  in  writing  ;  but  in  performance  of  the  agrtt- 
ment,  appellant  entered  into  that  part  of  the  messuage,  and,  at  his  own  cost 
pulled  down  the  same,  and  built  several  new  houses  thereon,  (ibe  whole 
fourteen  being  almost  finished,)  and  therein  disbursed  several  thousand 
pounds — about  2000/.  his  own  money — and  several  sums  borrowed  from 
Foxcroft  upon  his  own  securities,  yet  unsatisfied,  and  was  all  along  in  pos- 
session, and  acted  as  sole  proprietor  and  owner,  and  was  acknowledged  qs 
such  by  Foxcroft,  who  frequently  declared  that  he  had  only  a  ground-rent, 
and  that  appellant  was  the  landlord  ;  and  as  any  of  the  new  houses  were 
finished,  appellant  demised  the  same  in  his  own  name,  received  the  rents, 
and  Foxcroft  never  received  nor  claimed  any  part  thereof. 

About  August,  1698,  Foxcroft,  (being  then  ill  of  the  sickness  whereof 
he  died,)  made  his  will,  and  his  daughter,  Elizabeth  Foxcroft,  sole  execu- 
trix ;  and  devised  to  his  second  son,  Isaac  Foxcroft,  his  heirs  and  executors, 
all  his  estate  in  the  said  ancient  messuage  called  Wildhouse  ;  and  if  Q^ 
died  under  twenty-one,  to  his  eldest  son  Henry  Foxcroft,  his  daughter  Eliz- 
abeth, and  Benjamin  Whichcoti,  and  appointed  Francis  Nicholson  guardian 
of  his  son  Isaac,  with  power  to  let  and  set  for  such  time  during  his  mioorUJ* 

(«)  &  C,  cited  2  Vern.456,  nom.  Foxcrafi  v.  Lisltr:  Gilb.  Rep.  4;  Prcc.  Ch. 519, 526, Don». 
Lacester  ?.  Foxcroft. 
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And  immediately  after  making  the  said  will,  he  delivered  it  to  appellant's 
wife,  to  let  the  appellant  see  there  was  nothing  therein  inconsistent  with 
his  said  agreement ;  and  ordered  her  to  get  a  lease  prepared  speedily  accord- 
ing to  the  agreement ;  and  delivered  to  her  two  building  leases  executed  by 
him,  in  pursuance  of  like  agreements  with  others,  as  precedents  to  have 
appellant's  lease  drawn  by  ;  and  appellant  accordingly  caused  the  leases 
to  be  prepared,  bearing  date  about  the  time  of  the  said  agreement,  and 
brought  two  parts  thereof  to  Foxcroft  to  be  executed,  who  caused  both  of 
them  to  be  read  to  him,  and  approved  of  the  same  ;  but  observed  that 
there  was  a  mistake  in  one  part  thereof  in  his  name,  John  being  put  for 
Isaac,  and  disliked  that  the  sealing  and  delivery  was  not  endorsed  on  the 
back  *ihereof ;  and  thereupon  ordered  appellant  to  get  the  mistake  p«»r/%n-| 
amended,  and  the  indorsement  made  by  the  same  hand  that  >-  -^ 
engrossed  the  deeds,  and  then  to  bring  themi  again,  and  he  would  execute 
them ;  and  often  expressed  his  dissatisfaction  that  they  were  not  brought 
back  for  execution  as  soon  as  he  expected,  and  was  under  great  uneasiness 
of  mind  lest  he  should  die  before  it  was  done. 

And  appellant  a  few  days  before  the  death  of  Foxcroft,  brought  the 
deeds,  so  amended,  to  his  house,  to  have  them  so  executed  as  he  had 
directed,  but  respondent  refused  to  let  appellant  see  or  speak  with  Foxcroft, 
and  used  several  indirect  and  unfair  methods  to  prevent  him  from  executing 
the  said  leases,  by  means  whereof  he  died  without  executing  them ;  and 
since  his  death,  respondents  refused  to  execute  leases,  according  to  the 
agreement,  whereon  appellant,  in  Hilary  Term,  1698,  exhibited  his  bill  in 
Chancery  for  a  specific  execution  of  the  agreement,  and  the  cause  being 
heard,  6th  March,  1700,  the  Lord  Keeper(6)  declared  that  there  was  no 
sufficient  proof  of  the  said  agreement,  and  ordered  appellant's  bill  to  stand 
dismissed  without  any  relief;  which  decree  appellant  insisted  ought  to  be 
reversed,  for  that  the  agreement  was  sufficiently  proved;  and  though  not 
originally  reduced  into  writing,  occasioned  by  the  entire  confidence  the 
parties  had  in  each  other,  yet  the  same  having  been  at  appellants  great 
expense^  so  far  executed  on  his  part,  there  ought  to  be  a  reciprocal  perform- 
ance of  it  on  the  other  part ;  and  the  rather  so,  as  the  terms  of  the  agree- 
ment were  reduced  to  a  certainty,  by  the  lease  prepared  by  direction  of  the 
lessor,  and  the  execution  thereof  prevented  by  the  unfair  practices  of  the 
respondents,  or  some  of  them. 

The  respondents,  in  affirmance  of  the  decree,  alleged,  that  Isaac  Foxcroft 
made  his  will,  dated  30th  August,  1698,  of  the  import  slated  by  appellant, 
and  died  15th  September  following;  and,  in  Hilary  Term  then  next, appel- 
lant filed  his  bill  against  respondents  for  a  specific  execution  of  a  parol 
agreement  expended  ;  and  that  respondents  had  answered,  that  they  knew 
not  that  appellant  was  any  ways  concerned  in  pulling  down  and  rebuilding 
the  *premises,  otherwise  than  as  agent  or  servant  for  the  testator,  ^#51  at 
at  whose  proper  charge  and  expense  they  insisted  the  work  was  L  -1 
done  ;  and  denied  that  any  such  agreement  for  a  lease  was  ever  made  by 
the  testator  to  the  appellant ;  and  shewed  that  the  appellant  was  greatly 
indebted  to  the  testator  before  any  building  began,  and  that  the  testator  had 
no  other  way  to  obtain  his  debt  but  by  employing  him  in  work ;  and  that 

(6)  Sir  Nathan  Wright 
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the  testator,  though  of  perfect  understanding,  had  not  taken  anj  notice  of 
•uch  supposed  agreement  in  his  will ;  and  that  the  appellaot  had  not  re- 
quired a  performance  thereof,  for  near  three  years  and  a  half  after,  nor  until 
80  near  an  approach  of  the  testator's  death  ;  and  shewed,  further,  that  three 
of  the  appellant's  witnesses  were  considerable  legatees  in  the  testator's  will, 
and  that  their  evidence  tended  to  enlarge  the  personal  estate  for  their  own 
benefit ;  and  finally,  insisted,  that  nothing  of  such  pretended  agreeoieDt 
being  in  writing,  and  signed  by  eithtMr  of  the  parties,  the  statute  made  for 
preventing  frauds  and  perjuries  was  a  full  bar  to  the  appellant's  pretences. 

Die  Luns,  7^  Aprilis,  1701.  Upon  hearing  counsel  on  this  appeal,  it 
was  ordered  and  adjudged  by  the  Lords,  that  the  decretal  order  of  dismis- 
sion complained  of  should  be  reversed,  and  that  the  respondent,  Isaac  Fox- 
croft,  or  such  other  of  the  respondents  to  whom  the  estate  in  question 
should  come,  by  virtue  of  his  father's  will,  should,  when  he  or  they  sboold 
be  of  age,  execute  to  the  appellant  Lyster,  his  executors,  dec,  such  a  lesse 
of  the  premises  in  question,  as  was  prepared  and  approved  of  by  the  said 
Isaac  Foxcroft,  the  father,  before  his  death ;  and  that  the  appellant  and  bis 
assigns  should,  in  the  mean  lime,  hold  and  enjoy  the  same,  under  thecor^ 
nants  and  agreements  in  the  said  intended  lease  contained,  discharged  of 
all  incumbrances  done  by  said  Isaac  Foxcroft,  or  any  claiming  under  him.— 
Lords'  Journ.  vol.  xvi.  p.  644. 


r*51  n  *"  '^^®  Statute  of  Frauds," 
L  -J  observes  Lord  Bedesdale, 
««8ays,  that  no  action  or  suit  shall  be 
maintained  on  an  agreement  relating 
to  lands,  which  is  not  in  writing, sign- 
ed by  the  party  to  be  charged  with  it ; 
and  yet  the  Court  is  in  the  daily  habit 
of  relieving,  where  the  party  seeking 
relief  has  been  put  into  a  situation 
which  makes  it  against  conscience 
in  the  other  party  to  insist  on  the 
want  of  writing  so  signed,  as  a  bar 
to  his  relief.  The  first  case  (appa- 
rently) of  this  kind  was  Foxcrafi  v. 
Lyster^  cited  2  Vern.  456,  and  re- 
ported in  Colles's  Pari.  Cas.  108. 
That  case  was  decided  on  a  principle 
acted  upon  in  courts  of  law,  though 
not  applicable  by  the  modes  of  pro- 
ceeding in  a  court  of  law  to  the  par- 
ticular case.     It  was  against  con- 


science to  sufltr  the  party  who  had 
entered  and  expended  his  money  on 
the  faith  of  a  parol  agreement,  to  be 
treated  as  a  trespasser,  and  the  other 
parly  to  enjoy  the  advantage  of  the 
money  ho    had  laid  out.     At  law. 
fraud  destroys  rights.     Iflmixtny 
corn  with  another's,  he  tokes  all; 
but,  if  I  induce  another  to  mix  hi^ 
corn  with  mine,  1  cannot  then  instft 
on  having  the  whole.    The  law  io 
that  case  does  not  give  me  his  c(0' 
The  case  of  Foxcrafi   r.  L^^"* 
therefore,  I  conceive,  was  decided  on 
clear  principle  ;  though,  whelhcrtbc 
cases  founded  on  that  case  have  been 
all  so  well  considered,  I  will  not  take 
upon  me  to  say.      But  it  appears, 
from    these    cases,   that  courts  « 
equity  have    decided  on  equitable 
grounds,  in  contradiction  to  the  p^'' 
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live  enactment  of  the  Statute  of 
Frauds,  though  their  proceedings 
are  in  words  included  in  it :"  Bond 
V.  Hapkins,  1  S.  &  L.  433.  See 
also  Clinan  v.  Cooke,  1  S.  &  L.  41. 

Acts  merely  introductory  or  anci- 
llary to  an  agreement,  although  at- 
tended with  expense,  are  not  con- 
sidered acts  of  part  performance. 
Thus,  the  delivery  of  abstracts  of 
title,  giving  orders  for  conveyances 
to  be  drawn  and  engrossed,  going  to 
view  an  estate,  putting  a  deed  into 
solicitor's  hands  to  prepare  a  convey- 
ance, employing  surveyors  to  value 
timber  on  an  estate,  or  fixing  upon 
persons  as  appraisers  to  value  stock, 
appointing  a  person  to  make  a  valua- 
tion of  the  land,  registering  deeds, 
and  similar  acts  of  an  equivocal  na- 
ture, are  not  sufficient  acts  of  part 
performance  to  take  a  parol  contract 
out  of  the  statute :  Hawkins  v. 
Holmes,  I  P.  Wms.  770;  Pem- 
broke V.  Thorpe,  3  Swanst.  437,  n. ; 
aerk  V.  Wright,  1  Atk.  12  ;  WhU- 
bread  v.  Brockhirst,  1  Bro.  C.  C. 
412;  Whitchurch  7.  Bevis,2  Bro. 
C.  C.  559 ;  Bedding  v.  Wilkes,  3 
Bro.  C.  C.  400 ;  Cooth  v.  Jackson, 
6  Ves.  17,  41 ;  Stokes  v.  Moore,  1 
Cox,  219;  Frame  v,  Dawson,  14 
Ves.  386. 

Payment  of  part  of  the  considera- 
tion-money is  not  an  act  of  part  per- 
formance so  as  to  take  a  contract  out 
of  the  Statute  of  Frauds.  See  Clinan 
r*512l  ^*  ^oke,  1  S.  &»  L.  40; 
L  -I  ♦where  it  seems  that  the 
only  circumstance  that  could  be  urg- 
ed as  an  act  of  part  performance, 
was  the  payment  of  the  sum  of  fifty 
guineas  to  Mr.  Cooke ;  but  Lord 
Bedesdale  held  it  not  to  be  an  act  of 
part  performance.  *♦  It  has  always," 
observed  his  Lordship, ««  been  con- 
sidered that  the  payment  of  money 
is  not  to  be  deemed  part  performance 
to  take  a  case  out  of  the  Statute. 
Seagood  v.  Meale^  Free.  Gh.  560, 


is  the  leading  case  on  that  subject ; 
there  a  guinea  was  paid  by  way  of 
earnest,  and  it  was  agreed  clearly, 
that  that  was  of  no  consequence,  ia 
case  of  an  agreement  touching  lands. 
Now,  if  payment  of  fifty  guineas 
would  take  a  case  out  of  the  statute, 
payment  of  one  guinea  would  do  so 
equally,  for  it  is  paid  in  both  cases 
as  part  payment,  and  no  distinction 
can  be  drawn;  but  the  great  reason, 
as  I  think,  why  part  payment  does 
not  take  such  agreement  out  of  the 
statute  is,  that  the  statute  has  said 
(sect.  13,)  that  in  another  case,  viz. 
with  respect  to  goods,  it  shall  operate 
as  part  performance.  And  the  courts 
have,  therefore,  considered  this  as 
excluding  agreements  for  lands,  be- 
cause it  is  to  be  inferred,  that  whea 
the  legislatgre  said  it  should  bind  in 
the  case  of  goods,  and  were  silent  as 
to  the  case  of  lands,  they  meant,  that 
it  should  not  bind  in  the  case  of 
lands."  And  see  G*Herlihy  v. 
Hedges,  1  S.  &  L.  123.  However, 
notwithstanding  what  is  said  by  Lord 
Redesdale,  a  contrary  doctrine  seems 
at  one  time  to  have  prevailed.  See 
the  cases  cited  in  the  note  to  Clinan 
V.  Cooke,  1  S.  &  L.  40. 

But  admission  into  possession  hav- 
ing unequivocal  reference  to  the  con- 
tract, has  always  been  considered  an 
act  of  part  performance.  The  ac- 
knowledged possession  of  a  stranger 
in  the  land  of  another  is  not  explica- 
ble, except  on  the  supposition  of  an 
agreement,  and  has  therefore  con- 
stantly been  received  as  evidence  of 
an  antecedent  contract,  and  as  suffi- 
cient to  authorize  an  inquiry  into 
the  terms,  the  Court  regarding  what 
has  been  done  as  a  consequence  of 
contract  or  tenure:  [Morpheit  v. 
Jorus,  1  Swanst.  181 ;  Earl  of 
Aylesford's  case,  2  Stra.  783 ;  La- 
con  V.  Merlins,  3  Atk.  1 ;  Wells  v. 
Stradling,  3  Yes.  381 ;  Bowers  v. 
Color i  4  Ves.  91 ;  Oregory  r.  Mig- 


Digitized  by 


Google 


516 


WHITENS     IQVITT    CASES. 


hell,  18  Ves.  328;  Kine  v.  Balfe, 
2  Ball  &  B.  343  :)  a  fortiori  where, 
118  in  Lester  v.  Foxcroft,  the  person 
seeking  specific  performance  has  laid 
oat  money  in  building  or  in  impro^e- 
ments.  See  Floyd  ▼.  Buckland^  2 
Freem.  268  ;  Mortimer  v.  Orchard, 
2  Ves.  jun.  243  ;  Toole  v.  Medlicott, 
1  Ball  i&  B.  393  :  Wheeler  v.  lyEa- 
terre,  2  Dow,  359.  But  in  all  these 
cases,  in  order  to  amount  to  part  per- 
formance, an  act  must  be  unequivo- 
cally referrible  to  the  agreement ; 
and  the  grounds  on  which  courts  of 
equity  have  allowed  such  acts  to 
exclude  the  operation  of  the  statute 
is  fraud.  A  parly  who  has  per- 
mitted another  to  perform  acts  on 
r*fii^n  'the  faith  of  an  agreement, 
L  -^  shall  not  insist  that  the 
agreement  is  bad,  and  that  he  is  en- 
titled to  treat  those  acts  as  if  it  had 
never  existed.  That  is  the  princi- 
ple, but  the  acts  must  be  referrible 
to  the  contract :  Morphett  v.  Jonen^ 
1  Swanst.  181  ;  Attorney-General 
V.  Day,  I  Ves.  221;  JValker  v. 
JValker,  2  Atk.  100  ;  Buckmaster 
V.  Ilarrop,  7  Ves.  346 ;  ff'hitbread 
V.  Brockhurst,  1  Bro.  C.  C.  418  ; 
S.  C.  2  V.  &  B.  154,  n. ;  Hawkins 
V.  Holmes,  1  P.  Wms.  770  ;  mils 
V.  Stradling,  3  Ves.  378  ;  HoUis  v. 
Edwards,  1  Vern.  159,  and  Mr. 
Raithby's  note.  *•!  take  it,"  ob- 
serves Lord  Redesdale,  *«  that  no- 
thing is  to  be  considered  as  a  part 
performance  which  does  not  put  the 
party  into  a  situation  that  is  a  fraud 
upon  him,  unless  the  agreement  is 
performed  ;  for  instance,  if,  upon  a 
parol  agreement,  a  man  is  admitted 
into  possession,  he  is  made  a  tres- 
passer if  there  be  no  agreement. 
This  is  put  strongly  in  the  case  of 
Foxcraft  v.  Lister  :  there  the  party 
was  let  into  possession  on  a  parol 
agreement,  and  it  was  said  that  he 
ought  not  to  be  liable  as  a  wrong- 
doer, and  to  account  for  the  rents 


and  pro6ts;   and  why?     Becaase 
he  entered  in  pursuance  of  an  agree- 
ment.    Then,    for  the   purpose    of 
defending  himself  against  a  chai^ 
which   might    otherwise    be   made 
against  him,  such  evidence  was  ad- 
missible;   and,  \(  it  was  admissible 
for  such  purpose,  there  is  no  reason 
why   it  should   not    be   admissible 
throughout.    That,  I  apprehend,  is 
the  ground  on  which  courts  of  equi- 
ty  have   proceeded,  in    permitting 
part  performance  of  an  agreement 
to   be  a   ground   for  avoiding    the 
statute  ;  and  I  take  it,  therefore  that 
nothing  is  to  be  considered  as  part 
performance   which  is  not  of  that 
nature.     Payment  of  money  is  not 
part  performance,  for  it  may  be  re- 
paid ;  and  then  the  parties  will  be 
just  as  they  were  before,  especially 
if  repaid  with  interest.     It  does  not 
put  a  man  who  has  parted   with  his 
money  into  the  situation  of  a  man 
against   whom    an  action   may  be 
brought ;  for  in  the  case  of  Foxcraft 
v.  /Aster,  which  first  led   the   way, 
if  the  party  could  not  have  produced 
in  evidence  the  parol  agreement,  he 
might  have  been  liable  in  damages 
to  an  immense  extent :"  Ciinan   r. 
Cooke,  1  S.  &  L.  41. 

But  possession  must  be  delivered 
according  to  the  contract,  and  not 
be  obtained  wrongfully,  otherwise 
it  will  not  be  considered  as  an  act 
of  part  performance.  Thus,  in  Cole 
V.  fFhite,  before  Lord  Camdai,  in 
1767,  (cited  1  Bro.  C.  C.  409,) 
where  there  was  an  agreement  for 
a  lease  for  four  years,  and  the  btU 
charged  that  possession  was  given, 
the  defendant  pleaded  the  statute, 
and  by  his  answer  denied  that  pos- 
session was  delivered  in  part  per- 
formance, and  swore  that  the 
plaintiff  obtained  it  wrongfuMy, 
The  plea  was  allowed,  and  Loni 
Camden  added  that  the  giving 
instructions  for  a  lease  coald  not 
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make  part  of   the   case  as  a  part 
performance. 

r*514l      *^'  between  landlord  and 
I-         -•  tenant,  it  is  to  be  observed 
that  the  mere  continuance   in  pos- 
session by  the  tenant  is  not  alone  of 
itself  an  act  of  part  performance  of 
a   parol   agreement.      In    fVills  v, 
Stradling,  3  Ves.  381,  Lord  Lough- 
borough observes,  **  As  to  the  pos- 
session in  the  case  of  a  tenant,  who 
of   course   continues   in  possession 
unless   he  has   notice   to  quit,  the 
mere  fact  of  his  continuance  in  pos- 
session (for  quo  animo  he  continued 
in   possession)    would    not   weigh. 
The  delivery  of  possession  by  a  per- 
son having  possession,  to  the  person 
claiming  under  the  agreement,  is  a 
strong  and    marked   circumstance ; 
but  the  mere   holding  over  by  the 
tenant,  which  he  will  do,  of  course, 
if  he  has  no  notice  to  quit,  would 
not  of  itself  take  the  case  out  of  the 
statute,  or  even  call  for  an  answer." 
See,  also,  Smilh   v.   Turner^  Prec. 
in  Ch.  561  ;    Savage  v.  Carroll,  1 
Ball  &  B.  265  ;  Morpliett  v.  Jones, 
1   Swanst.    181.       But   in  a  case 
'where  there   was  a  payment  of  an 
increased    rent    referrible     to    the 
agreement.  Lord  Loughborough  or- 
dered the  plea  of   the   Statute  of 
Frauds  to  stand  for  an  answer,  with 
liberty  to  except.    «  Payment  of  ad- 
ditional rent,"  he   observed,   »*  per 
se,  is  an  equivalent  circumstance,  it 
is  true.     It  may  be   that  he  shall 
hold   over  from   year  to  year,  the 
lease   being   expired.     There  may 
be  other  inducements.      But   how 
stands  the  averment  upon  this  plea  ? 
It  is,  that  the  landlord  accepted  the 
additional  rent  upon  the  foot  of  the 
agreement.    Then  the    acceptance 
upon  the  ground  of  the  agreement, 
which  is   the   averment   upon  this 
plea,  is  not  equivocal  at  all.      It- is 
incumbent  upon    the   defendant  to 
say,  whether  it  was  merely  accepted 


upon  a  holding  from  year  to  year,  or 
any  other  ground.  How  would  it 
stand  at  law  ?  Suppose  this  aver- 
ment was  proved  by  parol  evidence, 
it  would  be  a  good  lease  for  three 
years,  and  would  defend  the  tenant 
against  an  ejectment  brought  within 
the  three  first  years.  Charlewood 
V.  The  Duke  of  Bedford,  1  Atk, 
497,  which  finally  turned  upon  the 
want  of  authority  in  the  steward,  is 
an  authority  upon  which,  under  the 
circumstances  alleged  in  this  bill» 
the  benefit  of  the  plea  ought  to  be 
saved  to  the  hearing ;"  Ifllh  v. 
Stradling,  3  Ves.  378 ;  and  see 
Lord  Desart  v.  Goddard,  1  Wallis 
Rep.  by  Lyne,  347. 

The  laying  out  of  money  by  the 
tenant  continuing  in  possession,  if 
it  was  part  of  the  contract  that  mo- 
ney should  be  laid  out,  and  it  is 
one  of  the  considerations  for  graniing 
the  lease,  (the  laying  out  of  which 
must  be  then  with  the  privity  of  the 
landlord,)  it  is  very  strong  to  lake  it 
out  of  the  statute — Per  Lord  Lough- 
borough,  in  fFilla  v.  Slradling,  3 
Ves.  382.  In  Mundy  v.  Jollife,  5 
My.  &  Cr.  167,  a  tenant  from  year 
to  year  of  a  farm  having,  at  his  own 
expense,  drained  the  lands  upon  the 
farm,  and  laid  down  into  pasture  the 
only  piece  of  arable  land  which  the 
farm  contained,  and  repaired  the 
buildings  pursuant  to  a  parol  agree- 
ment for  a  lease.  Lord  Cottenham^ 
*(overruling  the  decision  of  ,,--_^ 
Sir  L.  Shadwell,  V.  C,  re-  L  ^^^J 
ported  9  Sim.  413,)  upon  proof  of 
the  agreement,  decreed  specific  per- 
formance of  the  agreement,  saying 
there  was  no  doubt  of  the  part  per- 
formance. In  the  case  of  Sulher- 
land  V.  Briggs,  1  Hare,  26,  the 
plaintiff  was  lessee  of  a  house  and 
other  premises  for  a  term  of  thirty- 
one  years,  at  a  rent  of  60/.,  and  was 
under  a  covenant  to  make  certain 
improvements  on  the  properly.    He 
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was  also  tenant  from  year  lo  year  of 
an  adjoining  meadow  belonging  to  a 
different  proprietor,  at  a  rent  of  9/. 
The  lessor  of  the  house  became  the 
purchaser  of  the  meadow,  and,  by 
arrangement  between  him  and  the 
plaintiff,  the  improvements  were  ex- 
tended, and  part  of  the  house  was 
made  to  project  over  the  field,  and 
part  of  the  field  was  attached  to  the 
demised     premises ;     the    plaintiflf 
paying  about  half  of  the  expense  of 
the  alterations,  which  far  exceeded 
the  sum  he  had  originally  covenanted 
to  lay  out,  and  also  signing  a  memo- 
randum which  the  lessor  drew  op, 
whereby  he  agreed  to  pay  an  entire 
rent  of  80/.  a  year  for  the  consoli- 
dated property.     It  was  held,  by  Sir 
JamtB    fflgranit  V.  C,   that  the 
extension   of    the   house   into    the 
meadow,  by  the   plaintiff,  with   the 
concurrence    of   his   landlord,  was 
evidence  of,  and   was   a  sufficient 
consideration  for,  a  contract  to   de- 
mise the  meadow ;  that  the   act  of 
building  part  of  the  house  upon  the 
meadow,  if  it  was  evidence  of  any 
right,  was  evidence  of  a  right  which 
a^ectedthe  entire  tenement,  and  that 
it  could  not  be  restricted  so  as  to  af- 
fect only  the  part  of  the   meadow 
actually  buih  upon  ;  that  the  exten- 
sion of  the  house,  part  of    the  de- 
mised  premises,  into  the  meadow, 
and  the  increase  and  consolidation 
of  the  rents,  was  evidence  that  the 
meadow  was  to  be  held  for  the  same 
term  as  the  demised  premises ;  and 
that  the  doctrine  with  regard  to  the 
mutuality  of    contracts  had   no   ap- 
plication  to  such   a  case.      "The 
first  point,"    observed    his    Honor, 
••suggested     rather    than    pressed, 
was,  that,  the  plaintiff  being  in  pos- 
session  of   the   meadow  as  tenant 
from  year  to  year,  the  expenditure 
upon  the  property  did  not  unequi- 
Tocally  shew  that  it  had  proceeded 
upon  some  antecedent  contract  with 


the  landlord.      Undoubtedly,    it  is, 
in  general,  necessary  that  an   act  of 
part  performance,  which  is   to  take 
a  case  out  of  the  Statute  of  Frauds, 
should    unequivocally    demonstrate 
the  existence  of  some  contract    to 
which  it  must  be   referred  ;    Mor- 
phett  V.  Jones f  1  Swanst.  172.     But 
if  the  act  of   extending  the  bouse, 
in  which  the  tenant  had  an   interest 
for  a  term  of  years,  into  the  meadow, 
with  the  landlord's  consent,  be  not 
evidence  of  a  contract  between  them, 
I  know  not  what  act  on  the  part  of 
a  tenant  in   possession  of  property 
could   possibly   be    so    considered. 
Circumstances  much   less  stringent 
have    been    deemed    sufficient,    (I 
Sugd.  V.  &  P.,  p.  20.  •10th  -, 

ed. ;)    and   if    the    case   of  L         J 
Mundy  r.  JoUiffey  (5   My.  &  Cr. 
167,)    in  which   Lord    Cottenham 
difl[t*red    from    the   Vice-Chancellor 
I  of  England,  may  be  considered   as 
j  correctly  illustrating  the  rule  of  this 
Court  as  to  the  acts  of  part  perfor- 
mance which  will  take  the  case  out 
of   the  statute :    the  alterations   of 
the   garden  fence,  and  making  the 
plantation  in  the  meadow,  would  be 
sufficient.     In  that  case,  the  expen- 
diture by  the  tenant  was  in  draining 
the  land,  and  the  Court  decreed  Mr. 
Jolliflle  to  grant  him  a  lease,  upon  the 
promise  of  which  it  was  said   the 
expense  of  draining  had  been  in- 
curred. 

<•  It  was  next  said,  that  the  jus- 
tice of  the  case  would  be  satisfied 
by  giving  to  the  plaintiff  so  much  of 
the  meadow  as  the  house  stands 
upon,  which  the  defendant  oflered 
to  do.  To  the  suggestion,  that 
justice  would  be  satisfied  by  doing 
this,  I  cannot  accede  ;  for  some  ad- 
ditional portion  of  the  meadow 
would  be  essential  to  the  enjoyment 
of  the  house.  The  rules  of  this 
Court,  however,  will  not  permit  roe 
so  to  consider  the  case.     If  the  acts 
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done  by  the  plaintiff*  are  to  be  eon- 
sidered  acts  of  part  performance, 
taking  the  case  out  of  the  opera- 
tion of  the  statute,  the  rules  of  the 
Court  entitle  him  to  prove  the  entire 
agreement  which  the  acts  relied 
upon  were  intended  partly  to  per- 
form. The  act  of  building  part  of 
the  house  upon  the  meadow  was  an 
act  affecting  the  whole  tenement — 
namely,  the  meadow — and  not  that 
part  of  it  only  upon  which  the 
house  stands.  The  case  of  Mundy 
V.  JolHffe  will  apply  also  to  this  part 
of  the  present  case."  See,  how- 
ever. Frames,  Dawson^  14  Ves.  386. 
Although  there  have  been  acts  of 
part  performance,  the  terms  of  the 
contract  must  be  certain  and  unam- 
biguous: Clinan  v.  Cooke,  I  S.  &L. 
22  ;  Boardman  v.  MoBtyn,  6  Ves. 
467,  470 ;  Symondaon  v.  Tweed, 
Prec.  Ch.  374  ;  Foster  v.  Hale,  3 
Ves,  712,  713;  Savage  v.  Carroll, 

1  Ball  &  B.  265,  551 ;  S.  C„  2  Ball 
&  B.  451 ;  Tooke  v.  Medlicott,  1 
Bail  &  B.  404;  Lindsay  v.  Linch, 

2  S.  &  L.  1 ;  Reynolds  v.  Waring, 
1  You.  346.  But,  although  the 
evidence  of  the  parties  as  to  the 
terms  of  the  contract  is  in  some  re- 
spects contradictory,  speciBc  per- 
formance will  be  decreed,  if  the 
Court,  by  directing  inquiries,  can 
collect  what  were  the  terms  about 
which  the  parties  differ.  Thus,  in 
Mortimer  v.  Orchard,  2  Ves.  jun. 
243,  where  the  plaintiff*  had  buih  a 
house,  his  witness  proved  an  agree- 
ment different  from  that  set  up  by 
the  bill,  and  the  answers  stated  an 
agreement  different  from  both.  Lord 
Loughborough  said,  that,  in  strict- 
ness, the  bill  ought  to  be  dismissed, 
but,  on  account  of  the  expenditure, 
decreed  speci6c  performance,  accord- 
ing to  the  agreements  admitted  by 
the  answers.  So,  likewise,  «M'n  a 
case  that  came  from  Malion,  in  York- 
shire, possession  having  been  deli- 


vered in  pursuance  of  a  parol  agree- 
ment, and  •a  dispute  arising  |-»Ri.y-i 
upon  the  terms  of  the  agree-  L  J 
ment.  Lord  Thurlow  thought  proper 
to  send  it  to  the  Master,  upon  the 
ground  of  the  possession  being  deli- 
vered, to  inquire  what  the  agreement 
was.  The  difficulty  there  was  in 
ascertaining  that.  The  Master  de- 
cided as  well  as  he  could ;  and  then 
the  cause  came  before  Lord  Roaslyn^ 
upon  further  directions,  who  cer- 
tainly seemed  to  think  Lord  Thur- 
low  had  gone  a  great  way,  and  either 
drove  them  to  a  compromise,  or  re- 
fused to  go  on  with  the  decree  upon 
the  principle  on  which  it  was  made — 
Per  Lord  Eldon,  in  Boardman  v. 
Mostyn,  6  Ves.  470,  in  which  case 
his  Lordship  observed,  «<that,  if  it 
was  res  integra,  the  soundest  rule 
would  be,  that,  if  the  party  leaves  it 
uncertain,  the  agreement  is  not  taken 
out  of  the  statute  sufficiently  to  ad- 
mit of  its  being  enforced."  See, 
also,  Mundy  v.  JolHffe,  5  My.  &  Cr. 
177,  in  which  case  Lord  Cottenham 
says,  «•  Courts  of  equity  exercise 
their  jurisdiction  in  decreeing  speci- 
fic performance  of  verbal  agree- 
ments, where  there  has  been  part 
performance,  for  the  purpose  of  pre- 
venting the  great  injustice  which 
would  arise  from  permitting  a  party 
to  escape  from  the  engagements  he 
has  entered  into,  upon  the  ground  of 
the  Statute  of  Frauds,  after  the  other 
party  to  the  contract  has,  upon  the 
faith  of  such  engagement,  expended 
his  money,  or  otherwise  acted,  in 
execution  of  the  agreement.  Under 
such  circumstances,  the  Court  will 
struggle  to  prevent  such  injustice 
from  being  effected ;  and  with  that 
object  it  has  at  the  hearing,  when 
the  plaintiff*  has  failed  to  establish 
the  precise  terms  of  the  agreement, 
endeavoured  to  collect,  if  it  can, 
what  the  terms  of  it  really  were." 
And,  although  a  written  contract 
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cannot  be  varied  by  parol,  a  court  of 
equity,  when  there  have  been  acts 
of  part  performance  of  the  parol  va- 
riation, will  decree  a  specific  per- 
formance of  the  contract,  with  the 
variaiioD,  Thus/m  ihe  Anonymous 
case,  reported  5  Vin.  Ab.  522,  pi. 
38,  W.  leased  a  house  to  N.  for 
eleven  years,  and  was  to  allow  20/. 
to  be  laid  out  in  repairs.  The  agree- 
ment was  reduced  into  writing, 
signed  and  scaled  by  both  parlies. 
N,  repaired  the  house,  and,  finding 
it  to  take  a  much  greater  sum  than 
the  20/.,  told  W.  of  it,  and  that  he 
would,  nevertheless,  go  on,  and  lay 
out  more  money,  if  he  would  enlarge 
the  term  to  twenty-one  years,  or  add 
fourteen,  or  as  many  as  N.  should 
think  fit.  W.  replied  that  they 
would  not  fall  out  about  that,  and 
afterwards  declared  that  he  would 
enlarge  the  term,  without  mentioning 
any  term  in  certain.  The  question 
was,  whether  this  new  agreement, 
made  by  parol,  which  varied  from 
the  written  agreement,  should  be 
carried  into  execution,  notwithstand- 
ing the  Statute  of  Frauds?  The 
Master  of  the  Rolls  said,  that,  before 
the  statute,  written  agreements  could 
not  be  controlled  by  a  parol  agree- 
ment contrary  to  it,  ♦or  alter- 
ing it;  but  this  is  a  new 
agreement,  and  the  laying  out  the 
money  is  a  performance  on  one  part, 
and  ought  to  be  carried  into  execu- 
tion ;  and  built  his  decree  upon 
these  cases — first,  where  a  parol 
agreement  was  for  a  building  lease, 
and  before  it  was  reduced  into  writ- 
ing the  lessee  began  to  build,  and, 
after  differing  on  the  terms  of  the 
lease,  the  lessee  brought  a  bill,  and 
the  lessor  insisted  on  the  Statute  of 
Frauds  :  the  Lord  Keeper  dismissed 
the  bill,  but  the  plaintiff  was  relieved 
in  Dom.  Proc. :  and  the  second  was 
a  case  in  Lord  Jefferies*s  time,  MS. 
Rep.  Mich.,  4  Geo.,  Cane. 


[•518] 


A  contract  will  be  taken  oat  of  the 
Statute  of  Frauds  where  the  prori- 
sions  of  the  statute  have  not    been 
complied  with,  in  consequence  of  the 
fraud  of  the  person  against  whom  a 
decree   for  specific   performance    is 
sought :    Maxwell    v.     MontaciUe^ 
Prec.  Ch.  526 ;  Walker  7.  JValker, 
2  Atk.  08 ;  Joynes  v.  Statham,  3 
Atk.  389  ;  Whitechurch  v.  Bevis^  2 
Bro.  C.  C.  5G5  ;  and,  therefore^  in 
the  principal  case,  even  had  there 
been  no  acts  of  part  performance  of 
the  agreement,  if,  as  was  alleged,  the 
execution  of  the  lease  had  been  pre- 
vented by  indirect  and  unfair  means, 
there    might    have    been   sufficient 
grounds  for  the  Court  to  hare   de- 
creed a  specific  performance. 

Lord    North    appears    to     have 
thought,  although  he  never  actually 
so  decided,  that,  where  it  was  part 
of  the  agreement  that  it  should  be 
put    into    writing,    the    agreement 
would  be  taken  out  of  the  Statute  of 
Frauds.     See  Hollis  v.  Whiting  or 
Edwards,  1  Vern.  151,  159;   Leak 
V.  Morrice,  2  Ch.  Ca.  135.  But  Lord 
Tliurlow,  in  JJliitchurch  v.  Bevis^ 
where  this  doctrine  was  urged  at 
the  Bar,  said,  «« I  take  that  to  be  a 
single  case,  and  to  have  been  over- 
ruled.   If  you  interpose  the  medium 
of  fraud,  by  which  the  agreement 
is   prevented   from    being  put  into 
writing,  I  agree  to  it ;  otherwise,  I 
take  Lord  North's  doctrine, » that  if 
it  had  been  laid  in  the  bill  that  it 
was  part  of  the  agreement  that  it 
should  be  put  into  writing,  it  would 
have  done,'  to  be  a  single  decision, 
and    contradicted,   though    not    ex- 
pressly, yet  by  the  current  of  opin- 
ions." 

Where  a  partnership,  or  an  agree- 
ment in  the  nature  of  a  partnership, 
exists  between  two  persons,  and  land 
is  acquired  by  the  partnership  as  a 
substratum  for  such  partnership,  the 
land  is  in  the  nature  of  the  stock-in* 
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trade  of  tbe  partnership;  and,  the  | 
partnership  being  proved  as  an  in- 
dependent fact,  the  Court,  without 
regarding  the  Statute  of  Frauds,  will 
inquire  of  what  the  partnership  stock 
consisted,  whether  it  be  of  land,  or 
of  property  of  any  other  nature: 
Dale  V.  Hamilton^  6  Hare,  369 ;  2 
Ph.  266. 

Parol  agreements,  also,  will  be 
taken  out  of  the  Statute  of  Frauds 
where  the  person  sought  to  be  bound 
admits  the  contract.  Thus,  where 
a  bill  has  been  filed  for  specific  per- 
fornnance  of  an  agreement,  though 
not  in  writing,  nor  so  stated  in  the 
r»6l91  *^^^''  if  the  defendant,  by  his  ! 
L  J  answer,  admits  the  agree- 
ment stated  in  the  bill,  it  takes  jt 
entirely  out  of  the  mischief  the  stat- 
ute was  designed  to  obviate ;  and,  as 
there  would  be  no  danger  of  per- 
jury, the  Court  would  decree  it,  and 
if  the  defendant  should  die,  upon  a 
bill  of  revivor  against .  his  heir,  the 
principle  going  throughout,  and 
equally  binding  the  representatives: 
The  Attorney-General  v.  2>ay,  1 
Ves.  221 ;  Laconr.  Merlins,  3  Aik. 


3.  However,  Lord  Bathurat,  in 
Eyre  v.  Fopham,  Lofft's  Rep.  808, 
800,  thought  otherwise.  But,  al- 
though a  parol  agreement  is  admit- 
ted by  the  answer,  if  the  defendant 
insists  upon  the  Statute  of  Frauds, 
it  will  be  a  bar  to  a  decree  for  spe- 
cific performance:  Moore  v.  Ed^ 
wards,  4  Ves.  23 ;  Cooth  v.  Jack* 
son,  6  Ves.  12;  Rowe  y.  Teed,  16 
Ves.  375;  and  Blagden  v.  Brad* 
bear,  12  Ves.  471,  where  Sir  Wil- 
Ham  Grant,  M.  R.,  observes,  that  it 
is  immaterial  what  admissions  are 
made  by  a  defendant  insisting  upon 
the  benefit  of  the  statute,  for  he 
(brows  it  upon  the  plaintifi*  to  shew 
a  complete  written  agreement ;  and 
it  can  no  more  be  thrown  upon  the 
defendant  to  supply  defects  in  the 
agreement  than  to  supply  the  want 
of  an  agreement. 

Where,  however,  a  defendant  by 
answer  admits  and  submits  to  per- 
form a  parol  agreement,  he  cannot 
afterwards,  by  an  answer  to  the  bill 
when  amended,  insist  upon  the  stat- 
ute :  Spurrier  v.  Fitzgerald,  6  Ves. 
548. 


In  almost  every  State  of  tbis  union, 
the  rule  is  well  settled,  that,  in 
equity,  part  performance  takes  a 
parol  agreement  out  of  the  operation 
of  the  Statute  of  Frauds  :  see  Fark* 
hurst  V.  Van  Cortland,  14  Johnson, 
15,  31 ;  Hall  fy  wife  v.  Hall  et  al., 
1  Gill,  383, 389  ;  Jinnan  v.  Merritt, 
13  Connecticut,  470,  401  ;  Eaton 
▼.  Whitaker,  18  Id.  222, 220 ;  New- 
ton V.  Swazey  et  a.  8  New  Hamp- 
shire,©, 13;  Tilton  v.  TW/on, Old. 
886,  380. — In  Tennessee,  however, 
part  performance  is  not  allowed  to 
have  the  efiect  of  taking  a  case  out 
of  the  Statute ;  and  specific  perform- 
ance is  never  decreed  of  a  parol  con- 


tract to  convey ;  Fatton  Y.M*Clure, 
Martin  &  Yerger,  333  ;  Bidley  et 
al.  V.  M^Nairy  et  als.,  2  Humph- 
reys, 174.  In  North  Carolina,  also, 
the  rule  is,  that  although  there  has 
been  part  performance,  as,  payment 
and  delivery  of  possession,  yet  if  the 
defendant  denies  the  contract  and 
insists  on  the  Statute,  no  relief  will 
be  afibrded  in  chancery ;  if  he  admits 
the  contract  and  insists  on  the  Sta- 
tute, the  court  will  order  an  account, 
and  will  decree  compensation  to  the 
plaintiflf  for  his  payments,  and  ex- 
penditures in  improvements  ;  Ellis 
V.  Ellis,  1  Devereux'  Equity,  341, 
308 ;  Jllbea  v.  Griffin,  2  Devereux 
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d^  Battle's  Equity,  9 ;  Dunn  v. 
Moore,  3  IredeH's  Equity,  364 ; 
Alien  y.  Chambers,  4  Id.  125.  130. 
la  Massachusetts  and  Maine,  the 
equity  powers  of  the  courts,  by  Sta- 
tute, extend  only  to  the  specific  exe- 
cution of  written  contracts  ;  Rev.  St. 
of  Mass.,  c.  81,  8.  8;  D wight  v. 
Pomtroy  et  aL,  17  Massachusetts, 
303,327;  Brooks  r.  Wheelock,U 
Pickering^,  439 ;  Acts  of  Maine, 
1830,  c.  462  ;  Rev.  St.  c.  96,  s.  10  ; 
Buhier  r.  Bubier,  24t  Maine,  42 ; 
and  they  have  no  jurisdiction  to 
decree  specific  performance  of  a 
parol  contract  under  any  circumstan- 
ces ;  Steams  v.  Hubbard  et  a/.,  8 
Greenleaf,  320;  Wilton  v.  Harwood, 
23  Maine,  131. 

It  is  universally  agreed,  that  the 
ground  upon  which  courts  of  chan- 
cery consider  part  performance  of 
a  parol  agreement  as  creating  an 
equity  to  have  the  agreement  speci- 
fically executed,  notwithstanding  the 
Statute,  is,  that  it  would  be  a  fraud 
upon  the  party  if  the  transaction 
were  not  completed  ;  Hamilton  v. 
Jones,  3  Gill  &  Johnson,  127 ;  Heth's 
Ex*or  V.  Wooldridge^s  Ex'or,  6 
Randolph,  605,  607;  Carlisle  v. 
Fleming  et  al.,  1  Harrington,  421, 
430;  Townsend  v.  Houston,  Id. 
532,  540;  Anderson  v.  Chick,  1 
Bailey's  Equity,  118, 124.  Nothing, 
therefore,  will  be  deemed  part  per- 
formance, which  does  not  put  the 
party  into  a  situation  which  is  a 
fraud,  hardship,  or  deceit  upon  him, 
unless  the  contract  is  performed  ; 
Tilton  V.  Tilton,  9  New  Hampshire, 
386.  390;  MKee  v.  Phillips,  9 
Watts,  85,  86 ;  Allen's  Estate,  1 
Walts  &  Serg.  383,  385.  «•  The 
ground  of  the  relief  in  chancery," 
said  Chancellor  Kent,  in  Parkhurst 
V.  Van  Cortland,  1  Johnson's  Chan- 
cery, 274,  284,  "is  the  fraud  in 
permitting  a  parol  agreement  to  be 
partly  executed,  and  in  leading  on  a 


party  to  expend  money  in  the  mefio- 
raiion  of  the  estate,  and  then  to  with- 
draw from  the  performance  of  the 
contract.     The  courts  of  equity,  in 
their  anxiety  to  guard  the  party  from 
the  eflVcts  of  fraud,  have  been  led 
to  some  fluctuating  decisions  on  this 
point  of  part  performance;  but  the 
current  of  cases,  both  ancient  and 
modern,  is  pretty  unifonn  and  con- 
sistent  with   the   principle   I  hare 
stated,  and  the  tendency  of  the  latter 
cases  is  to  prefer  giving  the  party 
compensation  in  damages,  insieid 
of  a  specific  performance.    Wher- 
ever damages  will  answer  the  pur- 
pose of  indemnity,  this  alternati?e  is 
to  be  preferred,  as  it  will  equally 
satisfy  justice,  and  will  be  in  coin- 
cidence with  the  provisions,  and  in 
support  of  the  authority,  of  the  Sta- 
tute."    Moreover,  it  must  be  some 
positive  and  palpable  act,  having  on- 
questionable  reference  to  the  agree- 
ment, and  clearly  intended  to  be  in 
execution  of  it ;  Hatcher  et  al,  f* 
Hatcher  et  al,  1  McMullan's  Equity, 
311,  318;  Smith  v.  Smith,  1  Ricb- 
ardson's  Equity,  130,  133;  Roberi- 
son  V.  Robertson,  9  Watts,  32,  41 
"  It  is  well  settled,  that  if  a  party 
sets  up  part  performance,  to  lake  • 
parol  agreement  out  of  the  Statute, 
he  must  show  acts  unequivocally  re- 
ferring to,  and  resuhing  from, /Aa/ 
agreement ;  such  as  the  party  would 
not  have  done,  unless  on  account  of 
that  very  agreement,  and  with  a  di- 
rect view  to  its  performance;  and 
the  agreement  set  up  must  appear  to 
be  the  same  with  the  one  partly  per- 
formed.   There  must  be  no  equivo- 
cation  or  uncertainty  in  the  case. 
The  ground  of  the  interference  of 
the  court  is  not  simply  that  therein 
proof  of  the  existence  of  a  p»w 
agreement,  but  that  there  is  fraud 
in   resisting  the   completion  of  ««* 
agreement  partly  performed."  Pf^' 
lips  V.  Thompson,  1  Johiisoo's  Chan- 
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eery,  131,  149;  Anthony  t.  Lrfl- 
wieh,  3  Randolph,  238,  247,  277. 
Acts  which  are  applicable  to  some- 
thing else  than  the  parol  agreement, 
V9i\\  not  be  pari  performance  of  it ; 
if,  for  example,  a  tenant  claiming 
specific  performance  of  a  parol  agree- 
ment to  renew  a  lease,  has  merely 
done  acts  which  it  was  his  duty  to 
do  under  the  old  lease,  they  will  not 
be  sufficient ;  Byrne  r.  Romainej  2 
Edwards,  449,  446. 

There  is  no  doubt  that  the  deli- 
very of  possession,  or  the  vendee's  en- 
try with  the  vendor's  consent,  and  the 
making  of  valuable  improvements, 
will  be  such  part  performance  as  will 
entitle  the  vendee  to  a  specific  exe- 
cution ;  Parkhurst  v.  Van  Cortland^ 
14  Johnson,  15;  Wetmore  v.  Whites^ 
2  Gaines's  Cases,  87,  109;  More- 
land  V.  Lemasters,  4  Blackford,  383, 
385  ;  Byrd  v.  Odem,  9  Alabama, 
756,  764  ;  Finucane  v.  Kearney  et 
al.,  1  Freeman,  65,  69 ;  Simmons 
V.  mil  et  aL,  4  Harris  &,  M'Henry, 
252;  Newton  v.  Swazey  et  o.,  8 
New  Hampshire,  9,  14.  In  like 
manner,  payment  of  the  purchase- 
money,  and  being  let  into  posEession, 
are  suflicient ;  Dugan  et  al,  v.  Oil' 
tings  et  al.,  3  Gill,  140,  157; 
Thornton  v.  Heirs  of  Henry,  2 
Scammon,  219,  220;  Shirley  v. 
Spencer,  4  Gilman,  583,  600.  Finth 
cane  v.  Kearney  et  aL,  Freeman,  65, 
68;  Lessee  of  Billington  v.  fVelsh, 
5  Binney,  129.  And,  though,  of  the 
foregoing  cases,  some  connect  the 
making  of  improvements,  and  others 
the  payment  of  the  purchase-money, 
with  the  entry  into  possession,  yet  it 
is  certain  that  neither  of  those  cir- 
cumstances is  necessary ;  and  pos- 
session, though  it  is  strengthened  by 
payment  or  improvements,  is,  alone, 
sufficient  to  constitute  part  perform- 
ance. Delivery  of  possession,  or 
entry  into  possession  with  consent 
of  the  vendor,  under  the  contract  and 


in  pursuance  of  it,  will  entitle  the 
vendee  to  specific  performance  of  a 
parol  contract ;  and  the  reason  is  said 
to  be,  that  if  the  contract  were  avoid- 
ed, he  would  become  liable  as  a  tres- 
passer; Eaton  Y.  Whitaker,  18  Con- 
necticut, 222, 229 ;  Tilton  v.  Tilton, 
9  New  Hampshire,  386,  390 ;  AU 
len*9  Estate,  1  Watts  &  Sergeant, 
383,  386 ;  Pugh  v.  Good,  3  Id.  56, 
61 ;  Johnston  v.  Glancy,  4  Black- 
ford, 94,  98.  Delivery  of  posses- 
sion is  certainly  sufficient,  in  case 
of  a  sale  for  valuable  considera- 
tion :  but  a  distinction  has  been  said 
to  exist,  in  regard  to  a  parol  gift. 
"  To  take  a  parol  contract  out  of  the 
Statute,"  said  the  Court,  in  Stewart 
V.  Stewart,  3  Watts,  253,  255,  ••  it 
is  necessary  not  only  that  it  be  partly 
performed  by  delivery  of  the  posses- 
sion, but  that  it  be  on  a  valuable  consi- 
deration paid  or  secured  to  be  paid  ; 
or  in  the  case  of  a  gift,  that  there  be 
an  expenditure  of  money  or  labour  in 
consequence  of  it,  which  comes  to 
the  same  thing;  and  this  for  the 
plain  reason  that  no  equity  arises 
from  the  naked  delivery  of  the  pos- 
session, and  without  a  specific  equity 
a  chancellor  would  not  interfere  to 
compel  a  conveyance  or  execution 
of  the  contract."  It  is  not  to  avoid 
the  Statute  of  Frauds,  however,  that 
a  consideration  is  necessary :  equity 
does  not  decree  the  execution  of  any 
contract  written  or  oral,  unless  there 
be  a  valuable  consideration,  or  a 
meritorious  consideration  aided  by 
an  instrument  under  seal.  It  would, 
perhaps,  have  been  more  accurate  to 
say,  in  Stewart  v.  Stewart,  that,  to 
have  a  specific  execution  of  a  parol 
contract  enforced,  it  is  necessary  not 
only  that  it  be  partly  performed,  but 
that  it  be  on  valuable  consideration : 
a  valuable  consideration  being  neces- 
sary to  the  specific  execution  of  any 
contract,  and  part  performance  being 
necessary  to  obviate  the  Statute  of 
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Frauds.  Expenditure  for  valuable 
improvemenis  induced  by  a  parol 
contract,  and  in  execution  of  it,  would 
DO  doubt  be  regarded  in  equity  as  a 
valuable  consideration  for  the  pur- 
poses of  a  speci6c  execution.  See 
Syler  v.  Eckart,  1  Binney,  378; 
Mcaure  v.  McClure,  1  Barr,  374, 
and  Eckert  v.  Mace^  3  Penrose  & 
Watts,  364,  note.  As  to  the  suffi- 
ciency of  a  delivery  of  exclusive 
possession  as  between  tenants  in 
common, see  Galbrealhv,  Galbreath^ 
5  Walts,  146,  150. 

The  possession,  to  amount  to  part 
performance,  must  be  connected  with 
the  contract,  and  must  be  in  conse- 
quence and  in  pursuance  of  it,  and 
intended  to  be  in  execution  of  it ; 
Anderson  v.  Chick,  1  Bailey's 
Equity,  118,  I2i;  Hood  et  ai  v. 
Bowman  et  al,,  Freeman's  Chan- 
cery, 290,  293;  Robertson  v.  Ro- 
bertson,  9  Watts,  32,  42.  If  the 
party's  possession  has  no  relation  to 
the  agreement,  but  is  on  a  distinct 
title,  it  will  not  be  part  performance  ; 
Smith  T.  Smith,  1  Richardson's 
Equity,  130,  133,  136:  indeed,  if  it 
can,  fairly  and  reasonably,  be  ac- 
counted for,  without  supposing  that 
there  was  an  agreement  to  sell,  such 
mere  possession  will  not  be  a  suffi- 
cient performance ;  German  v.  Afa- 
chin,  6  Paige,  289,  293.  The  pos- 
session must  clearly  appear  to  have 
been  taken  by  the  known  permis- 
sion of  the  vendor ;  and  if  it  be 
against  or  without  his  permission,  it 
will  not  be  availing :  but  an  entry, 
and  a  continuance  in  possession  with 
the  knowledge  and  acquiescence  of 
the  vendor,  would  reasonably  be 
evidence  of  his  consent;  Lord  v. 
Underdunck,  1  Sandford,  46,  48  ; 
Jervis  v.  Smith  and  others,  Hoff^ 
man,  470,  475 ;  Thompson  v.  Scott 
^  Bostick,  I  M'Cord's  Chancery, 
32,  39.  If  possession  be  taken  and 
continued  under  the  contract,  and  in 


consequence  of  it,  and  with  the  ven- 
dor's assent,  it  will  be  sufficient  part 
performance,  though  it  be  not  in 
pursuance  of  a  provision  in  the  con- 
tract ;  it  is  enough,  that  the  posses- 
sion is  an  act  which  could  not  be 
done  with  any  other  view  than  that 
of  performing  the  agreement ;  ffar" 
ris  V.  Knickerbocker,  5  Wendell, 
638,  644  ;  Smith  v.  Underdunck,  I 
Sandford,  579,  582.  In  Pennsyl- 
vania, it  has  been  decided,  that  it  is 
necessary  the  possession  should  be 
delivered  in  the  lifetime  of  the  ven- 
dor; Sage  V.  M' Quire,  4  Watts  db 
Sergeant,  228,  229. 

Where  the  contract  is  entire  and 
indivisible,  though   relating    to  dif- 
ferent  parcels  of  land,  the   taking 
possession  bf  one  parcel,  has  been 
held  in  New  York  to  be  a  sufficient 
performance  of  ihe  whole ;  Smith  v. 
Underdunck,  1  Sandford,  579,  581 ; 
and  this  appears  to  be  the  more  cor- 
rect view  ;  but  in  Pennsylvania,  the 
point  has  been  differently  decided, 
and  such  part  possession  held  insaf- 
cient  as  to  the  whole  ;  AUen^s  Estate, 
1  Watts  &  Sergeant,  384,  38U  ;  See 
Pugh  V,  Good,  3   Watts  and  Ser- 
geant, 56,  61 ;  and  it   would  seem 
also  to  be  inoperative  as  to  the  part, 
for  want  of  an  antecedent  contract  to 
which  it  could  be   applicable,  the 
original  contract   being   entire  ;  see 
McCture  v.  McClure,  1  Barr,  374, 
379.      Some   of  the   Pennsylvania 
cases    declare   that    the   possession 
must  be  definite  in  its  limits,  exclu- 
sive and  notorious ;  Haslet  v.  Haslet, 
6  Watts,  464 ;  Fryer  v.  Shepler,  7 
Barr,  91,  93  ;  Brawdy  v.  Brawdy, 
Id.  157,  161. 

But  though  entry  into  possession 
with  the  vendor's  consent,  by  a  pur- 
chaser who  was  previously  not  in 
possession,  is  a  part  performance,  yet 
continuance  in  possession  by  a  tenant 
who  was  in  possession  of  the  premi- 
ses at  the  time  of  the  contract,  will 
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not  be  considered  as  part  perform- 
ance ;  Johnston  v.  Glancy^  4  Black- 
ford, 94,  99  ;  Anthony  v.  Leftwich^ 
3  Randolph,  238,  256 ;  Hatcher  et 
aL  V.  Hatcher  et  al.^  1  McMullan's 
Eqaitj,  311,  318.  See  also,  Smith 
V.  Smithy  1  Richardson's  Equity, 
130;  and  Brawdy  v.  Brofvdy^  7 
Barr,  157,161. 

Possession  taken  by  the  vendee's 
lessee,  is  the  vendee's  possession, 
and  will  be  part  performance  ;  Fugh 
V.  Good,  3  Walls  and  Sergeant,  56, 
63  ;  and  if  the  land  is  in  the  posses- 
sion of  a  tenant  at  the  time  of  the 
sale,  and  the  vendor  agrees  that  the 
rent  should  be  paid  to  the  vendee, 
and  the  tenant  attorns  to  the  vendee, 
this  is  sufficient  delivery  of  posses- 
sion, according  to  Jf^illiams  v.  Land' 
man,  8  Watts  &  Sergeant,  55,  60. 

It  is  fully  settled  at  the  present 
day,  that  payment  of  the  purchase 
money  is  not  of  itself  sufficient  to 
withdraw  a  parol  agreement  from  the 
operation  of  the  statute,  because  the 
money  may  be  recovered  back  at  law ; 
Smith  V.  Smith,  1  Richardson's 
Equity,  130,  132,  135;  Eaton  v. 
fFAi/oifecr,  18  Connecticut,  222, 229  ; 
Finucane  v.  Kearney  et  aL,  1  Free- 
man's Chancery,  65,  68;  Hood  v. 
Bowman  et  aL,  Id.  290,  294 ; 
McKce  V.  FhillipB,  9  Watts,  85,  86 ; 
Farker  v.  JFelh,  6  Wharton,  153, 
161  ;  Allen's  Estate,  1  Watts  db 
Sergeant, 383,  389.  Formerly,  how- 
ever, the  opinion  was,  that  payment 
of  the  whole,  or  a  substantial  part  of 
the  purchase  money,  would  be  a  part 
performance  in  equity,  and  that  was 
adhered  to  by  Johns,  C,  in  Tbum- 
$end  V.  Homton,  1  Harrington,  532, 
541. 

If  the  consideration  of  the  sale  be 
not  money,  but  labour  and  services,  it 
may  depend  upon  circumstances 
whether  the  execution  of  the  con- 
tract by  the  vendee  would  be  a  suffi- 
cient part  performance  to  uke  the 


case  out  of  the  statute.  If  the  labour 
and  services  can  be  estimated  and 
compensated  in  money,  so  as  to  make 
the  vendee  whole,  by  damages,  they 
would  not  be  :  but  where  the  cir- 
cumstances are  of  such  a  peculiar 
character  that  it  is  impossible  to  esti- 
mate their  value  by  any  pecuniary 
standard,  and  it  is  obvious  that  they 
were  not  intended  to  be  measured  by 
such  a  standard,  it  would  be  imprac- 
ticable to  restore  the  party  to  the  sit- 
uation he  was  in  before,  or  to  give 
him  a  compensation  in  damages ; 
and  the  case  comes  within  the  rule 
which  applies  where  possession  has 
been  taken  or  money  been  laid  out 
in  improvements;  Rhodes  v.  Rhodes, 
3  Sandford,  279,  284.  The  Penn- 
sylvania cases,  however,  declare  that 
nothing  but  delivery  of  possession 
will  entitle  the  party  to  a  specific 
execution :  Feifer  v.  Landis,  1 
Watts,  392 ;  MKee  v.  Fhillips,  9 
Id.  85,  86. 

Delivering  an  abstract  of  the  title, 
or  giving  instructions  to  prepare  a 
deed,  will  not  take  a  case  out  of  the 
statute,  though  they  may  aid  the 
evidence  of  an  agreement ;  Smith  v. 
Smith,  1  Richardson's  Equity,  130, 
138. 

An  agreement  to  sign  a  written 
instrument,  which  the  party  was 
prevented  by  death  from  doing,  was 
held  to  be  sufficient  to  entitle  to  au- 
thorize a  specific  performance  in 
Finucane  v.  Kearney  et  aL,  1  Free- 
man, 65,  69.  •^An  acknowledged 
exception  to  the  statute,"  said  the 
Chancellor,  in  that  case,  <«  is  where 
the  agreement  is  intended  to  be 
reduced  to  writing  according  to  the 
statute,  but  is  prevented  by  the  fraud 
of  one  of  the  parties.  And  so  I  ap- 
prehend the  rule  would  be,  where, 
as  in  this  case,  the  contract  was 
written  out,  and  one  of  the  parties 
promised  to  sign  it,  but  was  prevent- 
ed by  inevitable  accident.    It  ia  the 
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peculiar  province  of  coarta  of  equity 
to  relieve  agaiost  accideota  aa  well 
as  fraud." 

To  render  the  delivery  of  posses- 
sion elective,  there  must  be  an 
antecedent  contract  of  which  it  is  the 
partial  or  entire  execution ;  Eckert 
and  others  v.  Eckert  and  others^  8 
Penrose  &  Watts,  332,  357 ;  and 
part  performance  will  not  take  a  parol 
agreement  out  of  the  statute,  unless 
the  terms  of  the  agreement  distinctly 
appear,  or  are  made  out  to  the  satis- 
faction of  the  court;  if  the  contract 
be  vague  or  uncertain,  or  if  the  evi- 
dence of  it  be  unsatisfactory,  a  court 
of  equity  will  not  exercise  its  extra- 
ordinary jurisdiction  to  enforce  it,  but 
will  leave  the  party  to  his  legal 
remedy:  Farkhurst  v.  Van  Cort- 
land^ 1  Johnson's  Chancery,  274, 
284  ;  German  v.  Machin^  6  Paige, 
288,  292  ;  ArUkony  v.  Leftwich,  3 
Randolph,  238,  246;  Cohon  v. 
Thompson,  2  Whealon,  336,  341 ; 
Miller  and  others  v.  Gotten  and 
others  J  5  Georgia,  341,  351  ;  Men 
V.  C/iamberSt  4  Iredell's  Equity,  125, 
128  ;  Thomson  v.  Scott  and  Bos- 
tick,  1  M'Cord's  Chancery,  32,  38, 
39 ;  Massey  v.  Mdlwain  and  others, 
2  Hill's  Chancery,  421,  426  ;  Hat- 
cher et  al.  7.  Hatcher  et  al.,  i 
M'Mullan's  Equity,  311,315;  New- 
ton V.  Swazey  et  al,,  8  New  Hamp- 
shire, 9, 13 ;  Tilton  v.  Tilton,  9  Id. 
386, 391  ;  Carlisle  v.  Fleming  et  al 
1  Harrington,  421,  431 ;  Townsend 
V.  Houston,  Id.  532,  545;  Sage  r. 
M^Guire,  4  Watis  &  Sergeant,  228, 
229.  It  is  enough,  however,  that 
the  court  can  ascertain  the  terms  with 
reasonable  certainty,  from  the  whole 
evidence;  Rhodes  r.  Rhodes,  3 
Sandford,  279,  281  ;  Farkhurst  v. 
Van  Cortland,  14  Johnson,  15,  37  ; 
Bums  V.  Sutherland,  7  Barr,  103, 
106.  The  extent  and  boundaries  of 
the  land,  must  also  be  clearly  made 
out ;    Robertson  ▼.    Robertson,    9 


Watts,  82,  42 ;    TVomds  ▼.  Farmc 
10  Id.  195,  205,  207. 

In  answer  to  a  bill  for  specific  p< 
formance  of  a  writteo  agreement 
defendant  may  prove  by  parol    e 
dence,  that   the   written    fnstrume 
sought  to  be  enforced  agaiost  hii 
does  not  truly  express  the  agreeme 
or  the  whole  of  it,  but  through  frau 
surprise  or  accident,  varies  from  i\ 
intention    or  understanding   of    tfc 
parties ;  Best  v.   Stow^  2  Stindfor^ 
298,  300 ;  D wight  v.   Fomeroy  t 
al.,   17    Massachusetts,  303,   328 
Brooks  V.  Wheelock,  1 1  Pickering 
439, 440.    Ordinarily,  a  complainan 
cannot,  even   in    case   o(  part   per 
formance,  resort  to  parol  proof,   ii 
explanation  of,  or  addition  to,  or  as  \ 
substitute  for,   an    existing   writtei 
agreement ;  because  a  written  agree 
ment  is  generally  taken  to  contaic 
the  contract  of  the  parties,  and  be 
cause  a  contract  cannot  rest  partly  in 
writing  and  partly  in  parol.      Sec 
Farkhurst  v.  Van  Cortland,  1  John- 
son's Chancery,  274,  283 ;  HetK^ 
ExW  V.  Wooldridge'8  Ex'r,  6  Ran- 
dolph, 605,  610 ;  Kay  and  Cassey 
V.  Curd,  fyc,  6  B.  Monroe,  100,  lOd; 
See  also  Dwight  r.  Fomeroy  et  al., 
and  Brooks  v.  Wheelock.     But  fraud 
and  mistake  suspend  the  application 
of  this    rule    in  equity.     Where  a 
written  agreement  was  accompanied 
by  other  stipulations  in  parol,  under 
circumstances    which    would  make 
the  insisting  on  the  written  matter 
alone,  a  fraud,  a  complainant  msy 
claim  the  benefit  of  the  parol  mailer 
in  connexion  with  the  written,  and 
the  court  will,  under  such  circum- 
stances, disregard  the  writing  as  con- 
taining  the  contract,  and  treat  the 
whole  transaction  as  a  verbal  coo- 
tract  ;  and  then,  if  there  has  been  a 
part  performance,  it  may  upon  that 
basis,  receive  parol  proof  of  the  whole 
agreement,     independently    of  ihe 
writing  or  in  connexion  witii  itt  '^ 
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order  to  make  out  the  contract. 
Fhjjfe  V.  JfardtU,  2  Edwards,  47, 
i0,5l  ;  Parkhurstv.  Van  Cortland, 
14  Johnson,  15:  See  Dock  v.  i^ar/,  7 
Watts  &  Sergeant,  172 ;  and  Coles 
V.  Bowne,  10  Paige,  527, 535.  iMis- 
take,  clearly  made  out,  will  have  the 
same  effect  as  fraud,  in  laying  a 
ground  for  departing  from  the  writ- 
ten agreement ;  Tilton  ▼.  Tilton,  0 
New  Hampshire,  386,  392. 

If  the  hill  shows  that  the  agree- 
ment was  parol,  and  no  sufficient 
ground  is  set  forth  to  take  the  case 
out  of  the  statute,  the  defendant  may 
demur ;  but  if  it  be  stated  generally 
in  the  bill  that  such  an  agreement 
was  made,  the  court  will  presume 
that  It  was  a  legal  and  valid  agree- 
ment, and  the  .defendant  must  either 
plead  the  fact  that  it  was  not  in 
writing,  or  must  allege  that  fact,  and 
insist  upon  it  as  a  defence,  in  his 
answer.  He  may  deny  the  contract, 
entirely,  or  in  essential  particulars, 
or  may  require  the  plaintiff  to  prove 
it ;  and  if  he  does  that,  and  an  issue 
arises  as  to  the  substance  of  the  con- 
tract, it  must  be  proved  by  writing, 
or  by  parol  supported  by  part  per- 
formance. The  defendant  may  ad- 
rait  the  parol  agreement,  and  insist 
upon  the  statute  in  his  answer  as  a 
bar  to  any  relief  thereon,  unless 
there  has  been  such  part  perform- 
ance as  to  take  a  case  out  of  its 
operation :  if  he  admits  the  agree- 
ment in  his  answer  or  by  not  an- 
swering, and  does  not  insist  upon 
the  statute  by  plea  or  answer,  he 
is  deemed  to  have  waved  or  re- 
nounced the  benefit  of  it;  no  evi- 
dence of  the  agreement  will  be  ne- 
cessary, and  a  decree  will  be  made 
upon  that  admission.  See  Cozine 
r.  Graham,  2  Paige,  178,  181; 
Harris  v.  Knickerhacker,  5  Wen- 
dell, 638,  643 ;  VaupeU  v.  Wood- 
ward, 2  Sandford,  143,  144;  Jtrvis 
r.  Smith  and  others,  Hoffman,  470, 


476 ;  Newton  v.  Swazey  et  aL,  8 
New  Hampshire,  9,  13;  Tilton  v. 
Tilton,  9  Id.  386,  389;  Thornton 
V.  Heirs  of  Henry,  2  Scammon,  219, 
220 ;  Tarleton  v.  Vietes,  1  Oilman, 
470,  473 ;  Switzer  et  al.  v.  Skiles 
et  al.,  529,  534;  Patterson  and 
others  v.  ff^are,  10  Alabama,  445, 
447;  Woods  and  others  v.  Dille 
and  others,  11  Ohio,  455;  Minns 
Y.  Morse  and  others,  15  Id.  568, 
571 ;  Men  v.  Chambers,  4  Iredell's 
Equity,  125,  129 ;  Hall  and  Wife 
Y.  Hall  et  al.,  1  Gill,  383,  386. 

When  the  specific  execution  of  a 
parol  agreement  cannot  be  decreed, 
in  consequence  of  the  uncertainty  in 
its  terms,  or  of  the  statute  being 
relied  on,  the  Court  will,  if  there  is 
no  remedy  at  law,  or  it  is  uncertain 
or  embarrassed,  or  under  circum- 
stances of  special  equity,  decree 
compensation  to  the  extent  of  the 
purchase-money  paid,  and  the  value 
of  beneficial  and  lasting  improve- 
ments; Phillips  Y.  Tliompson,  1 
Johnson's  Chancery,  132,  150 ; 
Parkhurst  v.  Van  Cortland,  Id. 
274,  286;  Johnston  v.  Glancy,  4 
Blackford,  94,  99 ;  Mialhi  v.  Las^ 
sabe,  4  Alabama,  713,  714  ;  wfn- 
thony  V.  Leftwich,  3  Randolph, 
238;  Payne  v.  Graves,  5  Leigh, 
561. 

The  Statute  of  Frauds  is,  in  later 
times,  regarded  with  favour,  as  a 
salutary  and  judicious  provision, 
founded  in  convenience  and  sound 
policy ;  the  prevailing  disposition  in 
the  CourH.  is  to  uphold  and  enforce 
it ;  the  doctrine  of  part  performance 
of  parol  contracts  is  reluctantly  ad- 
mitted ;  and  the  determination  is 
general,  not  to  act  upon  it  further 
than  adjudged  cases,  or  the  princi- 
ples established  by  them,  recfuire. 
See  Massey  v.  M^Ilwain  and  others, 
2  Hill's  Chancery,  421,  426;  John- 
ston  v.  Glancy,  4  Blackford,  94, 99; 
Hood  et  al,  v.  Botcman  et  al.,  I 
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Freeman,  290,  294;  Anthony  v. 
L^ftwich,  3  Randolph,  238,  244; 
Men^s  Estate,  1  Watts  4b  Sergeant, 
383,  388 ;  Frye  v.  Shepler,  7  Barr, 
91,  93.  "  I  agree,"  said  Chancellor 
Kent,  "  with  those  wise  and  learned 
judges,  who  have  declared  that  the 
Courts  ought  to  make  a  stand  against 
any  further  encroachment  on  the 
Statute,  and  not  to  go  one  step  be- 
yond the  rules  and  precedents  al- 
ready established ;"  Phillips  v. 
Thompson,  1  Johnson's  Chancery, 
132, 149.  "The  beneficial  provisions 
of  the  Statute  of  Frauds,  have  been 
sufficiently  broken  in  upon  already," 
said  a  succeeding  Chancellor;  «*aod 


the    doctrine   of   part    performarice 
should  not  be  extended  to  new  caser 
which  do  not  come  clearly   with* 
the  equitable  principles  of  previo  * 
decisions ;"   Germcm  v.  Machine  ' 
Paige,  289,  293.  ' 

The  doctrine  that  part  perfor  * 
ance  takes  a  case  out  of  the  operc/ 
tion  of  the  Statute,  exists  only  in 
equity ;  it  has  no  application  to 
Courts  of  law ;  Jackson  v.  Pierce,  2 
Johnson,  221,223;  Norton  v.  Pres- 
ton,  15  Maine,  14;  Adams  v. 
Townsend,  Administrator,  1  Met- 
calf,  483 ;  Eaton  v.  Whitaker,  18 
Connecticut,  222,231;  Bariekman 
V.  Kuydendall,  6  Blackford,  22,  24. 


[♦520] 


■^CUDDEE  V.  RUTTER. 


[5  VIN.  AB.  538.  PL.  21.(«)— TRIN.  TERM,  6  GEO.  1.] 

SPECIFIC  PERFORMANCE  OF  AGREEMENTS  RELATING  TO 
PERSONAL  PROPERTY.—^  UU  in  equUyiviU  not  lie  for  specific  per~ 
formance  of  an  agreement  to  transfer  South-sea  Stock. 

Bill  for  a  specific  performance  of  an  agreement  to  transfer  stock. The 

case  was,  the  defendant  agreed  with  the  plaintiflf  to  transfer  to  him  1000/. 
South-sea  Stock,  upon  th#  20th  of  November  then  next  folk)wing.  at  the 
rate  of  104/.  per  cent.,  and  gave  him  a  promissory  note  under  his  hand  for 
so  doing,  and  received  two  guineas  of  the  plaintifll'  in  part  of  the  considera- 
tion-money ;  but  the  defendant,  in  drawing  the  note,  had  put  in  the  usual 
words  "or  pay  the  difierence,"  which  the  plainiifl  struck  out,  and  would 
not  agree  to,  and  then  the  defendant  signed  the  note. 

After  the  bargain  was  made,  and  before  the  time  of  delivering  the  stock, 
the  South-sea  Stock  rose  considerably  in  value,  and  the  defendant  did  not 

(a)  S.  C,  nom.  Cud  v.  Rutler,  I  P.  Wms.  570 ;  3  Eq.  Ca.  Ab.  18,  pi.  8 ;  Prec  Ch.  534 
cited,  nom.  Seould  ▼.  Butter  ;  Reg,  Lib.  A.,  1719,  folTab ;  Reg.  Lib.  B.,  1719.  foL  411. 
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deliver  the  stock  at  the  day,  but  a  few  dajra  afterwards  offered  to  pay  the 
lifference,  and  submits  so  to  do  by  his  answer ;  but  the  plaintiff*  insists  to 

ire  the  stock  actually  transferred  to  him,  and  refuses  to  take  the  differ- 

we,  dbc. 

Sir  Robert  Raymond  and  Mr.  Vernon^  for  the  defendant,  insisted,  that 
ying  of  stock  in  this  manner,  to  be  delivered  at  a  future  time,  at  a  cer- 
jrin  price,  was  in  the  nature  of  a  wager  upon  the  rise  and  fall  of  stock,  and 
.herefore  paying  the  difference  is  a  sufficient  performance  of  the  contract: 
♦that  a  contract  for  sale  of  stock  diflTers  from  other  contracts  for  sale  r-^^-oii 
of  an  house,  lands,  &c.,  for  in  such  things  there  may  be  a  parti-  L  J 
cular  conveniency  or  benefit  to  the  buyer  in  this  individual  house,  &c. ; 
but  it  is  not  so  in  stock,  for  one  1000/.  is  as  good  as  another  1000/.  slock, 
and  is  to  be  purchased  daily  in  Exchange-alley  :  that  the  plaintiff*  has  his 
remedy  at  law  for  the  damages,  viz.,  the  difference,  and  that  is  the  justice 
of  the  case  between  the  parties:  that  it  is  discretionary  in  the  Court  to 
decree  a  specific  performance  of  an  agreement,  and  that  in  many  cases  the 
Court  will  leave  the  parly  to  his  remedy  at  law  for  breach  of  a  contract, 


Sir  Joseph  Jekyll,  M.  R.,  said,  that  this  is  a  fair  and  reasonable  agree- 
ment, and  he  saw  no  reason  why  the  Court  should  not  in  this  case,  as  well 
as  others,  decree  a  specific  performance  of  the  contract,  especially  since  it 
was  insisted  upon  by  the  plaintiff*,  at  the  making  the  agreement,  that  he 
should  not  be  obliged  to  take  the  difi!erence,  but  would  have  the  stock 
actually  delivered  to  him ;  and  it  is  more  for  the  advantage  of  the  buyer  to 
have  the  stock  ihan  the  difference,  and  saves  him  the  trouble  of  buying  it 
of  another,  and  paying  brokerage ;  and  decreed  that  the  defencfant  do  transfer 
the  stock,  and  pay  the  dividends  since  the  20ih  November,  plainliff*  to  pay 
interest  of  the  money  to  that  time,  and  ordered  costs  to  the  plaintiff*. 

On  an  appeal  from  this  decree,  Lord  Chancellor  Parker,(b)  upon  open- 
ing the  cause,  asked  if  the  plaintiff*  was  at  the  South-sea  House  upon  the 
day  appointed  for  transferring  the  slock,  to  demand  it,  and  tender  the 
money,  and  seemed  strongly  against  the  plaintiff*,  and  urged  the  law  in  case 
of  a  bargain  for  corn  to  be  delivered  upon  a  day  certain  at  such  a  market, 
at  such  a  price,  and  the  corn  is  not  delivered  according  to  the  contract ;  the 
buyer  shall  not  by  a  bill  in  equity  compel  the  seller  to  a  specific  performance 
of  this  agreement,  but  the  buyer  is  left  to  bis  remedy  at  law,  for  breach  of 
the  agreement  to  recover  damages,  id  est,  the  diff*erence  between  the  price 
agreed  on  by  the  parlies,  and  the  price  of  corn  upon  the  market-day. 

♦It  was  said,  it  was  the  common  justice  of  this  Court  to  compel  ptRooi 
the  party  to  a  specific  performance  of  his  agreement,  if  the  same  L  J 
was  just  and  reasonable,  and  fairly  obtained:  that  this  was  a  just,  reason- 
able, and  fair  agreement  in  all  the  circumstances  ;  it  was  the  current  price 
of  the  stock  at  that  time,  and  no  imposition  upon  the  defendant :  that  the 

(6)  Afterwards  Earl  of  Macclesfield. 
34 
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tobeeqoent  rise  coold  not  alter  the  eue,  for  it  wbs  ai  equal  haamrd  that  it 
might  fall,  and  the  parties  in  such  contracts  eiecotory  raust  take  their 
chance.  They  compared  it  to  the  case  of  a  contract  for  ao  many  bales  sf 
silk,  or  any  other  merchandise,  to  be  delivered  at  a  future  day,  at  a  certsin 
price  :  if  the  value  of  the  silk,  or  other  goods,  doth  rise  before  the  day,  thst 
is  no  excuse  for  non-performance  of  the  contract.  So,  in  the  case  of  a  con- 
tract  for  lands,  if  lands  rise  in  value,  yet  the  party  ought  to  execute  hU 
agreement.  They  said,  that,  from  the  time  of  the  contract  to  the  ticns 
appointed  for  the  delivery,  the  stock  did  not  rise  above  12/.  per  cent. ;  thst 
it  was  not  more  at  the  time  of  filing  the  bill,  which  was  in  January,  1718; 
nay,  it  was  not  more  at  the  time  of  the  decree  pronounced  by  the  Master  of 
the  Rolls  in  Michaelmas  Term  last ;  and  though  the  stock  has  risen  since 
to  a  vast  price,  between  900/.  and  1000/.  per  cent.,  if  the  plaintifl[][c)  supers 
by  that  it  is  his  own  fault,  in  not  performing  his  contract  sooner,  when  he 
ivas  demanded  so  to  do,  and  in  not  obeying  the  decree,  as  he  ought  to  have 
done :  that  whatever  has  happened  since  cannot  alter  the  case :  that  the 
contract  was  reasonable  at  the  time  it  was  made,  and  so  it  was  when  the 
bill  was  filed  and  the  decree  pronounced. 

It  was  said  for  the  defendant,  that  the  rule  was  laid  down  too  general  for 
compelling  the  execution  of  agreements  between  the  parlies :  that  this  Court 
would  not  compel  the  party  to  perform  a  hard  agreement,  though  it  was 
fair  at  the  lime  it  was  made,  but  leave  the  other  party  to  his  remedy  at  law: 
that  it  was  very  unreasonable  now  to  compel  the  defendant  to  transfer 
1000/.  Souih-sea  Slock  to  the  plainiifi*,  at  104/  lOf.  per  cent.,  when  it  was 
worth  1000/.  per  cent. :  that  paying  the  difiference  at  the  day  was  a  good 
performance  of  this  contract :  that  the  plaintifi[*knew  that  the  defendant  had 
^  ^  no  stock  when  he  made  ihe  bargain  *with  him,  and  therefore  could 
L  J  not  expect  to  have  the  stock  delivered  to  him,  but  to  have  the  difier* 
ence  if  the  stock  should  happen  to  rise  before  the  time ;  but  he  had  no 
more  intention  to  take  the  slock  than  the  other  had  to  deliver  it,  and  this 
appears  by  his  non-attendance  at  the  South-sea  House  upon  the  day  to 
accept  and  pay  for  the  stock.  They  cited  the  case  of  The  Marqutst  ef 
Normandy  v.  Lord  Berkly^  temp.  Lord  Somers^C,  who  said,  in  that  case, 
that  the  Court  would  not  curry  agreements  into  execution  unless  the  contract 
was  reasonable  and  fair  in  every  particular,  because  they  cannot  mitigate 
damages  upon  the  circumstances  of  the  case,  as  a  jury  may  do,  but  mutt 
decree  the  whole  contract  to  be  performed. 

It  was  replied,  that  the  plaintiff  some  days  before  the  stock  was  to  he 
delivered,  told  the  defendant  that  he  expected  to  have  the  stock  delivered 
to  him ;  but  the  defendant  said  that  he  had  not  the  stock,  and  therefore 
could  ool  deliver  it;  and  nfierwards  the  defendant  kept  out  of  the  way  for 
some  days,  and  the  plaintiff  could  not  find  him,  and  that  was  the  reason  be 
did  not  attend  at  the  South*6ea  House  to  accept  the  slock  ;  that,  this  being 
cccasioneJ  by  the  defendant*s  own  un'air  dealing,  the  plaintifT ought  not  to 
•uflit'r  by  it;  and  upon  that  account  the  plainiiff  ought  lobe  relieved  in 
equity,  because  he  is  remediless  at  law  for  want  of  a  legal  demand  aod 
lender  upon  the  day. 

(c)  Qn.  defendant 
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LiORD  Chanobllor  Parker. — There  is  do  reason  to  bring  this  bill  for  a 
specific  performance  of  this  agreeeroent,  because  there  is  no  difference  be- 
tween this  1000/.  South-Sea  Stock  and  another  1000/.  stock,  which  the 
plaiDtiflf  might  have  bought  of  any  other  person  upon  the  very  day  ;  and  the 
plaintiff  doih  not  suffer  at  all  by  the  non-performance  of  the  agreement 
Bpecifically,  if  the  defendant  pays  him  the  difference. 

These  sorts  of  contracts  are  cpmmonly  understood  to  mean  no  more  than 
to  transfer  the  stock  or  pay  the  difference,  and  this  fully  answers  the  inten- 
tion of  the  partes ;  and  the  party  has  thereby  the  entire  benefit  of  his  con- 
tract as  fully  as  if  the  stock  were  actually  delivered,  for  he  may  buy  of 
•any  other  person,  and  be  no  more  money  out  of  pocket  than  if  r-^gojT 
the  stock  were  delivered  to  him  according  to  the  agreement.  This  >-  -* 
differs  very  much  from  the  case  of  a  contract  for  lands,  some  .  lands  being 
more  valuable  than  others— at  least,  more  convenient  than  others — to  the 
purchaser  ;  but  there  is  no  diffTerence  in  stQck^-one  man's  stock  is  of  equal 
benefit  and  conveniency  as  another's. 

Secondly,  it  appears  that  the  defendant  had  not  the  stock  when  the  con- 
tract was  made,  and  this  Court  will  not  decree  a  specific  performance  of  a 
contract  when  the  party  has  not  the  thing  to  deliver.  Suppose  a  contract 
for  the  sale  of  land,  and  the  party  has  not  the  land  at  the  time  he  contracted 
for  the  sale  of  it,  this  Court  would  not  decree  a  specific  performance  of  the 
agreement.  If  there  be  a  contract  for  a  sale  of  malt,  or  any  other  com- 
modity, and  the  seller  has  not  the  malt  or  other  things  agreed  to  be  deliv- 
ered, this  Court  will  not  compel  the  party  to  perform  his  agreement,  hot 
leave  the  buyer  to  recover  his  damages  at  law  for  nonperformance  of  the 
agreement. 

Thirdly,  in  contracts  for  stock,  being  subject  to  sudden  rise  and  fall,  the  day 
h  the  most  material  part  of  the  contract,  and  therefore  not  proper  for  a 
court  of  equity  to  carry  into  execution.  The  decree  might  be  beneficial  to 
the  plaintiff*  one  day,  and  to  his  prejudice  the  next.  I  shall  always  dis- 
courage bills  of  this  kind;  but  since  the  defendant  did  shuffle  with  the 
plaintiff,  and  not  offer  to  pay  him  the  difference  till  two  months  after  the 
day,  I  will  not  dismiss  the  bill,  but  let  the  Master  inquire  what  the  differ- 
ence was  at  the  day,  and  the  defendant  pay  it  to  the  plaintiff*,  with  interest, 
bot  no  costs. 


Where  a  contract  in  writing  re- 
specting real  property,  in  conformity 
with  the  Statute  of  Frauds,  is  entered 
iDto  between  competent  parties,  and 
is  moreover,  in  its  nature  and  cir- 
cumstances,  unobjeciionable,  it  is  as 
much  of  course  for  a  court  of  equity 
to  decree  a  specific  performance,  as 
it  is  for  a  court  of  common  law  lo 


give  damages  for  the  breach  of  snch 
a  conirnct :  Hafl  v.  FFarrm,  9  Ves. 
608.  The  original  and  sole  founda- 
tion of  the  jurisdiction  to  decree  the 
•specific  performance  of  con- 
tracts is  simply  this — that 
an  award  of  damages  at  law  will  not 
give  a  parly  the  compensation  to 
which  he  is  entitled;  that  is,  will 
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not  put  him  in  a  situation  as  bene- 
ficiai  to  him  as  if  the  agreement 
were  specifically  performed :  Hat' 
nett  V.  Yeilding,  2  S.  &  L.  653. 

The  decision  in  the  principal  case 
shews  that  specific  performance  of 
agreements  relating  to  personally 
will  notf  as  in  the  case  of  agree- 
ments relating  to  really,  be  invari- 
ably decreed :  it  will,  however,  be 
seen,  upon  examining  the  authori- 
ties, that  whenever  courts  of  equity 
refuse  to  interfere  with  agreements 
relating  to  personally,  they  do  so, 
not  because  of  any  difference  be- 
tween real  and  personal  property, 
but  because  damages  at  law  will  be 
an  adequate  compensation ;  and 
there  is,  therefore,  no  reason  why 
the  jurisdiction  of  equity  should  be 
called  into  action.  Upon  this  ground 
chiefly  the  Lord  Chancellor,  in  the 
principal  case,  refused  to  decree 
the  specific  performance  of  the 
agreement,  observing,  that  it  differ- 
ed much  from  «*  a  contract  for  lands, 
some  lands  being  more  valuable  than 
others — at  least,  more  convenient 
than  others — to  the  purchaser ;  but 
there  is  no  difference  in  slock — ooe 
man^s  stock  is  of  equal  benefit  and 
conveniency  as  another's.*'  So, 
likewise,  in  Adderley  v.  Dixon,  1 
S.  &  S.  610,  Sir  John  Leach,  V.  C, 
observes — »*  Courts  of  equity  decree 
the  specific  performance  of  contracts, 
not  upon  any  disiinction  between 
realty  and  personalty,  but  because 
damages  at  law  may  not,  in  the  par- 
ticular case,aflrord  a  complete  remedy. 
Thus,  a  court  of  equity  decrees  per- 
formance of  a  contract  for  land,  not 
because  of  ihe  real  nature  of  the  land, 
but  because  damages  at  law,  which 
must  be  calculated  upon  the  general 
money  value  of  land,  may  not  be  a 
complete  remedy  to  the  purchaser, 
to  whom  the  land  may  have  a  pecu- 
liar and  special  value.  So,  a  court 
of  equity  will  not  generally  decree 


performance  of  a  contract   for    the 
sale  of  stock  or  goods,  not  because 
of  their  personal  nature,  but  because 
damages  at  law,  calculated  upon  the 
market  price  of  the  stock  or  ^oods, 
are  as  complete  a  remedy  to  the  pur- 
chaser as  the  delivery  of  the   stock 
or  goods  contracted  for;  inasmuch 
as  with  the  damages  he  may  pu^ 
chase  the  same  quantity  of  the  like 
slock  or  goods."    In  Buxton  v,  IAm- 
ter,  3  Aik.  384,  Lord   Hardwickt 
lays  down  the  same  distinction    be- 
tween contracts  relating  to  chattels 
and  contracts  relating  to  lands ;  bat 
he  does  not  give  the  same   reasons 
for   the  disiinction.     «•  In  general" 
he  says,  »» this  Court  will  not  enter- 
lain  a  bill  for  a  specific  performance 
of  contracts  of  slock,  corn,  bops,&c. ; 
for,  as  those  are  contracts  which  re- 
late to  merchandise,  that  vary  accord- 
ing 10  the  different  limes  and   cir- 
cumstances, if   a  court  of    equity 
should  admit  such   bills,  it  might 
drive  on  parties  to  ihe  execution  of 
a  contract,  *to  the  ruin   of  p»-o|.n 
one  side,  when  upon  an  ac-  L         ^ 
lion  that  party  might  not  have  paid, 
perhaps,  above  a  shilling  damage  . 

As  to  the  cases  of  contracts 

for  the  purchase  of  lands  or  things 
that  relate  to  realties,  those  are  of  a 
permanent  nature;  and,  if  a  person 
agrees  to  purchase  them,  it  is  on  a 
particular  liking  to  the  land,  and  is 
quite  a  difllerent  thing  from  matters 
in  the  way  of  trade."  The  reasons, 
however,  given  by  Lord  Hardwicke 
for  a  court  of  equity  not  entertaining 
jurisdiction  in  cases  of  chattels,  as  is 
well  observed  by  Chief  Baron  i?icA- 
ards,  would  equally  apply  to  con- 
tracts for  the  purchase  of  land,  which 
falls  and  rises  in  value  in  an  extra- 
ordinary manner.  See  Wright  v. 
Bell,  5  Price,  329.  The  reasons 
given  by  Sir  John  Leach  are  the 
best. 
The   question,  therefore,  ia  aU 
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oases  where  the  8peci6c  perform- 
ance of  an  agreement  relative  to  per- 
sonally is  sought,  is  ibis — will 
damages  at  law  afibrd  an  adequate 
compensation  for  breach  of  the 
agreement !  If  it  will,  there  is  no 
occasion  for  the  interference  of 
aquity ;  the  remedy  at  law  is  com- 
plete :  if  it  will  not,  specific  per- 
formance of  the  agreement,  as  in  the 
case  of  an  agreement  relating  to 
realty,  will  be  enforced. 

In  Cappur  v.  Harris,  Bunb.  135, 
Mr.  Baron  Gilbert  laid  down,  as  a 
general  rule,  that  a  court  of  equity 
will  not  aid  a  person  coming  to 
have  a  contract  for  South-sea  Stock 
carried  into  execution,  but  will  leave 
him  to  such  remedy  as  he  could 
have  at  law.  See,  a  bo,  Nutbrown 
▼.  Thornton^  10  Ves.  161,  where 
Lord  Eldon  observes,  ««It  is  now 
perfectly  settled  that  this  Court  will 
not  enforce  the  specific  performance 
of  an  agreement  for  a  transfer  of 
stock ;  but  in  a  book  I  have  of  Mr. 
Brown's  I  see  Lord  Hardwicke  did 
ihau"  So,  in  Buxton  v.  Lister,  3 
Atk.  384,  Lord  Hardwicke  says, 
«*  In  general,  this  Court  will  not  en- 
tertain a  bill  for  a  specific  perform- 
ance of  contracts  of  slock,  corn, 
hops,  &c," 

In  the  following  cases  however, 
it  has  been  held,  that,  as  damages  at 
law  could  not  be  correctly  estimated, 
or  would  not  furnish  a  complete  and 
adequate  remedy  for  the  non-per- 
formance of  a  contract  relative  to 
personal  property,  equity  ought  to 
decree  specific  performance.  In 
Taylor  v.  Neville,  cited  in  Buxton 
▼.  Lister,  8  Atk.  384,  specific  per- 
formance was  decreed  of  a  contract 
for  sale  of  800  tons  of  iron,  to  be  de- 
livered and  paid  for  in  a  certain 
number  of  years,  and  by  instalments ; 
and  the  reason  given  by  Lord  Hard* 
wicke  is,  *»•  that  such  sort  of  con- 
tracts difier  from  those  that  are  im- 


mediately to  be  executed;*'  and 
they  do  differ  in  this  respect,  that 
the  profit  upon  the  contract,  being 
to  depend  upon  future  events,  can- 
not be  correctly  estimated  in  dama- 
ges, where  the  calculation  must  pro. 
ceed  upon  conjecture.  In  such  a 
case,  to  compel  a  party  to  accept 
damages  for  the  non-performance 
•of  his  contract,  is  to  com-  r-^Koyi 
pel  him  to  sell  the  actual  L  -1 
profit  which  may  arise  from  it  at  a 
conjectural  price.  In  Ball  v. 
Coggs,  1  Bro.  P.  C.  140,  Toml.  ed., 
specific  performance  was  decreed,  in 
the  douse  of  Lords,  of  a  contract  to 
pay  the  plain tiflf  a  certain  annual 
sum  for  his  life,  and  also  a  certain 
other  sum  for  every  hundred-weight 
of  brass-wire  manufactured  by  the 
defendant  during  the  life  of  the 
plaintiff;  for  damages  might  be  no 
complete  remedy,  being  calcukted 
merely  by  conjecture :  and  to  com- 
pel the  plainlifi!*,  in  such  a  case,  to 
take  damages,  would  be  to  compel 
him  to  sell  the  annual  provision  dur- 
ing his  life,  for  which  he  had  con- 
tracted at  a  conjectural  price.  In 
Buxton  V,  Lister,  3  Atk.  385,  Lord 
Hardwicke  puts  the  case  of  a  ship- 
carpenter  purchasing  timber  which 
was  peculiarly  convenient  to  him 
by  reason  of  its  vicinity,  and  also 
the  case  of  an  owner  of  land  covered 
with  timber  contracting  to  sell  his 
timber  in  order  to  clear  his  land  ; 
and  assumes  that,  as  in  both  those 
cases  damages  would  not,  by  rea- 
son of  the  special  circumstances* 
be  a  complete  remedy,  equity 
would  decree  specific  performance-— 
Per  Sir  /.  Leach,  V.  C,  1  S.  &  S. 
610. 

In  Mderley  v.  Dixon,  1  S.  &  S. 
607,  the  plaintiffs,  having  purchased 
and  taken  assignments  of  certain 
debts  which  had  been  proved  under 
two  commissions  of  bankruptcy, 
agreed  to  sell  them  to  the  defendant 
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for  2$.  6d.  in  the  poand.  Sir  John 
Leachj  V.  C,  compelled  a  specific 
performance  of  the  agreement  at  the 
suit  of  the  vendor.  ^The  present 
case,"  obeerred  his  Honor, ««  being  a 
contract  for  the  sale  of  the  uncertain 
dividends  which  may  become  paya- 
ble from  the  estates  of  the  two  bank- 
mpts,  it  appears  to  me,  that,  upon 
the  principfe  established  by  the  cases 
of  Ball  V.  Cogg$^  and  Taylor  v. 
Neville,  a  court  of  equity  will  decree 
specific  performance,  because  dama- 
ges at  law  cannot  accurately  repre- 
sent the  value  of  the  future  dividends ; 
and  to  compel  this  purchaser  to  take 
such  damages  would  be  to  compel 
him  to  sell  those  dividends  at  a  con- 
jectural price.  It  is  true,  that  the 
present  bill  is  not  filed  by  the  pur- 
chaser, but  by  the  vendor,  who  seeks, 
not  the  uncertain  dividends,  but  the 
certain  sum  to  be  paid  for  them.  It 
has,  however,  been  settled  by  repeat- 
ed decisions,  that  the  remedy  in 
equity  must  be  mutual,  and  that 
where  a  bill  will  lie  for  the  pur- 
chaser, it  will  also  lie  for  the  vendor." 
So,  in  Wright  v.  Bell,  6  Price,  826; 
Dan.  Ex.  Rep.  95,  a  specific  per- 
formance of  a  contract  to  purchase  a 
debt  was  enforced.  In  Withy  v. 
Cottle,  1  S.  &  S.  174,  a  demurrer  to 
a  bill  filed  by  the  vendor  for  the 
specific  performance  of  an  agree- 
ment for  the  purchase  of  an  annuity 
payable  out  of  the  dividends  of  slock 
standing  in  the  name  of  the  Account- 
ant-General  of  the  Court  of  Chan- 
cery, was  overruled  by  Sir  John 
Leach,  V.  C.  «» There  can  be  no 
doubt,"  observed  his  Honor,  «<that 
r»fi28l  ^^®  •defendant,  who  is  the 
L  -^  purchaser  of  this  annuity, 
might  have  filed  a  bill  for  the  specific 
performance  of  the  agreement  for 
sale  to  him,  because  a  court  of  law 
could  not  give  him  the  subject  of  his 
contract,  and  the  remedy  here  must 
be  mutual  for  purchaser  and  ven- 


dor :"  and  see  Oijffbrd  r.  Turrdl^  I 
Y.  &  C.  C.  C.  188 ;  ©  Jur.  633. 

In  the  case  of  Doloret  v.  Roth»- 
child,  1  S.  db  S.  590,  it  was  held  by 
Sir  John  Leach,  Y.  C,  that  a  btO 
would  lie  for  the  specific  perfom- 
ance  of  a  contract  for  the  purchase 
of  Neapolitan  stock,  where  it  prajred 
for  the  delivery  of  the  certificates 
which  would  constitute  the  plaiotiir 
proprietor  of  a  certain  quantity  of 
stock;  ••because,"  said  his  Honor, 
««a  court  of  law  could  not  gi^e  the 
property,  but  could  only  give  a 
remedy  in  damages,  the  beneficial 
eflTect  of  which  must  depend  opoa 
the  personal  responsibility  of  the 
party.  I  consider,  also,  thai  the 
plaintiff,  not  being  the  original 
holder  of  the  scrip,  but  merely  the 
bearer,  may  not  be  able  to  maintain 
any  action  at  law  upon  the  contract, 
and  that,  if  he  has  any  title,  it  most  bo 
in  equity."  In  Dunctifl  y.Albredii, 
12  Sim.  189,  specific  performance 
of  a  parol  agreement  for  the  sale  of 
some  railway  shares  was  decreed  by 
Sir  L.  ShadwelU  V.  C.  "  The  only 
question,"  observed  his  Honor,  *•)», 
whether  there  has  been  any  decision 
from  whence  you  can  extract  a  con- 
clusion that  theCourt  will  notdecreea 
specific  performance  of  an  agreement 
for  the  sale  of  such  shares.  Now,  I 
agree  that  it  has  been  long  since 
decided,  that  you  cannot  have  a  bill 
for  the  specific  performance  of  an 
agreement  to  transfer  a  certain  quan- 
tity  of  stock.  But,  in  my  opinion, 
there  is  not  any  sort  of  analogy  be- 
tween a  quantity  of  3/.  per  Cents,  or 
any  other  stock  of  that  description, 
(which  is  always  to  be  had  by  any 
person  who  chooses  to  apply  for  it 
in  the  market),  and  a  certain 
number  of  railway  shares  of  a  parti- 
cular description,  which  railway 
shares  are  limited  in  number,  and 
which,  as  has  been  observed,  are  not 
always  to  be  had  in  the  market." 
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This  decision  wae,  on  the  28rd  of  I  Chancellor.  Ani  set  Shmv v. lUher^ 
July,  1841,  affirmed  by  the  Lord  |  19  Jar.  153. 


The  speciGc  performance  of  con- 
tractt  belongs,  rather,  to  the  extra- 
ordinary  jurisdiction  of  the  Court  of 
Chancery.  It  is  not  a  matter  of 
course,  in  all  cases.  It  rests  upon 
a  sound,  judicial  discretion.  It  is 
not  given  because  there  is  no  remedy 
at  all  at  law ;  for  there  is  always  at 
law  a  remedy  in  damages  for  the 
breach  of  a  contract.  It  is  giren 
because  the  legal  remedy  of  damages 
is,  in  certain  cases,  not  a  complete 
remedy;  and,  of  course,  it  is  con- 
fined to  those  cases  where  a  com  pen- 
aation  in  money  is  not  adequate,  or 
not  practicable:  see  Seymour  ▼• 
Debmcey,  3  Cowen,  446,  506. 

There  are  two  grounds,  upon  which 
a  court  of  equity  decrees  specific 
execution  of  contracts,  on  account  of 
damages  at  law  being  an  insufficient 
remedy.  1.  One  of  these  is  where 
there  is  something  particular  and 
specific  in  the  subject  of  the  con* 
tract,  which  cannot  be  at  all  repre- 
sented by  damages;  2.  The  other 
is,  where  the  measure  of  damages  at 
law  is  uncertain  or  unascertainable, 
owing  to  the  contingent  nature  of  the 
property,  so  that  the  only  method  of 
giving  the  purchaser  the  exact  value 
of  his  purchase,  is  to  give  him  the 
thing  itself.  The  first  of  these  ex- 
ists, where  it  is  apparent  that  the  ob- 
ject contemplated  by  the  purchaser 
was,  not  a  general  profit,  which 
could  be  represented  by  money,  but 
some  special,  peculiar  purpose  of 
use  or  enjoyment,  which  could  be 
satisfied  only  by  having  the  indi- 
fidoal  thing  itself  for  which  he  had 
bargained.     In  these  cases,  there  is 


something  in  the  cmitract  for  whieii 
the  law  does  not  profess  to  give  a 
remedy;  for  its  damages  are  based 
upon  the  general  value  of  the  arti- 
cle, and  not  the  special  value  which 
it  is  to  the  purchaser  under  all  the 
circumstances  of  the  case.  Accord- 
ingly, on  this  ground,  contracts  for 
real  estate  will  generally  be  decreed, 
because  there  is  something  specific 
in  every  piece  of  land,  as,  situation, 
title,  &c. ;  and  a  contract  for  the  sale 
of  a  chattel  which  hassomething  pecu- 
liar and  individual  in  its  nature,  as,  a 
family  picture,  or  relic,  may  be  de- 
creed; but  a  contract  for  a  chattel 
not  specific  or  individual,  but  merely 
answering  a  general  description,  as, 
so  much  merchandize  or  stock,  is 
not  decreed  by  a  court  of  chancery; 
for  the  law  gives  what  was  the  sub- 
stantial object  of  the  parties  in  en« 
tering  into  the  contract,  viz :  a  money 
profit.  2.  The  other  ground,  is  the 
uncertain  measure  of  damages  at 
law,  or  rather  the  impossibility  of 
ascertaining  the  real  damages;  which 
exists  in  regard  to  certain  special 
contracts. 

The  general  principle  is  well  set- 
tled in  this  country,  that  a  court  of 
chancery  does  not  interfere  to  en- 
force specific  perfornuince  of  con- 
tracts relating  to  chattels,  because 
chattels  generally  are  not  specific  in 
the  sense  here  meant,  and  one  arti- 
cle of  the  same  character  serves  as 
well  as  another:  Caldwell  ^c.  v. 
Myers  and  ffife^  Hardin,  551;  (see, 
however,  Meriwether  v.  Booker  and 
Wife,  5  Littell,  254 ;)  Madison  r« 
CAtVtn,  8  J.  J.  Maiahall,  280 ;  Dal 
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x^  r.  Crawford^  %  PeDnsylTania 
Law  Journal,  17,  19 ;  In$.  Co,  of 
JV.  A.  7.  Union  Cdnal  Co.  et  aL,  Id. 
65,  67.  "Ii  is  a  general  rule," 
said  the  Chancellor,  in  Hoy  v.  Hani- 
borough  et  al.f  1  Freeman's  Chan- 
cery, 533,  543,  tahat  a  court  of 
equity  will  not  decree  a  specific  per- 
formance of  a  mere  personal  cove- 
nant sounding  in  damages,  nor  of  a 
contract  relating  to  personalty,  where 
compensation  may  be  had  at  law." 
•*It  is  contended,"  said  Daggett,  C. 
J.,  in  CowUi  V.  Whitman^  10  Con- 
necticut, 121,  124,  <«tbat  a  bill  will 
not  lie  for  the  specific  execution  of 
a  contract  relating  to  personal  chat- 
tels merely,  because  there  is  an  ade- 
quate remedy  at  law;  and  for  this 
position  several  cases  are  cited,  and 
many  more  might  be  cited.  As  a 
general  rule,  it  is  true.  As  contracts 
for  the  delivery  of  corn,  flour,  stock 
in  banks  or  in  the  funds,  and  the 
like,  may  be  compensated  in  dam- 
ages, courts  of  equity  will  leave  the 
parties  to  their  remedy  at  law;  BuX' 
ton  V.  Lister  et  aL,  3  Atk.  383 ;  2 
Swift's  Digest,  17.  There  can  be 
no  difference  between  these  five 
shares  of  bank  stock  and  any  other 
like  number."  *«  It  is  the  common 
course  of  the  court,"  said  Desaus- 
sure,  C,  in  Brown  v.  Gilliland,  3 
Dessausure,  639,  541,  'ao  decree 
the  specific  execution  of  contracts 
respecting  real  estates;  and  it  is 
equally  the  settled  course  of  the 
court  to  refuse  to  decree  the  specific 
execution  of  contracts,  as  to  some 
kinds  of  personal  chattels,  particular- 
ly stock.  Some  exceptions  have  been 
made  as  to  some  special  kinds  of 
personal  chattel,  under  peculiar  cir- 
cumstances." 

That  the  court,  however,  will  de- 
cree specific  performance  of  personal 
contracts,  in  those  exceptional  cases, 
which  fall  within  the  reasons  upon 
which  the  practice  of  enforcing  con- 


tracts relating  to  real  estate   rests, 
namely,  that  compensation   in    tlw 
form  of  damages  would  be   inade- 
quate, is  also  an  established  principle 
in   this  country.     '^As   a  general 
rule,"  it  was  said,  in  Chamberlain  v. 
Blue,     6  Blackford,   491,   492,    ««a 
court  of  chancery  will  not  interfers 
where  a  contract  sounds   only   ia 
damages.     There  are    cases,   hovf- 
ever,  where  on  contracts  souodii^ 
in  damages  only,  a  court  of  chan- 
cery will   exercise   its  jurisdiction. 
As,  for  example,  where  there  was  a 
contract  for  the  sale  of  a  large  quan- 
tity of  iron  to  be  paid  for  in  a  cer- 
tain number  of  years  by  insialnoents, 
a  specific  performance  was  decreed, 
3  Atk.  384 ;  Adderley  v.  Dixon^  1 
Sim.  &  Siu.  607.     And  in  BuxUm 
V.  lAiter^  3  Atk.  383,  which  was  a 
bill  for  the  specific  performance  of  a 
contract  for  the  delivery  of  certain 
timber  at    specified    periods,   Lord 
Hardwicke  held  that  a  court  of  equi- 
ty could  grant  relief  in  such  a  case, 
though  in  that  case  the  bill  was  dis- 
mis5(ed  on  account  of  fraud  in  the 
vendor.    The  exercise  of  this  juris- 
diction, however,  is  limited  to  cases 
where  a  compensation  in  damages 
would   not  a^ord  a  full,  complete, 
and  satisfactory  remedy.    Courts  of 
equity  will  also,  in  many  cases,  de- 
cree the  specific  execution  of  per- 
sonal contracts,  where  injury  is  ap- 
prehended but  not  yet  sustained." 
In  that  case,  it  was  held  that  a  court 
of  equity  may  decree  specific  per- 
formance of  a  general  covenant  to 
indemnify;  but  an  opposite  decision 
was  given  in  Hoy  v.  Haniborougk 
et  al.,  1  Freeman's  Chancery,  533. 
••Notwithstanding    this     distinction 
between  personal  contracts  for  goods, 
and  contracts  for  lands,  is  to  be  found 
laid  down  in  the  books,  as  a  general 
rule,"  said  Thompson,  J.,  in  deliver- 
ing the  opinion  of  the  court  in  7 he 
Mechanici  Bank  of  Alexandria  v. 
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Sefofh  I  Peters,  860,  805;  "yet 
there  are  many  cases  to  be  found 
Mr  here  specific  performance  of  con- 
tracts, relating  to  personalty,  have 
been  enforced  in  chancery;  and 
courts  will  only  weigh  with  greater 
nicety,  contracts  of  this  description, 
than  such  as  relate  to  lands." 

Where  a  trust  has  been  created, 
io  relation  to  particular  chattels,  by 
contract,  there  is  no  doubt,  that  a  bill 
in  equity  will  lie  to  enforce  the  trust, 
aad  have  a  transfer  of  the  property. 
Cowles  V.  PFhifman,  10  Connecticut, 
121,  125,  was  the  case  of  a  trust  in 
bank  shares.     And  dark  ▼.  Flinty 
22  Pickering,  281,  239,  rests  upon  a 
similar  principle.     It  was  there  held 
that,  where  the  owner  of  a  brig  had 
contracted  in  writing,  for  a  valuable 
consideration,  to  hold   the  vessel  in 
trust  for  another,  and  subject  to  his 
order  and  disposition,  and  had  then 
8okl  her  to  another  person  with  notice 
of  the  contract,  specific  performance 
might  be  enforced,  in   case  of  the 
insolvency  of  the  original  contractor, 
since  a  judgment  at  law  against  an 
insolvent  person  would  be  not  an  ade- 
quate  remedy.      »»It   is   objected," 
said  Wilde,  J.,  in   delivering  judg^ 
ment,  ^^that  the  Court  ought  not  to 
exercise  jurisdiction  in  equity  for  a 
specific  performance  of  agreements 
relating  to  personal  property.     And 
generally,  that  rule  has  been  observ- 
ed in  the  English  Courts,  but  has 
been  subject  to  numerous  exceptions, 
and   has  been  uniformly  limited  to 
cases  where  a  compensation  in  dam* 
ages  furnishes  a  clear  and  adequate 
remedy.     If  the  party  complaining 
has  no  such  remedy,  it  is  quite  im- 
material whether  the  contract  relates 
to  real  or  personal  estate.     2  Story 
on  Eq.  24.     The  exercise  of  equity 
jurisdiction  does  not  proceed  upon 
any  distinction  between  real  estate 
and   personal  estate ;    but   because 
damages  at  law  may  not  in  the  par- 


ticular case  affi>rd  a  complete  rem- 
edy. 

«•  This  doctrine  ns  thus  laid  down 
by  Judge  Story  in  his  Commentaries, 
and  is  fully  sustained  by  the  cases 
cited  in  support  of  it.  The  reasons 
given  for  a  distinction  between  real 
estate  and  personal  estate  are  not 
very  satisfactory.  All,  as  it  seems 
to  roe,  that  can  be  fairly  inferred  froia 
the  cases  on  this  point  is,  that  in 
contracts  respecting  personal  estate  a 
compensation  in  damages  is  much 
oftener  a  complete  and  satisfactory 
remedy,  than  it  is  in  those  whicL 
relate  to  real  estate.  But  in  ail  cases, 
if  the  party  has  not  such  a  remedy,  a 
court  of  equity  will  entertain  jurisdic- 
tion, and  grant  relief  as  justice  may 
require.'' 

In  the  southern  States  of  this 
Union,  numerous  cases  have  arisen 
in  regard  to  slaves,  who  are  regarded 
by  the  law  as  property,  but  in  many 
instances  are  property  of  the  most 
specific  kind.  The  discussions 
which  have  taken  place  on  this  sub- 
ject are  well  adapted  to  discover  the 
true  grounds  upon  which  equity  en* 
forces,  or  refuses  to  enforce  a  person- 
al contract. 

In  South  Carolina,  in  the  earlier 
cases,  it  was  held  to  be  a  general 
rule,  that  Chancery  did  not  enforce 
specific  execution  of  contracts  relat- 
ing to  personal  property,  and  that  the 
circumstance  that  slaves  were  the 
subjects  of  the  contract,  did  nol 
create  an  exception  ;  Farley  v.  Far- 
/ey,  1  McCord'sChancery,  506,516. 
Subsequently,  in  the  case  of  Sarter 
^  Wife  and  others  v.  Gordon^ 
AiTmr,  2  Hill's  Chancery,  121,  the 
considerations  which  give  to  domes- 
tic slaves,  a  specific  character  and  an 
individual  value,  in  relation  to  their 
owner,  were  brought  fully  into  view, 
and  it  was  decided,  that,  as  a  general 
rule,  a  bill  will  lie  for  the  specific 
delivery  of  slaves,  as  for  the  specific 
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peiformtnce  of  a  contract  for  the  aale 
of  lands,  but  that  there  might  be  ex- 
ceptions to  the  rule ;  if  it  appeared 
that  the  parchaeer  contracted  for  the 
tiaves  as  merchandize  to  tell  again, 
this,  accord inji;  to  the  expression  in 
Buxton  V.  Lister^  would  be  merely 
a  matter  in  the  way  of  trade,  and  in 
such  a  case,  complete  justice  might 
bo  done  by  a  compensation  in  dam- 
ages. Shortly  after,  in  Horry  and 
Trapier^  trustees^  v.  Ohver  and 
oiktn^  Id.  515,  525,  the  rule  was 
laid  down,  as  follows ;  «« that  if  a 
man's  slave  has  come  into  the  pos* 
•easion  of  another  who  refuses  to  de- 
liver him,  or  if  he  has  contracted  for 
specific  slaves,  he  has  a  right  to  a 
specific  delivery:  But  if  the  con- 
trary appears — that  he  contracted  for 
slaves  generally,  with  no  view  to 
any  particular  individuals,  or  if  they 
were  contracted  for  as  merchandize, 
to  sell  again,  the  remedy  is  at  law." 
In  Young  r.  Burton^  1  McMullan's 
Equity,  256,  the  subject  was  again 
discussed  in  the  Court  of  Errors,  and 
the  reader  is  specially  referred  to 
that  case,  as  containing  a  thorough 
and  able  exposition  of  the  distinctions 
in  relation  to  the  specific  execution 
of  personal  ooniracts.  The  rale  was 
there  propounded,  «<  First,  that  a  bill 
well  lies  for  the  specific  delivery  of 
slaves,  generally,  which  are  withheld 
from  the  possession  of  the  rightful 
owner.  Second,  that  it  is  sufficient 
to  give  jurisdiction  to  the  court,  to 
state,  in  such  bill,  that  the  slaves  are 
the  property  of  the  complainant,  and 
that  their  possession  is  withheld  by 
the  defendant.'*  See  also,  Bobo  v. 
Orimke  8r  Martin,  Id.  804,  810 ; 
Fraier  v.  Mcdmachan^  2  Richard- 
son's Equity,  70,  84  ;  ElUs  v.  Com- 
mander, 1  Strobhart's  Equity,  188, 
100.  In  the  late  case,  however,  of 
Bryan  ^  Bichardton  v.  Bobert,  Id. 
835,  841,  the  limits  of  equity  juris- 
dictioQ  on  this  subject  were  more 


specially  and  precisely  defined,  mmi 
the  generality  of  the  previous  rule* 
perhaps,  somewhat  qualified.  In  ibat 
case,  a  slave  had  been  sold,  and  a 
mortgage  upon  him  taken  for  the 
purchase  money,  and  he  had  agsua 
passed  through  the  hands  of  aevend 
vendees ;  the  sureties  of  the  original 
mortgagor  then  paid  the  debt,  and 
took  an  assignment  of  the  mortgagQ. 
and  sought  to  recover  the  siave.  **>  I 
think,"  said  Harper  C^  *«  there  is  a 
mtsconoeption  in  supposing  ibia  « 
case  in  which  a  bill  will  lie  for  the 
specific  delivery  of  a  slave.  The 
general  principle  on  which  suck 
a  bill  may  be  sustained,  as  deter- 
mined by  the  cases  of  Sarter  v.  G^r- 
don,  Trapier  v.  Ohver,  and  Young 
V.  Burton^  rests  on  these  grouods ; 
that  where  an  owner  has  had  posses- 
sion of  a  slave,  and  he  has  been  de- 
prived of  it  by  the  act  of  another,  the 
general  presumption  is,  that  there 
may  be  some  qualities  in  the  slave 
which  would  render  him  of  more 
value  to  the  owner  than  coald  be 
compensated  by  the  price  of  snch  a 
slave,  estimated  at  his  mere  market 
value.  So,  where  a  party  contrects 
for  the  purchase  of  specific  slavest 
it  is  presumed  that  he  may  have  made 
his  contract  with  a  view  to  some  par- 
ticular qualities  in  the  slaves  them* 
selves,  for  which  ordinary  damages 
would  not  be  a  sufficient  compensa- 
tion. Or,  as  in  Drapier  v.  Glover, 
when  one  is  enuiled  to  slaves,  by  the 
gifl  or  limitation  of  a  friend,  relaiieo, 
or  ancestor,  there  is  very  sufficient 
reason  why  he  should  have  the  slaves 
themselves,  instead  of  any  damages 
for  their  estimated  value.  A  gene- 
ral expression  is  used  in  one  of  the 
cases,  that  where  a  party  states  a 
defendant  to  be  in  possession  of  his 
slave,  he  states  a  case  entitling  him, 
prima  facie,  to  the  interference  of  this 
Court.  And  so  it  is,  but  it  must  be 
taken  with  tlM  quaUfications  I  hate 
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8ag{i^8ted  from  the  context  of  the 
cases.  An  exception  is  made  in  the 
cases,  when  it  appears  that,  without 
any  view  to  pecahar  qaaiities,  there 
is  a  contract  for  slaves,  to  he  sold 
again  as  merchandize. 

MThe  same  reason  applies,  and 
more  strongly,  in  the  case  of  a  mort- 
gagee of  slaves.  He  is  not  supposed 
to  know  any  thing  of  the  peculiar 
qaaiities  of  the  slaves,  except  that  he 
might  form  an  estimate  of  the  market 
value  of  such  slaves,  and  certainly 
not  to  have  the  same  attachment,  or 
knowledge  of  their  character  and 
quali6cations,  as  the  owner,  who  has 
been  in  possession  of  them,  and  has 
been  deprived  of  it.  In  this  Court, 
the  mortgagee,  though  having  the 
legal  title,  is  not  considered,  in  any 
manner,  as  the  owner  of  the  slaves ; 
as,  in  a  Court  of  Equity,  in  England, 
the  mortgagee  of  land  is  not  consi- 
dered the  owner.  He  is  regarded 
as  having  taken  a  pledge  or  security 
for  his  debt,  with  no  view  to  the  pos- 
session of  the  property  itself.  His 
object  is  merely  the  recovery  of  his 
money." 

In  Alabama,  principles  quite  the 
same  with  those  thus  defined  by  Mr. 
Chancellor  Harper,  are  laid  down  in 
Savery  v.  Spence^  13  Alabama,  561, 
564,  which  related  to  a  contract 
about  slaves,  which  clearly  involved 
pecuniary  considerations  only.  «« A 
Court  of  Equity,"  said  Dargan,  J., 
M  will  not  decree  a  specific  execution 
of  a  contract  in  reference  to  personal 
property,  when  compensation  for  the 
breach  of  the  contract  in  damages, 
furnishes  a  complete  and  satisfactory 
remedy.  See  2  Story's  Eq.  26.  A 
Court  of  Equity  will,  in  some  in- 
stances, interpose,  and  decree  a  spe- 
cific performance  of  a  contract,  in 
reference  to  personal  property  ;  but 
then  it  must  be  shown,  that  a  court 
of  law  cannot  ^ive  full  and  com- 
plete   redress  by  compensation  ia 


damages,  for  a  breach  of  the  con- 
tract,  either  from  the  nature  of  tha 
contract  itself,  or  from  the  peculiar 
character  of  the  subject  matter  of 
the  contract,  neither  of  which  is 
shown  in  the  present  case,  and  there* 
fore,  the  complainant  should  be  re- 
mitted to  a  court  of  law,  which  is 
fully  competent  to  give  redress  in 
this  case,  if  there  has  been  a  viola- 
tion of  the  terms  of  any  contract  in 
reference  to  the  slaves." 

In  Mississippi,  in  the  case  of  Mur^ 
phy  V.  Qark^  1  Smedes  &  Marshall, 
221,  232,  a  bill  was  filed  for  the  spe- 
cific delivery  of  skives,  and  tlie  ob- 
jection to  the  jurisdiction  was  urged, 
that  there  was  an  ample  and  com- 
plete remedy  at  law,  and  that  the 
bill  did  <«  not  disclose  those  circum- 
stances which  are  necessary  to  au- 
thorize the  interposition  of  equity,  or 
in  the  technical  phrase  of  the  books, 
the  pretium  affectionia  was  not  set 
forth."  Mr.  Justice  Clayton,  after 
an  examination  of  the  authoritiest 
said,  that  the  cases,  to  his  apprehen- 
sion, established  the  principle,  ^that 
wherever  the  bill  states  circumstan- 
ces, from  which  theCourt  may  fairly 
infer  that  the  owner  prefers  the  pro- 
perty in  specie  to  damages,  and  that 
this  preference  is  of  a  character  which 
it  is  not  unreasonable  to  indulge,  and 
exists  in  reference  to  properly  for 
which  damages  at  law  might  not  be 
a  full  compensation,  equity  will  en- 
tertain jurisdiction."  The  point  was 
not  considered  as  judicially  settled 
by  this  case,  and  came  up  again  ia 
Butler  V.  Hicks  et  al.,  11  Id.  79, 
85,  where  a  majority  of  the  Court 
afilirmed  the  principle  of  Murphy  v. 
Clark;  but  Sharkey,  C.  J.,  dissent- 
ed, or  qualified  his  assent,  as  to  the 
general  principle.  •*!  cannot  concur 
in  holding,"  he  said,  ««that  the 
owner  of  slaves  may,  under  any  and 
all  circumstances,  resort  to  the  Court 
of  Chancery  for  the  recovery  of  his 
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property.  Slaves  ire  regarded  at 
property;  the  title  to  property  it 
triable  at  law,  unless  there  be  some 
peculiac  circumstances  to  give  a 
Court  of  Chancery  jurisdiction.  I 
do  not  think  this  mere  oharacter  of 
the  property  carries  with  it,  necessa* 
rily,  the  pretium  qffectionUf  which 
has  usually  been  held  necessary  to 
give  the  Court  of  Chancery  jurisdic- 
tion to  decree  the  specific  property 
to  the  master.  A  slave,  from  pecu- 
liar abilities  or  habits,  might  be 
worth  greatly  more  to  his  master 
than  he  would  bo  to  any  other  per- 
son, and  in  such  cases,  the  jurisdic- 
tion might  well  be  exercised.'* 

The  same  subject  was  discussed 
in  an  interesting  manner,  in  Dudley 
T.  AfaUery,  4  Georgia,  52,  65.  «<  His 
Honor,  the  presiding  judge,"  said 
Lumpkin,  J.,  in  delivering  the  opin- 
ion of  the  Supreme  Court,  in  error, 
^  held,  in  accordance  with  the  recent 
South  Carolina  cases,  that  a  bill  well 
lies  in  a  Court  of  Equity  for  the 
specific  delivery  of  slaves,  which  are 
withheld  from  the  possession  of  the 
rightful  owner,  and  that  it  is  sufii- 
cient  to  give  jurisdiction  to  the 
Court,  to  state,  in  such  Bills,  that 
the  slaves  are  the  property  of  the 
complainant,  and  that  their  posses- 
sion is  withheld  by  the  defendant. 

«  We  yield  our  unqualified  approv- 
al of  the  motive  which  has  prompt- 
ed these  adjudications,  namely,  hu. 
manity  to  the  slave,  the  interest  of 
the  owner,  and  a  just  regard  to  the 
ties  which  bind  the  master  and  slave 
together.  Those  who  are  acquainted 
with  this  institution,  know,  that  the 
master  and  slave  form  one  family,  or 
social  compact,  being  usually  reared 
together  on  the  same  lot  or  planta- 
tion, and  feeling  toward  each  other 
the  kindest  sympathies  of  our  nature. 
•  •  .  Instead  of  weakening,  our 
desire  is  to  maintain  and  promote 
this  mutual  attachment  and  good. 


will.  But  we  cannot,  for  the  very 
reasons  assigned  in  these  cases,  go 
to  the  extent  of  holding  that  it  is 
sufficient  merely  to  allege  in  the  bill, 
that  the  slaves  sought  to  be  recover- 
ed, are  the  property  of  the  complaia- 
aot,  and  withheld  by  the  defendaoL 
In  many,  I  am  prepared  to  say  froii 
my  own  experience,  in  a  majority  of 
the  suits  instituted  for  the  recovery 
of  slaves,  humanity  to  both  races  re- 
quires that  there  should  not  be  a 
specific  delivery.     •     • 

«« Female  slaves  are  sometimes 
pledged  for  the  payment  of  loaned 
money,  and  the  borrower  retams 
after  the  lapse  of  many  years*  ten- 
ders payment  and  claims  the  right  to 
redeem  his  property,  which  has  mul- 
tiplied to  a  numerous  family ;  here, 
as  it  often  happens,  the  best  feelings 
of  our  nature  are  opposed  to  the  legal 
or  equitable  right. 

(« Slaves,  then,  being  by  our  law, 
chattels,  we  think  it  best,  that  as  a 
general  rule,  chancery  should  not 
entertain  a  Bill  for  their  specific  de- 
livery. And  that  to  give  jurisdic- 
tion, it  is  necessary  to  charge  and 
prove  peculiar  circumstances — as, 
that  they  are  family  servants,  a  car^ 
penter,  blacksmith,  wagoner,  hostler, 
&c.  This  will  give  the  defendant, 
an  opportunity  of  stating  in  his  an- 
swer the  peculiar  circumstances  con- 
nected with  his  possession ;  and  the 
special  jury,  under  the  direction  of 
the  Chancellor,  will  constitute  a  fit 
and  proper  tribunal,  to  pass  upon 
the  peculiar  features  of  each  case, 
and  to  decree  either  a  specific  de- 
livery of  the  property,  or  its  eqai?a- 
lent  in  money. 

«« And  this  is  in  conformity  with  the 
practice  of  the  English  courts,  from 
which  ours  is  derived.  There,  a 
Bill  will  not  lie  for  the  specific  reco- 
very of  chattels,  unless  where  the 
remedy  at  law  by  damages,  would 
be  utterly  inadequate,  and  leave  the 
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injured  party  in  a  state  of  irremedi- 
able loss.  In  all  such  cases,  Courts 
of  Equity  will  interfere,  and  grant 
full  relief  by  requiring  a  specific  de- 
livery of  the  thing  which  is  wrong- 
fully withheld,  2  Sior.  Eq.  Jur. 
§  709. 

"Thus,  where  the  lord  of  the 
manor  was  entitled  to  an  old  altar 
piece,  made  of  silrer,  and  remark- 
able for  a  Greek  inscription,  and  de- 
dication to  Hercules,  it  was  decreed 
to  be  delivered  up  as  a  matter  of 
curious  antiquity  which  could  not  be 
replaced  in  value.  Somerset  v. 
Cookaon,  3  P.  Wms.  390.  So, 
where  an  estate  was  held  by  the 
tenure  of  a  horn,  and  a  bill  was 
brought  to  have  it  delivered  up,  it 
was  held  maintainable;  for  it  con- 
stituted an  essential  muniment  of  his 
title.  Pusey  v.  Pusey^  1  Vernon, 
273.  The  same  principle  applies  to 
any  other  chattel,  whose  principal 
value  consists  in  its  antiquity  ;  or  in 
its  being  the  production  of  some  dis- 
tinguished artist ;  or  in  being  a  family 
relic  or  ornament,  or  heir-loom; 
such,  for  instance,  as  ancient  gems, 
medals,  and  coins  ;  ancient  statues 
and  busts;  paintings  of  old  and  dis- 
tinguished masters  ;  and  even  those 
of  modern  date,  having  a  peculiar 
distinction  and  value,  such  as  family 
pictures  and  portraits  and  orna- 
ments, and  other  things  of  a  kindred 
nature." 


In  North  Carolina,  in  the  case  of 
Tniliams  v.  Howard,  3  Murphey, 
74,  80, 81,  though  the  point  was  not 
considered  as  necessarily  arising, 
the  judges  expressed  their  opinions 
upon  it.**  ««I  have  no  hesitation  in 
giving  it  as  my  decided  opinion,*' 
said  Taylor,  C.  J.,  ••  that  the  reason 
of  the  rule  in  relation  to  the  specific 
execution  of  contracts  relating  to 
chattels,  does  not  apply  to  slaves; 
that  they  form  an  exception,  for 
reasons  equally  cogent,  or  more  so, 
than  those  applicable  to  land.  With 
respect  to  other  chattel  property, 
justice  may  be  done  at  law  by  dam- 
ages for  non-performance,  and  there- 
fore equity  will  not  interpose:  but 
for  a  faithful  or  family  slave,  endear- 
ed by  a  long  course  of  service  or 
early  association,  no  damages  can 
compensate  ;  for  there  is  no  standard 
by  which  the  price  of  aflTection  can 
be  adjusted,  and  no  scale  to  graduate 
the  feelings  of  the  heart.*'  "All  the 
principles,"  said  Henderson,  J.,  in 
the  same  case,  « which  induce  a 
Court  of  Equity  to  compel  the  spe- 
cific execution  of  a  contract  for  the 
sale  of  lands,  or  some  favourite  per- 
sonal chattel,  apply  with  equal,  if 
not  stronger  force,  to  the  case  of 
slaves."  See,  also,  Loftin  v. 
Espy,  4  Yerger,  84,  92 ;  Hender- 
son V.  Vaulx  and  Wife,  10  Id.  30, 
37. 
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[•529]  •PUSEY    V.    PUSEY. 


[1  VERN.  27S^a)— DE  TERM.  S.  MICH.  30tb  NOVEMBER,  1€84.} 

SPECIFIC  DELIVERY  UP  OF  CHATTELS.]— iani  kddhythe  temmt. 
€fa  horn.    BUI  brought  by  the  heir  for  the  horn. 

Bill  was,  that  a  bom,  which,  time  out  of  mind,  had  gone  along  with  the 
plainiiff*8  estate,  and  was  delivered  to  his  ancestors  in  ancient  time  to  hold 
their  land  by,  might  be  delivered  to  him ;  upon  which  horn  was  this  inscrip- 
tion, viz.,  pecote  this  home  to  hold  huy  thy  land. 

The  defendant  answered  as  to  part,  and  demurred  as  to  the  other  part ; 
and  the  demurrer  was,  that  the  plaintifl*did  not  by  his  bill  pretend  to  be 
entitled  to  this  horrit  either  as  executor  or  devisee ;  nor  had  he  in  his  bill 
charged  it  to  be  an  heir-loome. 

The  demurrer  was  overruled,  because  the  defendant  had  not  fully 
answered  all  the  particular  charges  in  the  bill,  and  was  ordered  to  pay 
costs.  And  the  Lord  Keeper(6)  was  of  opinion,  that  if  the  land  was  held 
by  the  tenure  of  a  horn  or  carnage^  the  heir  would  be  well  entitled  to  the 
horn  at  law.(c) 


[•530]    ♦DUKE  OF  SOMERSET  t^,  COOKSON. 


[3  P.  WMS.  389.(«)-DE  TERM.  S.  MICH.  1735.] 

SPECIFIC  DELIVERY  UP  OF  CHATTELS.]— il  biUliesto  compd  the 
delivery  (^  an  altar-piece^  or  other  curiosity ^  in  specie. 

Tub  Duke  of  Somerset,  as  lord  of  the  manor  of  Corbridge,  in  Northum- 
berland, (part  of  the  estate  of  the  Piercys,  late  earls  of  Northumberland,) 

(«)  Rejr.  Tab.  1684,  B.,  UA.  3ia 

(ft)  Guildford.  (c)  Vide  1  lost  107  a. 

(«)  2  £q.  Ck.  Abr.  164»  pL  ML 
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was  entitled  to  an  old  altar-piece  made  of  silver,  remarkable  for  a  Greek 
iDscripiion,  and  dedication  to  Hercoles.  His  Grace  became  entitled  to  it  as 
treesare-trove  within  his  said  manor. 

This  altar-piece  had  been  sold  by  one  who  had  got  the  possession  of  it, 
to  the  defendant,  a  goldsmith  at  Newcastle,  bat  who  had  notice  of  the  duke's 
claim  thereto. 

The  duke  brought  a  bill  in  equity,  to  compel  the  delivery  of  this  altar- 
piece  in  specie  undrfaced. 

The  defendant  demurred  as  to  part  of  the  bill,  for  that  the  plaintiff*  had 
his  remedy  at  law,  by  an  action  of  trover  or  detinue,  and  ought  not  to  bring 
bis  bill  in  equity  ;  that  it  was  true  for  writings  savouring  of  the. realty  a  bill 
would  lie,  but  not  for  any  thing  merely  per8onal,(&)  any  more  than  it  would 
for  a  horse  or  a  cow.  So  a  bill  might  lie  for  an  heir-loom,  as  in  the  case  of 
Pusey  V.  Pusey,  1  Vem.  273 :  and,  though  in  trover  the  plaintiff*  could 
have  only  damages,  yet  in  detinue,  the  thing  itself,  if  it  can  be  found,  is  to 
be  recovered  ;  and  if  such  bills  as  the  present  were  to  be  'allowed,  p»Kqn 
half  the  actions  of  trover  would  be  turned  into  bills  in  Chancery.      ^        -I 

On  the  other  side,  it  was  urged,  that  the  thing  here  sued  for,  was  matter 
of  curiosity  and  antiquity ;  and  though  at  law,  only  the  intrinsic  value  is  to 
be  recovered,  yet  it  would  be  very  hard  that  one  who  comes  by  such  a  piece 
of  antiquity  by  wrong,  or  it  may  be  as  a  trespasser,  should  have  it  in  his 
power  to  keep  the  thing,  paying  only  the  intrinsic  value  of  it :  which  is 
like  a  trespasser's  forcing  the  right  owner  to  part  with  a  curiosity  or  matter 
of  antiquity,  or  ornament,  nolens  volens.  Besides,  the  bill  is  to  prevent  the 
defendant  from  defacing  the  altar-piece,  which  is  one  way  of  depreciating 
it ;  and  the  defacing  may  be  with  an  intention  that  it  may  not  be  known, 
by  taking  out  or  erasing  some  of  the  marks  and  figures  of  it ;  and  though 
the  answer  had  denied  the  defacing  of  the  altar-piece,  yet  such  answer  could 
not  help  the  demurrer;  that  in  itself,  nothing  can  be  more  reasonable,  than 
than  that  the  roan  who  by  wrong  detains  my  property,  should  be  compelled 
to  restore  it  to  me  again  in  specie  ;  and  the  law  being  defective  in  this  par- 
ticular,  such  defect  is  properly  supplied  in  equity. 

Wherefore  it  was  prayed  that  the  demurrer  niicfht  be  overruled,  and  it 
was  overruled  accordingly,  [by  Lord  Chancellor  7W6o/.] 


Since  the  decision  in  the  cases  of 
Puaey  v.  Pusey,  and  The  Duke  of 
Somerset  v.  Cookson,  it  has  always 
been  admitted,  as  undoubtedly  within 
the  jurisdiction  of  a  court  of  equity, 
specifically  to  compel  the  delivery 
up  of  heir-looms,  or  chattels  ot  pecu- 
liar value  to  the  owner,  although  the 


heir-looms  or  chattels,  if  they  coold 
be  found,  might  be  recovered  in  an 
action  of  detinue,  or  their  value  in 
an  action  of  trover.  The  ground  of 
the  jurisdiction  is  the  same  as  that 
upon  which  the  specific  performance 
of  an  agreement  is  enforced — viz., 
that  the  specific  thing  is  the  object* 


ih)  Cwdw.RuUtr.lF.Wn 
P.  Won.  304. 


.570; 
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and  damages  will  not  afibrd  an  ade- 
quale  compensation. 

**The  Pusey  horn,  the  patera  of 
the  Duke  of  Somerset,  were  things 
of  that  sort  of  value  that  a  jury 
might  not  give  twopence  beyond  the 

L  -•  •caal  to  the  eslimaiion  of 
people  who  have  not 'those  feelings. 
In  all  cases  where  the  object  of  the 
suit  is  not  liable  to  a  compensation 
by  damages,  it  would  be  strange  if 
the  law  of  this  country  did  not  afibrd 
any  remedy.  It  would  be  great  in- 
justice if  an  individual  cannot  have 
his  property  without  being  liable  to 
the  estimate  of  people  who  have  not 
his  feelings  upon  it." — Per  Lord 
Loughborough^  in  FelU  v.  Read,  3 
Ves.  71.  In  SamlU  v.  Tankred,  1 
Ves.  101,  Bell's  Suppl.  70,  upon  a 
bill  being  filed  by  the  representative 
of  a  Mr.  Saville,  the  pawnee  of  a 
strong-box  containing  jewels,  Lord 
Hardwicke  ordered  it  to  be  delivered 
up  to  him,  although  it  was  objected 
that  the  representative  of  the  Duke 
of  Devonshire,  to  whom  it  belonged, 
ought  to  have  been  made  a  party. 
*•  The  pawnee  of  a  pledge,"  observed 
his  Lordship, «« as  Saville  was,  may 
bring  trover  or  detinue  at  law  for  it« 
without  troubling  himself  with  the 
pawner,  for  he  has  a  special  pro- 
perty. But  suppose  he  was  not 
pawnee,  but  had  only  the  possession 
of  them,  and  delivered  them  to  ano- 
ther, that  person  has  nothing  to  do 
with  the  duke.  Therefore,  let  these 
jewels  come  into  his  hands  which 
way  they  will,  he  may  give  the  cus- 
tody of  them  to  any  one,  and  have 
them  back  without  hurting  the  duke 
or  his  representative:"  and  see 
Lloyd  V.  Loaring,  6  Ves.  773; 
Pearne  v.  ZtVe,  Amb.  77;  Nut* 
brown  V,  Thornton,  10  Ves.  103; 
ArundeUv.  Phipps,  10  Ves.  139; 
Lowther  v.  Lowlher,  18  Ves.  M. 
In  Earl  of  Maedtafitld  v.  Davii^  3 


V.  &  B.  16,  where  a  bill  was  6)ed 
for  the  delivery  up  of  an  iron  chesi, 
containing  certain  articles  said  to  be 
heir-looms,  Lord  Eldon  said,  «« It  is 
now  too  late,  since  the  case  of  JFM9 
V.  Read,  following  the  ease  of  Puaty 
V.  PuBey,  to  discuss  whether  this 
Court  will  interfere  for  the  speciSc 
delivery  of  a  chattel ;  and  if  it  will 
in  such  case  a  fortiori,  the  resiituUoo 
of  heir-looms  must  be  decreed,  upon 
which  there  never  was  any  doubt.'* 

And  it  seems  now  that  the  inter- 
position of  courts  of  equity  will  not 
be  confined  to  those  cases  in  which 
the  articles  sought  are  of  some  peca- 
liar  or  intrinsic  value,  if  there  subsist 
any  fiduciary  relation   between   the 
parties.     Thus,  in  Wood  v.  Row- 
cliffy,  3  Hare,  304,  where  a  bill  had 
been  filed  against  an  agent  for  the 
delivery  up  of  furniture  and  house- 
hold efiects,  deposited  by  the  plain- 
tifl[  with  him,  and  to  restmio   hiro 
from  parting  with  them,  as  he  threa- 
tened to  do,  it  was  argued  for  the 
defendant,  who  demurred  for  want 
of  equity,  that  household  furniture 
and  effects  weie  not  chattels  of  such 
peculiar  or  valuable  nature  as  to  be 
within  the    rule,   and  that  all  the 
cases  in  which  the  specific  delivery 
up  of  chattels  had  been  decreed  were 
put  upon  their  peculiar  and  valuable 
nature,  as    the    horn    in    PuBey  v. 
Pusey,  the  tobacco-box  of  the  club 
in  Fells  v.  Read,  the  patera  in  The 
Duke  of  Somerset  v.  Cookson,  the 
box  of  jewels  in  Saville  v.  Tankred^ 
and  the  heir-looms  in  *The  ,-1,-5.01 
Earl    of    Macclesfield    v.  L  ^*^J 
Davis,— ^W  being  articles  of  curios- 
ity, antiquity  or  hereditary  estimation, 
which,  as  observed  by  Lord  Eldon, 
in  the  case  of  Nutbrown  v.  Thorn' 
ton,  turned  upon  the  pretium  affec- 
tionis  ;  and  that  the  same  considers-    • 
lions  arose  in   Lady  Arundell  v. 
Phipps,  where  the  injunction  was 
granied  to  protect   ancient    family 
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pictures,  chattels  which  Lord  Eldon 
described  as  being  •«  of  a  very  special 
and  peculiar  kind."  Sir  /.  fVig- 
ram,  V.  C,  however,  overruled  the 
demurrer.  «*  1  have  not,"  observed 
his  Honor,  «•  the  slightest  doubt  that 
the  piaintiflf  is  entitled  to  the  protec- 
tion of  the  Court  against  the  wrong- 
ful act  which  is  threatened  by  his 
agent.  I  have  known  many  bills  to 
have  been  6 led  in  the  Court  of  Ex- 
chequer formerly,  on  behalf  of  the 
owners  of  cargoes,  to  prevent  impro- 
per dealings  with  the  goods  by  their 
agents,  or  persons  in  the  situation  of 
agents.  The  right  to  be  protected 
in  the  use  or  beneficial  enjoyment  of 
property  in  specie  is  not  confined  to 
articles  possessing  any  peculiar  or 
intrinsic  value."  Lord  Cottenham, 
upon  appeal,  approved  of  the  law  on 
this  subject,  as  laid  down  by  the 
Vice-Chancellor.  *•  The  cases,"  ob- 
served his  Lordship,  «*  which  have 
been  referred  to,  are  not  the  only 
class  of  cases  in  which  this  Court 
will  entertain  a  suit  for  delivery  up 
of  specific  chattels.  For  where  a 
fiduciary  relation  subsists  between 
the  parties,  whether  it  be  the  case 
of  an  agent  or  trustee,  or  a  broker,  or 
whether  the  subject-matter  be  stock 
or  cargoes,  or  chattels  of  whatever 
description,  the  Court  will  interfere 
to  prevent  a  sale,  either  by  the  party 
entrusted  with  the  goods,  or  by  a 


person  claiming  under  him,  through 
an  alleged  abuse  of  power;"  and 
see  Lingen  v.  SimpMon,  1  S.  &  S. 
600. 

Upon  the  same  principle,  a  Court 
of  equity  will  decree  a  specific  deli- 
very up  of  deeds  or  writings  to  the 
persons  legally  entitled  to  them.  See 
Brown    v.    Broum,  1   Dick.   62 
Armitagt  v,   fVadsworth,  1  Madd 
192 ;  Reeves  v.  Reeves,  9  Mod.  128 
Tanner  v.  Wise,  3  P.  Wms.  296 
Harrison  v.  Southcote,  1  Atk.  528 
Ford  V.  Peering,  1  Ves.  jun.  72 
Papillon  V.  Voice,  2  P.  Wms.  478 
Buncombe  v.  Mayer,  8  Ves.  320 
Knye  v.  Moore,  1  S.  &  S.  61 ;  Fret- 
ma9i  V.  Fairlie,  3  Mer.  30 ;   Grey 
Cockeril,  2  Atk.  114 ;  The  Burhesi 
of  Newcastle  v.  Pelham,  3  Bro.  P. 
C.  460,  Toml.  ed.     See,  also,  Jack* 
son  V.  Butler,  2  Atk.  306,  where 
mortgage  deeds,  delivered  to  a  per- 
son for  the  purpose  of  receiving  the 
principal   and   interest  due   on  the 
mortgage,  had  been  pawned  by  him, 
were  decreed  to  bo  delivered  up  by 
the   pawnee,   Lord   Hardwicke  ob- 
serving, that  the  plainlifl?*  might  have 
had  an  action  of  trover,  but  then  he 
could   only  have   damages   for    the 
detaining,  but  not  the  deeds  them* 
sejves,  and  therefore  he  was  right  in 
bringing  a  bill    in    equity  for    the 
recovery  of  his  deeds. 


See  the  note  to  Caddee  v.  Rutter,  supra,  p. 
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[•634]       •FLETCHER  v.  ASHBURNER. 


[1  BRO.  C.  C.  497.- JUNE,  1779.] 

CJONVERSION.] — Where  a  real  estate  is  ordered  to  be  sold^  it  becomes  per- 
sonaUj/,  and  shall  go  accordingly. 

John  Fletcher,  by  his  will  devised  his  burgogre  houses  and  free  rents 
in  Kendal,  and  all  his  personal  eslale,  lo  trustees  and  the  survivor,  and  the 
heirs,  executors,  and  administrators  of  such  survivor,  in  trust  to  sell  so  much 
as  should  be  sufficient  to  pay  his  debts,  and  then  to  permit  his  wife  Agnes 
to  enjoy  the  residue  during  her  life,  if  she  so  long  continued  his  chaste 
widow,  and  after  her  decease,  to  sell  and  dispose  thereof,  and  the  money 
arising  thereby,  after  deducting  charges,  and  half<>a-guinea  each  to  the  trus- 
tees for  their  trouble,  to  pay  to  and  between  his  son  William  and  daughter 
Mary,  share  and  share  alike  ;  provided,  that  if  his  wife  should  happen  to 
marry  again,  the  trustees  should,  immediately  after  the  marriage,  sell  ail  the 
estate  and  effects  given  to  her  for  her  life,  and,  after  such  deductions  as 
aforesaid,  should  pay  the  remainder  of  the  money  to  and  amongst  his  wife, 
his  son  William,  and  daughter  Mary,  share  and  share  alike,  equally  ;  and 
in  case  either  his  son  William  or  his  daughter  Mary  should  die  before  his 
or  their  legacy  should  become  due,  that  the  share  or  legacy  of  him  or  her 
so  dying  should  go  to  the  survivor  of  them. 

r*s^'i1       *The  testator  died,  leaving  Agnes  his  widow,  William  his  only 
L        -^  son  and  heir-at-law,  and  Mary  his  daughter. 

Agnes,  by  the  custom  of  burgage  tenure,  was  entitled  to  hold  the  bur- 
gage houses  in  Kendal  during  her  chaste  viduity,  against  the  disposition  of 
her  husband  by  will. 

Mary  attained  twenty-one,  but  died  unmarried,  in  the  life  of  her  mother 
and  brother.  William  was  twenty-one  at  the  dt-alh  of  the  testator,  and  died 
without  issue,  in  the  life  of  his  mother;  the  mother  died  the  widow  of  the 
testator. 

Upon  her  death,  a  bill  was  filed  by  the  heir  al-law  of  William,  and  John 
the  testator,  against  the  trustees  and  the  personal  representatives  of  the  tes- 
tator and  of  the  widow,  to  have  a  conveyance  of  the  real  estates  devised  by 
the  will  to  the  plaintifll*,  the  heir-at-law. 

The  representative  of  the  widow,  who  was  the  sole  next  of  kin  of  Wil- 
liam, the  son,  by  answer  claimed  the  property  as  personal ;  alleging,  that, 
by  the  direction  to  the  trustees  to  sell  the  real  estates,  they  become  as  per- 
sonal property,  and,  as  such,  were  to  go  to  the  personal  representative  of 
William,  the  son,  who  survived  his  sister. 

The  cause  was  heard  the  11th  December,  1778,  where  the  first  objec- 
tion taken  was,  that  the  personal  representative  of  William  was  not  before 
the  Court. 
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But  Sir  Thomas  Sbwell,  M.  IL,  was  of  opinion  there  were  sufficient 
parties  to  sustain  the  question  ;  that  the  personal  representative  was  a  mere 
formal  party ;  and  that,  if  he  thought  proper  to  make  a  decree,  a  personal 
representative  might  be  brought  before  the  Master, 

Mr.  Madocks  and  Mr.  Wilson  further  argued,  with  respect  to  the  prin- 
cipal question,  that  the  real  estates  devised  by  the  will  were  still  to  be  con- 
sidered as  real  estates, and  to  go  to  the  real,  not  the  personal,  representative; 
thnt  it  was  clearly  the  intention  of  the  testator  that  the  estate  should  remain, 
and,  whilst  it  did  so,  was  to  be  enjoyed  by  one  person  ;  that  he  directed  it 
lo  be  sold  merely  for  the  purpose  of  a  division  ;  that,  in  consequence  of  the 
death  of  the  daughter  no  division  was  to  be  made,  and  therefore  the  reason 
for  the  directions  ceased ;  and,  from  thenceforth,  the  *son  alone  f-«Ko^-i 
becoming  entitled,  upon  the  death  of  his  mother,  it  was  to  be  con-  >-  ^ 
sidered  as  land.  They  relied  upon  the  case  oi  Flanagan  v,  Flanagan^  8lh 
June,  1768,  before  Lord  Camden^  which  was  a  devise  of  real  and  personal 
estate  to  trustees  in  trust,  out  of  the  personal  estate,  and  by  a  sale  of  a  suffi- 
cient pan  of  the  real,  to  pay  debts,  the  surplus,  after  payment  of  debts,  to 
A.  A  suit  was  instituted  for  payment  of  the  debts,  and  the  real  estates 
decreed  to  be  sold  ;  part  was  sold ;  and  afterwards  A.  died,  leaving  a  son 
and  daughter;  the  cause  was  revived  against  the  son  ;  and  it  being  appre- 
hended that  sufficient  was  not  sold  to  pay  the  debts,  a  further  part  of  the 
real  estate  was  sold  under  the  order  of  the  Court.  It  afterwards  proved  that 
the  money  produced  by  the  first  sale  was  sufficient  to  pay  the  debts ;  the 
question  was,  whether  the  heir  or  the  personal  representative  was  entitled 
to  this  money.  It  was  alleged  by  Mr.  Wilson,  who  cited  the  case,  that 
Lord  Ca//i(fe/i'«  determination  was,  that  whatever  quality  the  fund  then  had, 
such  it  should  retain  ;  and  be  decreed  for  the  personal  representative.  The 
other  cases  mentioned  were  Cruse  v.  Barley  and  Banson^  3  P.  Wms.  20, 
and  Digby  v.  Legard,  before  Lord  Balhur8t,{a) 

Mr.  Kenyan  and  Mr.  Chambre  (on  behalf  of  the  defendants,  the  execu- 
tors of  the  widow,)  contended  that  the  testator  had,  by  his  will,  directed  the 
real  estate,  after  the  death  of  his  widow,  to  be  sold,  and  blended  with  his 
personal  estate,  and  the  whole  to  be  divided  between  his  children,  or  in 
case  either  of  them  should  die  in  the  life  of  his  wife,  to  the  survivor. 
Upon  the  case  of  Flanagan  v.  Flanagan^  it  was  observed  that  the  Court 
determined  the  produce  of  the  real  estate  to  be  considered  as  personal, 
because  the  Court  had  itself  directed  the  sale  to  be  made  and  the  property 
to  be  changed  for  the  payment  of  debis.  The  cases  of  Digby  v.  Legardf 
and  Cruse  v.  Barley  and  Banson,  were  treated  as  inapplicable  to  the  pre- 
sent case,  being  cases  of  lapsed  devises  :  Durour  v.  MoUeux,  1  Ves.  320,(6) 
and  Mallabar  v.  Mallabar^  Forrester,  79,  were  cited,  as  decisive  of  the 
question  in  favour  of  the  defendants. 

In  June,  his  Honor(c)  gave  his  opinion.  He  observed,  *that  r-*5«*-i 
nothing  was  better  established  than  this  principle :    that  money  L        ^ 

(a)  3  P.  Wms.  22,  note  (1). 

{h)  See  will  ofMotteux  correctly  stated,  1  a  &  S^  392,  note  {i). 

(e)  Sir  Thomas  Sewell,  M.  R. 
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directed  to  be  employed  in  the  purchase  of  land,  and  land  directed  to  be 
sold  and  turned  into  money,  are  to  be  considered  as  that  species  of  property 
into  which  they  are  directed  to  be  converted  ;  and  this  in  whatever  manner 
the  direction  is  given,  whether  by  will,  by  way  of  contract,  marriage  ani- 
cles,  settlement,  or  otherwise  ;  and  whether  the  money  is  actually  deposited, 
or  only  covenanted  to  be  paid,  whether  the  land  is  actually  conveyed,  or 
only  agreed  to  be  conveyed,  the  owner  of  the  fund,  or  the  contracting  par- 
ties, may  make  land  money,  or  money  land.  The  cases  established  this 
rale  universally. 

If  any  difficulty  has  arisen,  it  has  arisen  from  special  circumstances.  In 
the  case  of  Sweetapple  v.  Bindon,  2  Vern.  636,  it  was  determined  that 
a  husband  was  entitled  to  money  to  be  laid  out  in  land,  as  tenant  by  the 
courtesy  ;  and  although  it  is  held  that  a  wife  is  not  entitled  to  dower  in  a 
similar  case,  yet  it  is  allowed  that  it  is  so  held,  because  cases  have  been 
determined,  and  not  from  any  principle.  The  cases  of  land  to  be  turned 
into  money  are  fewer  than  those  of  money  to  be  employed  in  the  purchase 
of  land.  The  principal  cases  have  been  where  real  estates  have  been 
directed  to  be  sold,  and  some  part  of  the  disposition  has  failed;  so  that 
something  has  resulted  to  the  heir-at-law,  as  in  the  case  of  ^m6/yn  v.  Fret- 
man,  Prec.  Ch.  541,  and  Cruse  v.  Barley  and  Sanson,  3  P.  Wms.  20. 
These  are  all  cases  where  a  devise  has  failed,  and  the  thing  devised  has 
not  accrued  to  the  representative  or  devisee,  but  to  the  heir-at-law  of  the  tes- 
tator. The  case  of  Durour  v.  Motteux,  1  Ves.  320,  is  a  strong  case  to  the 
point  now  before  the  Court;  and,  if  any  thing  could  strengthen  the  general 
rule,  the  circumstances  of  the  present  case  would  do  so.  The  testator  has 
blended  the  real  and  personal  estate  together,  and  disposed  of  them,  with- 
out distinction,  for  the  benefit  of  his  wife  and  children.  Both  real  and 
personal  estate  are  made  one  fund.  In  the  case  of  Durour  v.  Motteux,[d) 
Lord  Hardwicke  made  this  a  principal  ground  for  considering  the  whole 
fund  as  personal  estate ;  in  the  present  case  it  might  be  uncertain,  till  the 
death  of  the  widow,  whether  the  estates  must  not  be  absolutely  sold  ;  both 
r*ft^ft"l  ^^®  children,  'indeed,  died  before  her;  but  she  might  have  married 
L  -^  before  the  death  of  one  or  both.  The  interests  of  both  the  children 
were  vested,  subject,  as  to  one  of  them,  to  be  defeated  in  case  either  of  them 
died  before  the  mother. 

There  could  be  no  election  to  take  the  fund  as  land  or  money ;  for,  where 
an  estate  is  directed  to  be  sold,  and  the  money  divided  amongst  several 
persons,  none  has  a  right  to  say  that  any  part  shall  not  be  sold  ;(e)  the 
question,  therefore,  is  merely  between  the  real  and  personal  representatives 
of  the  son,  whether  the  personal  representative  shall  take  the  fund  as  per- 
sonal property,  according  to  the  will,  or  the  heir-at-law  shall  take  it,  as  if  no 
will  had  been  made. 

The  case  of  Flanagan  v.  Flanagan  is  a  strong  authority  that  it  shall  be 
taken  as  personal  estate,  according  to  the  will.  In  that  case  the  testatrix, 
Sarah  Wooley,  by  will,  dated  28lh  March,  1749,  gave  and  devised  all  her 
real  and  personal  estates  to  Francis  Plumtree,  in  trust,  in  the  first  place, 
out  of  her  personal  estate,  as  far  as  it  would  extend ;  and,  in  the  next 

(«f)  1  Vci.  320. 

{e)  See  also  Deeih  v.  Hkfe,  3  Moll.  317;  Smith  v.  dntfon,  4  Madd.  493;  Chalmer  v. 
BrudUy,  I  J.  &,  W.  59;  Tiwoer  v.  KnigiUley,  6  Madd.  134. 
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place,  by  sale  of  her  real  estate,  or  a  sufHcient  part  thereof,  to  raise  so  much 
money  as  should  be  sufficient  to  pay  her  debts  and  legacies  ;  and  after  pay- 
ment thereof,  in  trust  to  convey  the  residue  of  the  real  estate  which  should 
remain  unsold,  and  pay  the  produce  of  such  part  as  should  be  sold,  and  all 
other  the  residue  of  her  real  estates,  between  her  father,  James  Flanagan, 
and  her  brother,  James  Flanagan,  their  heirs,  executors,  and  administrators, 
equally.  A  bill  was  brought  by  the  creditors  for  sale  of  the  real  estate,  to 
supply  the  deficiency  of  the  personal  estate,  for  payment  of  debts,  and  a 
decree  was  made  for  a  sale;  and  if  any  of  the  money  to  arise  by  the  sale 
should  remain  after  payment  of  the  debts  and  legacies,  it  was  directed  to  be 
paid  to  James  Flanagan,  the  father,  and  James  Flanagan,  the  son,  equally ; 
and  if  any  estate  should  remain  unsold,  the  trustees  were  directed  to  convey  it 
to  them  and  their  heirs,  equally;  after  the  decree,  James  Flanagan,  the  son, 
died,  leaving  a  daughter,  and  a  son,  born  after  his  death  ;  part  of  the  estate 
was  sold,  and  afterwards,  James  Flanagan,  the  grandfather,  died,  leaving 
his  grandson  his  heir,  and  his  grandson  and  granddaughter  his  sole  next 
of  kin ;  after  the  death  of  the  grandfather,  a  further  part  of  the  estate 
•was  sold,  under  an  apprehension  that  the  produce  of  the  first  sale  f-^Roan 
was  insufficient  to  pay  the  debts  and  legacies :  it  appeared,  how-  L  J 
ever,  that  the  produce  of  the  first  sale  was  sufficient.  A  bill  was  after- 
wards brought  by  the  son  of  James  Flanagan,  the  son,  claiming  a  moiety 
of  the  surplus,  as  the  real  estate  of  James  Flanagan,  his  grandfather,  to 
whom  he  was  become  heir,  against  the  personal  representative  of  his 
grandfather,  and  against  the  daughter  of  James  Flanagan,  the  son,  who 
claimed  a  moiety  as  one  of  the  next  of  kin  of  her  grandfather.  It  was 
objected,  that  the  second  sale,  after  the  death  of  the  grandfather,  was  im- 
proper. The  Court  determined,  that  the  second  sale,  actually  made  under 
the  decree  of  the  Court,  before  the  Master,  could  not  be  considered  as  im- 
properly made ;  that  there  was  no  fraud,  no  practice,  and  that  the  money 
ought  to  go  to  the  personal  representative  of  the  grandfather.  The  case  of 
Dlgby  V.  Legard  is  a  different  question.  There  the  testatrix,  (Elizabeth 
Byerley,)  directed  her  real  estates  to  be  sold  to  pay  debts  and  legacies,  and 
gave  the  residue  to  five  persons,  to  be  equally  divided  between  them,  one 
of  whom,  (Lady  Cayley,)  died  in  her  lifetime.  It  was  resolved  that  the 
devise,  so  far,  failed  totally,  and  should  accrue  to  the  heir-at-law.  The 
language  of  the  decree  is  such,  that  the  benefit  of  the  devise  to  Lady 
Cayley  should  accrue  to  the  testatrix's  heir-at-law,  Mr.  Jervoice,  who  was 
a  lunatic,  and  should  be  paid  to  his  committee,  as  real  estate  descended  to 
him.  The  case  of  Scudamore  v.  Scudamore,  Prec.  Ch.  543,  shews,  that, 
in  all  cases  where  the  dispute  is  between  representatives,  the  heir  or  execu- 
tor shall  have  the  fund,  according  to  the  will  or  contract  of  the  persons  who 
gave  or  created  it.  There  was  a  case  of  Ogle  v.  Cook,{f)  heard  19th 
February,  1748,  which  was  this :  Mr.  Ogle  made  his  will  in  1744,  and 
gave  his  real  estate  to  trustees  to  sell,  and  to  vest  the  money  in  stock,  and 
pay  the  interest  to  his  wife  during  her  widowhood,  and  after  her  death,  or 
marriage,  to  his  two  daughters  equally,  except  that  the  eldest  was  to  have 

(/)  Sec  Collins  v.  WaJcematiy  2  Vcs.  jnn.  686,  where  Lord  Loughborough  says,  that  he 
had  caused  the  Reg.  Lib.  to  be  examined,  and  it  was  found  that  the  point  supposed  to 
have  been  decided  by  Ogle  v.  Cook,  was  in  reality  lef\  undecided. 


Digitized  by 


Google 


550  WHITl'f    IQVITT    CASKS. 

1000/.  more  than  the  other;  he  gnve  the  residue  of  his  personal  estate  in 
the  same  way.     He  afterwards  conveyed  the  real  estate  to  one  of  the  ims- 
r»fi4A~l  ^^^*  *naraed  in  his  will,  to  whom  he  was  considerably  indebted,  in 
t-        -'  trust  to  sell  so  much  as  should  be  necessary  to  pay  the  debt,  and  as 
to  the  residue,  in  trust  for  Mrs.  Ogle:  part  of  the  estate  was  sold,  and  then 
Mr.  Ogle  died.     His  youngest  daughter  died  in   his  h'fetime.     The  bill 
was  brought  by  the  widow  and  the  eldest  daughter,  against  the  son,  who 
was  the  heir,  and  the  trustees,  to  have  the  residue  of  the  estate  sold,  and 
claiming  the  share  of  the  youngest  daughter,  as  personal  estate  of  Mr. 
Ogle,  to  be  divided  between  them  and  the  son  as  his  next  of  kin.     The 
son  insisted  the  conveyance  to  the  trustee  was  a  revocation  of  the  will; 
and,  if  not,  that  the  share  of  the  dead  daughter  was  to  be  considered  as 
real  estate  of  Mr.  Ogle,  and  descended  to  him  as  heir.     It  was  determined 
that  the  conveyance  was  a  revocation  only  pro  tanto,  to  let  in  the  debt;  and 
that  so  much  of  the  estate  as  remained  unsold,  should  be  sold,  and  that  the 
money  raised,  or  to  be  raised,  by  sale  of  the  estate,  made  part  of  the  per- 
sonal estate  of  Mr.  Ogle.     There  was  another  case  about  the  same  time, 
which  is  in  1  Ves.   174,  (Cunningham  v.  Moody,)  where,  by  marriage 
articles,  500/.  was  agreed  to  be  laid  out  in  purchase  of  lands,  to  be  settled 
to  the  use  of  the  husband  for  life,  with  remainder  to  trustees  to  preserve 
contingent  remainders,  with  remainder  to  the  wife  for  life,  with  remainder 
to  the  children  of  the  marriage,  as  the  husband  and  wife  should   appoint; 
and  in  default  of  a  joint  appointment,  as  the  survivor  should  appoint ;  and 
in  default  of  any  appointment,  to  the  children,  to  be  equally  divided  among 
them ;  if  more  than  one,  as  tenants  in  common,  in  tail  general,  with  cross 
remainders ;  and  if  but  one,  to  that  child  in  tail  general ;  and  no  appoint- 
ment was  made.     The  father  and  mother  being  deod,  and  the  daughter 
being  married,  the  trustees  paid  the  500/.  to  her  and  her  husband,  and 
they  received  it  as  money  and  executed  a  release.     The  daughter  had  a 
child,  which  died,  and  she  afterwards  died  without  issue.     A  daughter  of 
the  settlor,  by  a  second  marriage,  filed  a  bill  against  the  husband,  repre- 
sentative of  his  wife,  the  daughter  by  the  first  marriage,  for  the  500/.,  con- 
sidering it  as  land;  and  it  was  observed,  that  she  was  entitled  to  the  money, 
r#R4n  *^"^  *^®'  '^®  husband  of  her  deceased  sister  was  entitled  to  the  in- 
L         ^  terest  during  his  life,  as  tenant  by  the  courtesy. 

In  the  present  case,  William  Fletcher,  the  son,  had  the  whole  beneficial 
title  vested  in  him  as  money,  subject  to  his  mother's  interest  for  life  or 
widowhood.  She  was  his  sole  next  of  kin,  and  her  personal  representatives 
are  now  entitled  to  the  estate  as  money;  the  bill  must,  therefore,  be  dis- 
missed without  costs. 


In  the  judgment  of  Sir  Thomas  I  conversion  is  thus  accarately  stated, 
Sewell  in  the  principal  case,  the  I  viz.:  «•  that  money  directed  (o  be 
equitable   doctrine    of   constructive  |  employed  in  the  purchase  of  iandt 
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and  land  directed  to  be  sold  and 
turned  into  money,  are  to  be  consi- 
dered as  that  species  of  property 
into  which  they  are  directed  to  be 
converted ;  and  this,  in  whatever 
manner  the  direction  is  given — 
whether  by  will,  by  way  of  con- 
tract, marriage  articles,  settlement, 
or  otherwise,  and  whether  the  money 
18  actually  deposited,  or  only  cove- 
nanted to  be  paid ;  whether  the  land 
is  actually  conveyed,  or  only  agreed 
to  be  conveyed.  The  owner  of  the 
fund  or  the  contracting  parties,  may 
make  land  money,  or  money  land :" 
see  Wheldcde  v.  Partridgey  5  Ves. 
396,  where  this  statement  of  the 
doctriue  is  repeated  and  approved  of 
by  Lord  Alvanleyy  M.  R. 

As  to  the  conversion  of  money 
into  land, — The  authorities  shew, 
that  money  agreed  or  directed  to  be 
laid  out  in  land,  becomes  land  so 
completely,  as  to  acquire  all  the  pro- 
perty of  land ;  thus,  it  will  be  con- 
sidered as  real  and  not  personal  as- 
sets. Suppose,  for  instance,  A.  be- 
queathed a  sum  of  money  to  trustees, 
upon  trust  to  purchase  lands,  and 
settle  them  upon  B.  and  bis  heirs, 
or  by  marriage  articles  money  had 
been  agreed  to  be  laid  out  in  lands 
for  B.  and  bis  heirs,  on  the  death  of 
B.,  without  a  purchase  having  been 
made,  the  money  will  be  considered 
as  land;  and,  therefore,  it  would 
not,  previous  to  3  &  4  Will.  4,  c. 
104,  have  been  liable  to  the  payment 
of  the  debts  of  B.  by  simple  con- 
tract. See  Whitwick  v.  Jermin, 
cited  in  Baden  v.  Earl  of  Pembroke ^ 
2  Vern.  58 ;  Lawrence  v.  Beverley , 
cited  ib.  55;  S.  C,  2  Keb.  841; 
Fulham  v.  Jones,  cited  Pulteney  v. 
Darlington,  7  Bro.  P.  C.  630; 
Foone  v.  Blount,  Cowp.  467 ;  but 
it  would  be  bound  as  real  assets  by  a 
judgment:  Frederick  v,  Jiynscombe, 
1  Aik.   302;    however,  since    the 


passing  of  3  &  4  Will.  4,  c.  104, 
mon^y  directed  to  be  laid  out  in  the 
purchase  of  land  will  be  liable,  as 
other  real  assets,  to  the  payment  of 
♦simple  contract  debts.  So,  p#Kj^o-i 
also,  money  agreed  or  di-  L  J 
rected  to  be  converted  into  land,  will 
be  subject  to  tenancy  by  the  courte- 
sy ;  thus,  in  Sweetapple  v.  Bindon, 

2  Vern.  536,  where  A.  bequeathed 
300/.  to  be  laid  out  in  land,  and  set- 
tled to  the  use  of  her  daughter  and 
her  children,  and  if  her  daughter 
died  without  issue,  to  go  over,  the 
husband  of  the  daughter  was  held 
to  be  tenant  by  the  courtesy,  al- 
though no  purchase  had  been  made 
during  his  wife's  lifetime.  And  see 
Cunningham  v.  Moody, }  Ves.  174; 
Dodson  V.  Hay,  3  Bro.  C.  C.  404 ; 
but  since,  by  a  singular  anomaly,  a 
woman  was  not  entitled  to  dower  out 
of  an  equitable  estate,  she  was  not 
dowable  out  of  money  directed  to  be 
laid  out  in  land  :  Cunningham  v. 
Moody,  1  Ves.  176;  Crabtree  v. 
Bramble,  3  Atk.  687 ;  but  now,  by 

3  db  4  Will.  4,  c.  105,  women  mar- 
ried after  the  1st  of  January,  1834, 
whose  dower  has  not  been  barred^ 
will  be  dowable  out  of  equitable  es- 
tates, it  would  seem  to  follow  that 
they  will  be  dowable  out  of  money 
to  be  laid  out  in  lands  of  inheritance* 
Money  agreed  or  directed  to  be  laid 
out  in  land,  will  pass  under  a  gene- 
ral devise  of  all  the  lands  of  the 
person  entitled  to  it:  {Greenhill  v. 
Greenhill,  2  Vern.  679 ;  Prec.  Ch. 
320;  Guidot  v.  Guidot,  3  Atk. 
256 ;  Rashldgh  v.  Master,  1  Ves. 
jun.  201 ;  S.  C,  3  Bro.  C.  C.  99; 
Biddulphv.Biddulph,  12  Ves.  161; 
Green  v.  Stephens,  17  Ves.  77;)  or 
by  a  devise  of  **  all  his  lands  in  a 
particular  county,  or  elsewhere,"  al- 
though it  has  been  argued,  that  the 
testator  must  have  alluded  to  land, 
and  something  local :  Lin  gen  v. 
Sowray,   I  P.  Wms.   172.      And 
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although  a  will  not  coming  within 
the  operation  of  the  late  Wilis  Act, 
(1  Vict.  c.  26,)  would  not  at  law 
pass  lands  purchased  after  its  execu- 
tion ;  yet,  where  money  was  agreed 
or  directed  to  be  laid  out  in  the  pur- 
chase of  lands,  to  be  settled  on  the 
testator  and  his  heirs,  although  the 
money  was  not  laid  out  in  the  pur- 
chase of  lands  until  after  he  had 
made  his  will,  they  would  in  equity 
pass  by  it  under  a  general  devise. 
See  Lingtn  v.  Sowray^  1  Eq.  Ca. 
Ab.  175,  pi.  5 ;  but  now,  lands  pur- 
chased after  the  execution  of  a  will 
may  pass  by  it  at  law.  See  1  Vict. 
c.  26,  s.  24,  which  enacts,  «« that 
every  will  shall  be  construed,  with 
reference  to  the  real  estate,  and  per- 
sonal estate,  comprised  in  it,  to  speak 
and  take  effect  as  if  it  had  been  exe- 
cuted immediately  before  the  death 
of  the  testator,  unless  a  contrary  in- 
tention shall  appear  by  the  will." 

Upon  the  same  principle,  money 
agreed  or  directed  to  be  laid  out  in 
land  will  not  pass  as  money  by  a 
general  bequest  to  a  legatee;  though 
it  will  by  a  particular  description,  as 
80  much  money  to  be  laid  out  in 
land :  (Cross  r.  Addenbrooke^  cited 
HI  the  note  to  Lechmere  v.  Earl  of 
Carlisle,  3  P.  Wms.  222 ;  Edwards 
T.  The  Countess  of  Jfarwick,  2  P. 

r»543l  ^™^*  ^^^  0  **"^  ahhough, 
L  -^  previous  to  the  late  Wills 
Act,  (which  enacts,  that  no  will  of 
an  infant  shall  be  valid,)  infants  of 
the  age  of  fourteen  years  might  by 
will  have  disposed  of  their  person- 
alty, they  could  not,  by  will,  have 
disposed  of  money  directed  to  be 
converted  into  land:  Earlom  v. 
Saunders,  Amb.  241. 

Money  agreed  or  directed  to  be 
laid  out  in  the  purchase  of  land, 
acquires  the  descendible  properties 
of  land  ;  but  with  respect  to  the 
rights  of  the  heir  of  the  person 
upon  whom  money  impressed  with 


the  character  of  realty  it  aettled*  it 

is  necessary  to  distinguish  betweeo 
those  cases   where  the  heir  claims 
the   payment  of    the   money    from 
strangers,  and  those  cases  where  be 
claims  the   payment  from  the  per- 
sonal representatives  of  his  own  ao- 
cestor.     Where  the  heir  claims  pay* 
ment  of  the  money  from  strangerst 
he   will,  it  seems,  in   all  cases    he 
preferred  to  the  personal  represen- 
tatives   of     his     ancestor.      Thus, 
where  money  has  been  bequeathed 
to  be  invested  in  land,  for  the  use 
of  the   ancestor  and   his   heirs;  or 
where,  on  the  marriage  of  the  an- 
cestor,  money   has  been  deposited, 
either  by  him  or  by  a  strange r»  in 
the  hands  of  trustees,  to  be  laid  oat 
in  land,  to  be  settled  upon  himself 
for   his   life,  remainder  to  his  wife 
for  her  life,  with  remainder  to  their 
issue,  and    in  default   of    issue,  to 
the  ancestor  and   his  heirs ;  or  if, 
on   the   marriage   of   the  ancestor, 
there  be  a  covenant  on  the  part  of 
a  stranger  to  lay  out  money  in   the 
purchase  of  land,  to   be  settled  to 
the  tame  uses,  and  the  ancestor  die 
without  issue — in    all    these   cases 
the  heir  of  the  ancestor,  and  not  his 
personal     representatives,   will     be 
entitled   to  the  money    to    be    laid 
out  in  the  purchase  of  land ;  ScU' 
damore   v.    Scudamore,  Prec.  Ch. 
543 ;  Disher  v.  Disher,  1  P.  Wms. 
204;      Chaplin   v.   Homer,    1    P. 
Wms.  487  ;  Edwards  v.  Counfesi 
of.    Warwick,  2    P.   Wms.    171; 
Knights  V.  Atkins,  3  Vern.  20. 

If  the  heir  seeks  payment  of  the 
money  from*  the  personal  represen- 
tatives of  the  ancestor,  his  claims 
will  be  superior  to  those  of  the  per- 
sonal representatives,  if  there  be 
any  prior  outstanding  interest  ia 
the  fund  in  any  other  person.  Thus 
where  the  ancestor  had  covenanted 
to  lay  out  a  sum  of  money  in  land, 
to  be  settled  upon  himself  for  life, 


Digitized  by 


Google 


FLITOHBR    y.     ASHBURXBR. 


553 


remainder  to  his  wife  for  her  life, 
remainder  to  the  issue  of  ihe  mar- 
riage ;  if,  on  the  death  of  the  ances- 
tor, the  wife  or  any  issue  be  living, 
ahhough  ihey  may  afterwards  die, 
the  heir  can  call  upon  the  personal 
representatives  for  the  money:  Ket^ 
tleby  V.  Atwood,  1  Vern.  298,  471 ; 
Lancif  V.  Fairechild,  2  Vern.  101 ; 
Chaplin  v.  Horner,  1  P.  Wms.  483 ; 
Lechmere  v.  Earl  of  Carlisle,  3  P. 
Wms.  211 ;  Cas.  t.  Talb.  80;  Old- 
ham V.  Hughes,  2  Atk.  452.  If, 
however,  the  wife  die  in  the  lifetime 
of  the  ancestor,  leaving  no  issue  of 
the  marriage,  then,  as  the  obh'gation 
lo  lay  out  and  the  right  to  call  for  the 
r*R4.d'\  "™^"®y  centre  in  the  *same 
L  -1  person — viz.  the  ancestor— 
the  covenant,  without  any  act  on 
his  part,  will  be  considered  as  dis- 
charged :  the  money,  to  use  a 
quaint  expression,  is  »*  at  home,^^  and 
the  heir  will  have  no  equity  against 
the  representatives  of  his  ancestor. 
Thus,  in  Chichester  v.  Bicker staj^, 
2  Vern.  295,  it  appears  that,  on  the 
marriage  of  Sir  John  Chichester 
with  the  daughter  of  Sir  Charles 
BickerstaflT,  Sir  Charles,  by  articles, 
was  lo  pay  1500/.  in  part  of  the 
portion,  which,  together  with  1500/. 
more,  to  be  advanced  by  Sir  John 
wiihin  three  years  after  the  mar- 
riage, was  to  be  invested  in  land, 
and  settled  on  Sir  John  for  life,  his 
intended  wife  for  life,  remainder 
to  their  issue,  remainder  to  Sir 
John's  right  heirs.  Wiihin  a  year 
of  the  marriage  the  wife  died,  and 
Sir  John  three  days  after,  without 
issue.  Sir  John,  by  his  will,  made 
Sir  Charles  his  executor,  and  devis- 
ed the  residue  of  his  personal  es- 
tate, after  debis,&c.  paid,lo  Frances 
Chichester,  his  sister.  The  heir- 
at-low  of  Sir  John  filed  a  bill 
against  Sir  Charles,  to  compel  him 
to  pay  the  ]500/.,  insisting  thai 
by  virtue  of  the  marriage  articles, 


the  money  ought  to  be  looked  on 
and  considered  in  equity  as  land, 
and  therefore  belonged  to  him  as 
heir.  But  Lord  Somers  said, 
"This  money,  though  once  bound 
by  the  articles,  yet  when  the  wife 
died  without  issue,  became  free 
again,  and  was  under  the  power 
and  disposal  of  Sir  John,  as  the 
land  would  likewise  have  been  in 
case  a  purchase  had  been  made 
pursuant  to  the  articles,  and  there- 
fore would  have  been  assets  to  a 
creditor,  and  must  have  gone  to 
the  executor  or  administrator  of 
Sir  John ;  and  this  case  is  much 
stronger  where  there  is  a  residuary 
legatee;"  and  therefore  dismissed 
the  bill.  Doubts  have  been  thrown 
upon  this  case  by  Sir  Joseph  JekyU, 
M.  R.,  in  Lechmere  v.  JSarl  of  Car" 
lisle,  3  P.  Wms.  221,  and  by  Lord 
Talbot,  in  Lechmere  v.  Lechmere^ 
Cas.  t.  Talb.  90 ;  but  they  seem  to 
have  supposed  that  the  plaintiff  in 
this  suit  sought  the  1500/.  which 
Sir  Charles  was  to  pay,  and  to 
have  overlooked  the  fact,  that  Sir 
Charles  was  executor  of  Sir  John, 
and  that  the  plaintiff  must  have 
claimed  the  1500/.  to  be  advanced 
by  Sir  John.  In  the  great  case  of 
Fulteney  v.  Darlington,  1  Bro.  C. 
C.  238,  Lord  Thurlow  evidently 
considered  that  the  1500/.  to  be  paid 
by  Sir  John  was  sought  by  the  heir- 
at-law  from  the  assets  in  the  hands 
of  Sir  Charles,  his  executor  ;  for  ho 
says,  "  Where  a  sum  of  money  is 
in  the  hands  of  one,  without  any 
other  use  but  for  himself,  it  will  be 
money,  and  the  heir  cannot  claim ; 
like  the  case  of  Chichester  v.  Bick* 
erstaff,  against  which  I  think  there 
is  no  judgment,  though  there  are 
a  number  of  opinions. — I  know  do 
better  authority  than  that  case."  In 
the  case  of  Pulteney  v.  Darlington^ 
1  Bro.  C.  C.  223,  money  impressed 
with  the  qualities  of  really  had  come 
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to  the  hands  of  the  person  (Lord 
Bath)  solely  entitled  to  it  under  the 
^  ._-.  •ultimate  limitation  in  fee; 
L  -J  and  the  person  so  entitled, 
without  taking  any  notice  of  the 
particular  sum,  devised  all  his  ma- 
nors, &c.,  which  he  was  seised  or 
possessed  of,  or  to  which  he  was 
in  anywise  entitled  in  possession, 
reversion,  or  remainder,  or  which 
should  thereafter  be  purchased 
with  any  trust  monies,  (except  cer- 
tain estates  therein  mentioned,)  to 
his  brother  H.  in  fee,  and  gave  him 
all  the  residue  of  his  personal  es- 
tate, and  made  him  executor.  His 
brother  H.  subsequently  by  his 
will,  gave  all  his  estates,  by  local 
descriptions,  to  certain  uses  therein 
mentioned,  and  all  his  money,  se- 
curities for  money,  goods,  chattels, 
and  personal  estate,  not  before  dis- 
posed of,  to  his  executors,  for  cer- 
tain trusts  mentioned  in  his  will. 
Lord  JTiurloiVf  affirming  the  de- 
cree of  Lord  BathurMt,  dismissed 
the  bill  brought  by  the  heir-at-law 
to  have  the  money  laid  out  in  land. 
••If,"  said  his  Lordship,  ««A.  B. 
has  in  his  possession  20,000/.  to  be 
laid  out  in  land  for  his  use,  he  has 
nobody  to  sue ;  the  right  and  the 
thing  centering  in  one  person,  the 
action  is  extinguished ;"  and  after 
citing  and  commenting  upon  the 
cases  on  this  subject,  his  Lordship 
added,  •<  The  use  I  make  of  these 
cases,  notwithstanding  the  dicta 
they  contain,  is  this,  that  where  a 
sum  of  money  is  in  the  hands  of  one 
without  any  other  use  but  for  him- 
aelf,  it  will  be  money,  and  the  heir 

cannot  claim But  whether 

that  is  clearly  so  or  not,  circum- 
stances of  demeanour  in  the  per- 
son (even  though  slight)  will  be 
sufficient  to  decide  it :  a  very  little 
would  do;  receiving  it  from  the 
trustees,  there  is  no  doubt,  would 
be  sufficient.      Lord  Bath  did  re- 


ceive it ;  he  had  it  in  his  hands. 
Suppose  he  had  it  by  way  of  co- 
venant—otherwise, where  would 
there  be  an  end  ?  If  he  kept  it,  sub- 
ject to  a  covenant  to  lay  it  out  for 
6fty  years,  should  the  heir  come  for 
it  at  the  end  of  that  term  ?  It  would 
lead  to  infinite  inconveniences/' 
This  decision  was  affirmed  upon 
appeal  in  the  House  of  Lords,  7 
Bro.  P.  C,  Toral.  ed.  530,  and 
«*  went,"  as  Lord  Eldon  says, «« no 
further  than  this,  that  if  the  pro- 
perty was  at  Aome,  in  the  posses- 
sion of  the  person  under  whom 
they  claimed  as  heir  and  executor, 
the  heir  could  not  take  it ;  but  if 
it  stood  out  in  a  third  person  he 
might ;  and  the  question  in  that 
cause  was,  not  upon  the  equity  be- 
tween the  heir  and  executor,  but 
whether  the  money  was  at  home  :" 
8  Ves.  235. 

It  may  be  here  mentioned,  that 
Lord  Eosslyn,  in  the  case  of  IVaiker 
V.  Lenne,  2  Ves.  jun.  175,  176, 
observed,  that,  as  between  the  heir 
and  personal  representative,  their 
rights  were  pure  legal  rights ;  that 
chance  decided  what  should  be  real, 
what  personal ;  and  that  neither  had 
a  scintilla  of  equity  to  make  the 
property  that  which  it  is  not  in 
fact.  And  the  same  opinion  is 
expressed  in  Oxenden  v.  Lord 
Compton^  2  Ves.  jun.  70;  Lord 
*Compfon  V.  Oxenden,  2  r^K^n-i 
Ves.  jun.  265.  This  doc-  L  ^^^-^ 
trine,  however,  of  Lord  RosslyrCt 
has  been  repeatedly  overruled  by 
subsequent  decisions.  •«£  am  dis- 
posed," said  Lord  Eldon,  « to  say, 
notwithstanding  the  opinion  of  Lord 
Bosslyn^  in  Walker  r.  Denne,  and 
some  other  modern  authorities,  that 
if  an  instrument  is  to  be  taken  to 
impress  a  fund  with  real  qualities 
immediately  upon  the  execution,  in 
the  question  between  the  heir  and 
executor,  the    money   being    once 
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clearly  impressed  with  real  ases,  as 
land,  and  one  of    these  uses  being 
for  the  benefit  of  the  heir,  the  im- 
pression will  remain  for  his  benefit ; 
and,  to  put  an  end  to  that  impression, 
it   must  be   shewn  either  that  the 
money   was  in    the    possession    of 
a  person  who  had  in  himself  both 
the  heirs  and  executors,  or  he  must 
do  some  act  to  denote  a  change  of 
his  intention  as  to  the  devolution  of 
the  property  upon  either;  and  it  is 
not  correct  to  say  the  Court  does  not 
interpose  between  volunteers,  if  they 
give    to   the   executor  that   money 
which  the  instrument  has  given  to 
the  heir :"  Wheldde  v.  Partridge,  8 
Ves.  235.     See  Lechmere  v.  Lech- 
mere,  Cas.  temp.  Talb.  90  ;  and  Sir 
W.  GrmxU  M.  R.,  in  Thornton  v. 
Hawley,  10  Ves.  138,  also  observes, 
«•  There  is  no  weight  in  the  circum- 
stance  that  the   property  is   found 
in  the  shape  of   money  or  land,  for 
the  character  is  to  be  found  in  the 
deed  ;  and  in  Wheldale  v.  Partridge 
the  Lord  Chancellor  lays  down,  in 
which  I  perfectly  concur,  that  it  is 
a  circumstance  that  goes  no  way, 
except  when   the  fund  gets  into  the 
possession   of   a   party  who   would 
have  it  in  either  way  :"    Kirkman 
v.  Miles,   13    Ves.  338;    and   see 
Stead  V.  Newdigate,  2  Mer.  521. 

It  seems  that  money  agreed  or 
directed  to  be  laid  out  in  land,  and 
aeiiled  upon  a  person  in  fee,  will 
not  upon  his  death  without  heirs 
be  converted  in  equity,  so  that  it 
should  escheat  to  the  Crown. 
••  The  Crown,"  says  Lord  Roaaiyn^ 
"comes  under  no  head  of  equity.  .  . 
...  to  convert,  for  the  Crown  is  loo 
extraordinary  for  a  court  of  equi- 
ty;" f'Falker  v.  Denney  2  Ves.  jun. 
170,  185;  Burgess  v.  ff'heate,  1 
Eden,  177  ;  Henchman  v.  Attomey- 
General,  3  My.  &  K.  483,  494. 

As  to  the  conversion  of  land  into 


I  money.— Upon  the  same  principle 
as  money  agreed  or  directed  to  be 
laid  out  in  land  will  be  considered 
in  equity  as  land,  so  land  agreed  or 
directed  to  be  sold  will  be  consid- 
ered as  money,  and  as  such  will 
pass  under  a  general  residuary  be- 
quest of  personal  estate :  Slead  v. 
NewdigcUe,  2  Mer.  52 1  ;  Farrar  v. 
Earl  of  fVinterton,  6  Beav.  1 ;  Mid- 
land Counties  Railway  Company  v. 
Oawin,  1  Coll.  74 ;  and  in  case  of 
intestacy,  will  go  to  the  personal 
representative^^  Gilb.  Lex.  PrsBlo- 
ria,  243 ;  ^shby  v.  Palmer,  1  Mer, 
296;  Burton  v.  IIodsoll,2  Sim. 
24 ;  Biggs  v.  Andrews,  5  Sim. 
424;  Elliott  y.  lusher,  12  Sim. 
505.  In  Ex  parte  Hawkins,  13 
Sim.  569,  the  Common  Council 
of  London  being  empowered  by  a 
•local  act  of  Parliament  to  p^c^-i 
take  a  freehold  house  be-  L  J 
longing  to  A.,  for  the  purposes  of 
the  act,  at  the  expiration  of  six 
months  after  notice  given  of  their  in- 
tention to  take  the  same,  served  A. 
with  the  required  notice  in  Septem- 
ber, 1840.  The  amount  of  the  pur- 
chase-money was  afterwards  agreed 
upon,  and  an  abstract  of  A.'s  title 
was  sent  to  the  Common  Council. 
In  April,  1841,  he  died,  having  by 
his  will,  dated  in  1837,  devised  his 
real  estate  to  B.,  and  his  residuary 
personal  estate  to  C.  Upon  a  peti- 
tion being  presented  by  the  exe- 
cutors of  the  residuary  legatee  for 
the  payment  to  them  of  the  pur- 
chase-money, which,  after  A.'s 
death,  had  been  paid  into  court 
under  the  act,  it  was  contended  by 
the  devisee,  that,  as  the  notice 
given  by  the  Common  Council  of 
their  intention  to  take  the  premises, 
did  not  amount  to  a  binding  con- 
tract within  the  Statute  of  Frauds, 
the  purchase-money  retained  the 
character  of  realty.  However, 
Sir  Z.   Shadwell,  V.  C,  held,  that 
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it  was  part  of  the  testator's  per- 
sonal estate,  and  I  bat,  subject  to  his 
debts,  it  belonged  to  bis  residuary 
legatee.  ••Ahbough,''  said  his 
Honour,  «« there  was  no  binding 
contract  within  the  statute  of 
Frauds,  I  think  that  there  was  that 
which  was  tantamount  to  it ;  for 
the  act  made  it  lawful  for  the  Com- 
moD  Council  to  take  and  use  any 
tenements  and  hereditaments  which 
they  might  deem  it  necessary  or 
expedient  to  take,  use,  or  pull 
down  and  remove  for  the  purposes 
of  the  act,  at  the  expiration  of  six 
months  after  notice  in  writing  of 
their  intention  to  take  or  use  the 
same,  given  to  the  owners  or  the 
occupiers  thereof.  The  effect  of 
that  provision  was  to  give  to  the 
Common  Council  a  parliamentary 
power  to  contract  for  the  tenements 
required  for  the  purposes  of  the 
act ;  and  under  the  same  provision, 
they  had  power  to  enter  upon  the 
tenements  at  law  :  a  much  stronger 
power  than  could  have  been  given 
by  any  private  contract  between 
them  and  the  owners  of  the  tene- 
ments." And  see  Midland  Coun- 
ties  Railway  Company  v.  Oswin,  1 
Coll.  74;  Galliera  v.  Men,  13 
Sim.  577,  n. 

Upon  the  same  principle — viz. 
the  notional  conversion  of  land  into 
money,  an  alien,  although  he  cannot 
hold  land  as  against  the  Crown,  will, 
oeveriheless,  be  entitled  to  the  pro- 
ceeds arising  from  the  sale  of  land 
devised  to  trustees  to  sell  for  his 
benefit :  Du  hourmelin  v.  Sheldon, 
I  Beav.  79,  affirmed  on  appeal  by 
Lord  CoUenham,  4  My.  &  Cr.  525. 

Conversion  must  be  imperative. — 
The  direction  to  convert  either 
money  into  land  or  land  into  money 
must  be  express  and  imperative  ;  for 
if  conversion  be  merely  optional,  the 
property  will  be  considered  as  real 


or  personal,  according  to  the  actual 
condition  in  which  it  is  found. 
Thus,  in  Curling  v.  May,  cited  3 
Atk.  255,  A.  gave  600/.  to  p«5  jqt 
B.,  in  trust  that  B.  should  L  J 
lay  out  the  same  upon  apurchauof 
kinds ,  or  put  the  same  out  on  good 
securities,  for  the  separate  use  of  his 
daughter  H.,  (the  plaintiflf^s  thea 
wife,)  her  heirs,  executors,  and  ad- 
ministrators, and  died  in  1729.  lo 
1731,  H.  the  daughter  died  without 
issue,  before  the  money  was  vested 
in  a  purchase.  The  husband,  as 
administrator,  brought  a  bill  for  the 
money  against  the  heir  of  H.,  and 
the  money  was  decreed  to  the  ad- 
ministrator ;  for  the  wife,  not  having 
signified  any  intention  ofa  preference, 
the  Court  would  take  it  as  it  was  found: 
if  the  wife  had  signified  any  intentioo, 
it  should  have  been  observed,  but  it 
was  not  reasonable  at  that  time  la 
give  either  her  heir  or  administrator, 
or  the  trustee,  liberty  to  elect;  fof 
Lord  Talbot  said,  it  was  originally 
personal  estate,  and  yet  remained  so, 
and  nothing  could  be  collected  from 
the  will  as  to  what  was  the  testator's 
principal  intention.  So,  likewise,  if 
money  is  directed  to  be  laid  out  »  in 
government  or  other  securities,  or  io 
the  purchase  of  freeholds,"  or  **to 
remain  at  interest,  or  be  laid  out  ia 
land,"  or*»to  be  laid  out  in  free- 
holds or  leaseholds  ;"  or  if  similar  ex- 
pressions are  made  use  of,  leaving 
the  nature  of  the  investment  option- 
al, or  which  do  not  sufficiently  indi- 
cate an  intention  that  the  money 
should  be  laid  out  in  land  at  aU 
events,  no  conversion  will  take  phice 
until  the  trustees  have  actually  ex- 
ercised their  discretion,  which,  when 
clearly  given  to  them,  the  Court  wiU 
not  control.  See  Van  v.  Barnettt 
IQ  Yes.  102;  ^mler  v.  ^mler,  9 
Ves.  583;  H^'alker  v.  Denne,  8 
Ves.  jun.  170;  WheJdale  v.  Pofi" 
ridge,  5  Ves.  888 ;  S.  C,  8  Ves, 
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227;  Polhy  Y.Seymour,  2  Y.  & 

C.Exch.Ca.  708. 

In  Bourne  v.  Bourne,  2  Hare,  85, 
real  estate  was  conveyed  to  a  trus- 
tee, on  trust  to  permit  a  mortgagor 
to  receive  the  rents  and  profits,  and 
upon  payment  of  the  principal  and 
interest  of  the  mortgage  debt,  as 
therein  mentioned,  to  reconvey  the 
estate  to  the  mortgagor,  his  heirs 
and  assigns ;  but  if  default  should 
be  made  in  such  payment,  then  that 
the  trustee  should  enter  into  posses- 
sion of  the  premises,  and,  at  his  dis- 
cretion, sell  the  same,  and  pay  over 
the  residue  or  surplus  (after  pay- 
ment of  the  debt,  interest,  and  costs) 
to  the  mortgagor,  his  heirs,  execu- 
tors, administrators,  or  assigns. 
There  was  default  in  payment,  but 
no  sale  of  the  estate  took  place  until 
after  the  death  of  the  mortgagor, 
who  devised  it  to  the  plainiiflS  for 
life,  with  remainder  over  in  tail.  Sir 
James  Wigram,  V.  C,  held,  that 
there  was  no  conversion,  but  that 
the  surplus  proceeds  passed  by  the 
devise  as  real  estate.  *«  If,"  said  his 
Honor,  *«  the  trustee  had  taken  the  pro- 
perty, with  absolute  directions  to  sell 
and  convert  it,  the  circumstance,  that 
the  directions  had  not  been  carried  into 
effect  at  the  death  of  the  testator,  might 
have  been  immaterial,  and  it  might 

r«fi4Ql  *^^^*'  ^*^^"  treated  as  per- 
t-  -^  sonalty.  But,  in  this  case, ' 
there  was  no  absolute  or  compulsory 
direction  for  the  sale  or  conversion 
of  the  estate  ;  it  is  merely  an  autho- 
rity, in  ft  certain  event,  to  enter  into 
possession  of  this  estate,  and  at  the 
discretion  of  the  trustee  to  sell  it, 
for  the  purpose  of  recovering  pay- 
ment of  the  debt  for  the  mortgagee. 
The  direction  to  reconvey  the  estate, 
In  case  of  payment  of  the  mortgage- 
money,  is  inconsistent  with  the  no- 
tion that  there  was  any  intention  that 
the  property  should  be  absolutely 
COO  verted  by  the  effect  of  the  coa- 


veyance.  The  event  npon  the  hap- 
pening of  which  the  trustee  might  at 
his  discretion  have  sold  the  estate — 
namely,  the  default  in  payment  of 
the  mortgage-money — took  place  in 
the  lifetime  of  the  testator;  but  the 
discretion  to  sell  had  not  been  exer- 
cised  at  the  time  of  his  death.  The 
consequence  is,  that  the  estate  pass- 
ed to  his  devisees  as  realty,  subject 
to  the  mortgage,  and  the  trustee 
most  therefore  account  to  the  devi- 
sees for  the  surplus  proceeds  of  the 
sale." 

So,  where  money  was  to  be  laid 
out  in  the  purchase  of  land,  «  with 
the  joint  approbation  and  consent 
of  the  husband  and  wife,  and  not 
without,"  and  no  approbation  or 
consent  was  given  by  them,  the 
money  was  considered  as  uncon- 
verted, and  to  remain  as  personal 
estate  :  Davies  v.  Goodhew,  6  Sim. 
585. 

But  although  conversion  is  ap- 
parently optional,  as  where  trustees 
are  directed  to  lay  out  personalty, 
«>  either  in  the  purchase  of  lands  of 
inheritance,  or  at  interest,"  or  «•  in 
land  or  some  other  securities,"  as 
they  shall  think  most  fit  and  proper; 
yet  if  the  limitations  are  adapted 
only  to  real  estates^  so  as  to  mHnifest 
the  testator's  intention  that  land  shall 
be  purchased,  the  money  must  be 
considered  as  land,  although  it  be 
not  actually  so  invested  by  the  trus- 
tees :  Cowley  v,  Hartstonge,  I  Dow, 
361  ;  Cookson  v.  Reay,  5  Beav.  22, 
12  C.  &  F.  120 ;  Johnson  v.  Arnold, 
1  Ves.  169. 

In  Earlom  v.  Saunders,  Amb. 
241,  W.  P.  devised  lands  to  trus- 
tees and  their  heirs,  to  the  use  of  his 
wife  for  life,  remainder  to  his  first 
and  other  sons  in  tail,  remainder  to 
Widdrington  Powell  and  William 
Powell,  in  fee,  as  tenants  in  common. 
And  he  directed,  that  400/.  should 
I  be  raised  by  his  executrix  out  of  his 
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personal  estate,  and  paid  by  her  to 
his  trustees,  or  one  of  them,  who 
should  lay  out  the  same  in  a  pur* 
ehaie  of  lands,  or  any  other  security 
Of  securities^  as  they  should  think 
proper  and  convenient;  and  he  di- 
rected that  the  lands  so  to  be  pur- 
chased, and  the  security  or  securi- 
ties on  which  the  400/.  should  be  so 
laid  out,  should  be  made  to,  and  set- 
tied  on,  the  trustees,  their  heirs  and 
assigns,  in  trust  and  to  the  use  of  his 
wife  for  life,  and  after  her  decease, 
to  such  uses,  and  under  such  provi- 
sions, conditions,  and  limitations,  as 
his  lands  before  devised  were  limit- 
^.-^-^  ed.  Lord  *Hardwirke  held, 
L  J  that  conversion  was  not  at 
the  election  of  the  trustees.  «« This 
Court,"  said  his  Lordship,  «  never 
admits  trustees  to  have  such  election, 
to  change  the  right,  unless  it  is  ex- 
pressly given  to  them.  Here  the 
money  is  to  bo  laid  out  in  land  or' 
securities,  for  such  uses  as  the  land 
is  before  settled.  If  it  is  laid  out  in 
securities,  (which  are  personal,)  all 
the  limitations  might  not  take  place  ; 
for  if  there  was  a  son  born,  he  would 
take  the  whole  money,  as  being  ten- 
ant in  tail,  and  the  subsequent  limi- 
tations would  be  defeated.  The 
only  way  to  make  the  clause  consis- 
tent is,  that  the  money  be  laid  out  on 
securities  till  lands  are  purchased, 
and  the  interest  and  dividends,  in 
the  mean  lime,  to  go  to  such  persons 
as  would  be  entitled  to  the  land.*'  I 
See  also,  Edwards  v.  Countess  of 
Warwick,  2  P.  Wms.  171. 

So,  likewise,  where  the  limita- 
tions are  only  adapted  to  real  estate, 
a  direction  to  lay  out  money  after 
the  request  of  persons,  in  the  pur- 
chase of  lands,  will  be  construed  as 
imperative,  although  no  request  may 
have  been  made,  and  there  is  a  de- 
claration, that  until  the  purchase 
should  be  made,  the  money  should 
be  placed  out  on  securitiest  and  a 


disposition  of  the  dividends  and  iote- 
rest  in  the  mean  time,  to  the  same 
persons  to  whom  the  rents  and  pro- 
fits of  the  estates  to  be  purchased 
would  go.  See  Thornton  v.  Hawhy, 
10  Ves.  19,  where  Sir  W.   GrmU, 
M.  R.,  observes,  in  reference  to  the 
force  of  the  words  «•  after  request." 
•(  Nothing  is  more  common  ihaa  to 
direct  money  to  be  laid  out  upon  re- 
quest.    The  object  of  that  is,  oolj 
to  insure  that  the  act  shall  be  done 
when  the  request  is  made — not  to 
prevent  it  until  request  ;*'  see  also, 
the   judgment    of    Hutchins,    Lord 
Commissioner,  in  Symons  v.  Butter, 
2  Vern.  227,  approved  of  by  Lord 
ThurloWy  in  Pulteney  v.  Darling- 
ton, 1  Bro.  C.  C.  238,  and  in  Ltch- 
mere  v.  The  Earl  of  Carlisle,  3  P. 
Wms.  219.     Sir  J.  Jeykll,  M.  IL, 
in  reference  to  Symons  v.  Rutier^ 
says, «« In  this  last  case,  I  observe, 
it  was  admitted,  that  if  there  had  not 
been  the  clause  in  the  articles,  that 
the  purchase  should  be  made  with 
the  consent  of  the  husband  and  wife, 
it  must  have  been   taken  as   land. 
Now  such  clause  makes  no  manner 
of  difference  ;  for  upon  a  convenient 
purchase  being  proposed,  the  Court 
would  have  taken  on  themselves  to 
judge    thereof,   and   without    some 
reasonable    objection    made,    wouUl 
have  ordered  the  money  to  be  laid 
out  in  it;  so  that  such  clause  seems 
to  have  been  immaterial  in  the  mar- 
riage articles,  and  as  if  omitted,  and 
the  opinion  of  Hut  chins  to  have  been 
well  grounded  ;"  sed  vide  Stead  ?. 
Newdigate,  2  Mer.  630.    In  Davits 
V.  Goodhew,  6  Sim.  585,  the  words 
were,  •»  with   the  joint  consent  and 
approbation  of  the  husband  and  wife, 
and  not  witftout ;^^  conversion,  there- 
fore, in  that  case,  was  not  imperative, 
but  at  the  option  of  the  husband  and 
wife. 

♦Where  there  was  a  mere  p»e5|-i 
discretionary  power  to  con-  L       ^ 
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vert  real  property  into  personalty, 
and  to  distribute  it  amongst  a  class, 
and  the  trustees  died  after  having 
made  only  a  partial  conversion,  the 
discretionary  power  having  been  ex- 
tinguished by  their  deaths,  it  was 
held,  that  the  class,  or  their  repre- 
sentatives, must  take  the  respective 
estates  as  they  found  them  :  Walter 
V.  Maunde,  19  Ves.  424 ;  but  the 
result  will  be  difllerent  where  the 
power  is  imperative,  and  in  the 
nature  of  a  trust.  Thus,  in  Grieve- 
son  V.  Kirsopp,  3  Keen,  653,  where 
a  testator  gave  to  his  widow,  *♦  for 
the  benefit  and  advantage  of  his  chil- 
dren," power  of  selling  his  W.  es- 
tate, and  by  a  codicil,  he  expressed 
himself  in  effect  thus :  «>  I  do  em- 
power my  wife  to  sell  all  my  estates 
whatsoever,  and  the  money  arising 
from  such  sale,  together  with  my 
personal  estate,  she  my  said  wife 
shall  and  may  divide  and  proportion 
among  my  said  children,  as  she  shall 
think  fit  and  proper,  or  as  she  shall 
direct  by  will."  The  widow  died 
without  having  sold  or  appointed  the 
estate.  It  was  held,  by  Lord  Lang- 
dale^  M.  R.,  that  the  power  was  in 
the  nature  of  a  trust  for  the  children, 
and  that,  subject  to  such  appoint- 
ment as  the  widow  might  have  made, 
the  children  were  entitled  to  equal 
shares  ;  and  that  the  direction  to 
sell,  expressed  as  it  was,  operated  as 
a  conversion  of  the  real  estate,  and 
that  the  children  were  entitled  to 
take  the  money  to  arise  from  the  sale 
as  personalty. 

Under  the  general  Stamp  Act, 
(55  Geo.  3,  c.  184,  Sched.  part  3,) 
♦♦  money  to  arise  from  the  5ale,  mort- 
gage, or  other  disposition,  of  any 
real  or  heritable  estate  directed  to  be 
sold,  mortgaged,  or  otherwise  dis- 
posed of,"  is  liable  to  the  payment 
of  legacy  duty.  The  question  often, 
then,  arises,  whether  the  direction 
for  coQversioQ  is  absolute  and  impe- 


rative, or  merely  optional ;  for  in  the 
former  case,  the  real  estate  is  liable 
to  the  payment  of  legacy  duty,  even 
though  it  be  not  sold,  in  conse- 
quence of  the  person  absolutely  enti- 
tled, electing  to  take  it,  instead  of 
the  proceeds  to  arise  from  a  sale : 
Attorney- General  v.  Holford,  I 
Price,  426;  Advocate- General  v. 
Ramsay^s  Trustees,  2  Cr.  M.  &  R. 
224,  n. ;  Williamson  v.  The  Advo^ 
cate-GeneraU  10  C.  &  F.  1 ;  while 
in  the  latter  case  it  is  clear,  if  the 
trustees,  in  the  exercise  of  their  dis- 
cretion, leave  the  land  unsold,  the 
legacy  duly  will  not  attach  :  though 
it  has  been  held,  that  it  will  if  the 
trustees,  in  the  exercise  of  such  dis- 
cretion, sell:  Attoney-General  v. 
Mangles,  5  M.  &  W.  120;  and  see 
Attorney-General  v.  Simcox^  I 
Exch.  Rep.  749.  However,  not- 
withstanding those  cases,  it  seems 
doubtful  whether  the  liability  to  the 
duly  should  depend  upon  any  act  of 
the  trustees :  In  re  Evans,  2  Cr. 
xM.  &  R.  206  ;  and  see  cases  cited, 
IOC.  &F.  14. 

Election, — Although  land  abso- 
lutely •directed  or  agreed  to  put^Ron 
be  converted  into  money,  and  L        J 

money  directed  or  agreed  to  be  con- 
verted into  land,  will  immediately 
be  impressed  with  the  character  of 
the  properly  into  which  each  is  res- 
■  pectively  to  be  converted,  still  this 
notional  conversion  may  be  put  an 
end  to,  by  the  absolute  owner  elect- 
ing to  take  the  properly  in  iis  actual 
Slate  ;  and  the  Court  will  not  direct 
a  conversion  against  his  election,  be- 
cause, when  converted,  he  might 
immediately  reconvert  it  ;  for,  as  is 
quaintly  observed  by  Lord  Cowper^ 
in  Seeley  v.  Jago,  1  P.  Wms.  389, 
«» Equity,  like  nature,  will  do  nothing 
in  vain." 

fflio  may  e/ec^— An  infant  can- 
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not  elect,  {Carr  ▼.  Ellison,  2  Bro. 
C.  C.  66 ;  Van  v.  Barnelt,  19  Ves. 
102  ;)  nor  a  lunatic  :  {Ashley  v.  Pal^ 
mer,  1  Mer.  296 ;)  Dor  can  a  feme 
covert,  by  a  contract  or  ordinary 
deed  :  (Oldham  ▼.  Hughes,  2  Aik. 
452  ;  Frank  v.  Frank,  3  My.  &  Cr. 
171.)  But  although,  as  observed 
by  Lord  Hardwicke,  in  Oldham  v. 
Hughes,  2  Aik.  453,  •»  a  feme  covert 
cannot  alter  the  nature  of  money  to 
be  laid  out  in  land,  barely  by  a  con- 
tract or  deed ;  for,  lo  nlier  the  pro- 
perty of  il,  or  course  of  descent,  this 
money  must  be  invested  in  land, 
(and  sometimes  sham  purchases  have 
been  made  for  ihat  purpose,)  and  she 
may  then  levy  a  fine  of  the  land,  and 
give  it  10  her  husband,  or  any  body 
else  ;  there  is  a  way,  also,  of  doing 
this,  without  laying  the  money  out 
in  land,  and  that  is  by  coming  into 
this  Court,  whereby  the  wife  may 
consent  to  take  this  money  as  per- 
sonal estate ;  and  upon  her  being 
present  in  court,  and  being  exa- 
mined, (as  a  feme  covert  upon  a 
fine  is,)  as  to  such  consent,  it  binds 
this  money  articled  to  be  laid  out 
in  land,  as  much  as  a  fine  at  law 
would  the  land,  and  she  may  dis- 
pose of  it  lo  the  husband,  or  any 
body  else ;  and  the  reason  of  it  is 
this,  that  at  law,  money  so  articled 
to  be  laid  out  in  land,  is  considered 
barely  as  money,  till  an  actual  inves- 
titure, and  the  equity  of  this  Court 
alone  views  it  in  the  light  of  a  real 
estate  ;  and,  therefore,  this  Court 
can  act  upon  its  own  creature,  and 
do  what  a  fine  at  common  law  can 
upon  land ;  and  if  the  wife  has 
craved  aid  of  this  Court,  in  the 
manner  I  have  mentioned,  she  mi^ht 
have  changed  the  nature  of  this 
money  which  is  realised,  but  she 
cannot  do  it  by  will,"  The  neces- 
sity of  making  the  sham  purchases 
alluded  40  by  Lord  Hardwicke,  caus- 
ed much  incoovenieoce,  which  was 


attempted  to  be  remedied  by  39  & 
40  Geo.  3,  c.  56,  and  subsequentlj 
by  7  Greo.  4,  c.  45 ;  but  these  sta- 
tutes have  been  repealed  by  the  stat. 
3  <&  4  Will.  4,  c.  74,  whereby  a 
married  woman  can,  by  deed  exe- 
cuted in  compliance  with  its  provi- 
sions, make  her  election  to  take  or 
dispose  of  money  to  be  laid  out  ia  \ 
land.  See  3  &  4  Will.  4,  c.  74,  aod 
1  Hayes'  Intro.  4lh  ed.  186. 

Where  an  estate  is  directed  to 
*be  sold,  and  the  money  p«*g*|-i 
arising  from  the  sale  to  be  I-  ^ 
divided  among  several  persons,  nooe 
of  them,  as  is  laid  down  in  the  princi- 
pal case,  have  a  right  to  say  that  any 
part  shall  not  be  sold,  and  elect  to 
take  his  share  in  land  ;  for,  to  allow 
election  in  such  a  case,  would  be 
injurious  to  the  sale  of  the  entirety  : 
Deelh  v.  Hale,  2  Moll.  317;  Smith 
V.  Claxlon,  4  Madd.  484,  494; 
Chalmer  v.  Bradley,  1  J.  &  W.  59; 
Trower  v.  Knightley,  6  Madd.  134. 
But  if  money  be  directed  lo  be  laid 
out  in  land,  to  the  use  of  several  per- 
sons as  tenants  in  common,  any  one 
of  them  may  elect  to  take  his  share 
of  the  money,  for  the  residue  of  the 
money  may  be  quite  as  advao- 
tageously  invested  in  the  purchase 
of  land  as  the  whole  :  Seeley  v.  Jago, 

1  P.  Wms.  389  ;  IFalker  v.  Denne, 

2  Yes.  jun.  182  ;  a  remainderman 
may  elect,  but  not  so  as  to  afifect  the 
interests  of  the  owners  of  prior  es- 
tates ;  Lingen  v.  Sowray,  1  P. 
Wms.  173;  Pulleney  v.  Darling- 
ton, 1  Bro.  C.  C.  223  ;  Crabtree  t. 
Bramble,  3  Atk.  680 ;  Triquet  v. 
Thornton,  13  Ves.  345;  Stead  r. 
Ntwdigate,  2  Mer.  531.  A  tenant 
in  tail  of  money  to  be  invested  ia 
land,  might,  as  against  bis  issue, 
elect  to  take  it  in  its  actual  state,  and 
upon  his  election  immediate  payment 
would  be  made  to  him  by  the  Court. 
See  Benson  v.  Benson,  1  P.  Wms. 
130 ;  Shori  ? .  fFood,  1  P.  Wms. 
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470 ;  Edwards  r.  Couniut  of  War^ 
wickt  2  P.  Wnas.  173 ;  but  where 
there  are  remaiaders  o?er,  payment 
would  not  be  made  to  the  tenant  in 
tail  except  by  the  consent  of  the 
remainderman  :  Trafford  v.  Boehm, 
3  Atk.  440.  '« Upon  a  bill  by  tenant 
in  fee,"  says  Lord  Hardwicke, «» the 
Court  would  decree  it  to  be  paid  in 
money,  ^because  he  might  immedi- 
ately sell  the  land,  and  turn  it  into 
money ;  and  the  old  rule  was,  that 
the  Court  would  also  decree  it  so 
upon  a  bill  by  tenant  in  tail,  with 
remainders  over.  And  thus  it  stood, 
till  the  case  of  Colwall  v.  ShadweU, 
1  P.  Wms.  471,  485,  where  Lord 
Cowper  held,  the  remainderman 
should  have  his  chance,  as  it  could 
not  be  barred  but  by  recovery, 
which  required  time,  and  would  not 
direct  it  to  be  paid  in  money ;  and 
the  accident  of  the  death  of  tenant  in 
tail  in  that  case,  before  a  recovery, 
shewed  the  remainderman's  interest 
in  so  glaring  a  light,  that  it  has  es- 
tablished the  precedent  ever  since. 
But  where  the  remainder  can  be 
barred  by  fine,  the  Court  will  decree 
it  in  money :"  Cunningham  v. 
Moody t  1  Ves.  176.  See,  now,  3 
&  4  Will.  4,  c.  74,  s.  71,  which  en- 
acts, »»that  money  to  be  invested  in 
the  purchase  of  lands,  to  be  settled 
80  that  any  person,  if  the  lands  were 
purchased,  would  have  an  estate  tail 
therein,  shall,  for  all  the  purposes  of 
this  act,  be  treated  as  the  lands  to  be 
purchased,  and  be  considered  subject 
to  the  same  estates  as  the  lands  to  be 
purchased  would,  if  purchased,  have 
been  actually  subject  to ;  and  all  the 
-^-- .-,  previous  clauses  in  this  act, 
L  J  so  *far  as  circumstances  will 
admit,  shall  apply  to  such  money,  in 
the  same  manner  as  if  such  money 
were  directed  to  be  laid  out  in  the 
purchase  of  freehold  lands,  and  such 
lands  were  actually  purchased  and 
settled." 

36 


How  election  may  be  made,^^ 
Supposing,  however,  the  person  com- 
petent to  elect,  election  may  be  made 
either  by  express  declaration,  or  by 
acts  from  which  the  Court  will  pre- 
sume an  election  to  have  been  made. 
An  express  declaration  to  elect  may 
be  made  by  parol,  according  to  the 
opinion  of  Lord  Macclesfield^  in  Ed' 
wards  v.  The  Countess  of  Warwick^ 
2  P.  Wms.  174  ;  but  in  Bradish  v. 
GeCy  Amb.  229,  Lord  Hardwicke 
said,  that  although  very  slight  evi- 
dence of  the  intention  to  elect  would 
be  sufficient,  he  could  not  admit  that 
a  parol  declaration  would  be  suffi- 
cient, as  was  intimated  by  Lord 
Macclesfield  in  Edwards  v.  The 
Countess  of  Warwick.  However, 
in  Chaloner  v.  i^u^cAer,  cited  3  Atk. 
685,  where  the  dispute  was  between 
the  representative  of  personal  estate 
and  an  heir-at-law,  money  on  mort- 
gage agreed  to  be  laid  out  in  land 
for  the  husband  for  life,  for  the  wife 
for  life,  and  if  no  issue,  for  the  hus- 
band absolutely,  who,  after  the  wife's 
death  without  issue,  declared  it 
should  not  be  laid  out  in  land;  the 
Court  held,  if  the  question  concerned 
the  right  of  a  third  person,  the  de- 
clarations of  the  husband  should  not 
be  read ;  but  as  it  was  between  his 
personal  and  real  representative,  they 
should  be  read,  and  determined  it 
upon  the  declaration  only.  See,  also, 
Pulteney  v.  Lord  Darlington^  1 
Bro.  C.  C.  237  ;  TVheldale  v.  Par- 
tridge, 8  Ves.  236,  where  both  Lord 
Thurlow  and  Lord  Eldon  consider 
that  election  may  be  declared  by 
parol.  The  dictum,  therefore,  of 
Lord  Hardwicke  to  the  contrary  may 
be  considered  as  overruled.  Where 
a  person  entitled  absolutely,  or  sub- 
ject to  a  preceding  life  interest,  to  a 
fund  to  be  invested  in  the  purchase 
of  land,  bequeaths  it  by  the  descrip- 
tion of  so  much  money  agreed  to  be 
laid  out  in  land,  this  bequest  will 
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ebow  a  sufficient  intention  to  elect  to 
take  the  fund  as  personalty;  and 
therefore,  being  divested  of  the  real 
uses,  it  would,  previous  to  the  late 
Will's  Act,  1  Vict,  c.  26,  have  passed 
to  the  legatee,  although  the  will  was 
unattested  ;  but  without  such  a  par- 
ticular interposition  of  the  testator 
manifesting  his  intention,  it  would 
remain  as  land,  and  would  conse- 
quently belong  to  the  devisee  or  re- 
presentative of  the  real,  not  of  the 
personal  estate.  See  Pulteney  v. 
Darlington,  1  Bro.  C.  C.  236,  236 ; 
3  P.  Wms.  note  (c),  and  cases  there 
cited. 

The  presumption  that  a  person 
has  made  an  election  will  arise  from 
very  slight  circumstances :  FuHe- 
ney  v.  Darlington,  1  Bro,  C.  C. 
238 ;  Van  v.  Bamett,  19  Ves.  100. 
Thus,  if  a  person  keeps  land  unsold, 
a  presumption  will  arise  that  he 
r*R»it^i  *el^cted  to  lake  it  as  land  ; 
L  ^^^J  ^»hby  V.  Palmer,  1  Mer. 
301  ;  Crabtree  v.  Bramble,  3  Atk. 
688;  Jnwood  v,  T\oyne,  2  Eden, 
148 ;  but,  in  Eirkmun  v.  Milea,  13 
Ves.  338,  where  the  persons  entitled 
to  the  proceeds  to  arise  from  the 
sale  of  land  had  entered  upon  and 
occupied  it  for  two  years,  and  nei- 
ther they  nor  the  trustees  had  taken 
any  steps  to  sell  the  estate,  nor  had 
they  made  any  requisition  to  the 
trustees  for  that  purpose.  Sir  ff  i7- 
Kam  Orant,  M.  R.,  held,  "that 
only  two  years  was  too  short  to  pre- 
sume an  election."  In  Daviea  v. 
Jishford,  15  Sim.  44,  real  estates 
were,  by  marriage  settlement,  con- 
veyed to  trustees,  in  trust  to  sell, 
and  to  hold  the  proceeds  in  trust  for 
the  husband  and  wife  for  their  lives 
successively,  remainder  in  trust  for 
their  children,  remainder  in  trust  for 
their  survivor  of  the  husband  and 
wife  absolutely;  there  was  no  child 
of  the  marriage.  The  husband  sur- 
vived his  wife,  and  after  her  death 


consulted  his  tolieilora  upon  his 
rights  under  the  aettlement ;  and 
they,  having  advised  him  that  he 
was  entitled  to  the  whole  beneficial 
interest  in  the  estates,  he  got  posses- 
sion of  the  settlement  and  of  the  title- 
deeds,  and  remained  in  possession 
of  them,  and  also  of  the  estates,  until 
his  death.  It  was  held  by  Sir  JL 
Shadwelly  V  C,  that  he  thereby  had 
elected  to  take  the  estates  as  land. 
•<I  admit,"  said  his  Honor,  ««that 
the  settlement  contained  a  clear  trost 
for  sale,  "which  must  have  been  exer- 
cised unless  the  husband  did  sonoe 
act  which  shewed  that  he  meant  the 
trust  to  be  at  an  end,  and  to  take  the 
estates  as  land.  It  does  net  dis- 
tinctly appear  in  whose  custody  the 
title-deeds  originally  were  ;  but  it  is 
clear  that  there  was  a  change  in  the 
possession  of  them,  and  that  the  hus- 
band got  them  into  his  custody. 
Now,  was  not  that,  of  necessity,  a 
destruction  of  the  trust  T  For  the 
trustees  could  not  have  compelled 
the  husband  to  deliver  np  the  deeds, 
and  without  doing  so,  they  could  not 
have  made  any  effectual  sale  of  the  es- 
tates. Therefore,  it  seems  to  me,  that, 
by  consulting  upon  his  rights  under 
the  settlement,  and  then  taking  the 
deeds  into  his  possession,  (from 
whom  or  by  what  means  he  obtained 
them  is  immaterial,)  he  made  a 
clear  election  to  take  the  estates  as 
land." 

Where  securities  for  moneys  were 
assigned  to  trustees,  to  be  invested 
in  land  to  be  settled  upon  a  roan  and 
his  wife  for  life,  with  an  ohimate 
limitation  to  the  man's  right  heirs ; 
he  died  after  some  of  the  money  had 
been  put  out  upon  other  securities, 
in  trust  for  the  husband;  hi$  txetu^ 
tors  and  administrator b.  Lord 
Keeper  Hareourt  held,  that  the  hus- 
band had  elected  to  take  the  securi- 
ties as*  personal  estate,  upon  the 
ground  that  the  placing  the  money 
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oat  upon  difTereDi  trusts  was  an 
alteration  of  the  nature  of  ii,  since 
the  testator's  declaring  the  trust  to 
hi8  exectUora  and  adminisiraiors, 
r«RftAl  ^^^^"^^^  tantamount  with  his 
L  -^  having  declared  that  it  should 
not  go  to  his  heir :  Lingen  v.  Sow^ 

y,  1  P.  Wnis.  172, 

Upon  the  same  principle,  in  the 
case  of  land  to  be  converted  into 
money.  Lord  Hardwicke^  held,  that 
a  grant  of  a  lease,  reserving  rent  to 
the  grantor,  her  heira  and  assigns, 
was  strong  evidence  of  the  intention 
of  the  grantor  to  elect  that  it  should 
continue  as  land.  His  Lordship  ob- 
served, that  the  grantor  had  reserv- 
ed rents  to  herself,  her  heirs  and 
assigns,  and  that  it  was  said  by  the 
plaintifl**s  counsel,  that  she  could 
not  do  otherwise^  and  that  it  was 
very  true  that  she  could  not ;  yet, 
though  she  could  not  reserve  other- 
wise, there  was  equal  reason  in  the 
present  case  to  hold  it  as  her  intent 
that  it  should  go  to  her  heir,  as,  in 
Lingen  v.  Sowray,  to  the  executors, 
and  that  would  be  sufficient  to  de- 
termine the  question  between  the 
representative  of  the  personal  estate 
and  the  heir :  Crabtree  v.  Bramble, 
8Atk.  680,689. 

Where  the  person  absolutely  en- 
titled to  money  to  be  laid  out  in  land 


receives  the  money  from  the  trustees, 
be  elects  to  take  it  as  money ; 
Pulteney  v.  Lord  Darlington,  1 
Bro.  C.  C.  238  ;  Trafford  v.  Boehm, 
3  Aik.  440 ;  Book  v.  ^orth,  1  Ves. 
46L 

These  remarks  may  be  concluded 
with  the  observation,  that  the  doc* 
trine  of  conversion  proceeds  upon 
the  principle,  that  equity  considers 
what  ought  to  be  done  as  done. 

It  follows,  therefore,  that  the  ne- 
glect of  trustees  to  perform  their 
duty,  either  by  converting  land 
into  money  or  money  into  land, 
will  not  affect  the  rights  of  others. 
«  The  forbearance  of  the  trustees,'* 
says  Sir  /.  Jekyll,  <•  in  not  doing 
what  it  was  their  office  to  have 
done,  shall  in  no  sort  prejudice  the 
cestui  que  trusts,  since  at  that  rate 
it  would  be  in  the  power  of  trustees, 
either  by  doing  or  delaying  to  do 
their  duty,  to  afiect  the  right  of 
other  persons,  which  can  never  be 
maintained.  Wherefore,  the  rule  in 
all  such  cases  is,  thai  what  ought  to 
have  been  done  shall  be  taken  as 
done;  and  a  rule  so  powerful  it  is 
as  to  alter  the  rery  nature  of  things, 
to  make  money  land,  and  on  the 
contrary,  turn  land  into  money  :'* 
lAchmere  v.  Earl  of  Carlisle,  3  P. 
Wms.  215. 


The  authority  of  the  principal 
case  has  been  repeatedly  recognized 
in  the  American  Courts,  and  the 
doctrine  established  by  it  may  be  re- 
garded as  received  generally  through- 
out this  country.  A  leading  case  is 
Craig  T.  Leslie,  3  Wheaton,  564, 
where  the  subject  was  ably  and 
thoroughly  discussed.  The  ques- 
tion, there,  was,  whether  lands  de- 
Tised,  with  personal  estate,  to  besold. 


and  the  proceeds  of  the  whole  given 
to  an  alien,  amounted  to  a  bequest 
of  money,  which  an  alien  could  take, 
or  to  a  devise  of  land,  which  he 
could  not  take,  and  the  decision  was 
in  favour  of  the  former.  "Wer* 
this  a  new  question,*'  said  Washing- 
ton, J.,  in  delivering  the  opinion  of 
the  Court,  «Mt  would  seem  extremely 
difficult  to  raise  a  doubt  respecting 
it.    The  common  sense  of  mankind 
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would  determine,  that  a  derise  of 
money,  the  proceeds  of  lands  direct- 
ed to  be  sold,  is  a  devise  of  money, 
notwithstanding  it  is  to  arise  out  of 
land ;  and  that  a  devise  of  land,  which 
a  testator  by  his  will  directs  to  be  pur- 
chased, will  pass  an  interest  in  the 
land  itself,  without  regard  to  the 
character  of  the  fund  out  of  which 
the  purchase  is  to  be  made.  The 
settled  doctrine  of  the  Courts  of 
equity  corresponds  with  this  obvious 
construction  of  wills,  as  well  as  of 
other  instruments,  whereby  land  is 
directed  to  be  turned  into  money,  or 
money  into  land,  for  the  benefit  of 
those  for  whose  use  the  conversion 
is  intended  to  be  made.  In  the  case 
of  Fletcher  v.  Aihbumer^  (1  Bro. 
Ch.  Cas.  497,)  the  Master  of  the 
Rolls  says,  that  « nothing  is  better 
established  than  this  principle,  that 
money  directed  to  be  employed  in 
the  purchase  of  land,  and  land  di- 
rected to  be  sold  and  turned  into 
money,  are  to  be  considered  as  that 
species  of  property  into  which  they 
are  directed  to  be  converted,  and 
this,  in  whatever  manner  the  direc- 
tion is  given.'  He  adds,  *  the  owner 
of  the  fund,  or  the  contracting  par- 
ties, may  make  land  money,  or 
money  land.  The  cases  establish 
this  rule  universally.'  This  decla- 
ration is  well  warranted  by  the  cases 
to  which  the  Master  of  the  Rolls 
refers,  as  well  as  by  many  others. 
(See  Dougherty  v.  Bull,  Z  P.  Wms. 
320.  FealeB  v.  Compton,  Id.  368. 
Trelawney  v.  Booth,  2  Aik.  307.) 
The  principle  upon  which  the  whole 
of  this  doctrine  is  founded  is,  that 
a  Court  of  Equity,  regarding  the 
substance,  and  not  the  mere  forms 
and  circumstances  of  agreements  and 
other  instruments,  considers  things 
directed  or  agreed  to  be  done,  as 
having  been  actually  performed, 
where  nothing  has  intervened  which 
ought  to  prevent  a   performance." 


The  same  principle  is  re-affirmed  in 
Peter  v.  Beverly^  10  Peters.  634, 
663.  See,  also,  Taylor  et  al.  ▼. 
Benham,  6  Howard's  Sup.  Ct.,  234, 
260. 

This  doctrine  will  be  found  laid 
down  in  almost  the  same  language 
in  Smith  v.  MeCrary,  3  Iredell's 
Equity,  204,  207;  The  Common- 
wealth V.  Martinis  executors  and  de- 
visees, 6  Munford,  117,  121,  12«  ; 
Tazewell  and  al,  v.  Smith's  adm'r^ 
1  Randolph,  313,  320;  Praii  t. 
Taliaferro,  3  Leigh,  419,  421,  427 ; 
Siler,  Price  Sf  Co.  v.  McClanachan 
et  als,  2  Graitan,  280;  Hurtt  v. 
Fisher,  1  Harris  &  Gill,  88,  96; 
Leadenham  v.  Nicholson,  Id.  267, 
277 ;  Gott  v.  Cooke,  7  Paige,  523, 
634.  <«  Upon  the  principles  of 
equitable  conversion,"  said  the  Chao- 
celbr,  in  LoriUard  v.  Coster,  5  Id. 
173,  218,  «•  money  directed  by  the 
testator  to  be  employed  in  the  pur- 
chase of  land,  or  land  directed  to  be 
sold  and  turned  into  money,  is,  in 
this  Court,  for  all  the  purposes  of 
the  will,  considered  as  that  species 
of  property  into  which  it  is  directed 
to  be  converted  ;  so  far  as  the  pur- 
poses for  which  such  conversion  is 
directed  to  be  made  are  legal,  and 
can  be  carried  imo  effect.  The  same 
principle  is  also  applicable  to  the 
case  of  a  direction  in  a  will  to  sell 
one  piece  of  land  and  to  convert  it 
into  another,  for  the  purposes  of  the 
will,  by  investing  the  proceeds  of 
the  sale  in  the  purchase  of  such 
other  lands,  under  a  valid  power  in 
trust  to  make  such  sale  and  reinvest- 
ment. The  whole  doctrine  of  equit- 
able conversion  depends  upon  the 
well  established  and  familiar  prin- 
ciple, that  a  Court  of  Equity  looks 
upon  that  as  done,  which  the  partie*8 
to  an  agreement,  or  marriage  setile- 
rocnt,  have  contracted  to  do,  or  which 
the  testator  by  his  will  has  directed 
to  be  done  ;  so  far  as  the  contract  of 
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the  parties,  or  the  will  of  the  dece- 
dent,  could  h(i?e  been  carried  into 
effect,  without  violating  any  equita- 
ble principle  or  rule  of  law." 

The  .principle  that,  in  equity,  land 
directed  to  be  converted  into  money, 
or  money  directed  to  be  converted 
into  land,  is  to  be  treated  as  that  spe- 
cies of  property  into  which  the  one 
or  the  other  is  so  directed  to  be  con- 
verted, was  fully  adopted  in  Penn- 
sylvania, in  AlltHon^  executor  of 
Henderson  v.  Wilson^s  executors^ 
13  Sergeant  &,  Rawle,  330,  332, 
end  was  vindicated,  in  point  of  rea- 
son, with  great  force,  by  Chief  Jus- 
lice  Gibson,  in  Morrow,  for  the  use 
of  the  Heirs  of  hett  v.  Brenizer,  2 
Rawle,  185,  189;  and  has  ever 
since  been  fully  maintained  in  that 
State;  Burr  v.  Sim,  1  Wharton, 
252,  262;  miling  v.  Peters,  7 
Barr,  287,  290.  The  Courts  of  Ken- 
tacky,  though  they  do  not  reject  the 
principle,  obviously  regard  it  with 
disfavour:  See  Clay  and  Craig  v. 
Hart,  7  Dana,  1,  11,  12;  Samuel 
V.  SamueVs  ad*s,  Heirs,  ^c,  4  B. 
Monroe,  245, 253. 

A  devise  of  land  to  be  sold,  or  of 
money  to  be  laid  out  in  land,  works 
a  conversion  from  the  death  of  the 
testator:  See  Van  Vechten  v.  Van 
Veghten,  8  Paige,  106,  124,  129.  If 
the  conversion  is  absolutely  directed, 
it  matters  not  that  the  time  of  the 
sale  is  postponed.  A  devise  of  lands 
to  be  sold,  after  a  life  estate  arising 
under  the  will,  and  the  proceeds  dis- 
tributed to  certain  persons,  is  a  pe- 
cuniary bequest  to  those  persons, 
vesting  from  the  death  of  the  testa- 
tor; Fairly  v.  Kline,  Penninprton, 
754;  Beading  v.  Blackwell,  Bald- 
win, 166;  Binehart  and  fVife  v. 
Harrison^s  executors,  Id.  177.  An 
agreement,  also,  between  proper  par- 
ties will  produce  a  transmutation  in 
equity,  from  the  time  that  the  agree- 
ment takes  efiect  legally ;  See  Naglee 


V.  Ingersoll,  7  Barr,  185,  196.  A 
conveyance  to  a  trustee,  in  trust 
forthwith  to  buy  or  sell,  for  the 
grantor's  benefit,  makes  an  imme- 
diate conversion.  In  Siter,  Price,  fy 
Co.  V.  M^Clanachan  et  als.,  2  Grat- 
lan,  280,  a  husband  and  wife  con- 
veyed the  equity  of  redemption  ia 
the  wife's  land  to  a  trustee  to  sell 
for  their  use  and  benefit ;  and  it  was 
decided  that  the  properly  thereby, 
in  equity,  became  converted  into 
money,  and  brought  under  the  con- 
trol of  the  husband,  as  personalty. 
"The  effect  of  this  deed,"  said 
Baldwin,  J.,  <*was,  in  the  con- 
templation of  a  court  of  equity,  to 
convert  the  property  thereby  con- 
veyed from  realty  into  personally. 
It  is  well  settled,  that  land  directed 
or  agreed  to  be  sold  and  turned  inlo 
money,  (upon  ihe  principle  that 
what  is  agreed  or  ought  to  be  done, 
is  considered  as  done,)  shall  be  treat- 
ed as  immediately  assuming  the 
quality  of  personalty,  and  as  continu- 
ing impressed  with  that  character, 
until  some  person  entitled  to  the 
proceeds^  shall  elect  to  take  the  sub- 
ject in  its  original  character  of  land." 
It  is  agreed  in  the  American 
cases,  that  Lord  Rosslyn's  notion,  in 
Walker  v.  Denne,  2  Ves.  Jr.,  170, 
176,  that  there  is  no  equity  as  be- 
tween the  heir  and  personal  repre- 
sentative, to  have  the  property  in  any 
other  form  than  that  inwhich  it  actually 
is  at  the  death  of  the  person  through 
whom  they  claim,  is  completely  over- 
ruled, and  that  the  will  of  the  origi- 
nal testator  operates,  positively  and 
effectively,  upon  the  subject,  such 
character  as  be  has  thought  proper 
to  direct :  See  Tazeivell  and  aL  v. 
Smith's  adm'r,  1  Randolph,  313, 
321  ;  Pratt  v.  Taliaferro,  3  Leigh, 
419,  423,  429;  Craig  v.  Leslie,  3 
Wheafon,  564,  579. 

Conversion  of  Land  into  money. 
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— Where  land  is  directed  by  will  to 
be  8old  aud  converted  into  money, 
the  interest  rests  in  the  parties  en- 
titled, as  personal  estate ;  Ferguson  ^ 
wife  ▼.  Stuart'* 8  executors^  14  Ohio, 
140,  146.  If  one  of  the  parties 
entitled,  dies  before  an  actual  sale, 
the  fund  will  go  to  his  personal  re- 
presentative as  money,  since  the 
party  himself  would  have  taken 
money ;  Smith  v.  McCrary,  3  Ire- 
dell's Equity,  204,  207 ;  Pratt  v. 
Taliaferro,  3  Leigh,  4 1 9, 428 :  Read- 
ing V.  Blackwell,  Baldwin,  166; 
Marsh  v.  Wheeler^  2  Edwards, 
167,  160;  if  the  party  is  a  feme 
covert^  and  she  dies  at  any  time  af- 
ter the  testator,  her  husband  as  her 
personal  representative  will  take  the 
bequest  as  personalty ;  Hurtt  ▼. 
Fisher,  1  Harris  &  Gill,  88,  96;  per 
Coalter,  J.,  in  The  Commonwealth 
V.  Martin's  executors  and  devisees, 
5  Munford,  117,  127:  See  also, 
Siter,  Price  ^  Co.  v.  MClanachan 
et  als.,  2  Grattan,  280 ;  Fairly  v. 
Kline,  Pennington,  754 ;  and  upon 
his  death  before  the  sale,  it  will  go 
to  his  personal  representative;  Eine^ 
hart  fy  Wife  v,  Harrison's  Execu- 
tors,  Baldwin,  177,  187.  A  person 
to  whom  are  bequeathed  the  pro- 
ceeds of  land  directed  to  be  sold,  has 
no  estate  in  the  land,  but  only  an 
interest  in  the  execution  of  the  trust: 
he  has  no  such  interest  in  real  estate 
as  can  be  bound  by  the  lien  of  a 
judgment,  and  a  sale  of  his  interest 
under  an  execution  against  the  land 
passes  nothing  to  a  purchaser  at  the 
sheriflTs  sale;  Allison,  Executor  of 
Henderson  t.  fVilson^s  Executors, 
13  Sergeant  &  Rawie,  330,  332; 
Morrow  v.  Brenizer,  2  RawIe,  185, 
188;  Hartman's  Estate,  4  Id.  39, 
44  ;  Winter  cast  and  others  v.  Smith, 
Id.  177,  184;  Stuck  v.  Mackey,  4 
Watts  &  Sergeant,  196,  197;  Wil 
ling  V.  Peters,  7  Barr,  287,  290. 
Land  devised  to  be  sold  and  the 


proceeds  given  to  an  alien,  or  land 
agreed  to  be  converted  into  pcrsonil 
estate,  is  so  completely  personal  e^ 
tate  in  equity,  that  an  alien  is  capa- 
ble of  taking  the  full  benefit  of  the 
property ;  Craig  v.  Leslie,  3  Whea- 
ton,  564;  Anstice  ▼.  Brown,  6 
Paige,  448:  See,  also.  The  Om 
monwealth  v.  Martinis  executon 
and  devisees,  5  Munford,  117.  If 
land  be  directed  to  be  converted  into 
personal  estate,  the  will,  in  respect  to 
the  dispositions,  mast  be  goferoel 
by  the  rules  of  law  applicable  to 
limitations  of  personal  property; 
Burrill  v.  Sheil,  2  Barbour's  S.  C. 
459,  470.  Upon  the  principle  of 
equitable  conversion,  the  purchase- 
money  of  lands  contracted  to  be  sold 
during  the  lifetime  of  the  testator, 
whether  paid  before  his  death  or 
afterwards,  is  a  part  of  his  personal 
estate ;  and  if  not  legally  bequeathed 
by  the  will,  will  be  distributed  to  the 
widow  and  next  of  kin,  as  personal  as- 
sets ;  Hawley  v.  James,  5  Paige,  323, 
456;  Drenkle's  Estate,  3  Barr,  377. 

Conversion  of  Money  into  Lani 
— Money  directed  to  be  laid  out  ia 
land,  and  held  on  certain  trusts, 
must  be  considered  and  treated  as 
real  estate,  for  the  purpose  of  de 
ciding  on  the  validity  of  the  settle- 
ment directed  ;  Hawley  v.  James,  ^ 
Paige,  323,  443 ;  Gott  v.  Cook,  7 
Id.  523,  534. 

The  question  of  conversion  de- 
pends on  the  intention  of  the  testa- 
tor, which  need  not  be  expressly 
declared,  but  may  be  derived  from 
the  general  effect  of  ihe  will ;  Burr 
V.  Sim,  1  Wharton,  252,  262.  But, 
to  operate  as  an  immediate  confe^ 
sion  from  the  testator's  death,  tb« 
direction  to  convert  for  the  purposes 
intended,  must  be  absolute  and  pe- 
remptory; Arnold  V.  Oilbert,  3 
Sandford,  533,  556.  A  contingent 
power,  or  direction,  or  agrecmcat 
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to  conyert,  does  not  efiect  an  imme« 
diatc,  equitable  conrersion ;  Naglee 
y.  IngersoU,  7  Burr,  185,  196,  197: 
nor  does  a  discretion  to  executors  to 
sell,  if  they  think  proper,  or  to  sell 
any  land  which  they  think  proper, 
work  a  conversion  before  the  discre- 
tion is  determined  by  a  sale ;  Clay 
4"  Craig  V.  Hart,  7  Dana,  1,11;  ^latn- 
uel  V.  SamuePs  ad*$,  hexr$,  ^c,  4 
B.  Monroe,  245,  263 ;  MorUgomtrj/f 
et  uxor  y.  Millxkeru  tt  uxor  et  al.  1 
Smedes  &  Marshall's  Chancery,  495, 
498 ;  Pratt  v.  Talliqferro,  3  Leigh, 
419,  430.  Where  the  direction  or 
intention  to  sell  is  absolute  and  cer- 
tain,  but  the  time  of  sale  is  discre- 
tionary with  the  executors  or  trus- 
tees, the  question  of  equitable  con- 
version has  been  differently  deter- 
mined in  different  courts.  In  Christ- 
ler^s  Executor  ^c.  y.  Meddia^  Ad" 
mV,  6  B.  Monroe,  35,  a  devise  of 
land  to  a  trustee, «« to  be  by  him  sold 
at  any  time  he  may  think  best,*'  was 
bekl  not  to  effect  a  conversion  from 
the  testator's  death.  <•  Real  estate," 
said  Ewing,  C.  J.,  <m'8  converted 
into  personally,  immediately  on  the 
death  of  the  devisor,  only  where  the 
direction  to  sell  is  positive,  without 
limitation  as  to  time,  and  without 
discretion  on  the  part  of  those  to 
whom  the  power  to  sell  is  delegated. 
If  discretion  is  given,  as  in  the  case 
before  us,  the  conversion  does  not 
take  place  until  the  sale  is  made.'* 
But  the  weight  of  authority  is  the 
other  way,  and  in  favour  of  the 
principle  that  if  the  direction  to  sell 
is  absolute,  a  discretion  as  to  time 
and  manner,  will  not  suspend  the 
conversion.  In  Tazewell  and  al,  v. 
Smith's  Mm'r,  1  Randolph,  313, 
319,  820,  a  testator  had  directed  all 
his  estate,  real  and  personal,  to  be 
sold  by  his  executors,  or  such  of 
them  as  shall  qualify,  «•  at  any  time, 
and  in  any  manner,  he  or  they  shall 
think  proper,"  and  the  income  of  the 


proceeds  to  be  distributed  between 
his  two  sons.  It  was  decided  that 
an  immediate  conversion  in  equity 
took  place,  and  that  the  discretioa 
as  to  the  time  of  sale  had  no  efflect 
upon  the  question.  ''In  every  in- 
stance of  a  sale  by  an  executor,'* 
said  Cabell,  J.,  »  some  time  must,  of 
necessity,  elapse  between  the  death 
of  the  testator  and  the  sale;  and 
something  is  almost  invariably  left 
to  the  discretion  of  the  executor,  as 
to  the  time  of  selling.  Yet  that 
makes  no  difference  where,  as  in 
this  case,  the  direction  to  sell  is  im- 
perative. •  •  •  The  important  question 
is,  whether  the  character  of  land  or 
money  is  definitively  and  imperatively 
affixed,  by  the  will,  to  the  property; 
for,  the  character  thus  impressed 
upon  it,  will  remain  so  impressed, 
until  some  person  having  a  right  to 
elect,  elects  to  take  it  in  its  original 
character.  Ashhy  v.  Palmer,  (1  Mer. 
296;  2  Mad.  108, 9, 10,  and  the  cases 
there  cited.)  Land,  therefore,  thus 
impressed  with  the  character  of  mo- 
ney, will,  until  election  be  made  to 
take  it  as  land,  pass  as  money,  al- 
though it  has  not  been  actually  con- 
verted into  money.  The  counsel 
for  the  appellants  relied  upon  the 
principle  laid  down  in  Walker  y, 
Derme,  (2  Ves.  170,)  that  the  pro- 
perty will  pass  according  to  the  state 
in  which  it  happens  to  be  at  the 
death  of  the  person  from  whom  it  is 
claimed.  But  that  principle  has 
been  repeatedly  overruled*;  Wheldale 
y.  Partridge,  (8  Ves.  227 ;)  Bid^ 
dulph  V.  Biddulph,  12  Ves.  161 ; 
JKirkman  v.  Milfs,  (18  Ves.  838;) 
Ashby  v.  Palmer,  (1  Mer.  296.) 
The  other  cases  relied  on  have  no 
application.  In  all  of  these,  there 
was,  from  some  cause  or  other  a  re* 
suhing  trust,  in  whole  or  in  part,  for 
the  heir  at  law  of  the  testator.  But, 
in  the  case  before  us,  the  conversion 
into  money  is  imperative,  to  every 
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intent,  out  and  out ;  and  the  whole 
proceeds  of  sale,  after  payment  of 
debts,  are  given  as  personal  properly 
to  the  two  sons  of  the  testator."     In 
like  manner,  in  a  case  in  New  York, 
where  a  testator  directed  his  execa- 
tors,  all,  or  such  of  them  as  might 
undertake    the    trust,    after  paying 
legacies,  «*to  sell  and  dispose  of  the 
remainder  of  his  estate,  both  real  and 
personal,  to  the  best  advantage  in 
their  power,  and  as  sound  discretion 
directs,"  and  divide  the  whole  pro* 
ceeds  equally  among  his  children,  it 
was  held  that  an  absolute  conversion 
took  place  from  the  testator's  death. 
"Under  this  clause,"  said  the  As- 
sistant Vice  Chancellor,  •>  although 
there  was  a  discretion  as  to  the  time 
of  sale,  the  direction  to  sell  the  real 
estate  was  absolute  and  imperative. 
It  was  only  after  such  sale,  that  it 
could  be  divided,  or  indeed  that  it 
was  to  be  received,  by  the  children. 
The  gift  to  them  was  not  of  land, 
bat  of  the  proceeds  of  land  to  be 
sold,  and  of  personal  estate.     Thus, 
the  quality  of  personalty  was  given 
to  the    produce  of  this  real  estate 
to  all  intents  \  and  not  merely  for 
any  particular  purpose  of  the  will. 
There  was,  therefore,  an  equitable 
conversion  of  this  real  estate,  and  it 
is  to  be  considered  in  this  court,  as 
having  been   personal  property  for 
all  the  purposes  of  the  will :"  Mar* 
tin  V.  Sherman,  2  Sanford,  341,  343. 
Again,  where  a  testator  devised  and 
bequeathed*  to  his  executors,  all  his 
estate,  real  and  personal,  to  sell  such 
estate  or  any  part  of  it,  whenever 
they  should  think  fit,  with  authority 
to  lease ;  and  gave  directions  as  to 
the  disposal  of  the  proceeds  of  the 
sale  or  leases,  it  was  held  that  a  con- 
version took  place  from  the  testator's 
death.     ««The  intent  and  direction 
of  the  testator  to  sell  the  land  was 
absolute,  or  tout  and  out'  for  all  pur- 
poses," said  Jewett,  Ch.  J.,  in  the 


Court  of  Appeals.  ^The  discretion 
of  the  executor  in  respect  to  the  «ile« 
related  merely  to  the  time  wfaeo, 
&c, :"  Stagg  v.Jackion,  1  Comstock, 
206,  212.  When  the  direction  to 
sell  is  for  a  particular  purpose,  only, 
it  may  frequently  happen  that  a  di- 
rection as  to  lime  will  be  connected 
with  a  contingency  as  to  the  fact  of 
sale  :  but  where  the  real  estate  or  a 
general  residue  of  it  is  mixed  up 
with  the  personal  estate,  and  the 
whole  ordered  lo  be  convened  into 
money,  for  distribution  to  persons 
surviving  the  testator,  the  intent  to 
convert  is  absolute,  and  the  fact  of 
an  ultimate  conversion,  if  not  arrested 
by  election,  is  certain  ;  and  in  such 
a  case,  a  discretion  as  lo  time  or 
manner  is  without  influence  upon 
the  question. 

Election. — It  is  well  settled  that 
the  party,  or  all  the  parties,  interest- 
ed, may  elect  to  take  the  property  in 
that  character,  from  which  the  testa- 
tor has  directed  it  to  be  convened ; 
and  upon  such  election  being  de- 
clared, the  property  is  converted  back 
into  its  original  condition.  Land 
ordered  to  be  sold,  if  the  panics 
elect  lo  take  it  as  land,  becomes 
real  estate  again  and  is  bound  by 
a  judgment;  Stuck  v.  Mackey,  4 
Walts  &  Sergeant,  196.  The  pro- 
perty is  considered  in  equity  as  being 
completely  converted,  upon  the  tes- 
tator's death,  and  as  continuing  ia 
that  state,  until  competent  parties, 
by  legal  and  sufficient  acts  or  decla- 
rations, determine  their  election  to 
have  it  in  its  former  character.  This 
right  of  election,  is  given  merely  for 
the  convenience  of  the  parties,  and 
upon  the  ground,  that  as  they  might, 
after  an  actual  conversion,  reconvert 
the  property  into  its  former  quality, 
equity  will  for  their  benefit,  and 
upon  a  proper  manifestation  of  their 
intention,  consider  the  re-conversion 
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as  effected.  <*  Where  the  whole 
beneficial  interest,"  says  Washing- 
ton,  J.,  in  Craig  ▼.  Leslie^  3  Whea- 
ton,  564, 578,  «>  in  the  money  in  one 
case,  or  in  the  land  in  the  other, 
belongs  to  the  person  for  whose  use 
it  is  given,  a  court  of  equity  will  not 
compel  the  trustee  to  execute  the 
trust  against  the  wishes  of  the  cestuy 
que  trust ,  but  will  permit  him  to  take 
the  money  or  the  land,  if  he  elect  to 
do  so  before  the  conversion  has  been 
actually  made  ;  and  this  election  he 
may  make,  as  well  by  acts  or  decla* 
rations,  clearly  indicating  a  deter- 
mination to  that  effect,  as  by  appli- 
cation to  a  court  of  equity.  It  is  this 
election,  and  not  the  mere  right  to 
make  it,  which  changes  the  character 
of  the  estate  so  as  to  make  it  real  or 
personal,  at  the  will  of  the  party 
entitled  to  the  beneficial  interest.*' 
••  This  right  of  election,"  says  Gilh 
son,  J.,  in  Mliaon  v.  Wilson* s  Exe* 
eutorSf  13  Sergeant  &  Rawle,  330, 
883,  «•  must  be  exercised  before  the 
property  is  converted  ;  and  until  it 
be  actually  exercised,  the  property 
bears  the  same  character,  and  re- 
mains subject  to  the  same  rules  of 
transmission  to  representatives  as  if 
the  conversion  were  actually  made." 
««Land  once  impressed  with  the 
character  of  money,"  says  Rogers^ 
J.  in  Burr  v.  Sim,  1  Wharton,  252, 
365,  <«must  remain  so  impressed, 
until  some  person  elects  to  take  it  in 
its  original  character  as  land.  .  •  . 
It  is  certain,  that  the  devisee  may 
take  it  himself  in  the  shape  of  land 
or  money ;  but  when  there  has  been 
a  conversion  in  the  contemplation  of 
the  Court,  the  onus  of  showing  that 
the  property  ought  to  pass  under  a 
diflerent  denomination,  by  proving 
an  act  in  the  donee,  indicating  his 
intention  to  that  efilect,  lies  on  the 
party  who  claims  it  in  its  original 
state."  And  as  the  inherent  right 
of  election  will  not,  unless  exercised, 
arrest  the    original   conversion,  or 


work  a  re-conversion,  so  an  ex- 
press right  of  election  to  take  the 
property  in  its  unconverted  shape 
will  not,  till  exercised,  prevail  over 
a  direction  to  convert ;  Pratt  v.  Ta- 
liaferro, 3  Leigh,  419. 

An  infant  cannot  make  an  election 
80  as  to  change  the  character  of  pro- 
perty, nor  can  his  guardians ;  Burr 
V.  Sim,  1  Wharton,  252,  265: 
though  a  court  of  equity  may  elect 
for  him ;  Turner  v.  Street,  2  Ran- 
dolph, 404 ;  Pratt  v.  Taliaferro,  8 
Leigh,  410,  428.  A  feme  covert 
cannot  elect,  by  a  simple  declaration 
or  act  in  pais;  and  it  has  been  held 
in  Virginia,  that  her  husband  cannot 
elect  for  her,  but  that  she  may  make 
a  valid  election  under  a  commission 
from  the  court  of  chancery,  directing 
her  privy  examination  separate  and 
apart  from  her  husband  ;  by  analogy 
to  the  solemnities  attending  the  levy 
of  a  fine  in  England,  or  the  privy 
examination  of  a/erne  covert  in  that 
state  ;  Pratt  v.  Taliaferro,  3  Leigh, 
419,  429,  432  ;  Siter,  Price  fy  Co. 
T.  McClanachan  et  als.,  2  Orattan, 
280,  296 :  in  Kentucky,  also,  it  is 
considered,  that  where  the  testator's 
will  has  made  a  conversion  of  land 
into  money,  the  husband  of  a  feme 
covert  cannot  have  the  property  con- 
veyed to  him,  so  as  to  deprive  his 
wife  of  her  equity  to  a  settlement ; 
Samuel  v.  SamuePs  Administror 
tors.  Heirs,  ^c,  4  B.  Monroe,  245, 
257.  In  Pennsylvania,  however,  it 
has  been  decided,  that  where  land  is 
directed  to  be  sold,  and  the  proceeds, 
or  a  part  of  them,  to  be  given  to  a 
feme  covert,  the  right  of  election  is 
in  the  husband,  who  may  take  the 
property  as  land  vesting  in  the  wife 
or  in  himself,  as  he  pleases ;  Hannah 
V.  Swarner,  3  Watts  &,  Sergeant, 
224,  231.  An  election  can  be  made 
only  by  all  the  parties  interested  :  a 
part  cannot,  without  the  co-opera- 
tion of  the  rest,  change  the  character 
which  a  testator  has  fixed  upon  the 
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property ;  Mi$on  t.  fFihon^s  Exe^ 
culor,  13  Sergeant  &  Rawle,  330, 
833;  miling  ▼.  Peters,  7  Barr, 
287,  290 ;  Pratt  v.  Taliaferro,  3 
Leigh,  419,  428. 

Election  depends  upon  the  inten- 
tion of  the  parties  interested ;  and  it 
may  be  determined  by  slight  acts,  if 
they  be  such  as  to  manifest  intention 
unequivocally;  Pratt  v.  TaUaferro^ 
8  Leigh,  419,  428.  If  land  be  di- 
rected to  be  sold,  and  the  proceeds 
distributed  among  certain  persons, 
and  they  all  unite  in  a  oonveyaoco 
of  the  property,  as  land,  it  is  an  elec- 
tion to  take  it  as  land ;  Smith  v. 
Starr^  8  Wharton,  62,  65 ;  Rice  v. 
Bixler,  I  Watts  &  Sergeant,  445, 
455  ;  and  a  devise  of  the  property 
as  land,  by  the  party  beneficially  in« 
terested,  will  have  the  same  eflect ; 
Burr  Y.  Sim,  1  Wharton,  252,  265. 
An  agreement  among  all  the  parties 
to  hold  the  land  in  the  proportion 
of  the  money  bequeathed  to  them, 
would  also  be  a  binding  election  to 
take  as  land ;  Hannah  v.  Swarner, 
3  Watts  &  Sergeant,  224, 231.  An 
election  may  be  proved  as  any  other 
matter  m  pais,  and  a  parol  agree- 
ment to  take  as  land,  and  an  entry 
and  possession  accordingly,  will  be 
sufficient ;  Stuck  ▼•  Mackey,  4  Id. 
196. 

Where  an  absolute  equitable  con- 
Tersion  has  taken  place,  as  where 
land  is  devised  to  trustees,  to  be  sold, 
and  the  money  arising  therefrom  to  be 
distributed,  and  the  party  interested 
IS  the  heir,  and  he  elects  to  take  it  at 
land,  he  takes  by  purchase  and  not 
by  descent ;  and  the  land,  in  his 
hands,  is  regarded  as  a  new  and  ori- 
ginal acquisition.  For,  the  efiect  of 
an  election  is  not  to  discharge,  or 
annul  the  conversion  directed  by 
the  testator,  but  to  consider  the  land 
as  actually  converted  under  such 
direction,  and  then  actually  re-con- 
verted  by  a  new  purchase  on  the 


part  of  the  beneficiary.  By  electioo* 
chancery  regards  the  re-purcbase  as 
really  made,  and  with  all  the  conse- 
quences of  an  actual  re-purchase. 
In  Morrow  v.  Brtnizer,  2  Rawle, 
185,  189,  a  sale  of  land  for  distribu- 
tion among  children  had  been  direct- 
ed by  the  testator.  <«  It  was  neces- 
sary, to  the  purposes  of  the  will,** 
said  Gibson,  G.  J.,  ••that the  quality 
of  their  interest  should  be  changed ; 
and  they  could,  therefore,  take  only 
by  purchase.  They  might,  indeed, 
have  elected  to  take  the  land  itself, 
instead  of  the  price  of  it.  But  their 
right,  in  this  respect,  is  a  conse- 
quence of  their  power  to  control  the 
event,  being  the  only  parties  bene- 
ficially interested.  Aa  they  can 
produce  the  same  result,  by  purchas- 
ing at  the  sale  of  the  trustees,  chan- 
cery considers  them  as  having  an 
equitable  estate  in  the  land,  and  di- 
rects the  trustees  to  convey  the  title, 
the  moment  they  signify  an  intention 
to  call  for  a  conveyance  ;  an  actual 
sale  being  dispensed  with,  as  an  un- 
necessary formality.  But,  even  then, 
an  estate  in  the  land  is  not  vested  by 
descent,  but  by  an  act  of  their  own, 
which  is  equivalent  to  a  purchase." 
In  Burr  v.  Sim,  1  Wharton,  258, 
266,  where  a  testator  devised  his 
real  estate  to  be  sold  and  the  pro- 
ceeds given  to  his  son  and  heir, 
and  the  latter  elected  to  take  the 
devise  as  land,  it  was  decided  that 
he  was  in  by  purchase  and  not  des- 
cent, and  that  the  lands  went  to  hb 
heirs  ex  parte  malemd  as  well  as 
those  ex  parte  paterna.  ««Did  this 
property  in  legal  contemplation  as 
land,  come  to  the  devisee  from  his 
father?"  said  Rogers,  J.  "We 
think  it  did  not.  It  came  to  him 
impressed  with  the  character  of 
money.  It  was  by  an  act  of  his 
own  that  it  was  reconverted  into 
land.  The  very  act  of  election  im- 
plies   a    choice    between    the   two 
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pecies  of  property,  and  effects  a 
hange  in  the  nature  of  the  property 
^elf.  If  the  property  had  been 
old  by  the  executors  in  pursuance 
f  the  directions  of  the  will,  and  the 
evisee  had  become  the  purchaser, 
8  he  might,  there  can  be  no  doubt 
bat  it  must  be  riewed  in  the  light  of 
new  acquisition.    Where  then  can 


be  the  difierence,  when  by  an  act  of 
his  own  he  elects  to  consider  that  as 
land,  which  otherwise  has  the  im- 
press fixed  upon  it  as  money.  It  is 
a  purchase  of  it  as  land,  by  a 
surrender  of  the  right  which  ha 
undoubtedly  had  to  consider  it  as 
money.'* 


•ACKROYD  V.  SMITHSON-(a)  [♦esTJ 


[1  BRO.  C.  C.  503.— LINCOLN'S-INN  HALL,  4th  MARCH,  1780.] 


RESULTING  TRUST  ON  FAILURE  OF  THE  PURPOSES  FOR 
WHICH  CONVERSION  HAS  BEEN  DIRECTED]— T^s^otor  gave 
severallegacies,  and  ordered  his  real  and  personal  estate  to  be  sold,  his 
debts  and  legacies  to  be  paid  out  of  the  proceeds  arising  fr&m  the  sale,  and 
the  residue  thereof  he  gave  to  certain  legatees,  in  the  proportion  of  their 
legacies.  Two  of  the  residuary  legatees  died,  living  the  testator.  These 
shares  are  lapsed;  and,  so  far  as  they  are  constituted  by  persorud  estate, 
shall  goto  the  next  of  kin,  and  so  far  as  they  are  constituted  of  real  estate^ 
to  the  heir»at-kM. 

Christopher  Holdsworth,  by  his  will  gave  (int.  al.)  fo  the  defendants, 
Smiihson  and  Ibbetson,  their  executors  and  administrators,  200/.,  in  trust  to 
put  the  same  out  at  interest,  and  to  apply  the  interest  in  bringing  up  the 
defendant  Mary  Bracklebank,  then  an  infant,  till  twenty-one,  the  principal 
lo  be  paid  to  her  al  twenty-one;  and,  if  she  died  before  twenty-one,  then 
lo  be  paid  to  her  representative:  and  bequeathed  lo  the  Rev.  Thomas 
Whiiaker  100/.,  to  James  Roberts  and  William  Roberts  100/.  each,  to 
Grace  Ogle  200/.;  to  George,  Ann,  and  Phcebe  Ogle,  her  children,  100/. 
each ;  lo  Joseph  Scurr  200/.,  to  Benjamin  Wright  200/.,  to  Mrs.  Moly- 

{n)  This  report  was  copied  by  Mr.  Brown,  from  the  notes  of  Lord  Eldon — From  Lord 
Hedesdale'f  MSS. 
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neaax  400/.,  to  Hannah  Close  150/.,  to  William  Hawkeswell  100/.,  to 
Mary  Ross  200/.,  to  Joseph  Marshall  200/. — all  which  legacies,  together 
with  other  legacies  given  by  his  will,  he  directed  to  be  paid  at  the  end  of 
,  ^-.  six  months  after  his  decease ;  and  the  said  •testator  thereby  gave 
L  -'  all  his  messuages,  cottages,  lands,  tenements,  and  heredilaroeDts* 
situate  at  the  Bank,  in  the  township  of  Leeds,  with  their  appurtenances, 
and  all  his  real  estate  not  thereinbefore  devised,  and  all  his  household 
goods  and  furniture,  plate,  linen,  stock  in  trade,  and  all  his  personal  estate 
whatsoever,  unto  the  defendants  Smithson  and  Ibbetson,  their  heirs,  execu- 
tors, administrators,  and  assigns,  to  hold  the  same  to  them,  their  heirs,  exe- 
cutors, administrators,  and  assigns,  for  ever,  in  trust  that  they  should,  as 
soon  as  convenient  after  his  decease,  sell  all  his  said  messuages,  ^c,  for 
such  price  or  prices  as  could  be  got  for  the  same,  and  thereby  to  convert 
such  real  and  personal  estate  so  to  them  devised,  and  every  part  thereof^ 
into  ready  money,  and  by  and  out  of  the  money  arising  by  such  sale  to 
pay  all  his  debts,  legacies,  and  funeral  expenses,  and  charges  of  proving 
his  will ;  and  after  payment  thereof,  and  retaining  to  themselves  50/.  each, 
which  he  thereby  gave  them  for  their  trouble,  in  trust  out  of  such  monies 
to  arise  as  aforesaid,  to  pay  all  legacies  and  annuities  thereby  bequeathed, 
at  the  time  and  in  the  manner  thereby  directed  ;  and  if,  after  all  such  pay- 
ments made,  and  putting  out  of  the  funds  as  thereby  directed,  for  raising 
the  annuities  thereby  given, and  indemnifying  his  trustees  from  all  charges, 
expenses,  and  loss  which  might  attend  the  carrying  the  trusts  of  his  will 
into  execution,  there  should  remain  an  overplus  in  the  hands  of  the  trus- 
tees, which  ho  apprehended  there  would  be  to  a  considerable  amount,  he 
directed  that  they  and  the  survivors  of  them  should,  within  six  months 
after  the  same  should  be  ascertained,  pay  the  same  unto  his  said  legatees, 
Thomas  Whitaker,  James  Roberts,  William  Roberts,  Grace  Ogle,  Greorge 
Ogle,  Ann  and  Phoebe  Ogle,  Joseph  Scurr,  Benjamin  Wn'ght,  Mrs.  Moly- 
neaux,  H.  Close,  William  Hawkeswell,  Mary  Bracklebank,  Mary  Ross, 
and  Joseph  Marshall,  in  proportion  to  their  several  and  respective  legacies 
therein  to  them  bequeathed ;  and  the  teslator  thereby  willed  and  devised 
that  two  several  sums  of  250/.  each,  which  he  had  therein  directed  to  be 
put  out  on  securities  in  the  names  of  his  trustees,  and  the  interest  arising 
therefrom,  to  be  respectively  paid  to  M.  Thackeray  and  R.  Gaunt  during 
r»5501  *^^^^^  respective  lives,  should,  upon  the  several  deaths  of  them  the 
L  -*  said  M.  Thackeray  and  R.  Gaunt,  be  paid  in  the  like  proportions 
unto  them  his  said  several  and  respective  legatees. 

Benjamin  Wright  and  Mrs.  Molyneaux  died  in  the  lifetime  of  the  tes- 
tator. 

The  bill  was  filed  by  the  next  of  kin  of  the  testator  against  the  surviving 
legatees  and  the  heir-at-law,  claiming  the  legacies  given  to  the  deceased 
legatees,  their  shares  in  the  overplus,  and  in  the  two  sums  of  250/.,  as 
lapsed  and  become  part  of  the  personal  estate  of  the  testator. 

The  cause  came  on  at  the  Rolls,  10th  July,  1778,  when  bis  Honor  (Sir 
Thomas  Sewcll,)  being  of  opinion  that  the  surviving  legatees  took  the 
whole  residue,  in  proportion  to  their  several  legacies,  dismissed  the  bill  with- 
out costs. 

From  this  decree  the  plaintifis  appealed  to  the  Lord  Chancellor  TTiurlow, 
and,  the  cause  coming  on  to  be  heard  before  his  lordship, 
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Mr.  Kenyan  attempted  to  support  the  decree. 

But  Lord  Chancellor  Thurlow  beiog  clear,  (withoot  hearing  much 
argument,)  that  this  was  a  tenancy  in  common  in  the  residue,  and  that, 
therefore,  the  shares  of  the  legatees  who  died  in  the  tesiator's  lifetime  were 
undisposed  of,  said  the  only  question  was,  whether  such  shares  belonged 
wholly  to  the  next  of  kin  or  to  the  heir-at-law. 

The  Attomey'General,{b)  Mr.  Madocks^  and  Mr.  Selwyn  (for  the  plain- 
tiffs, the  next  of  kin,)  contended,  that  the  testator  had  converted  his  real 
estate  inlo  money  out  and  out;  that  he  had  mixed  two  funds,  and  made 
all  personal  estate  ;  that  the  cases,  therefore  of  Mallabar  ▼.  Mcdlabar^  For. 
79,  and  Durour  v.  Motteux^  1  Ves.  320,  must  gorern  the  decision  here, 
and  that  the  blending  the  funds  distinguished  this  case  from  that  of  Dighy 
V,  Legardf  cited  1  Bro.  C.  C.  501.  Mr.  Selwyn  mentioned  the  cases  of 
Flanagan  v.  Flanagan^  (cited  1  Bro.  C.  C.  500,)  Fletcher  v.  Athbumer^ 
(1  Bro.  C.  C.  497.)  and  Ogle  v.  Cook  (cited  1  Bro.  C.  C.  501.) 

Lord  Chancellor  lyiurlow  thought  the  two  former  cases  *did  not  r-»K«/^-i 
apply,  but  being  in  general  of  opinion  with  the  counsel  for  the  L  -^ 
next  of  kin,  asked  the  counsel  for  the  heir-at-law  upon  what  grounds  they 
could  support  his  claim. 

Mr.  Scottt{c)  for  the  heir-at-law,  said,  they  claimed  on  his  behalf  such  inter- 
est in  the  monies  produced  by  the  sale  of  the  testator's  real  estates,  as  the  de- 
ceased residuary  legatees  would  have  been  entitled  to,  if  they  had  survived 
the  testator  ;  or  so  much  of  their  shares  of  the  overplus,  now  in  the  events 
which  have  happened,  undisposed  of,  as  is  constituted  by  the  produce  of 
the  testator's  real  estate.  That  the  heir-at-law  is  entitled  to  every  interest 
in  land  not  disposed  of  by  his  ancestor,  is  so  much  of  a  truism  that  it  calls 
for  no  reasoning  to  support  it.  It  is  not  necessary  for  the  heir-at-law  to 
deny  that  the  intention  of  the  testator  has  designed  him  nothing;  his  inten- 
tion has  certainly  been  equally  unpropitious  to  his  next  of  kin  ;  but  it  is 
not  enough  that  the  testator  did  not  intend  that  his  heir  should  take  :  he 
must  make  a  disposition  in  favour  of  another;  if  he  has  not  actually  dis- 
posed of  all  his  real  estate,  if  he  has  not  made  an  universal  heir,  the  law 
will  give  such  part  of  his  real  estate  as  he  has  not  actually  and  eventually 
disposed  of,  even  against  his  intention,  and  a  fortiori  in  a  case  where  ha 
has  expressed  no  intention,  to  the  haeres  natus.  If  the  interest  of  the 
deceased  legatees  had  been  an  interest  in  the  produce  of  mere  real  estate, 
not  blended  with  the  produce  of  personal  estate,  it  has  been  admitted  on 
both  hearings  that  the  benefit  of  lapsed  devises  would,  according  to  the  case 
of  Digby  V.  Legard,  and  the  principle  of  the  case  of  Emblyn  v.  Freeman^ 
Prec.  Ch.  541,  and  of  many  others,  have  accrued  to  the  heir-at-law.  It  is 
admitted,  and  cannot  be  denied,  that  where  a  testator  directs  real  estate  to 
be  sold  for  special  purposes,  if  any  of  those  purposes  become  incapable  of 
taking  eff^ect,  the  heir-at-law  shall  take ;  because  there  is  an  end  of  the 
disposition  when  there  is  an  end  of  the  purposes  for  which  it  was  made  ; 
but  it  is  contended,  here  the  testator  had  not  a  special  intention,  but  that  he 
meant  the  produce  of  his  real  estate  should  be  considered  as  personal 

(6)  Alexander  Wedderbarne,  Esq.  afterwtrds  Earl  of  Rossljn. 

(c)  Aderwardfl  Earl  of  Eldoo,  from  whose  notes  thia  atgoinent  is  takeo. 


Digitized  by 


Google 


estate ;  that  lie  intended  to  conrert  k  out  and  out ;  and  that  he  bai^t^ 
r«5Ai1  ^^^  ^unds  distioet,  but  *ibat  be  baa  blended  theoa  soaaioUt^ 
L        J  pable  of    being  distinguished,  and  thai  the    cases,  ibeief«ti 
DuTOur  v.  Motteux^  and  Mcdlabar  v.  Mallabar^  are  authorities  in  p: 
that  the  whole  fund  is  personal.     We  admit  that  a  person  mayc^ 
what  shall  be  the  nature  of  his  property  after  his  death,  so  at  lopKcii: 
all  question  between  real  and  personal  representatives.     But  we  mm,^ 
if  he  has  not  actually  and  eTentualiy  so  decided,  they,  upon  whomibfir 
casts  the  title  to  personal  estate,  can  no  more  claim  in  a  court  of  ^r 
money  arising  from  the  sale  of  land,  than  the  heir  can  claim  propertji 
mitted  to  be  of  a  personal  nature.    As  to  the  question  of  fact,  whetk' 
meant  that,  in  some  event  only,  or  that  in  all  events,  the  produce  of  k.t 
estates  should  be  considered  as  personalty,  we  admit  that,  in  favooic:: 
residuary  legatees,  he  meant  to  convert  the  whole  into  persooalijt  io « 
all  his  residuary  legatees  should  eventually  take  the  whole  ;  but  we  coir. 
that  he  jias  intimated  no  intention  as  to  that  part  of  the  produce,  as  lor: 
his  disposition,  in  the  event  which  has  happened,  has  failed  of  efieet  ?| 
converts  it  out  and  out,  indeed,  if  you  speak  of  his  iotentioD  u  is  ^ 
qualities  of  the  property,  which  his  legatees  were  to  take  ;  but,  as  t£  sc 
part  of  the  property  as,  in  the  event,  they  have  not  taken,  be  has  not  ik^ 
mined  upon  its  nature  ;  he  never  meant  to  determine  upon  its  mi^-' 
between  his  heir-at-law  and  his  personal  representative  or  nextt^*^ 
because  he  appears  not  to  have  adverted  to  the  possibility  of  anj  t^ 
taking  place,  which  would  give  the  one  or  the  other  an  interest  in  his F* 
perty,  and  he  designed  no  part  of  his  property  for  either.    In  the  e^^ 
the  one  or  the  other  must  take  some  part  of  it ;  but,  to  say  he  has  maoe^^ 
personal  property,  and  that  therefore  the  law  must  give  it  to  the  next  of  ^ 
to  apply  an  argument  deduced  from  what  was  the  testator's  inteniioo  k^ 
events  had  taken  place  which  have  not  occurred,  for  the  sake  of  pro^^ 
similar  intention,  if  circumstances  happen  directly  contrary  to  those <r^' 
which  only  the  testator  framed  his  intention.     To  argue  from  wb^i^ 
testator  intended  with  respect  to  residuary  legatees,  by  way  of  prori^'^ 
r*RA2l  ^^  ^intended  the  same  in  favour  of  his  next  of  kin,  is  to  ressoQa* 
I-        -^  a  case  in  which  intention  is  expressed,  to  prove  a  like  ioteoi^' 
a  case  which  supposes  the  absence  of  intention ;    though  the  less^ 
therefore,  intended  that  his  legatees,  if  they  had  lived,  should  take  '^ 
respective  shares  of  such  part  of  the  general  surplus  as  was  prodacedi 
the  sale  of  the  real  estates  as  money,  he  has  not  declared  any  iot^ 
relative  to  its  nature,  in  case  that  particular  event  of  his  should  he^ 
pointed.     In  the  event,  therefore,  which  has  happened,  it  is  so  mocb  o)(^ 
undisposed  of,  arising  from  the  sale  of  lands.    Such  money  in  this  0^ 
is  land,  and  as  such  the  heir  claims  it.     Suppose  all  the  fifteen  \tp^ 
had  died  in  the  hfetime  of  the  testator,  would  it  not  have  beeocooij'^ 
to  the  heir-at-law  to  have  insisted  in  equity,  that  no  sale  should  be  loa^f 
the  real  estate.    Would  it  have  been  possible  to  contend  ibai,bec8BJf» 
testator  had  blended  the  funds,  in  order  to  make  a  disposition  which  ^^ 
took  effect,  and  without  a  view  to  any  other  given  circoinstaoceS}  tl)^  ^ 
had  therefore  blended  them,  if,  in  the  event,  he  had  made  no  disposi^^ 
that,  because  he  had  made  the  real  estate  personal,  to  give  it  to  his  resw*'! 
legatees,  and  to  disappoint  his  heir,  he  meant  also  to  disappoist  te^ 
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wbelher  his  restdnarj  legatees  did  or  did  not,  in  the  event,  take  the  benefit 
of  that  disposition  ?  The  fact  of  his  hafing  blended  the  funds  proves  not 
a  mere  inattention,  ncA  mere  indifTerence  to  the  interest  both  of  his  next 
of  kin  and  his  heir-at-law,  bnt  it  proves  a  purpose  hostile  to  both.  Can 
that  fact,  then,  be  a  ground  from  whence  to  infer  that,  in  a  change  of  cir- 
cumstances, he  bad  a  purpose  of  kindness  and  bounty  to  the  next  of  kin, 
and  adverse  to  the  interest  of  the  heir  only  ?  The  reason  of  the  intention 
ceasing,  the  intention  should  be  taken  to  have  ceased.  The  testator  meant 
to  change  the  legal  qualities  of  his  property,  when  he  meant  to  alter  the  dispo- 
tion  which  the  law  would  make  of  his  property  ;  but  if,  in  the  event,  the  law 
was  to  make  the  disposition  of  any  part  of  the  property,  he  meant,  for  aught  that 
appears  to  the  contrary,  (and  something  must  appear  to  the  contrary  to  defeat 
the  claim  of  the  heir,)  that  the  law  which  made  the  disposition  should  decideon 
♦the  qualities  of  the  property  of  which  it  was  to  dispose.  If,  then,  p»e/.n-| 
in  case  all  the  residuary  legatees  had  died,  the  heir  could  have  pre-  ^  J 
Tented  a  sale,  is  it  to  be  said,  that,  because  a  sale  must  be  made,,  he  shall 
not  have  that  part  of  its  produce  which  the  objects  of  the  testator's  bounty 
cannot  take  ?  It  is  not  true,  that  where  it  is  necessary  that  a  sale  should 
be  made,  to  effectuate  the  testator's  purposes  which  are  capable  of  taking 
effacu  that  such  sale  will  convert  the  nature  of  that  part  of  its  produce  which 
cannot  be  applied  according  to  the  testator's  intention.  In  the  case  of  Em^ 
blyn  V.  Freeman^  Prec.  Ch.  541,  the  heir  was  entitled  to  200/.  arising  from 
the  sale  of  real  estate,  which  the  testator  had  made  liable  to  an  appointment 
by  note,  concerning  which  he  made  no  appointment;  and  there  a  sale  was 
necessary.  In  the  case  of  Digby  v.  Legard^  where  the  heir  was  held  enti- 
tled to  the  benefit  of  the  devise,  lapsed  by  the  death  of  one  of  five  tenants 
in  common,  of  money  to  be  raised  by  sale  of  real  estates  in  the  lifetime  of 
the  testator,  the  heir  could  not  possibly  prevent  a  sale ;  as  to  the  cases  of 
Mcdlabar  v.  Mallabar,  and  Durour  v.  Motteux^  they  can  be  considered  as 
authorities  only  by  those  who  do  not  attend  to  the  distinction  submitted 
above ;  they  are  so  far  from  deciding  the  case,  that  they  establish  no  prin- 
ciple which  applies  to  it,  In  Mallabar  v.  Mallabar,  the  real  and  personal 
estate  are  not  blended  by  the  terms  of  the  devise  in  the  beginning  of  the 
will,  which  is  a  devise  of  real  estate  only,  upon  trust  to  sell,  and  that,  out 
of  the  moneys  arising  therefrom,  the  testator's  debts  should  be  paid  ;  and 
after  payment  thereof  he  devised,  out  of  the  remainder  of  the  money,  500/. 
to  his  sister,  Mary  Bainbridge  ;  500/.  to  his  sister's  two  children  that  should 
be  living  at  the  time  of  his  decease,  equally  to  be  divided  between  them; 
600/.  to  his  nephew,  Nicholas,  who  was  his  heir-at-law ;  500/.  to  be  divided 
amongst  the  children  of  his  late  brother,  James  Mallabar,  living  at  his 
decease.  Then  follows  the  clause  which  was  held  to  blend  the  funds  :-— 
••Item,  after  all  my  debts  and  legacies  paid,  I  give  and  bequeath  all  the 
rest  and  residue  of  my  personal  estate  unto  my  sister  Esther  Mallabar,  and 
appoint  her  executrix."  The  question  was,  ^whether  there  was  a  r-»=fl^-| 
resulting  trust  for  the  heir,  as  to  the  money  arising  from  the  sale  of  l-  -^ 
the  real  estate,  after  payment  of  the  debts  and  the  several  sums  of  500/. 
The  Coon  held,  that  the  testator  had  made  all  his  property  personal ;  or 
rather,  it  inferred,  from  the  purpose  of  the  testator,  as  far  as  that  oould  be 
collected  from  the  will,  that  the  testator  meant  by  the  residuary  clause,  to 
describe  not  only  money  strictly  personal  estate,  but  the  money  claimed 
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by  the  heir  likewise :  the  Court  inferred  this  from  the  circumstiiKetf  iif 
heir's  having  a  legacy  of  500/.  oat  of  that  very  money,  and  becaasf,ifi 
different  construciion  was  made,  the  sister,  his  executrix,  to  wbomtki& 
tator  clearly  intended  to  give  a  beneficial  interest,  would  have  taken  nock 
but  a  troublesome  ofBce;  for  if  the  words  «<  the  residue  of  the  perssi 
estate,"  did  not  include  this  money,  the  personal  estate  most  ban  b 
first  applied  to  pay  the  debts  and  legacies,  in  exoneration  of  the  reaietsi: 
charged  therewith  by  the  will,  and  the  executrix  would  have  badanoo? 
of  trouble,  without  the  benefit  intended  her.  But,  though  the  Court  cat 
dered  the  surplus  of  the  money  as  personalty,  as  between  her  (wbn 
held  to  be  a  residuary  legatee)  and  the  heir,  to  effectuate  the  testator's irit 
tion,  does  it  follow  that,  if  the  testator  had  died  intestate  as  to  tbesarp^ 
as  the  testator  here  did  as  to  a  part  of  it,  that  the  Court  would  harei 
mined  against  the  heir,  in  favour  of  the  next  of  kin,  in  whose  faroflr^ 
such  argument  as  to  intention  could  have  been  urged  ?  If  the  resii.tr 
legatee  had  died  in  the  testator's  lifetime,  the  will  must  have  badthestf 
construction  as  if  the  residuary  clause  had  not  been  inserted;  for,w^- 
the  residuary  clause  has  no  operation  to  any  substantial  purpose,  it  cs^-*'- 
be  considered  as  a  part  of  the  will;  if  it  had  not  been  inserted,  the de^ 
of  the  real  estate  would  have  been  a  devise  to  pay  debts  and  legacies  raep- 
In  such  case,  then,  it  is  clear  that,  as  to  the  surplus,  there  woold  bareb^ 
a  resulting  trust  for  the  heir;  the  debts  and  the  sums  of  500/.  beiogp^ 
the  testator's  intention  would  have  been  satisfied  to  the  extent  inwhki: 
could  take  effect ;  there  would  then  have  been  an  end  of  the  disp«-^ 
r»»>fi»%1  There  is  no  difilerence  'between  such  a  case  and  the  presenter 
L  -J  except  that,  in  that  case,  there  is  no  residuary  legatee  as  w»' 
part  of  the  surplus;  here,  there  is  none  as  to  some  part  of  it:  there,i^ 
is  a  general  intestacy  as  to  the  surplus — here,  a  partial  intestacy:  bat* 
effect  of  a  partial  intestacy  must  be  the  same  as  to  the  part,  as  the  e^- 
a  general  intestacy  is  to  the  whole.  The  case  of  Durour  v.  ifoW 
also  a  case  between  residuary  legatees  and  the  heir-at-law.  There iIk* 
tator  gave  all  his  real  estates,  to  sell  and  dispose  of  the  whole  with  bisp^ 
sonal  estate,  blending  them  for  payment  of  his  debts,  legacies,  and  ^^^ 
expenses,  and  performance  of  his  will;  he  gave  several  legaci«»^* 
among  the  rest  1200/.,  or  thereabouts,  whereof  part  was  to  be  laid  out  io^ 
purchase  of  freehold  lands  for  charitable  uses,  some  of  which  weiecooi* 
edly  within  the  Mortmain  Act,(e/)  and  the  rest  determined  to  be  so;  ^^ 
question  was,  whether  the  1200/.  should  go  to  the  heir-at-law,  or  to  * 
residuary  legatees.  Lord  Hardwicke  said,  that  he  was  opioioo  of  tto* 
money  which  should  arise  by  the  sale  of  the  real  estate  was  loroed  ^ 
personal,  and  so  intended  by  the  testator,  it  plainly  appearing  that,  bf  if* 
description  of  nil  his  personal  estate,  he  meant  to  include  the  whole  is* 
residue,  so  that  it  is  to  be  considered  now  as  personal  estate;  then  iic^ 
to  this  :  a  will  is  made  in  which  there  are  several  legacies,  and  the  k^ 
of  the  personal  estate  is  given  away ;  one  of  the  personal  legacies  is  tw*? 
kiw ;  the  Court  cannot  say,  for  that  reason,  that  he  intended  to  die  iiH«""; 
for  giving  the  residue  over  includes  every  thing;  let  it  fall  in  by  rc«**' 
the  legacies  being  void,  or  lapsing  in  the  life  of  the  testator.  Now  ^^^ 

(d)9Geo.3  e.36. 
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reasoning  of  t^e  Court  is  groanded  upon  the  testator*8  intention  to  give  hra 
'esiduary  legatees  every  thing  which  was  not  otherwise  efiectuaily  disposed 
>f.  And  the  testator  was  held  to  have  converted  his  real  estate  out  and  out 
nto  personal  estate,  to  effectuate  that  intention  ;  for  the  residuary  legatees 
M>uid  not  otherwise  take  the  1200/.  But  if  the  residuary  legatees  had  died 
n  the  lifetime  of  the  testator,  and  the  next  of  kin  had  heen  called  upon  to 
mstain  the  question  against  the  heir,  the  reasoning  of  the  Court  would 
*not  apply;  arguments  from  intention  in  their  favour  could  not  be  p^Rr.^-! 
resorted  to,  and  the  Court  might  have  said,  and  must  have  said,  that  L  -* 
he  testator  meant  to  die  intestate  as  to  the  surplus,  if  there  was  no  residuary 
egatee  named  in  his  will  living  at  his  death.  It  could  not  in  that  case  have 
}een  said  that  the  testator  meant,  by  the  description  of  all  his  personal 
»tate,  to  include  the  whole  in  the  residue,  and  therefore  the  void  legacy  of 
L200/.  among  the  rest,  because  the  will,  in  that  case,  must  be  considered  as 
f  nothing  concerning  the  residue  had  been  inserted  in  it.  Here  he  meant 
;o  make  one  fund  of  the  whole,  to  effectuate  his  intended  disposition  of  the 
cvhole ;  but  if  subsequent  events  defeated  that  disposition,  his  intention,  in 
:a8e  it  took  effect,  is  no  proof  that  he  had  the  same  intention  in  case  it  did 
lot  take  effect.  If  there  had  been  no  residuary  clause,  and  if  the  residuary 
legatees  had  been  dead,  it  could  have  no  effect,  and  therefore  could  not  have 
)een  attended  to.  In  Dtirour  v.  Motteux  it  would  have  been  nothing  more 
iban  a  devise  of  real  and  personal  estate  for  payment  of  debts,  valid  legacies, 
ind  funeral  expenses  ;  it  would  have  been  then  a  disposition  with  a  special 
ntenlion:  that  intention  being  satisfied,  there  would  have  been  a  resulting 
rust  as  to  the  surplus.  It  is  said,  if  this  way  of  reasoning  was  good,  it 
would  have  entitled  the  heir  to  the  1200/.  in  the  case  of  Durour  v. 
Motteux;  for  it  was  the  testator's  iniention  there,  that  the  same  sum 
ihould  be  considered  as  money,  only  in  case  the  charity  took  it ;  that  the 
«siator  never  adverted  to  the  event  which  happened — viz.,  the  residuary 
legatees  taking  it — an  event  which  he  as  little  thought  of  as  he  did 
>f  the  next  of  kin's  taking  the  residue.  The  answer  is,  the  rule  of  law 
ivould  not  suffer,  in  that  case,  what  no  role  forbids  in  this;  the  law 
lays,  where  there  is  a  residuary  legatee,  the  testator  shall  be  presumed 
to  mean  that  he  should  take  whatever  lapses,  either  by  the  death  of  the 
legatees,  or  whatever  is  not  given  according  to  law.(e)  So  long  as  there 
18  any  person  to  take,  who  is  declared  by  the  testator  to  be  preferred  by  him 
to  those  whom  the  law  appoints  to  succeed  him,  the  heir  can  have  no 
slaim.  If  the  testator  spoke  for  himself  he  would  say.  If  my  special  in- 
iention *of  kindness  to  the  charity  fails,  my  general  intention  of  p»Kg^-i 
bounty  to  my  residuary  legatee  shall  take  place ;  but  where  the  ^  J 
residuary  legatee  is  removed,  there  is  nothing  like  a  declaration  by  the  tes- 
tator in  favour  of  the  next  of  kin,  to  entitle  them  to  succeed  the  residuary 
legatees,  as  there  is  where  there  is  a  general  residuary  clause  in  a  will  in 
fiftvour  of  the  persons  named  in  it,  to  succeed  the  particular  legatees ;  and 
to  money  arising  by  the  sale  of  land,  there  can  be  no  claim  in  the  next  of 
his  kin  but  what  arises  from  the  declaration  of  the  testator;  for,  unless  he 
directs  or  expresses  that  it  shall  be  considered  as  personalty,  the  heir  must 
tike  it.     We  admit  the  heir,  then,  to  be  excluded  whilst  there  are  any 

(e)  See  Cambridge  v.  Hdtrt ,  8  Vm.  33. 
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persons  who  cao  take  the  produce  of  the  real  estate  under  the  will,  tk 
declaration  of  the  testator's  intention  :  we  deny  that  he  is  ezdnded  bye^ 
who  make  their  claim  not  under  the  will,  but  in  defect  of  the  will;  ort:^ 
the  intention  in  the  will  can  afiect  those  who  claim,  upon  the  groDodu^ 
there  is  no  will  which  relates  to  the  subject.  The  case  of  Cruu  ?.  Boin 
and  Batuon^  before  Sir  Joseph  JekylU  3  P*  Wms.  20,  seems  to  esub^ 
those  principles,  for  it  shows  that  where  any  part  of  the  produce  of  ibe  irt 
estate  is  so  given  as  to  prove  that  it  was  not  the  testator's  inteotioB,  in  or 
that  part  should  lapse,  that  it  should  go  to  the  residuary  legatees,  bui  a 
he  has  given  them  the  residue  exclusive  of  that  part,  it  shall  ooif?! 
undisposed  personally  to  the  next  of  kin.  Why  should  the  next  of  b 
lake,  in  preference  to  ihe  heir,  what  the  residuary  legatees  cannot  lab i^: 
anoiher  reason — namely,  removal  by  death?  The  case  was:  Wiie 
Banson,  seised  in  fee  of  freehold  and  copyhold  lands,  which  he  badsonf:- 
dered  to  the  use  of  his  will,  and  being  much  indebted  by  mongagvi.i^ 
having  a  wife  and  five  children,  devised  all  his  freehold  and  copyboMba 
to  the  defendant  Barley  and  his  heirs,  in  trust  to  sell  for  the  b^pnce,u( 
in  the  first  place  to  pay  off  all  his  incumbrances  and  his  debts.  Hctf 
devised  his  personal  eslate  to  the  same  trustee,  in  trust  to  sell,  and  aftefi^ 
testator's  debts  paid,  to  apply  the  money  arising  by  sale  of  the  pefsc^ 
estate,  and  also  the  money  to  be  produced  by  sale  of  the  real  estate,  aiaflf 
r«fifiRl  ^'^  *^^®  children,  in  manner  thereinafter  mentioned:  tobiselfia 
L  ^  son  200/,  at  his  age  of  twenty-one,  all  the  rest  and  residue  ibfi« 
among  his  four  younger  children  at  twenty-one,  and  with  benefit  of  # 
vivorship.  The  eldest  son  died  under  twenty-one  ;  the  question  was,»* 
was  to  become  of  the  200/.  ?  The  Master  of  the  Rolls  thought  it  wooi^v^ 
go  to  the  younger  children,  who  were  only  to  have  the  residue,  bolifl^ 
heir.  It  was  objected,  that  all  is  made  personal  estate ;  the  surplus  rfi^ 
money  arising  from  the  sale  of  the  real  and  personal  estate,  is  to  goto* 
hffiredes  facti.  There  could  be  no  doubt,  it  was  urged,  if  the  eld«tH 
had  died  in  the  testator's  life,  it  would  have  been  a  lapsed  residouin:  • 
his  Honor,  after  looking  into  precedents,  declared  for  the  heir,  that  k« 
the  same  as  if  so  much  land  as  was  of  the  value  of  200/.  had  not  beft^ 
be  sold,  but  suffered  to  descend.  As  to  the  case  of  Fianagan  v.  Fl(aet^ 
it  is  perfectly  different  from  this;  this  was  a  question  between  ihereili>* 
personal  representative  of  a  person  entitled  under  the  will  of  iheirt^- 
The  land  was  sold  under  a  decree  of  the  Court,  in  a  caose  in  which  i^ 
person,  through  whom  both  claimed,  was  party  ;  and  the  decree  badorW 
the  surplus,  if  there  should  be  any,  to  be  paid  to  James  Fiaoagai*^ 
lather,  and  James  Flanagan  the  son,  equally.  The  sale  was  madcB*^ 
the  decree  ;  and,  the  question  arising  between  the  real  and  personal  rr^ 
sentative  of  Flanagan,  the  father,  the  Court  determined  the  sarplm*^ 
have  the  same  nature  with  respect  to  them  as  the  decree  had  ginoit^ 
respect  to  Fianagan  the  father.  In  that  case,  too,  the  testator  had,f«<*^ 
ing  that  a  sale  could  not  be  made  which  would  produce  the  eiaetsfl«^ 
no  more,  directed  his  trustees  to  convey  the  residue  of  the  real  estate  wt^ 
should  remain  unsold,  or  pay  the  produce  of  such  part  as  sbould  be^ 
and  all  other  the  residue  of  his  real  estates  between  the  fotber  and  the  * 
Scudamore  v.  Scudamore,  Prec.  Ch.  613,  is  not  to  this  point:  ii^ 
mines,  that  the  representativet  of  a  person  entitled  under  twiiUt^^ 
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money,  as  money  or  as  land,  according  as  the  person  whose  representatives 
they  are  would  have  taken  it ;  bat  it  decides  nothing  between  •the  p*=/»Q-i 
heir  and  personal  representative  of  the  testator  himself.  There  is  L  J 
no  case  in  which  the  next  of  kin  have  been  considered  as  entitled  against 
the  heir,  in  the  event  of  a  lapse  of  the  whole  or  a  part  of  the  residue,  except 
the  case  of  Ogle  v.  Cooke,{f)  heard  19ih  February,  1748,  which,  so  far 
as  it  relates  to  this  subject,  was  this  :  Mr.  Ogle  made  his  will  in  1744,  and 
gave  his  real  estate  to  trustees  to  sell  and  vest  the  money  in  stock,  and  pay 
the  interest  to  his  wife  during  her  widowhood,  and  after  her  death  or  mar> 
riage,  the  principal  to  his  two  daughters  equally,  except  that  the  eldest  was 
to  have  1000/.  more  than  the  other:  he  gave  the  residue  of  his  personal 
estate  in  the  same  way.  He  afterwards  executed  a  conveyance,  in  trust  to 
sell  for  payment  of  his  debts,  which  was  a  revocation  pro  tanto  only,  and 
part  was  sold.  One  of  the  daughters  died  in  Mr.  Ogle*s  life.  The  bill 
was  brought  by  the  widow  and  the  eldest  daughter,  against  the  son,  the  heir, 
and  the  trustees,  to  have  the  residue  of  the  estate  sold,  and  claiming  the 
share  of  the  deceased  daughter  as  personal  estate  of  Mr.  Ogle,  to  be  divided 
between  them  and  the  son.  The  son  insisted  that  her  share  was  to  be  con- 
sidered as  real  estate:  the  Court  decreed  the  residue  of  the  estate  to  be  sold, 
ind  that  the  produce  should  be  considered  as  Mr.  Ogle's  personal  estate. 
Flere  it  cannot  be  denied,  that  the  intention  of  the  testator  to  convert  this 
•state  into  money,  for  the  sake  of  his  daughters,  was  taken  to  be  a  sufficient 
rround  for  the  Court's  considering  the  moiety,  which  in  the  event  was 
indisposed,  as  personal  estate  :  but  the  case  of  Dighy  v.  Legard  is  a  later 
luthoriiy,  and  contradicts  the  doctrine  of  that  case.  The  cases  are  not  in 
my  respect  difTerent,  except  in  the  number  of  the  persons  interested  in  the 
)roduce.  The  daughters,  in  the  case  of  Ogle  v.  Cooke,  indeed,  had  an 
merest  in  the  personal  as  well  as  real  estate,  which  was  not  given  in  that  of 
Oigby  V.  Legard;  but  the  funds  are  kept  separate,  and  not  blended,  in 
Jgle  V.  Cooke.  The  determination  in  the  latter  case,  we  submit,  is  neither 
usiified  by  principle  nor  by  authority.  The  case  of  Ogle  v.  Cooke  admits 
he  deceased  daughter's  moiety,  in  both  the  real  and  personal  funds,  to  be 
indisposed,  but  it  supposes  'that  the  conversion,  which  the  testator  j-»R.yQ-i 
nade  with  a  view  to  a  disposition,  is  to  take  effect,  though  the  dis-  L  J 
K)sition  does  not  take  effect.  Upon  the  whole,  we  contend  that,  if  the 
hares  of  the  deceased  legatees  in  the  overplus  are  undisposed,  parts  of  those 
hares  being  constituted  by  money  arising  from  the  sale  of  real  estate,  the 
leir  is  entitled  to  such  part ;  that  the  intention  of  the  testator,  in  the  events 
hat  have  happened,  does  not  destroy  his  claim  ;  and  that  this  is  a  case  to 
^hlch  the  principles  of  the  adjudications  cited  by  the  counsel  for  the  next 
f  kin,  do  not  apply. 

JjOKD  Chancellor  Thurlow  reversed  the  decree,  and  directed  an  account 
3  be  taken  of  the  personal  estate,  and  the  money  arising  from  the  sale  of 
he  real  estate,  and  that  the  share  of  the  deceased  legatees  in  the  overplus, 

r  /)  Sec  Collini  v.  Wakemati,  3  Vei.  jnn.  686,  where  Lord  Loughborw^k  says,  that  he 
tad  caused  the  Reg.  Lib.  to  be  examined,  and  it  was  found  that  the  point  supposed  to 
lavo  been  decided  by  Ogie  v.  Cooke,  was  in  reality  left  undecided.  It  is,  therefore,  no 
>i^r  an  aotbority. 
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should  be  divided  between  the  next  of  kin  and  the  heir ;  that  i^.somn 
of  those  shares  as  was  constituted  of  the  personal  estate*  to  the  DextciU 
and  80  much  as  was  made  up  of  the  produce  of  the  real  estate,  to  ibe  hez 
He  said,  that  he  fully  approved  the  determination  id  Dighy  t.  Ia^^^ 
That  he  used  to  think,  when  it  was  necessary  for  any  parpoees  of  thetoa^ 
tor's  disposition,  to  convert  the  land  into  money,  that  the  undisposed  m^ 
would  be  personalty ;  but  the  cases  fully  proved  the  contrary.  It  woakt^ 
too  much  to  say,  that  if  all  the  legatees  had  died,  the  heir  could,  u  bece^ 
tainly  might,  he  said,  prevent  a  sale,  and  yet  to  say,  that  because  a  sale^ 
necessary,  the  heir  should  not  take  the  undisposed  part  of  the  proi^"- 
The  heir  must  stand  in  the  place  of  the  residuary  legatees  who  died,a!- 
the  produce  of  the  real  estate.  He  said,  he  approved  the  distincu'oosmif 
in  behalf  of  the  heir,  and  decreed  as  before. 


Since  the  case  of  ^ckroyd  v. 
Smithson,  so  celebrated  for  the  ela- 
borate argument  of  Lord  Eldon, 
then  Mr.  Scott,  it  has  never  been 
doubted,  that,  where  a  testator  di- 
rects real  estate  to  be  sold,  and  the 
produce  of  the  sale  to  be  applied 
for  a  purpose  which  either  wholly 
or  partially  fails,  the  undisposed  of 
beneficial  interest  will  result  to  his 

r»57n  *^^ir*"^"'^^»  ^^^  will  not  go 
L  J  to  his  next  of  kin,  although 
the  land  may  have  been  actually 
converted  into  money.  In  Ackroyd 
V.  Smithson,  it  will  be  observed  that 
the  disposition  of  the  money  to  arise 
from  the  sale  of  the  real  estate  was 
originally  complete,  but  a  lapse  by 
the  death  of  two  of  the  residuary 
legatees  in  the  lifetime  of  the  testa- 
tor caused  the  failure  of  the  disposi- 
tion as  to  their  two  shares,  which,  al- 
though actually  converted  into 
money,  resulted  to  the  heir-at-law 
as  undisposed  of  real  estate.  Upon 
the  same  principle,  where  a  par- 
tial disposition  only  is  originally 
made  of  the  money  to  arise  from  the 
sale  of  land,  the  portion  undisposed 
of  will  result  to  the  heir-at-law : 
Robinson  v.  Taylor,  2  Bro.  C.  C. 
689  ;  ^erry  v.  Usher,  11  Ves.  87 ; 
Wilson  V.  Major,  11    Ves.   205; 


Watson  V.  Hayts^  5  My.  &  '-- 
125.  The  same  resoll  k'^- 
where  money  arising  from  ^ 
directed  to  be  sold  is  given  over- 
an  event  which  does  not  bappes^ 
Thus,  in  Jessojy  v.  f¥alson,\  ^^ 
&  K.  665,  a  testator  directed aei 
ed  fund,  composed  of  the  prtcs^ 
of  his  real  and  personal  esuie, » ^ 
applied  to  certain  specified  parpos^ 
and  the  residue  to  be  divided cqcif 
among  his  children,  or  cbilt^^^ 
twenty-one,  if  sons,  and  tweiKf-*^ 
or  marriage,  if  daughters,  t^^ 
there  was  no  child  who  shoul^it* 
come  entitled  under  the  troTA- 
such  person  as  he  should  bji"^^ 
icil  appoint.  The  testator  died  »;t^ 
out  having  made  a  codicil,  lesncftf 
only  daughter,  his  heiress-«l-fe»' 
who  died  under  twenty-one,  inW" 
tate  and  unmarried.  Sir  J.  i^^ 
M.  R.,  held,  that  so  much  of  lbel^ 
sidoary  fund  as  was  consiiioted  ^ 
real  estate  descended  to  the  beir^ 
and  that  so  much  as  was  constiio^ 
of  personal  property  went  \Q^ 
next  of  kin.  See,  sko,Fm'' 
TVeber,  6  Hare,  146.  ^^ 
where  land  is  directed  lo  ^^ 
verted  into  money,  and  ibe  «^' 
or  part,  is  given  for  a  purpose  ^ 
fails  on   account  of  illegJiV»  ** 
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whole  or  part  which,  on  this  ac- 
count, remains  undisposed  of,  results 
to  the  heir-at-law.  As,  for  instance, 
where  money,  to  arise  from  the  sale 
of  land,  is  given  to  a  charity,  and 
the  gift  is  void  according  to  the 
Statute  of  Mortmain:  Attorney 
General  v.  Ijord  fFeymouth^  Amb. 
20 ;  Jones  v.  Mtchell,  I  S.  &  S. 
294  ;  Hopkinson  v.  Ellis,  10  Beav. 
169.  So,  where,  as  in  Eyre  v. 
Marsden,  2  Kee.  664,  accumula-' 
tions  are  directed  to  be  made  out  of 
the  income  of  land  to  be  converted 
into  money,  for  more  than  twenty- 
one  years  from  the  death  of  the  tes- 
tator, and  therefore  void  under  the 
Thelluson  Act,  (39  &  40  Geo.  3,  c. 
98),  as  to  the  excess  of  the  accumu- 
lation over  the  twenty-one  years, 
such  void  accumulations  will  result 
to  the  heir-at-law,  and  not  to  the 
next  of  kin.  •»  It  happens,"  ob- 
serves Lord  Langdale,  M.  R.,  in 
Ei/re  V,  Marsden,  *•  that  there  is  a 
failure  of  the  testator's  intent.  The 
_^-^.^-,  *income  of  the  money  aris- 
L  '  -^  ing  from  the  sale  of  the  real 
estates  cannot  be  allowed  to  accumu- 
late, and  applied  as  the  testator 
meant.  The  purposes  of  the  will, 
as  far  as  they  can  be  lawfully  car- 
ried into  effect,  do  not  exhaust  the 
whole  beneficial  interest  arising  out 
of  the  real  estate,  and  I  think  that  the 
heir  is  entitled  to  the  exhausted  inter- 
est." See  S,  C,  4  My.  &  C.  R.  23 1 . 

The  principle  upon  which  these 
cases  proceed  has  been  thus  laid 
down  by  Lord  Eldon  :  ««  Where," 
says  his  Lordship,  «*a  testator 
means,  with  regard  to  a  particular 
purpose,  to  convert  bis  real  estate 
into  personal,  if  that  purpose  can- 
not be  served,  the  Court  will  not 
infer  an  intention  to  convert  the 
estate  for  any  other  purpose  not  ex- 
pressed :"  Ifillv.  Cock,  1  V.(fc  B.  175. 

In  Ackroyd  v.  Smithson,  it  was 
argued  for  the  next  of  kin,  that  the 


fact  of  the  testator  having  mixed 
the  real  with  the  personal  estate, 
shewed  an  intention  on  bis  part  to 
convert  the  real  into  personal  estate, 
out  and  out,  for  all  intents  and  pur- 
poses, and  not  merely  for  the  pur- 
poses of  the  will.  This  argument, 
however,  was  most  successfully  re- 
futed by  Lord  Eldon,  who,  admit- 
ting that  it  was  the  testator's  inten- 
tion to  convert  the  real  into  personal 
estate,  out  and  out,  for  the  purposes 
of  the  will,  that  is  to  say,  for  the  re- 
siduary legatees,  contended,  that  it 
was  impossible  to  infer  from  such 
intention  in  favour  of  the  residuary 
legatees,  a  similar  intention  in  favour 
of  the  next  of  kin,  whom  the  testa- 
tor never  had  in  contemplation  ;  and 
that,  to  argue  from  what  the  testa- 
tor intended  with  respect  to  residua- 
ry legatees,  by  way  of  proving  that 
he  intended  the  same  in  favour  of 
the  next  of  kin,  was  to  reason  from 
a  case  in  which  intention  was  ex- 
pressed, to  prove  a  like  intention  in 
a  case  which  supposed  the  absence 
of  intention. 

It  was  decided,  also,  in  Jessop  v. 
Watson,  1  My.  &  Kee.  667,  upon 
the  authority  of  the  principal  case, 
that  the  blending  of  the  proceeds 
of  real  with  personal  estate  for  an 
express  purpose  which  fails,  will 
not  operate  so  as  to  convert  the 
real  into  personal  estate  for  a  pur- 
pose not  expressed,  viz.,  so  as  to  give 
it  to  the  next  of  kin.  The  case  of 
Ogle  T.  Cooke,  cited,  in  the  princi- 
pal case,  was  for  a  long  time  consid- 
ered an  exception  from  the  general 
rule ;  but,  in  Collins  r,  Wakeman, 
2  Ves.  jun.  686,  Lord  Loughbo- 
rough observes,  that  he  had  caused 
the  Reg.  Lib.  to  be  searched,  and  it 
was  found  that  the  point  had  been 
left  undecided.  Ogle  ▼.  Cooke, 
therefore,  is  no  authority  whatever 
on  this  subject. 

Upon  the  same  principle,  even  an 
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express  direction  that  the  proceeds 
of  the  sale  of  real  estate  shall  be 
deemed  personally  will  not  prevent 
the  operation  of  the  rule  in  favour  of 
the  heir-at-law  ;  for  however  absolute 
such  direction  for  conversion  may  be, 
it  will  be  construed  to  extend  to  the 
,-^q-,  purposes  of  the  'will  only. 
L  ^^^J  See  Collins  v.  Wakeman, 
2  Ves.  jun,  683 ;  Countess  of  Bris- 
tol V.  Hungerfordy  2  Vern.  646. 
Bee,  however,  the  report  of  that 
case,  Prec.  Ch.  81,  and  the  note  to 
Sogers  V.  Sogers,  3  P.  Wms.  198, 
where  it  is  slated,  that  the  Court 
held,  that  the  executors  were  trustees 
for  the  next  of  kin  of  the  testator, 
but  they  happened  also  to  be  his  co- 
heirs. This  case,  therefore,  can  be 
considered  as  of  no  authority  either 
way :  Phillips  v.  Phillips^  1  My.  &> 
Kee.  649,  is,  indeed,  a  decision 
against  the  claims  of  the  heir ;  but  it 
must  be  considered  as  overruled  by 
subsequent  cases.  See  WUliams  v. 
Williams,  Rolls,  13th  Dec.  1835,  L. 
J.,  Part  v.,  N.  S.,  84 ;  Henchman 
V.  The  Attorney-General,  3  My.  & 
Kee.  485;  Amphlett  r.  Parke,  2 
Russ.  &>  My.  221;  Johnson  v. 
Woods,  2  Beav.  409 ;  Gordon  v. 
Atkinson,  1  De  Gex  &  S.  479 ;  and 
Fitch  V.  Weber,  6  Hare,  145,  which 
is  a  very  strong  case  is  favour  of  the 
heir-at-law.  There  a  testatrix  de- 
vised and  bequeathed  her  real  and 
personal  estate,  in  trust  as  to  the  real 
estate,  for  sale  as  soon  after  her  de- 
cease as  conveniently  could  be,  and 
declared  that  the  trustees  should 
stand  possessed  of  the  proceeds  of  the 
sale,  as  a  fund  of  personal  and  not 
real  estate  ;  for  which  purpose  she 
declared  such  proceeds,  or  any  part 
thereof  should  not  in  any  event  lapse 
or  result  for  the  benefit  of  her  heir-at 
law :  and,  after  giving  legacies,  the 
testatrix  directed  her  trustees  to  pay 
and  apply  the  residue  of  her  estate 
and  effects  as  she  should,  by  any  I 


codicil  to  that  her  will,  direct  or  ap 
point.  The  testatrix  made  no  codicil. 
Sir  James  H\gram,  V.  C,  after  an 
elaborate  examination  of  the  autho- 
rities, held,  that  the  heir-at-law^  was 
entitled  to  the  proceeds  of  the  real 
estate  undisposed  of  by  the  will.  ^I 
feel  myself  called  upon,"  obeerred 
his  Honor,  «« to  follow  the  course  of 
decisions,  in  holding  that  the  testa- 
trix has  expressed  an  intention  to  ex- 
clude the  heir  only  for  the  purposeg 
of  her  will,  and  that,  if  her  words  ex- 
press more,  and  she  has  failed  to  say 
who  shall  take  the  surplus,  the  law 
must  dispose  of  it."  And  see  Flint 
V.  Warren,  12  Jur.  810 ;  S.  C,  14 
Sim.  554. 

Mr.  Cox,  in  a  note  to  Cruse  r. 
Barley,  3  P.  Wins.  22,  which  has 
been  highly  commended  by  many 
eminent  equity   judges,  states   his 
opinion,  that  the  several  cases  on  this 
subject  seem  to  depend  upon  this 
question — whether  tlie  testator  meant 
to  give  to  the  produce  of  the  real  e»- 
tate  the  quality  of  personalty  to  all 
intents,  or  only  so  far  as  respected 
the  particular  purposes  of  the  unll  f 
for  that,  unless  the  testator  has  suf- 
ficiently declared  his  intention,  not 
only  that  the  realty  shall  be  con- 
verted into  personalty  for  the  pur- 
poses of  the  will,  but  further,  that  the 
produce  of  the  real  estate  shall  be 
taken   as  personalty,  whether  such 
purposes  take  efiect  or  not,  so  much 
of  the  real  estate,  or  the  produce 
thereof, as  is  not  *effeclually  r-,R---i 
disposed  of  by  the  will  at  the  I-        -^ 
time  of  the  testator's  death,  (whether 
from  the  silence  or  inefficacy  of  the 
will  itself,  or  from  subsequent  lapse,) 
will  result  to  the  heir.  In  the  opinion 
of  a  learned  writer,  which  seems  to 
be  fully  warranted  by  the  authorities, 
this  statement  of  the   doctrine,  al- 
though correct  as  far  as  it  goes,  is 
not  sufficiently  explicit,  and  requires 
the  following  explanatory  addition : 
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«  But  that  every  conyersion,  however 
absolute  in  its  terms,  will  be  deemed 
to  be  a  conversion  for  the  purposes  of 
the  will  only,  unless  the  testator  dis- 
tinctly indicates  an  intention  that  it 
is,  on  the  failure  of  those  purposes, 
to  prevail  as  between  the  persons  on 
whom  the  law  casts  the  real  and  per- 
sonal property  of  an  intestate,  name- 
ly, the  heir  and  next  of  kia:'*  1 
Jarman  on  Wills,  558. 

In  the  cases  we  have  before  con- 
sidered, the  competition  has  been 
between  the  heir-at-law  and  the  next 
of  kin ;  there  is,  however,  another 
class  of  cases,  in  which  the  compe- 
tition has  been  between  the  heir-at. 
law  and  the  residuary  legatee  ;  viz., 
when  the  question  arises — whether 
the  direction  to  convert  really  into 
personalty  is  not  so  absolute  as  to 
pass  the  realty  directed  td  be  con- 
verted under  a  general  residuary 
bequest  of  personalty.  It  seems, 
however,  clear,  upon  the  principles 
laid  down  in  the  preceding  class  of 
cases,  that  a  mere  direction  to  sell 
land  for  a  particular  purpose,  is  not 
considered  su<;h  an  indication  of  a 
testator's  intention  to  convert  real 
into  personal  property  to  all  intents, 
so  that  the  undisposed  of  proceeds 
should  pass  under  a  residuary  be- 
quest of  personalty.  Thus,  in 
Maugham  v.  Mason,  1  V.  &  B. 
409,  a  testator  devised  freehold 
chambers  to  trustees  and  their  heirs, 
upon  trust  to  sell,  and  to  apply  the 
money  arising  by  such  sale  towards 
payment  of  legacies,  and  the  rents, 
until  sold,  to  be  applied  to  the  same 
uses;  and,  after  giving  some  pecu- 
niary and  specific  legacies,  as  to  the 
rest,  residue,  and  remainder  of  his 
personal  estate,  after  payment  of  his 
debts,  legacies  and  funeral  expenses, 
be  bequeathed  the  same  to  his  trus- 
tees, their  executors,  administrators, 
and  assigns,  upon  trust  to  convert  all 
the  said  residue  into  ready  money, 


and  to  lay  out  the  same  in  the  par- 
chase  of  freehold  property,  to  be  set- 
tled as  therein  mentioned.  The 
executors  paid  all  the  debts,  funeral 
expenses,  and  legacies,  out  of  the 
personal  estate,  not  imiking  sale  of 
the  real  estate.  Sir  W,  OranU  M. 
R.,  held,  that  the  real  estate,  after 
payment  of  legacies,  which  were  « 
primary  charge  upon  the  personalty, 
resulted  to  the  heir-at-law,  and  did 
not  pass  under  the  residuary  be- 
quest. MThe  observation,"  said  his 
Honor, «« is  perhaps  minute,  that  the 
money,  produced  by  the  sale  of  the 
real  estate,  could  not  with  propriety 
be  spoken  of  as  personal  property 
to  be  converted  into  money  ;  at 
•most,  however,  this  is  a  p«R,ye-i 
general  bequest  of  the  resi-  L  J 
due  of  his  personal  estate ;  and  the 
question  is,  what  was  meant  to  be 
included  under  that  description.  Pro- 
perly speaking,  nothing  is  the  per- 
sonal estate  of  a  testator  that  was  not 
so  at  his  death.  He  may  certainly 
so  express  himself  as  to  shew  that 
something  else  was  intended ;  but 
where  there  is  nothing  but  a  direc- 
tion to  sell  land,  with  application  of 
the  money  to  a  particular  purpose, 
and  a  subsequent  bequest  of  the  rest 
and  residue  of  the   personal  estatet 

I  know  of  no  case  in  which  it  has 
been  held,  that  the  surplus,  after  the 
particular  purpose  is  answered,  forms 
part  of  the  personal  estate,  so  as  to 
pass  by  the  residuary  bequest.  The 
mere  disposition  of  the  residue  of 
personal  estate  can  never  solve  the 
question,  what  is  personal  estate. 
The  cktuse  may  be  so  conceived  as 
to  show  the  sense  in  which  those 
words  are  used  ;  but  here  is  nothing 
more  than  those  words,  unaccom- 
panied with  any  thing  explanatory 
of  the  sense  in  which  they  were 
used."    See,  also,  WUion  v.  Major^ 

II  Ves.  205;  Berry  v.  Usher,  11 
Yes.  87 ;  Gibbs  v.  Rumsty,  2  V.  4b 
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B.  294;   Kellet  v.  Kellet,  3  Dow, 
248. 

Where,  however,  a  testator  ex- 
pressly declares,  that  the  money  aris- 
ing from  the  sale  of  real  estate  shall 
be  CODS ide red  as  part  of  the  person- 
alty, it  will  pass  under  a  general 
bequest  of  personalty  in  the  same 
will :  Kidney  v.  Couasrnaker,  1  Ves. 
jun.  436 ;  Collins  v.  ff'akeman^  2 
Ves.  jun.  683.  So,  also,  the  inten- 
tion that  the  proceeds  of  the  sale  of 
real  estate  should  pass  under  a  resi- 
duary bequest  of  personal  estate, 
may  be  inferred  from  expressions  in 
the  will  irresistibly  leading  to  such 
a  conclusion ;  and  the  blending  of 
the  real  with  the  personal  estate  has 
been  considered  aa  furnishing  an 
indication  of  such  intention  :  Byam 
V.  Munton^  1  Russ.  &  My.  603  ; 
Mallabar  v,  Mcdlabar,  Gas.  temp. 
Talb.  78 ;  Kellet  v.  Kellet,  3  Dow, 
248  ;  Brown  v.  Bigg^  7  Vesey, 
280. 

The  next  class  of  cases  to  be  exa- 
mined, is  that  in  which  the  competi- 
tion lies  between  the  heir-at-law  and 
the  residuary  devisee.  And  here  it 
must  be  remembered,  that  although 
it  has  always  been  held,  that  a  will 
as  to  personalty  speaks,  at  the  time 
of  the  death  of  the  testator,  and  the 
residuary  legatee  therefore  lakes  not 
only  what  is  undisposed  of  by  the 
expressions  of  the  will,  but  that 
which  becomes  undisposed  of  at  the 
death,  by  disappointment  of  the  in- 
tention of  the  will ;  yet,  previous  to 
1  Vict.  c.  26,  it  was  otherwise  as  to 
the  residuary  devisee  of  real  estate, 
or  of  the  price  of  real  estate.  .  As  to 
him,  the  will  spoke  only  at  the  time 
of  making  it,  and  he  could  take 
nothing  but  what  was  at  that  time 
intended  for  him.  Thus,  in  a  case 
previous  to  that  act,  where  a  sum 
was  expressly  excepted  out  of  the 
produce  of  real  estate  devised  to  be 
sold,  and  was  not  disposed  of,  it  is 


clear  that  it  belonged  to  the  r-mri^fCi 
•heir-at-law,  and  not  to  the  L  J 

residuary    devisee ;    see  CoUins    ▼. 
Wakeman,  2  Ves.  jun.  683.       So, 
also,  when   land  is  conveyed  upoa 
trusts  for  sale,  and  a  sum  which  is 
excepted  remains  undisposed  of,  it 
will  result  to  the  heir :  Emblyn  ▼. 
Freeman,  Free.   Ch.    541.      And, 
although    the  authorities  are  some- 
what conflicting,  the  better  opinioa 
seems  to  be,  that  where  part  of  the 
produce  arising   from  land  devised 
to  be  sold,  is  directed  to  be  applied 
to   purposes  which   fail,  either   by- 
lapse  or  on  account  of  illegality,  the 
heir-at-law,  and   not   the   residuary 
devisee  of  the  produce,  will  be  enti- 
tled   to  the   benefit   of  the   failure. 
Thus,  in  Joms  v.  Mitchell,  1  S.  & 
S.  290,  the  testatrix  by  will   gare 
800/.  out  of  the  money  to  be  pro- 
duced by  the  sale  of  her  real  estates, 
to  trustees,  for  the  benefit  of  certain 
charitable  institutions ;  and  she  gave 
the  residue  of  the   money  to  J.  R. 
The  gift  of  the  800/.  being  void,  Sir 
John  Leech,  V.  C,  held,  that  the 
heir  of  the  testatrix,  and  not  J.  R.* 
was  entitled  to  it.     ♦»  The  devisor," 
said  his  Honor,  «  at  the  time  of  mak- 
ing the  will,  intended  that  the  resi- 
duary devisee  of  the  price   of  the 
land  should  take  such  residue,  sub- 
ject to  the   deduction   of  the  800/., 
and  not  the  800/.,  which  is  therefore 
undisposed  of,   and   results   to   the 
heir."       See,  also,    Hutchezon    r. 
Hammond,  3  Bro.  C.  C.  128;  Col- 
Una  V.  Wake^nan^  2  Ves.  jun.  683  ; 
Gibbs  V.  Rumsey,  2  V.  &  B.  294; 
sed  vide  contra,  Page  v.  Leaping^ 
well,  18  Ves.   463;  Noel  v.  Lord 
Henley,  7  Price,  240 ;  S.  C,  1  Dan. 
211,  322. 

The  fact,  however,  of  the  testator 
having  blended  the  produce  of  bis 
real  with  his  personal  estate,  has  in 
many  cases  been  considered  a  suffi- 
cient reason  to  exclude  the  heir,  in 
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favour  of  the  residuary  legatee,  of 
the  produce  of  the  real  and  personal 
estate,  by  applying  to  the  mixed  fund 
the  rule  applicable  to  personalty, 
such  rule  being,  even  under  the  old 
law,  as  laid  down  by  Sir  John  Leach, 
in  Jones  v.  Mitchell,  1  S.  &  S.  290, 
that  the  residuary  legatee  of  person- 
ally lakes  what  is  not  eflectually  dis- 
posed of.  See  Dufour  v.  Motleux, 
1  Ves.  320  ;  1  S.  &  S.  292,  n.,  the 
dictum  of  Lord  Thurlow  in  Hutche* 
son  V.  Hammond,  3  Bro.  C.  C.  148 ; 
Kennell  v.  Mbot,  4  Ves.  802 ;  Am- 
phleU  V.  Parke,  1  Sim.  275 ;  4  Russ. 
75,  per  Sir  John  Leach  ;  Green  v. 
Jackson,  5  Russ.  35  ;  S.  C,  2  Russ. 
&  My.  238  ;  Cooke  v.  The  Station- 
ers^ Company,  3  My.  &  K.  262. 
The  cases,  however,  of  Collins  v. 
Hakeman,  2  Ves.  jun.  683;  Gibbs 
V.  Rumsey,  2  V.  &  B.  294,  and 
Amphlett  v.  Parke,  2  Russ.  &  My. 
221,  over-ruling  the  decision  of  Sir 
John  Leach  in  that  case,  decide  that, 
although  real  and  personal  estate  are 
blended  together,  a  residuary  devise 
or  bequest  of  the  proceeds  to  arise 
from  the  sale  of  the  real  and  per- 
sonal estate,  will  not  carry  to  the 
residuary  devisee  or  legatee  of  such 
proceeds,  lapsed  or  void  legacies, 
arising  from  the  sale  of  the  real  es- 

r*'S77l  *^^®'  ^^^  ^"^^  lapsed  or  *void 
L        -^  legacies,  so  far  as  they  arise 
from  the  sale  of  the  real  estate,  will 
result  to  the   heir-at-law.      In  the 
case  of  Jimphlett  v.  Parke,  2  Russ. 
&  My.  221,  a  leading  authority  upon 
this  subject,  a  testatrix  gave  her  real 
estates  upon  trust  to  be  sold,  and  di-  J 
reeled  the  moneys  to  arise  from  such  ; 
sale,  to  be  considered  and  taken  as  ' 
part  of  her  personal  estate  ;  she  then  j 
directed,  that,  out  of  the  moneys  to  | 
arise  from  9tich  sale,  and  out  of  all  I 
other  her  personal  estate,  certain  pe-  | 
cuniary   legacies   should   be    paid ; 
and   bequeathed  all   the  residue  of 
her  personal  estate,  and  of  the  mo-  { 


neys  arising  from  the  sale  of  her  real 
Estates,  upon  trust  for  two  persons, 
and  their  children.  Some  of  the 
pecuniary  legatees  having  died  in 
the  testatrix's  lifetime,  it  was  held 
by  Lord  Brougham,  (reversing  the 
decision  of  Sir  John  Leach,)  that  the 
conversion  of  ihe  real  estate  into  per- 
sonal, directed  by  the  will,  was  not 
absolute,  but  partial  only,  for  the 
purpose  of  making  good  the  pecuni- 
ary legacies,  and  that  such  of  those 
legacies  as  had  lapsed,  in  so  far  as 
they  were  payable  out  of  the  pro- 
duce of  real  estate,  had  lapsed  for 
the  benefit  of  the  heir-at-law.  Lord 
Brougham,  in  his  learned  judgment 
in  this  case,  thus  ably  sums  up  the 
doctrine  applicable  to  this  class  of 
cases:  "The  rule,*'  observes  his 
Lordship,  "which  I  have  stated  to 
be  extracted  from  all  the  cases,  is, 
that  you  must  clearly  prove  that  the 
heir-at-law  is  excluded ;  that  the 
words  prevent  the  possibility  of  con- 
sidering any  thing  to  be  left  as  a 
resulting  trust  for  him ;  and  that  the 
burthen  of  such  proof  lies  upon  those 
who  claim  in  opposition  to  him.  It 
is  not  at  all  inconsistent  with  that 
rule,  but  rather  flows  from  it,  and  I 
agree  in  holding,  that  a  testator  may 
provide,  not  only  that  the  undisposed 
residue,  which  is  strictly  personal, 
shall  go  to  the  residuary  legatee,  but 
that  all  lapsed  legacies,  of  whatever 
nature,  shall  also  go  to  him ;  and 
that,  if  it  is  clear,  therefore,  from 
express  words,  that  he  gave  him  the 
lapsed  legacies  that  were  to  be 
raised  by  the  sale  of  real  property, 
and  failed  in  consequence  of  lapse, 
mortmain,  or  any  other  cause;— 
if  he  says,  for  instance,  « I  give  all 
the  lapsed  legacies  as  parcel  of  my 
residue,  to  the  residuary  legatee,' 
cadit  qusestio  there  is  no  doubt  he 
may  ;  and  if  he  can  do  it  by  express 
words,  he  can  do  it  by  plain  and  ob- 
vious intention,  to  be  gathered  from 
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the  whole  instninient.  If  you  once 
mrrive  at  the  conclusion,  that  the  tes- 
tator has  displaced  the  heir,  then,  of 
oourse,  the  lapsed  fond  falls  into  the 
residue  by  express  intention.** 

But  where  a  legacy,  out  of  a  fund 
arising  from  the  sale  of  land,  is  gi?en 
upon  a  contingency  which  does  not 
take  place,  then  the  residuary  devi- 
see of  the  fund,  and  not  the  beir-at- 
law,  will  be  benefited.  See  Attorney- 
General  v.  Miner,  8  Atk.  112; 
Cro/t  V.  Slee,  4  Ves.  60,  and  Noel 
r*n^sii  ▼.  Lord  Henley,  7  Price, 
L  ^^'=*J241;  *S.  C,  1  Dan.  211, 
which  may  perhapj  have  been  de- 
cided upon  these  grounds. 

As  to  wills  coming  within  the 
operation  of  the  new  Wills  Act,  1 
Vict.  c.  26,  it  must  be  remembered, 
that  the  25th  section  of  that  act  en- 
acts, '(that  unless  a  contrary  inten- 
tion shall  appear  by  the  will,  such 
real  estate,  or  interest  therein,  as 
aball  be  comprised,  or  intended  to  be 
comprised,  in  any  devise  in  such 
will  contained,  which  shall  fail,  or 
be  void,  by  reason  of  the  death  of 
the  devisee  in  the  lifetime  of  the 
testator,  or  by  reason  of  such  devise 
being  contrary  to  law,  or  otherwise 
incapable  of  taking  efilect,  shall  be 
included  in  the  residuary  devise,  (if 
any,)  contained  in  such  will.'* 

Whether  real  property  directed 
to  be  sold  results  to  tlie  heir  as 
real  or  personal  estate. — This  ques- 
tion sometimes  arises  between  the 
real  and  personal  representatives  of 
the  heir.  The  following  rules  for 
deciding  this  question,  may  be  laid 
down  as  the  general  result  of  the 
cases.  First,  where  it  is  necessary 
to  sell  the  lund  for  the  purposes  of 
the  trust,  and  there  is  only  a  partial 
disposition  of  the  produce  of  the 
sale,  there  the  surplus  belongs  to  the 
heir  as  money,  and  not  as  land,  and 
will,  therefore,  go  to  his  personal 


representative,  even  though  tbey 
may  not  have  been  sold  daring  fe 
lifetime ;  and,  previous  to  the  lu 
Wills  Act  coming  imo  opentica,: 
would  have  passed  by  an  ooattests 
will  as  personalty.  See  Etwini 
might,  1  Bro.  C.  C.  86;  WntH 
V.  Wright,  16  Ves.  188;  Stidih 
Claxton,  4  Madd.  484;  Dim^ 
Dawson,  2  S.  &  S.  327 ;  Je9s^' 
Watson,  1  My.  &  K.  665.  ^ 
condly,  where  a  sale  is  unomsirT, 
by  reason  of  a  total  failure  of  ^ 
purposes  for  which  the  conrefris 
was  directed,  the  heir  will  taketli! 
estate  as  realty,  descendible  lofe 
heir,  and  devisable  only  byiwtl 
attested  so  as  to  pass  real  emr 
Chitty  V.  Parker,  2  Ves.  jdd.  271 

A  sale  unnecessarily  roidf  ^ 
trustees  will  not  vary  the  rig^'^ 
the  parties,  as  the  proceeds  wLl  ' 
that  case  be  considered  astbeifli 
estate  of  the  heir:  Davenport' 
Coltman,  12  Sim.  610. 

This     doctrine     has    been  «! 
clearly     illustrated    by   Sir  i^ 
Leach,  M.  R.,  in  SmUh  v.  Oai^ 
4  Madd.  492.     "  Where  a  derL^^ 
observes  his    Honor,    "direcw^ 
lands  to  be  sold,  and  the  prda* 
divided  between  .A.  and  B.,thc0^ 
vious    purpose    of   the  testttor  & 
that  there  shall  be. a  sale,  for  t» 
convenience    of    division;  asd  A. 
and  B.   take  their  several  \mr^ 
as  money,  and  not  land.    So,u 
dies  in  the  lifetime  of  the  dcn-'^' 
and  the  heir  stands  in  his  pla«'"^ 
purpose  of  the  devisor,  ibat  m 
shall  be  a  sale,  for  the  conren.es« 
of  division,  still  applies  lo  ibc  ^'. 
and  the  heir  will  take  tbe  shaffj 
A.  as  A.  would  have  taken 't^ 
money,  and  not  land.  Br<«n  ib«  ^ 
put,  let  it  be  supposed  Aal  A. 
♦B.  both  die  in  the  life"'"^  [«5T8] 
of  the   devisor,  and  if  tbe 
whole  interest  in  the  Ian<J  ^^^ 
to  the  heir?  the  qaeslion  woflW"^ 
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be,  whether  the  devisor  can  be  con- 
sidered as  having  expressed  any 
purpose  of  sale  applicable  to  that 
event,  so  as  to  give  the  interest  of 
the  heir  the  quah'ty  of  money.  The 
obvious  purpose  of  the  devisor  being, 
that  there  should  be  a  sale  for  the 
convenience  of  division  between  his 
devisees,  that  purpose  could  have  no 
application  to  a  case  in  which  the 
devisees  wholly  failed  ;  and  the  heir 
would,  therefore,  take  the  whole 
interest  as  land.'* 

Money  directed  to  be  laid  out  in 
land, — The  principle  upon  which 
Ackroyd  v.  Smithson  was  decided, 
applies  also  to  the  converse  case  of 
money  directed  to  be  laid  out  in  the 
purchase  of  real  estate,  devised  to 
uses  which  partially  fail,  as  well  as 
those  which  wholly  fail  to  take 
efiect ;  for  the  undisposed  of  interest 
in  the  money,  or  the  estate,  if  pur- 
chased with  the  money,  will  result 
for  the  benefit  of  the  next  of  kin  of 
the  testator,  and  will  not  go  to  the 
heir-at-law.  The  case  of  Fletcher  v. 
Chapman,  3  Bro.  P.  C.  Tonil.  ed.  1, 
and  a  dictum  of  Lord  Redesdale^i, 
in  Tregonwell  v.  Sydenham,  3  Dow, 
207,  seemed  to  lay  down  a  contrary 
doctrine.  But  Lord  Cottenham, 
while  Master  of  the  Rolls,  in  the 
leading  case  of  Cogan  v.  Stevens,  1 
Beav.  482,  n.,  reported  more  fully 
in  the  Appendix  to  Lewin  on  Trus- 
tees, p.  719,  after  examining  all  the 
authorities  upon  this  subject,  which 
are  somewhat  conflicting,  put  an 
end  to  the  anomaly  which  previously 
was  supposed  to  exist  in  the  law  of 
conversion,  by  deciding  in  favour  of 
the  claims  of  the  next  of  kin.  In 
Cogan  V.  Stevens,  the  testator  order- 
ed that  30,000/.  should  be  laid  out 
immediately  by  his  executors  in  the 
purchase  of  an  estate  or  estates  in 
the  county  of  Devon  or  Cornwall, 
the  income  of  which  should  belong 


to  his  widow  during  her  life,  and 
after  her  decease  to  certain  persons 
(all  of  whom  died  during  the  life  of 
his  widow,  without  issue,)  in  tail, 
with  remainder  to  a  charity.  The 
money  was  not  laid  out,  and  the  gift 
to  the  charity  being  void  under  the 
Statute  of  Mortmain,  it  was  hekl  by 
Lord  Cottenham,  that  the  next  of 
kin,  and  not  the  heir-at-law  of  the 
testator,  was  entitled  to  the  fund* 
«•  The  question,'*  said  his  Lordship, 
«<is  simply,  whether,  when  a  testatof 
directs  money  to  be  invested  in  land 
for  certain  purposes,  some  of  which 
are  lawful  and  take  efiect,  but  others 
fail  and  become  void,  the  property  so 
given,  after  satisfying  the  lawful 
purposes,  belongs  to  the  next  of  kin, 
or  to  the  heir  of  the  testator.  .... 
Upon  principle,  and  upon  analogy  to 
several  well  established  rules  in 
equity,  it  would  appear  that  there  is 
no  doubt  as  to  the  proper  solution  ^f 
this  question.  The  only  difficulty 
arises  from  some  few  cases,  or  dicta 
of  the  judges,  which  it  is  impossible 
*to  reconcile  with  these  prin-  r»eQQ-i 
ciples  or  these  rules;  and  ^  -^ 
some  of  the  cases  proceed  from  au- 
thority so  high,  that,  if  not  absolutely 
binding  on  the  Court*  they  ought  at 
least  to  make  it  extremely  cautioue 
in  pronouncing  any  judgment  incon- 
sistent with  them.  If  a  testator  de- 
vises land  for  purposes  altogether 
illegal,  or  which  altogether  fail,  the 
heir-at-law  takes  it  as  undisposed  of. 
If  a  testator  gives  personal  property 
for  purposes  altogether  illegal,  or 
which  altogether  fail,  the  next  of  kin 
takes  it,  as  in  the  case  of  an  intes- 
tacy, as  undisposed  of.  If  a  testator 
devises  lands  for  purposes  which  are 
in  part  illegal,  or  which  partially 
fail,  or  which  require  part  only  of 
the  lands  devised,  the  heir  takes  so 
much  of  the  land  as  is  undisposed 
of,  and  which  was  destined  for  the 
purpose  which  by  law  cannot,  or  in 
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fact  does  not,  take  effect,  and  so 
much  as  is  not  required  for  the  pur- 
poses of  the  will ;  and  this  whether 
the  land  be  actually  sold  or  not.  But 
here,  it  is  said,  the  analogy  between 
the  cases  of  land  and  money  ceases, 
and  that,  if  a  testator  directs  money 
to  be  laid  out  in  the  purchase  of  land 
for  purposes  which  are  partly  illegal, 
or  which  partially  fail,  the  next  of 
kin  has  no  such  interest  in  the  money 
as  cannot  be  applied  to  the  purposes 
of  the  will ;  but,  if  there  are  pur- 
poses legal  and  feasible  which  re- 
quire the  investment,  the  next  of  kin 
are  excluded.  And  why  are  they  to 
be  so  excluded  ?  The  proposition 
assumes  the  property  in  question, 
that  is,  a  portion  of  the  interest  in 
the  property,  is  not  disposed  of  by 
the  will,  and  the  law  gives  to  the 
next  of  kin  all  the  personalty  not 
disposed  of.  Is  it  from  any  incapa- 
city in  the  next  of  kin  to  take  pro- 
perty which  exists  in  the  form  of 
land?  That  cannot  be  ....  An 
observation  was  made  by  Mr.  Pern- 
berion,  at  the  hearing,  which  re- 
moves much  of  the  difficulty  which 
would  otherwise  have  arisen  from 
the  cases,  namely,  that  no  authority 
of  an  earlier  date  than  Ackroyd  v. 
SmithMon  ought  to  have  much 
weight  with  me.  The  force  of  this 
observation  will  be  felt  on  adverting 
to  what  Lord  Thurlow  says  in  de- 
ciding that  case.  He  says,  « £  used 
to  think,  when  it  was  necessary  for 
any  purpose  of  the  testator's  disposi- 
tion, to  convert  the  land  into  money, 
that  the  undisposed  land  would  be 
personalty.'  Now  this  is  precisely 
the  argument  used  as  to  the  conver- 
sion of  money  into  land  by  Mr. 
Hodgson  $  and  here  I  cannot  but 
observe,  that  this  subject  of  conver- 
sion has  given  rise  to  two  of  the 
ablest  arguments  ever  addressed  to 
any  court — that  by  Lord  Eldon^  on 
the  one  side,  in  Ackroyd  v.  Smith- 


son,  and  that  by  Mr.  Hodgson  on 
the  other,  in  the  present  case — an 
argument  which  has,  since  it  has 
been  delivered,  been  frequently  men- 
tioned at  the  bar  in  terms  of  the 
highest  praise,  and  in  which  I  gladly 
avail  myself  of  this  opportunity  to 
express  my  entire  concurrence.  In 
that  argument  *it  was  neces-  p#-Q|-i 
sarily   admitted,  if   all   the  L  -^ 

purposes  of  a  devise  [qu.  bequest  of 
money  to   be  convened  into  laod^ 
failed,  the  whole  belongs  to  the  heir- 
at-law   [qu.  next  of  kin.]      Bui  it 
was  contended,  that  if  the  purposes 
are  to  be  in  part  executed,  and  so 
that  the  right  to  have  such  an    in- 
vestment of  money  in  land  effectu- 
ally existed  in  any  one,  to  answer 
such  partial  purpose,  that  the  land 
so  purchased,  after  answering  such 
partial  purpose,  belongs  to  the  heir. 
So  thought  Lord    Thurlow,  as    to 
lands  directed  to  be  sold,  before  the 
argument  in  Ackroyd  v.  Smithsoru 
No  wonder,  then,  that  there  should 
be  found,  before  that  time,  traces  of 
authority   in   favour  of    the    heir's 
claim  to  money,  as  there  was  of  the 
next  of  kin's  claim  to  land  ;  but  the 
exclusion  of  the  latter  is  now  too 
well  settled  to  be  disputed,  and  the 
argument  for  the    heir  rests  on  a 
supposed  difference  between  the  two. 
But  nosuchdiff*erence  was  supposed 
to  exist  before  Ackroyd  v.   S/nith- 
son:  why  then  should  it  exist  now? 
If  there  by  any  substantial  difference 
in  principle,  let  it  prevail,  but  if  in 
principle  there  be  no  distinction,  is 
not  the  decision  o(  Ackroydv.  Smith" 
son,  and   the  subsequent  cases,  of 
higher  authority  than  any  decision 
which  may  have  taken  place  before 
the  principle  was  so  thoroughly  dis- 
cussed and  established  as  it  was  io 
that  case  ?     In  deciding  in  favour  of 
the  next  of  kin,  I  am  following  the 
principle  of  Ackroyd  v.  Smithson, 
and  maintaining  that  uniformity  of 
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decision  as  to  the  conversion  of  land 
into  money,  and  of  money  into  land, 
which  was  supposed  to  exist  before 

that  time The  result  of  the 

whole  authority  seems  to  be,  that, 
before  Jickroyd  v.  Smiihson,  no  dis- 
tinction was  recognised  between  the 
doctrine  as  applicable  to  a  conversion 
of   money  into   land,   or   land   into 
money  ;  that,  as  to  both,  an  opinion 
prevailed,  that  when   a  conversion 
was  necessary,  and  part  of  the  object 
failed,  the  unappropriated  proceeds 
belonged  to  that   representative  on 
whom  the  law  cast  that  description 
of  property  in  which  such  proceeds 
were  found  to  exist.     This,  as  to 
land  converted  into  money,  was  cor- 
rected  in   Ackroyd  v.    Smithson ; 
but  no  case  has  occurred  in  which 
the  point  has  been  argued  and  de- 
termined   as    to   money    converted 
into  land.     I  say  argued  and  deter- 
mined,  because,   if    determined   in 
Leslie  v.  The  Duke  of  Devonshire^ 
2  Bro.  C.  C.  187,  and  Fletcher  y. 
Chapman,  3  Bro.  P.  C,  Toml.  ed. 
1,  it  certainly  was  not  argued;  but 
there  are  undoubtedly  dicta  of  very 
eminent    judges,    since    that    lime, 
which  seem  to  shew  an  impression 
on    their   mind,   that   the   principle 
of  Ackroyd  v.  Smithson  was  not  to 
be  applied  to  a  conversion  of  money 
into   land.      Those  learned   judges 
had  not  the  benefit,  which  I  have 
had,  of  hearing  the  point  fully  and 
most  ably  argued  ;  and  having,  after 
the  fullest  consideration,  come  to  the 
conclusion  that  that  principle  does 
apply  to  the  present  case.;  and,  as  I 
-,_„-,  *am  not  bound  by  any  of  the 
L        -'  authorities  to  maintain  a  dis- 
tinction  which   was    not   originally 
supposed  to  exist,  and  which  cannot 
be  maintained  in  reason,  and  which, 
therefore,  if  maintained,  would  be  a 
reproach  to  the  law  as  it  stands,  I 
feel  myself  fully  justified  in  preserv- 
ing the  uniformity  of  the  rule,  as 


applicable  to  the  two  cases,  by  de- 
ciding against  the  claim  of  the  plain- 
tiff; and  I  may  be  allowed  to  express 
some  satisfaction  in  finding  I  am  not 
compelled  by  authority  to  hold  that 
any  heir  should  take,  as  such,  what 
had  no  inheritable  quality,  but  was 
pure  personal  estate,  at  the  time  of 
the  ancestor's  death,  or  that,  as  de- 
visee, he  should  take  that  which 
was  never  destined  for  him,  but  was 
in  most  unquestionable  terms  given 
to  another." 

The  principles  laid  down  in  Co' 
gan  V.    Stevens   have    been    acted 
upon  by  Lord  Langdale,  M.  R.,  in 
the  case  of  Hereford  v.  Ravenhill,  1 
Beav,  481.    There  a  testator  gave 
his  ready  money,  and  money  which 
should   be  due  and  owing  to  him, 
save  as  therein  mentioned,  to  trus- 
tees, in  trust,  **as  soon  after  his  de- 
cease   as    a    convenient    purchase 
could  be  found,"  to  invest  it  in  the 
purchase  of  real  estate,  and  to  settle 
the  same  to  the  use  of  his  wife  for 
life,  and  after  her  decease  to  the  use 
of  certain  persons  (who  died  during 
his  life,)  in  fee,  and,  in  the  mean- 
time, to  lay  the  same  out  in  the  funds, 
and  pay  the  dividends  to  the  person 
to  whom  the  rents  of  the  premises  to 
be   purchased  would    for  the   time 
being  belong ;  and  the  testator  gave 
and  bequeathed  the  residue  of  his 
goods,  chattels,  and  personal  estate 
to  bis  wife  absolutely.     The  widow 
having  died,  and  the  ultimate  limita- 
tions to  the  remainder-men  having 
failed  by  their  deaths  in  the  testa- 
tor's lifetime,  the  question  was,  to 
whom  the  fund  which  then  remained 
uninvested  belonged.     An  objection 
was  taken  by  the  trustees,  that  the 
heir-at-law  of  the  testator,  who  might 
be  entitled  to  the  fund  as  impressed 
with  the  nature  of  realty,  was   not 
before  the  Court.     Lord  Langdale, 
M.  R.,  upon  the  authority  of  Cogan 
T.  Slevensy  was  of  opinion  that  the 
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heir-at-law  was  not  a  necessary 
party;  because  that  case  decided, 
thai  where  a  testator  directed  his 
personal  estate  to  be  converted  into 
real  estate  for  several  purposes,  some 


of  which  failed,  his  heir  was  not, 
after  satisfying  the  purpoees  which 
could  lake  effect,  entitled  to  the  per- 
sonalty as  being  impressed  with  the 
character  of  real  estate. 


The  conversion  of  property,  from 
one  species  to  another,  by  the  will 
of  a  testator,  lakes  place,  only /or  the 
purposes  of  the  tmll;  and  so  far  as 
those  purposes  do  not  extend,  or,  in  so 
far  as  any  of  them  cannot  take  eflfect, 
in  fact  or  in  law,  the  property  is 
considered  as  remaining  in  its  former 
condition,  as  it  was  in  the  hands  of 
the  testator,  and  passes  accordingly. 
See  Smith  v.  McCrary^  3  Iredell's 
Equity,  204,  208;  The  Cofiimon- 
wealth  V.  Martinis  executors  and 
devisees,  5  Munford,  117, 121 ;  Mor- 
row V.  Brenizer^  2  Rawle,  186, 
189. 

Land  directed  to  he  converted 
into  money, ~] — If  land  is  devised  to 
trustees  to  sell  for  the  payment  of 
debts  and  legacies,  the  heir-at-law 
has  a  resulting  trust  in  such  land,  so 
far  as  it  is  of  value,  after  the  debts 
and  legacies  are  paid,  and  he  may 
come  into  equity  and  restrain  the 
trustee  from  selling  more  than  is 
necessary  to  pay  the  debts  and  lega- 
cies ;  or,  he  may  offer  to  pay  them 
himself;  and  pray  to  have  a  con- 
veyance of  the  part  of  the  land  not 
sold  in  the  former  case,  or  the  whole 
of  it,  in  the  latter,  which  properly 
will,  in  either  case,  be  land  and  not 
money.  ««This  right  to  call  for  a 
conveyance,"  says  Washington,  J., 
"is  very  correctly  styled  a  privilege, 
and  it  is  one  which  a  court  of  equity 
will  n^ver  refuse,  unless  there  are 
strong  reasons  for  refusing  it.  The 
whole  of  this  doctrine,  proceeds  upon 


a  principle  which  is  incontrovertible, 
that  where  the  testator  merely  directs 
the  real  estate  to  be  converted  into 
money,  for  the  purposes  directed  io 
his  will,  so  much  of  the  estate,  or 
the  money  arising  fioro  it,  as  is  not 
efiectually  disposed  of  by  the  will, 
(whether  it  arise  from  some  omission 
or  defect  in  the  will  itself,  or  frona 
any  subsequent  accident,  which  pre- 
vents the  devise  from  taking  effi>ct,^ 
results  to  the  heir-at-law,  as  the  old 
use  not  disposed  of."  Craig  t. 
Zes/t>,  3  Wheaton,  564,  582 ;  Burr 
V.  Sim,  1  Wharton,  252,  262; 
Pratt  V.  Taliaferro,  3  Leigh,  419, 
423. 

•»The  general  rule,"  said  Harper, 
C,  in  North  et  al.  ex^ors  v.  Folk  et 
ux.y  Dudley's  Equity,  212,  216,  '«i8 
well  known,  that  land,  directed  by 
the  testator  to  be  sold,  shall  be  re- 
garded in  equity  as  personal  estate  ; 
but  this  is  to  be  taken  subject  to 
various  qualifications.  If  the  land 
is  directed  to  be  sold,  as  the  cases 
express  it,  out  and  out,  as  if  there 
were  a  general  arbitrary  direction  to 
sell,  without  any  specification  of  the 
object  of  the  sale,  or  of  the  purpose 
to  which  the  money  was  to  be 
applied,  this  would  be  evidence  of 
the  intention  to  convert  the  land  into 
money  in  all  events  ;  but  if  it  be  di- 
rected to  be  sold  for  certain  specific 
purposes,  and  the  purposes  altogeiher 
fail,  as  if  it  be  for  the  payment  of 
debts,  and  the  testator  afterwards 
pays  ofif  his  debts  in  his  life  time, 
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there  the  lands  will  go  to  the  heir  as 
real  estate.  Or  if  after  accomplish- 
ing the  specified  purposes,  a  surplus 
of  the  fund  should  remain  undis- 
posed of,  a  trust  in  this  subject,  it  is 
said,  results  for  the  heir.  The  doc- 
trine will  be  better  understood  by  re- 
ferring to  the  cases.  These  are  re- 
ferred to,  and  the  doctrine  explained 
by  Mr.  Cox,  in  his  note  to  Cruse  v. 
Barley,  3  P.  Wms.  22.  It  was 
admitted  in  the  case,  that  where  an 
estate  is  devised  to  be  sold  to  pay 
debts,  if  there  be  a  surplus  it  shall 
go  to  the  testator's  heir-at-law ;  for- 
asmuch as  when  the  debts  are  paid, 
the  trust  is  sat^ed,  and  the  motive 
of  the  testator  lor  the  sale  of  the  es- 
tate is  at  an  end  ;  and  the  heir,  if  he 
pleases,  on  laying  down  the  money 
for  the  debts,  may  take  the  estate 
himself.  There  is  a  class  of  cases 
to  this  eflect,  when  land  is  devised 
to  be  sold  for  the  payment  of  debts 
and  legacies :  If  pecuniary  legacies 
be  given,  and  the  residue  disposed 
of,  there,  if  some  of  the  pecuniary 
legatees  die  in  the  testator's  life  time, 
so  that  tbeif  legacies  lapse,  these 
shall  sink  into  the  residuum  in  fa- 
vour of  the  residuary  legatees,  and 
not  go  to  the  heir-at-law.  The  tes- 
tator is  supposed  to  have  intended  to 
convert  the  real  estate  into  personal, 
in  favour  of  the  residuary  legatees, 
and  against  the  heir-at-law.     .    • 

♦•.  .  Where  the  residue  is  dis- 
posed of,  however,  if  one  of  several 
residuary  legatees,  who  take  as  ten- 
ants in  common,  with  no  survivor- 
ship between  them,  dies  in  the  life- 
time of  the  testator,  his  lapsed  share 
of  the  residue  will  go  to  the  heir-at- 
law,  80  far  as  it  is  devised  from  the 
real  estate.  Such  was  the  case  of 
Ackroyd  v.  Smithson,  (1  Bro.  C.C. 
503.)  ,  .  The  subject  is  fully 
examined  in  the  argument  of  Mr. 
Scott,  who  seems  to  have  changed 
the  opinion  of  Lord  Thurbw.     .     . 


Min  this  case,  the  real  and  per- 
sonal estate  is  directed  to  be  sold» 
for  the  specific  purpose  of  paying 
debts  and  legacies,  and  there  is  no 
disposition  of  the  residue.  The  per- 
sonal.estate  is  first  applicable  for  this 
purpose.  If  it  should  prove  suffi- 
cient, it  follows  that  Y.  (a  niece,  a 
naturalized  citizen,)  as  against  G., 
(another  niece,  an  alien,)  will  be  en- 
titled to  the  real  estate.  If  it  should 
be  necessary  to  sell  the  real  estate, 
or  any  part  thereof,  she  will  be  enti- 
tled to  any  surplus  that  may  remaia 
after  paying  debts  and  legacies." 

"It  is  a  clear  rule  in  equity," 
said  the  Court,  in  Lindsay  v.  Plea* 
sants,  4  Iredell's  Equity,  321,  323, 
"that,  where  real  estate  is  directed 
to  be  converted  into  personal,  for  an 
express  purpose,  which  fails,  to  con- 
sider the  disappointed  interest  as 
realty,  (although  the  land  has  been 
sold,)  and  resulting  to  the  heir.  The 
rule  equally  applies  to  cases,  where 
th«»  real  proceeds  are  blended  and 
bequeathed  with  the  personalty  (after 
answering  particular  objects;)  and 
the  context  of  the  will  affords  no 
manifestation  of  the  testator's  inten- 
tion to  convert  the  real  into  personal 
estate,  out  and  out.^'  "  Upon  the 
principles  of  equitable  conversion," 
said  the  Chancellor,  in  Wood  v. 
Cone,  7  Paige,  472,  476,  •♦  the  pro* 
ceeds  of  the  real  estate  directed  by 
the  testator  to  be  sold,  is  only  consi- 
dered as  converted  into  personalty 
for  the  purposes  of  the  will  And 
if  any  estate  or  interest  in  the  con- 
verted fund  was  not  legally  and 
efifeetually  disposed  of  by  the  will, 
there  was  a  resulting  trust,  as  ta 
such  estate  or  interest,  in  favour  of 
the  heir-at-law."  See,  also,  Wood 
V.  Keys,  8  Paige,  365,  369  ;  Jimold 
v.  Gilbert,  3  Sand  ford,  583,  556. 

An  instance,  in  which  lands  or« 
dered  to  be  sold,  will  be  regarded  as 
not  converted,  further  than  the  range 
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of  the  parpose  for  which  the  sale  is 
ordered,  extends,  occurs,  where  a 
conversion  of  land  into  money  is  di- 
rected, with  a  view  to  a  division  of 
the  proceeds  among  certain  objects 
of  the  testator's  bounty,  and  a  ques* 
lion  arises  of  the  habih'ty  of  differ- 
ent parts  of  the  estate  to  the  debts 
of  the  testator.  In  reference  to  lia- 
bility for  the  debts,  the  land  is  con- 
sidered as  being  land  unconverted ; 
for  the  considerations  which  proceed 
from  that  point  of  view,  intercept 
and  cut  off  the  purpose  for  which 
the  conversion  was  ordered.  In 
Newby  v.  Skinner^  1  Devereux  & 
Battle's  Equity,  488,  lands  were  or- 
dered to  be  sold  and  the  proceeds 
divided  among  the  testator's  daugh- 
ters, and  specific  legacies  were  given 
by  the  testator  to  his  widow  and  son. 
A  question  of  marshalling  the  assets 
arose  between  these  parties;  the 
latter  contending  that  the  proceeds 
of  the  sale  of  the  lands  ought  to  be 
regarded  as  in  the  nature  of  a  pecu- 
niary legacy,  and  therefore  liable  to 
abatement  before  the  specific  lega- 
cies, and  the  former  insisting,  that 
the  said  proceeds  were  in  the  nature 
of  land  specifically  devised,  and  not 
liable  for  debts  except  upon  a  defi- 
ciency of  the  whole  personal  estate. 
«*In  our  opinion,"  said  Gaston,  J., 
"the  daughters  have  clearly  the 
right  in  this  controversy.  The  gen- 
eral rule  is  indisputable,  that  the 
personal  estate  is  the  first  and  natu- 
ral fund  for  the  payment  of  debts, 
and  the  real  estate  is  not  to  be  made 
liable  thereto,  except  to  supply  the 
deficiency  of  the  personal.  It  is 
sought,  in  this  case,  to  subject  the 
proceeds  of  the  land  devised  to  the 
daughters,  because  by  the  direction 
of  the  testator  to  sell  the  land,  he 
turned  it,  in  the  contemplation  of  a 
court  of  equity,  into  personalty,  and 
made  it  a  part  of  his  general  per- 
sonal estate.    This  position,  to  the 


extent  to  which  it  is  pressed,  is » 

tenable.  The  real  estate  6incdK 
be  sold,  was  at  th«  time  of  iheteri- 
tor's  death,  land.  By  the  will  iin 
to  remain  land  until  sold,  and  it  n 
directed  to  be  sold  only  for  the  »> 
venience  of  division  between  tbeii- 
visees.  It  was  impressed  with  i:; 
character  of  personalty  so  far  as  is 
necessary  to  effectuate  the  lemi'i 
purpose,  but  no  further.  Everjpfr 
son  taking  an  interest  under  a  r» 
in  the  produce  of  land  directed  19D! 
sold,  is  in  truth  a  devisee,  aodciad 
legatee.  As  he  takes  from  ^ 
bounty  of  the  devisor,  he  mesti^ 
ceive  what  is  giveq,  in  the  qci^ 
which  the  devisor  has  iropresd 
upon  it.  The  devisor  has  fie 
not  the  land,  but  the  price  of  kfi^ 
and  though  the  trustee  is  oot  boas 
to  sell,  if  the  cestui  que  tmtr 
take  the  land  itself,  yet  thelani:^ 
the  hand  of  the  cestui  quetruii^^ 
in  equity,  regarded  as  persociir 
and  if  he  die  without  any  aa  ^ 
change  its  quality,  it  is  persooaiijs 
between  his  heir  and  executor.  T!k 
devisor  might  if  he  pleased  ,* 
Kidney  v.  Cousmaker,  1  V«.^ 
436,  and  2  Id.  267,)  have  coqwtW 
the  land  into  money  out  and  oot,ar* 
then  from  the  whole  context  of  t» 
will,  it  would  have  been  opefl  ^ 
consideration,  whether  it  was  d»^ 
an  auxiliary  fund  for  the  paymesJ* 
debts,  or  was  thrown  into  the  (d- 
nary  fund  as  a  part  thereof;  ofct- 
slituted  the  primary  fand  in  tvux- 
ration  of  the  personal  estate.  ^ 
even  in  these  cases,  the  esecflW 
take  as  devisees  ;  it  is  notsincf'y' 
part  of  the  testator's  personal  esiatf* 
but  real  assets,  applicable  in  ^^ 
hands  to  the  payment  of  debts,  «• 
cause  devised  to  them  io  trust  to « 
so  applied.  And  in  England,  hsf* 
ever  it  may  be  with  us,  the  procee« 
of  land  so  converted,  are  heldiow 
equitable,  and  not  legal  aasels;  B^ 
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ker  V.  May,  9  B.  &  G.  489.  Bat 
a  conversion  of  land  into  money,  di- 
rected for  the  benefit  of  devisees, 
creates  no  charge  upon  the  land  for 
the  payment  of  debts,  and  does  not 
make  the  proceeds  cither  legal  or 
equitable  assets,  in  the  hands  of  an 
executor.  He  holds  these  proceeds 
simply  as  a  trustee  for  ihe  devisees. 
Gibba  V.  Jingier,  12  Ves.  413  ;  and 
see  Smith  v.  Claxton,  4  Mad.  484. 

Money  directed  to  be  laid  out  in 
lond.'^lf  money  is  ordered  to  be  in- 
Tested  in  lands  to  be  settled  in  a 
particular  manner,  and  the  limita- 
tions directed,  -wholly  or  in  part, 
cannot  legally  be  executed,  the  fund 
continues  to  be  personal  estate  of  the 
testator,  so  far  as  the  purposes  of  the 
conversion  are  not  legal,  and  is  to  be 
distributed  to  the  widow  and  next  of 
krn  as  personalty ;  Hawley  v.  James, 
5  Paige,  823,  486.  "Although  a 
court  of  equity,"  said  the  Chancel- 
lor, in  that  case,  p.  444,  *•  considers 
money  which  the  testator  has  direct- 
ed to  be  invested  in  the  purchase  of 
land,  and  land  which  he  has  directed 
to  be  sold  and  turned  into  money,  as 
of  that  species  of  property  into  which 
he  has  directed  it  to  be  converted, 
for  all  the  valid  purposes  of  the  will, 
it  is  only  considered  in  equity  as  if 
actually  converted,  so  far  as  the  ob- 
jects foi*  which  the  conversion  was 
directed  by  the  testator  are  legal,  and 
can  be  carried  into  effect.  But  where 
the  object  of  the  conversion  fails 
either  wholly  or  in  part,  whether 
such  failure  be  occasioned  by  the 
incapacity  of  the  devisee  or  legatee 
to  take,  or  because  of  the  illegality 
of  the  disposition  attempted  to  be 
made  of  the  converted  property,  or 
of  any  particular  estate  or  interest  in 
•uch  property,  or  from  any  other 
cause,  there  will  be  a  resulting  use, 
or  trust,  or  estate  in  the  properly,  or 
in  80  much  thereof  as  is  not  legally 
88 


or  effectually  disposed  of,  in  favour 
of  those  who  would  have  been  en- 
titled to  such  property  if  the  conver- 
sion thereof  had  not  been  directed 
by  the  will." 

In  order  that  the  conversion  which 
a  testator  has  directed  should  be  sus- 
tained, it  is  not  necessary  that  such 
conversion  should  have  been  intend- 
ed to  be  made  for  all  purposes  what- 
ever; if  it  is  directed  for  any  single 
purpose,  and  that  purpose  continues 
and  operates,  the  conversion  roust 
take  place.  A  sale  of  land  ordered 
to  be  made  for  the  convenience  of 
dividing  the  proceeds  among  benefi- 
ciaries under  the  will,  is  an  absolute 
conversion,  so  long  as  that  object  of 
division  remains:  See  Proctor  v. 
Ferebee,  1  Iredell's  Equity,  148, 
146 ;  Morrow  v.  Brenizer,  2  Rawie, 
185,  189.  Nor  will  a  conversion  be 
arrested  by  the  incapacity  of  some 
of  the  objects  of  the  testator's  bounty 
to  take,  after  the  conversion  is  made, 
provided  the  purpose  for  which  the 
conversion  was  directed,  subsists,  as 
to  some  others  of  those  objects.  For 
example,  if  a  sale  of  land  be  directed, 
for  division  of  the  fund  among  cer- 
tain persons,  and  one  of  those  per- 
sons dies  in  the  testator's  lifetime,  so 
that  his  interest  results  to  the  heir  at 
law,  the  sale  must  still  take  place, 
for  the  purpose  of  making  the  divi- 
sion, provided  any  of  the  distribu- 
tees survive  capable  of  taking,  and 
the  interest  which  results  to  the  heir 
will  be  money  and  not  land  :  if  all 
the  distributees  die  in  the  lifetime  of 
the  testator,  so  that  the  purpose  of 
the  conversion,  a  division  among 
them,  wholly  fails,  the  conversion 
will  not  take  place,  and  the  interest 
resulting  to  the  heir  will  be  land 
and  not  money.  See  Marsh  v. 
Wheeler,  2  Edwards,  157,  160,  and 
Bogert  V.  Hertell,  4  Hill,  493,  495, 
500.  •♦  The  authorities  demonstrate," 
said  Nelson,  Ch.  J.,  in  the  Court  of 
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Errors,  in  the  latter  case,  under  a 
will  devising  lands  to  be  sold  for 
convenience  of  division,  «*  that  where 
the  devisor  has  directed  or  author- 
ized the  conversion  of  his  real  estate, 
even  for  a  particular  special  pur- 
pose, such  as  distribution,  courts  are 
bound,  so  long  as  the  purpose  and 
object  exist  and  continue,  to  regard 
it  as  of  that  species  of  property  into 
which  it  was  directed  to  be  con- 
verted ;  and  to  the  extent  and  for 
the  purpose  declared,  it  is  to  be 
treated  as  money  and  not  land.  This 
will  be  found  to  be  the  uniform  lan- 
guage of  all  the  cases  on  the  subject. 
If  the  purpose  and  object  of  the  con- 
version fail  altogether,  or  in  part, 
then  the  whole  estate,  in  the  one 
case,  and  the  part,  in  the  other,  is 
regarded  as  an  estate  or  interest  un- 
disposed of  by  the  will;  and  as  the 
devisor,  in  the  event  happening,  has 
made  no  disposition  of  the  estate,  it 
takes  the  direction  given  to  it  by 
law,  independently  of  the  will,  and 
goes  to  the  heir  at  law.  But  in  the 
latter  case,  where  there  is  only  a 
partial  failure,  if  the  purposes  of  the 
willsiill  require  a  sale  and  conversion, 
the  heir  takes  the  part  thus  undis- 
posed of,  as  money,  and  not  as  land, 
and,  on  his  death,  it  will  go  to  bis 
personal  representatives.  .  .  .  It  may 
be  considered  as  established  beyond 
all  controversy,  that  where  the  tes- 
tator directs  his  lands  to  be  sold  for 
the  purpose  of  division  among  his 
children  and  grandchildren,  so  long 
as  this  purpose  of  the  sale  and  con- 
version exists  and  is  necessary  to 
carry  out  the  intent  of  the  will,  so 
long  the  quality  of  personalty  is  ef- 
fectually stamped  upon  the  estate  in 
the  hands  of  the  executors ;  and 
courts  are  bound  to  consider  it  as 
subject  to  the  laws  of  that  species  of 
property  into  which  it  was  intended 
lo  be  converted." 

There  seems  to  be  an  anomaly, 


however,  in  considering  that  the  hair 
at  law  can  ever  take  a  fund  as 
money.  The  heir  at  law  is  entitled 
only  to  land:  whatever  he  takes,  is 
necessarily  upon  the  ground  of  Us 
being  land ;  and  it  seems  cootm- 
dictory,  that  what  he  thus  takes* 
should  be  taken  as  money.  His 
title  to  have  the  fund  rests  upoo  its 
being  land ;  in  his  ownership  of  it, 
after  he  has  it,  it  is  money.  He 
claims  it  as  one,  and  holds  it  as  the 
other.  Lord  Eldon's  amazing  dis- 
play of  intellectual  power  in  «^dfc- 
royd  V.  Smithaon,  was,  to  some  ex- 
tent, a  triumph  of  argument  over 
reason. 

The  doctrine  of  a  resulting  trust 
to  the  heir  at  law,  upoo  the  failure  of 
the  purpose  for  which  a  conversion  * 
is  directed,  proceeds  upon  the  pre- 
sumption that  the  testator  intended  a 
conversion  for  that  purpose,  only,  and 
meant  that  in  case  of  its  failure,  the 
properly  should  pass  as  if  no  con- 
version had  been  directed.  If,  there- 
fore, the  will  discloses  an  intention 
that  the  property  shall  change  its 
character,  in  all  events,  as  well  un- 
der the  circumstances  that  arise  upon 
the  failure  of  some  special  purpose, 
as  in  the  case  of  that  purpose  taking 
efiect,  there  is  no  resulting  trust  to 
the  heir.  "Even  in  cases  of  result- 
ing trusts,  for  the  benefit  of  the  heir 
at  law,"  says  Washington,  J.,  •*  it  is 
settled  that  if  the  intent  of  the  testa- 
tor appears  to  have  been  to  stamp 
upon  the  proceeds  devised  to  be  sold, 
the  quality  of  personalty,  not  only 
to  subserve  the  particular  purposes 
of  the  will,  but  to  all  intents,  the 
claim  of  the  heir  at  law  to  a  result- 
ing trust  is  defeated,  and  the  estate 
is  considered  lo  be  personal."  Craig 
v.  Leslie,  3  Wheaton,  564,  583; 
Morrow  v.  Brenizer,  2  Rawle,  185, 
189;  Burr  v.  Sim,  I  Wharton,  252, 
263.  "The  cnV^na  which  the  au- 
thorities upon  the  subject  of  conver- 
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sion  furnish,  are  these,"  said  the 
AssistantYice-ChanceUoriin  Wright 
and  others  v.  Drustees  of  Melh. 
Epia.  Churcht  HofTmao,  205,  219, 
"whether  the  will  has  prescribed  a 
sale  absolately,  and  at  all  events — 
for  all  purposes,  not  merely  for  the 
purposes  of  the  will — irrespective  of 
all  contingencies,  and  independent  of 
ail  discretion.  If  the  sale  is  to  be 
made  for  a  special  purpose,  or  the 
general  purposes  of  the  will,  and 
these  purposes  fail,  conversion  does 


not  take  effect ;  if  it  is  to  be  made 
on  a  given  event,  it  depends  upon 
the  occurrence  of  that  event;  if  the 
disposition  is  left  to  the  discretion  of 
the  grantee  of  the  power,  the  will  it 
not  imperative,  and  does  not  convert 
the  estate.  ...  It  is  needless  to  ad* 
vert  to  any  other  authority  than  that 
of  Ackroyd  v.  Smithson^  (1  Bro.  C. 
C.  502.)  Lord  £ldon*s  celebrated 
argument  in  that  case,  has  been  the 
settled  test  of  every  decision  since.'* 


*WARD   V.  TURNER. 


[*583] 


[2  VES.  431.— JULY  20tb,  1752.] 

DONATIO  MORTIS  CAUSA.]— De/ive/^  necessary  to  donations  mortis 
catcsd ;  hut  the  delivery  of  South-sea  Annuities  is  not  sufficient,  though 
strong  evidence  of  the  intent. 

The  end  of  the  bill  vvns  to  have  a  transfer  of  600/.  New  South-sea  Annu- 
ities made  to  the  plaintiff,  as  executor  of  John  Mosely,  and  to  have  certain 
specific  parts  of  the  personal  estate  of  William  Fly,  dead,  intestate,  deliver- 
ed or  made  over  to  the  plaintiff.  Another  prayer  of  the  bill  was  to  have 
an  account  of  what  was  due  to  Mosely  for  services  performed  to  Fly,  against 
whose  estate  this  demand  was  made. 

The  case  the  plainiifTmade  was  this:  he  was  executor  of  Mosely,  who 
was  related  to  Fly  by  affinity,  having  married  his  aunt ;  that  Fly  had  great 
obligations  to  Mosely,  who  look  care  of  himself  in  his  infancy  ;  and  at  his 
house  Fly  used  to  come  from  school  when  it  broke  up;  and,  afterwards, 
Mosely,  who,  in  the  latter  part  of  his  life,  appeared  to  be  in  very  mean 
circumstances,  lived  wiih  Fly  as  his  servant,  until  Fly's  death,  had  his  vic- 
tuals there,  performed  services  to  him,  and  had  now  and  then  a  shilling  given 
him.  From  thence  Fly  made  profession  of  a  strong  intent  to  do  for  him  at 
his  death,  and  had  great  kindness  for  him  ;  in  pursuance  of  which,  as  Fly 
drew  near  his  end,  being  in  a  very  bad  slate  of  health,  during  that  time  he 
made  Mosely  several  donations  mortis  causa,  in  prospect  of  death.    Four 
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limes  were  fixed  on  by  ihc  witnesses,  of  which  scTeral  were  e«roiiei  ^> 
r«fifti1  ^^^  cause.speakiog  of  actual  gifts,  and  declarations  *8Dpportin|:tba. 
L  J  First,  18th  January,  1746,  which  was  spoken  to  by  the  porter  fi 
Famivars  Inn.  The  second,  6th  February,  1746,  which  was  the  prit 
pal  proof  relied  on  by  the  plaintiff  to  support  the  gifts  of  these  aDDQitiet,ifi 
was  proved  by  Fly's  barber,  who,  being  sent  for  by  Fly,  found  Moselji^ 
him,  and  no  other,  and  swore  to  the  particular  words  used,  and  deckmk 
made ;  that  Fly  said  to  him,  viz. ;  ••  I  intended  to  give  him  (spetkiof  i 
Mosely)  Longford  estate  for  his  life  :  but  1  have  considered  of  it ;  aod  tk: 
which  is  worth  40/.  a  year  to  another,  is  not  worth  so  much  to  him;  kf 
the  tenants  wanted  an  abatement  for  repairs,  he  would  allow  it;  sDdttbw 
fore,  I  will  do  better  for  him."  That  thereupon  Fly  went  to  his  ejcmte?? 
and,  taking  three  papers,  said,  «*I  give  you  Mosely,  these  papei^vt'C 
are  receipts  for  South-sea  Annuities,  and  will  serve  you  after  I  am  deti' 
The  third,  23rd  February,  which  was  proved  by  one  who  swore,  than 
his  presence  Fly  said,  «*  Mosely,  I  give  you  all  the  goods  and  plate  ioi: 
house."  Fourthly,  3rd  March,  by  the  said  barber,  who  swore  lhatFlyi^ 
dared  to  him  and  to  another  person,  who  only  were  present,  that  htpn 
to  Mosely  all  his  household  goods,  money,  arrears  of  rent,  and  ererjt^": 
that  should  be  found  in  his  house,  except  his  sword,  gun,  and  booksitr^' 
that  this,  together  with  those  three  receipts,  would  make  2000/.;  thatkr 
wished  a  gentleman  of  his  acquaintance  had  his  sword  and  gun,  baitiii^ 
rest  he  gave  to  Mosely.     He  died  in  April  following. 

These  were  argued  to  be  so  many  declarations  of  bounty,  soppw^ 
by  so  many  witnesses  at  different  times.  Two  questions  irt*: 
first,  Whether,  in  fact,  these  things  were  given  ?  secondly,  Whec^ 
properly  given  in  point  of  law  ?  Donations  mortis  causa  are  deriTedfrtc 
the  civil  law.  Justinian's  Inst.,  lib.  2,  tit.  7,  shews  the  nature  of  tiffl 
and  that,  in  general,  anything  is  properly  the  subject-matter  of  suchdca- 
tions,  that  may  be  the  subject-matter  of  a  legacy  or  donation  inter  riw 
Either  rights  in  possession  or  reversion  are  capable  of  being  so  gi^^ 
It  is  not  necessary  that  the  donor  should  have  a  legal  interest;  is 
r»5fi5l  *^^*^^^y  ^*^^  ^®»  when  by  no  act  he  can  pass  the  legal  property: 
I-  -*  consequently,  the  formalities  accompanying  such  donation  most  ^ 
according  to  the  subject  of  a  gift.  Livery,  then,  cannot  be  always  ntcts- 
sary,  as,  in  a  chose  in  action  or  simple  contract  debt,  which  lie  not  in  H^^ 
choses  in  action  were  not  assignable,  but  now  are  in  this  Court  as  mticb« 
things  in  possession,  by  the  rules  of  law;  and,  therefore,  this  Coaritia 
carry  into  execution  a  voluntary  gift  of  a  chose  in  action.  In  Lmctw^ 
Lawson,  1  P.  Wms.  441,  such  a  gift  of  a  note  drawn  on  a  goldsuJt^' 
which  in  point  of  law  passed  nothing,  was  held  good :  Jones  v.  SeiB^' 
Free.  Ch.  300;  Gold  v.  Rutland,  1  £q.  Ca.  Ab.  347.  In  Sridlgrovt^^ 
Baily,  March,  11, 1744,(a)  Mrs.  Daily,  going  out  of  town  in  a  badstain^ 
health,  gave  her  maid  a  bond,  executed  to  her  by  a  third  person,  sap"'- 
«« If  I  die,  it  is  yours."  She  died  intestate  ;  the  plaintiff  was  her  idnHBtf* 
trator;  thus  it  stood  in  the  defendant's  answer.  A  bill  being  broaghi^ 
discovery  and  delivery  of  the  effects  of  the  intestate  in  the  hands  of"* 

(«)  3  Atk.SI4. 
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defendant,  the  question  was,  whether  the  nature  of  the  property  was  capa- 
ble of  being  so  given  7  His  Lordship  held  it  might,  as  well  as  a  specific 
chattel ;  though  no  legal  property  passed  thereby,  nothing  but  the  paper,  a 
bond  being  evidence  of  a  debt,  and  the  intent  being  to  give  the  debt,  not 
the  paper,  the  Court  held  it  a  good  donation  mortis  causa,  comparing  it  to 
the  property  which  passes  by  assignment  of  a  bond,  which  passes  nothing 
in  point  of  law,  and  the  assignee  must  make  use  of  the  other's  name  for 
recovery  on  it.  That  case  rested  singly  on  the  averment  in  the  answer ; 
in  this  is  strong  evidence.  The  Court  there  put  the  case ;  that  if  a  chattel 
in  possession  had  been  bought  by  the  intestate,  and  a  bill  of  sale  made  to 
a  trustee  for  her  use,  the  property  would  have  been  in  the  trustee,  and  the 
equitable  interest  in  the  cestui  que  trust,  cvho,  if,  she  had  given  this  chattel 
80  circumstanced  to  the  defendant,  it  would  have  been  good.  [^Lord  Chan" 
eellor,{b) — ^That  is  a  case  put  upon  an  equitable  interest.  Then  the  chattel 
itself  must  have  been  delivered.]  Though  these  donations  differ  in  some 
respects  from  testamentary  dispositions,  yet  they  participate  in  a  great  de- 
gree ;  *for,  like  that,  it  is  a  declaration  of  his  mind,  what  he  will  p«eo^-i 
have  done  with  his  property  when  he  is  no  more  ;  he  does  not  part  ^  -^ 
with  the  property,  or  even  the  use  of  the  thing,  in  his  life  ;  for  that  would  pre- 
vent any  such  disposition  from  being  ever  made.  Where  the  thing  lies  in 
livery,  the  livery  is  not  made  to  complete,  it  is  only  evidence  of  the  gift ;  and 
if,  the  moment  after  possession  delivered,  (with  a  declaration  that  he  intended, 
if  he  died,  it  should  be  the  donee's  absolutely,)  the  thing  was  restored  by 
the  donee,  that  would  not  tend  to  defeat  the  gift.  [Lord  Chancellor. — ^I 
apprehend  it  would ;  and  that  such  an  instantaneous  gift  and  taking  back 
would  not  do,  which  it  would  be  dangerous  to  admit.]  But,  where  livery 
cannot  be,  the  best  evidence  the  nature  of  the  transaction  will  admit  of, 
being  only  to  shew  the  mind  of  the  donor,  will  do.  Here  is  such  a  delivery 
over,  as  is  sufficient  evidence  of  the  gift  of  these  annuities.  They  cer- 
tainly lie  not  in  livery,  there  being  other  ways  of  passing  them.  There  is 
no  evidence  of  them  but  one's  name  being  placed  in  the  book.  The  de^ 
livery,  then,  with  strong  words  of  gift  of  these  receipts,  which  were  the 
only  symbol  of  his  property,  was  as  much  as  he  could  possibly  do 
towards  giving  it,  except  a  mere  transfer  in  the  books,  which  was  not 
necessary,  nor  could  he  conveniently  do  that ;  and  it  was  giving  with  a 
prospect  of  not  recovering  of  that  particular  illness, for  that  of  itself  would 
be  a  revocation  ;  but  he  died  of  it,  and  within  two  months  of  the  gift.  In 
cases  of  livery  of  seisin  it  is  not  necessary  to  deliver  the  thing  itself,  or  any 
part ;  for,  coming  upon  the  land,  and  delivering  a  gold  ring  thereon,  is 
enough,  (1  Inst.  44,)  though  not  participating  of  land  ;  but  there  ought  to 
be  clear  proof  of  the  intent,  which  there  is  here.  Next,  as  to  the  specific 
things,  it  is  said,  there  was  not  sufficient  possession  delivered  ;  but,  in  sucb 
a  number  of  things,  it  is  not  necessary  every  one  should  be  delivered.  The 
subject  of  the  gift  is  what  was  then  in  the  house.  If  a  delivery  is  abso- 
lutely necessary,  the  plainlifi*  has  not  indeed  proved  it ;  but  Mosely  was 
actually  in  the  house  with  him,  and  was  then  as  much  in  possession  as  if 
actually  delivered  to  him,  which  is  not  necessary  if  he  is  in  possession. 

(Jb)  HardwieJce, 
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-J  If  one  is  recited  to  be  in  possession  of  a  house,  ♦livery  is  not  neces- 
L  -^  sary.  If  one  does  ns  much  as  he  can  towards  possession,  it  is  til 
that  is  required  ;  as  delivery  of  the  key  of  a  warehouse  ;  so  of  a  piece  of 
parchment,  delivery  of  a  ship  and  of  the  actual  possession  of  it  to  the 
mortgagee,  as  determined  by  your  Lordship  in  Brown  v.  HlUiams.  No 
more  could  be  done  here ;  for  he  could  not  carry  the  goods  out  of  the 
house  ;  and  he  was  then  in  possession.  However,  as  this  is  a  bill  for  dis- 
covery of  assets,  if  the  plaintiff  is  not  entitled  to  these  gifts,  he  is  at  least 
to  a  reasonable  satisfaction  for  his  services. 

On  the  part  of  the  defendant,  administrator  of  Fly,  there  was  no  evi- 
dence to  impeach  the  evidence  of  the  gift,  but  to  invalidate  it  to  a  certain 
degree,  principally  from  the  behaviour  of  Mosely  after  the  death  of  Fly,  as 
not  like  one  who  thought  he  had  a  right  to  these  donations  from  him ;  for 
it  was  sworn,  that  being  at  the  house  of  Fly  at  his  death,  ho  continued 
there  until  midsummer ;  he  did  not  &ay  these  goods  were  his  own,  upon 
application  made  to  buy  them,  but  that  they  were  Turner's,  the  adminis- 
trator and  next  of  kin  ;  sent  to  Turner  desiring  him  to  take  them  away; 
that  they  were  sent  away,  and  Mosely  assisted  in  packing  them  up,  and 
declared  he  would  not  go  into  mourning,  for  that  Fly  had  given  him  nothing 
that  he  could  help.  A  donation  mortis  causa,  (though  there  is,  indeed, 
such  a  thing  in  the  law,)  is  of  a  very  delicate  nature,  and,  from  its  import, 
merely  voluntary.  \^Lord  Chancellor, — Such  donations  are  subject  to 
debts.]  If  there  is  no  distinction  between  testamentary  dispositions  and 
such  a  donation,  and  there  is  a  former  will,  the  Statute  of  Frauds  will  be 
overturned,  which  relates  to  all  wills  of  personal  estate  ;  therefore,  since  the 
statute,  no  nuncupative  will  or  codicil  can  be  set  up  where  a  will  was  made 
before.  The  statute  has  expressed  an  anxiety  as  to  nuncupative  wills,  not 
taking  them  away  absolutely  for  fear  of  breaking  in  upon  the  real  intent* 
but,  seeing  them  liable  to  uncertainty,  litigation,  and  perjury,  has  put  seve- 
ral restrictions  on  them ;  whereas,  if  the  said  distinction  is  not  observed,  a 
nuncupative  will  may  take  place,  proved  at  any  time,  and  that  by  a  single 
witness,  where  more  than  one  would  not  be  ventured,  for  fear  of  contradic- 
r«Rflfl"l  ^^^^^  *°^  ^^^^  *^^  ^^^  distance  of  time,  nor  confined  to  80/.,  as  the 
L  J  statute  required.  A  testamentary  disposition  is  a  gift  in  case  of, 
and  only  has  operation  after,  death.  A  donation,  then,  cannot  be  in  gene- 
ral in  case  of  death,  but  must  have  something  peculiar,  difiering  from  lega- 
cies. The  characteristic  of  it  is  this  : — It  is  not  on  a  general  apprehension 
of  approaching  mortality,  but  where  the  particular  recovery  of  the  donor  is 
annexed  by  way  of  defeasance  to  the  gift,  which  would  be  otherwise  abso- 
lute. It  may  be  confined  to  an  immediate  illness  ;  but  the  Roman  law  puts 
the  case  of  a  man's  going  a  journey,  which  was  formerly  more  hazardous 
than  now  ;  so,  if  going  to  battle,  and  in  case  he  is  killed,  and  makes  that 
gift;  so,  if  under  a  bad  state  of  health,  he  makes  a  complete  gift,  if  he 
does  not  recover;  that  must  mean  some  circumscribed  time  or  illness,  and 
there  must  be  some  sort  of  defeasance,  arising  from  the  recovery  or  return 
home,  to  these  donations,  otherwise  it  is  an  absolute  gift.  But,  though 
liable  to  be  defeasanced,  it  must  be  a  complete  gift  before  inter  vivos  ;  and 
that  is  the  reason  the  ecclesiastical  court  has  no  probate  or  jurisdiction  over 
it,  as  it  would  if  testamentary.  Next,  to  consider  what  is  meant  by  delivery, 
in  the  Roman  and  civil  law  books,  as  far  as  admitted  in  this  country  ;  for 
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as  il  is  in  all  the  books,  it  will  not  hold  here.    Where  delivery  is  necessary  to 
make  that  complete  inter  vivos,  if  a  man  said,  »*  I  give  il,"  and  there  is  no  de- 
livery, it  would  be  nudum  pactum  ;  there  could  be  no  title  or  action.     Then 
delivery  is  there  put  only  to  shew  that  the  g\h  must  be  complete.     In  that 
\       new   species  of  property  the  actual  delivery  is  supplied  by  that  which  is 
!        equivalent  to  delivery  ;  as  in  case  of  a  ship,  delivered  by  bill  of  sale,  which 
18  defeasanced  in  case  of  recovery  ;  that  is  enough  ;  but  it  must  be  complete 
s       according  to  the  nature  of  the  thing,  otherwise  it  cannot  be  distinguished 
from  a  legacy.    A  delivery  is  necessary,  according  to  Swinburne,  in  each 
of  three  instances  he  puts,  of  a  donation  mortis  causa.    Lawson  v.  LaW' 
son,{c)  turned  upon  it,  and  could  not  be  admitted  but  on  that  foundation. 
There  cannot,  indeed,  be  such  a  donation  by  parol,  of  a  book  or  simple 
contract-deed,  or  of  arrears  of  rent,  because  there  can  be  no  delivery,  and 
[i       #00  inconvenience,  because  it  may  be  easily  done  another  way.  p^jt^qt 
:       Taking  it  in  case  of  a  specific  thing,  as  a  horse,  &c.,  possession  L        -^ 
is  altered,  (as  Swinburne  supposes,)  and  then  the  donee  shall  enjoy  it ; 
T       otherwise  there  is  no  difference  between  this  and  a  testamentary  disposi- 
i       tion.     This  donation,  therefore,  takes  effect ;  but  still  liable  to  that  contin- 
gency.    There  is  no  case  that  the  donor  must  keep  possession  in  his  life  ; 
:-       how,  then,  can  he  have  the  use  or  benefit  of  it,  taking  it  to  be  a  specific 
thing  ?     As  to  a  chose  in  action  being  allowed  to  be  given,  that  was  a  new 
:       case  before  your  Lordship ;  for  Snellgrovt  v.  Baily,{d)  which  was  of  a 
<•,      bond,  was  the  first  ever  determined  upon  anything  of  a  chose  in  action. 
^      The  reason  the  Court  went  on  there  was,  that  it  was  as  complete  a  gift  as 
;;i      could  bo  made  of  a  bond ;  for,  writing  not  being  necessary  to  the  assign- 
^      ment  of  a  bond,  if  all  was  delivered  that  could  be,  all  that  was  required 
,r.i      was  done.     It  was  a  substantial  gift  of  the  paper  and  seal,  without  which 
^^li,      there  could  be  no  recovery  on  it.     A  bond  carries  the  debt  itself,  not  only 
i'^      evidence  or  security  of  it,  therefore  is  considered  as  bona  notabiiia,  and  not 
f,,i      only  where  the  party  dies,  like  other  choses  in  action ;  and  a  court  of 
--fe      equity  does  not  say,  a  bond   must  be  delivered  by  deed  in  writing.     In 
^}^      Richards  v.  Syms^ie)  on  a  gift  of  a  mortgage  to  the  mortgagor,  by  giving 
j;i      him  the  deeds,  your  Lordship  held,  that  if  that  fact  was  proved,  it  was  a 
ti     g'^^  0^  ^^^  ^^0  money  on  the  securities,  and   not  within   the  Statute  of 
Y.^      Frauds.     So  that  the  bond  there  is  as  completely  given  as  can  be,  sup- 
^1^      posing  that  parol  evidence  is  sufficient,  and  writing  not  necessary.     If  that 
r;ji      was  not  the  ground  of  that  determination,  and  no  delivery  requisite,  but 
j^rs      that  it  is  to  remain  with  the  donor  until  his  death,  and  only  a  formal  deli- 
3330"      very,  it  will  not  diflfer  from  the  inconveniences  intended  to  be  guarded 
pj3      against  by  the  Statute  of  Frauds  ;  for  then  every  loose  declaration  will  be 
joaj      set  up,  notwithstanding  solemn  wills  before  executed.     It  is  dangerous  to 
il;3t      support  parol  declarations  upon  gifts  of  this  kind,  not  accompanied  with  a 
f  lie      visible  act  to  give  notice  to  all  the  world,  as  delivery.     And  the  statute  has 
^      thought  it  better,  that  some  of  these  true  gifts  should  fail,  (as  has  frequently 
(Qfj      happened  *for  want  of  the  solemnities  thereby  required,)  than  there  p^^egQ-i 
.^^      should  be  a  public  inconvenience.     If  a  common  chose  in  action  ^        ^ 
joj       cannot  be  delivered,  how  can  this,  which  is  stronger,  as  it  is  capable  of 
^rer       being  assigned  by  a  proper  transfer?    If,  indeed,  one  goes  as  far  as  he 
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can,  the  Court  will  perhaps  supply  it;  as  Id  those  cases  on  the  stat.  Jac.  1, 
in  Eycdl  v.  Bowles ;(/)  but  that  is  not  the  case  here.  Fly  was  a  man  of 
business,  an  attorney,  yet  waits  near  two  months  without  doing  that  which 
would  effeciuale  it.  That  argument  of  the  testator's  having  time  to  make 
a  perfect  gift,  is  often  used  in  Doctors'  Commons  on  imperfect  wills.  This 
Court  will  never  support  that  as  a  donation,  which  may  be  a  gift  by  will; 
for  there  must  be  a  difierence  between  them. 

Lord  Chancellor  Hardwicke,  in  the  outset,  laid  the  other  goods  out  of 
the  case,  of  which  there  was  no  pretence  of  any  delivery,  which  would  be 
veiy  dangerous ;  and  that  it  was  impossible  to  make  such  a  complex  dona- 
tion mortis  causa,  as  a  general  bequest  of  all  one's  personal  estate,  or  of  a 
residue,  without  some  proof  of  delivery ;  for  that  would  be  the  same  as  a 
nuncupative  will ;  and  it  was  a  pity  the  Statute  of  Frauds  did  not  set  aside 
all  these  kinds  of  gifts.  But  what  weighed  with  him  was,  whether  the 
stock  without  delivery  was  a  good  donation  mortis  causa ;  which  question , 
considering  the  vast  proportion  of  property  in  such  funds,  was  of  infinitely 
greater  consequence  than  the  value  of  it;  therefore  he  should  not  determine 
it  hastily.  If  courts  of  justice  were  compellable  by  rules  of  law  to  suffer 
such  gifts,  without  any  transfer,  to  prevail,  it  could  not  be  helped  ;  but 
then  the  Statute  of  Frauds  relative  to  nuncupative  wills  would  be  so  far 
nugatory  and  vain. 

Having  taken  time  to  consider,  bis  Lordship  now  delivered  his  opinion. 

Lord  Cuanckllor  Hardwickb. — ^There  are  two  general  questions. 
What  is  the  weight  and  strength  of  the  evidence  in  point  of  fact?  Next, 
the  result  of  that  evidence  in  point  of  law,  or  the  law  arising  on  this  fact  ? 

As  to  the  first,  and  as  to  the  conviction  arising  therefrom,  there  is,  to  be 
r'Ron  ®"'"*^»  ^*^^y  s^ro^Jg  evidence  on  the  part  *of  the  plaintifi^,  of  Fly's 
I-  -^  general  intention  of  bounty,  which  is  not  to  be  disputed  ;  but  as  to 
evidence  of  the  particular  gifts,  I  cannot  help  taking  notice,  that  the  decla- 
rations relied  on  by  the  plainlifi*  to  prove  them,  are  all  made  to  persons  of 
extreme  low  degree,  his  porter,  barber,  &c.  It  is  observable,  also,  that  Fly  * 
was  bred  an  attorney ;  had  some  property,  some  real  estate ;  was  a  man  of 
business;  and  must  be  presumed,  from  his  profession  and  education,  to 
know  something  of  what  the  law  required  to  make  a  will ;  and  certainly  it 
would  be  more  easy  for  him  to  have  made  a  will  in  writing,  than  to  have 
taken  all  these  several  steps,  to  give  away  these  parts  of  his  estate.  It  is 
likewise  observable,  that  the  behaviour  of  Mosely,  and  his  declarations 
after  the  death  of  Fly,  are  some  impeachment  and  weakening  of  the  plain- 
tiflf^'s  evidence ;  for  it  is  extraordinary,  that,  if  he  thought  himself  entitled, 
he  should  not  insist  upon  these  goods  being  his  own,  instead  of  sufiering 
them  to  be  taken  away,  and  assisting  therein.  At  the  same  time,  if  I  was 
to  ground  my  opinion  upon  any  objection  to  the  evidence  in  point  of  fact, 
I  should  not  determine  it,  but  send  it  to  be  tried  ;  for  this  is  as  proper  a 
case  to  be  tried  as  any  other. 

It  is  not  insisted  upon  by  the  plaintifi*  as  a  testamentary  cause ;  for  if  he 
was  to  insist  on  that,  it  would  overturn  his  demand,  as  he  has  no  probate ; 
but  it  is  insisted  on  as  a  donation  mortis  causa.     Trover  might  be  brought 

(/)  1  Ve^  34a 


Digitized  by 


Google 


WARD     ▼•     TURNSS.  601 

for  it;  for  it  would  transfer  the  property:  bat  though  I  have  searched  for 
it,  I  do  nut  find  a  case  of  that  kind  in  the  books,  of  such  an  action  at  law ; 
but  it  might  be  tried  at  law,  was  there  a  foundation  for  it;  and  if  I  was  to 
ground  my  opinion  upon  the  evidence  in  point  of  fact,  I  would  direct  a 
trial. 

But  according  to  my  opinion,  there  is  no  reason  to  give  the  parties  that 
trouble  ;  for  next,  supposing  the  fact  well  proved,  the  consideration  is  the 
result  in  point  of  law. 

The  relief  sought,  is  founded  upon  these  gifts  being  good  donations  mortis 
causa. 

First,  As  to  any  specific  parts  (if  they  may  be  so  called,)  except  the  an- 
nuities. They  are  clearly  not  good,  (as  I  declared  at  the  hearing,)  r-^rgoi 
*there  being  no  pretence  of  any  delivery  in  any  shape  whatever.  L  -1 
They  are  so  general,  as,  in  my  opinion,  if  they  prove  anything,  to  prove  an 
intent  to  make  a  nuncupative  will  of  all  his  personal  estate,  (this  is  exclu- 
sive of  the  annuities,)  saying,  '^Mosely,  I  give  you  all  the  plate  and  goods 
in  this  house;"  or,  <«If  I  die,  all  are  yours;"  but  nothing  was  delivered. 
It  is  said,  he  had  possession  by  living  in  the  house,  and  did  not  want  deli- 
very, but  he  lived  as  a  servant,  who  had  no  possession ;  so  that,  if  a  servant 
had  them  in  custody,  it  would  be  a  possession  for  his  master.  The  other 
declarations  are  not  only  of  the  goods,  but  of  all  money  and  arrears  of  rent, 
and  extend  almost  to  everything;  consequently,  there  is  no  grounds  to 
carry  it  so  far;  and  it  is  impossible  to  support  any  of  these  as  gifts  in  pros- 
pect of  death,  as  I  have  declared  already. 

Next,  As  to  the  gift  of  this  annuity.  If  the  witnesses  deserve  credit,  it 
is  strong  evidence  of  a  general  intent  of  bounty;  but  it  rather  turns  against 
the  plaintiff,  for  it  shews  a  general  intent  to  give  the  whole  to  Mosely,  by 
making  a  nuncupative  will  or  wills  at  difierent  times.  If  that  was  to  be 
admitted  to  support  these  several  gifts  as  so  many  donations  mortis  causa, 
it  would  overturn  not  only  the  letter  but  the  whole  spirit  and  intent  of  the 
Statute  of  Frauds.  But,  notwithstanding,  suppose  this  gift  of  the  annuities 
was  just,  as  if  it  was  a  distinct  and  independent  donation  from  the  other 
matters  insisted  on  as  gifts,  the  question  is,  whether  it  is  such  a  gift  as  the 
law  of  England  allows,  as  a  donation  mortis  causa  ?  First,  The  fact  of  the 
gift  is  proved  only  by  one  witness  ;  whereas  the  civil  law,  from  which  this 
doctrine  is  taken,  requires  &ve  witnesses  thereto;  for  Justinian,  when  he 
allowed  these  gifts,  was  apprehensive  of  fraud  arising  from  them,  and  takes 
notice,  in  that  very  chapter  relied  on  for  the  plaintifif,  that  he  had  made  a 
constitution  to  regulate  it,  that  It  should  be  in  the  presence  of  five,  limited 
in  point  of  value,  &c.,  which  shews  how  jealous  he  was  of  it.  Besides, 
the  witness  swears  to  this  in  very  formal  words ;  and,  though  it  is  pretty 
hard  to  object  to  a  witness  as  loose  and  uncertain  on  one  hand,  and  the  con- 
trary on  the  other,  yet  this  argues  either  a  very  ♦strong  memory  or  p»gQo-i 
a  pretty  strong  assurance  in  swearing.  But  the  express  gift,  as  he  I-  -^ 
swears,  is  only  of  the  three  receipts.  That  is  the  form  of  the  gift.  Taking 
it,  therefore,  according  to  the  substance  of  the  gift,  that  this  amounted  to  a 
declaration,  that  Fly,  by  giving  these  receipts,  intended  to  give  the  annui- 
ties, upon  this  the  principal  point  arises,  whether  delivery  of  the  thing 
given  byway  of  donation  mortis  causa  is  necessary;  and,  if  necessary* 
whether  this  delivery  of  the  receipts  is  sufficient  delivery  of  the  thing 
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given  by  way  of  donation  mortis  cansa!  I  am  of  opinion,  that  delivery  ia 
necessary  to  make  good  such  a  gift,  and  that  the  delivery  of  these  receipts 
for  the  consideraiion-money  of  the  purchase  of  them  was  no  sufficient  deli- 
very to  validate  this  act.  To  clear  this,  it  is  proper  to  consider  the  notion 
of  a  donation  mortis  causa  according  to  the  civil  and  Roman  law,  and  the 
law  of  England. 

According  to  the  civil  and  Roman  law,  there  is  great  variety,  and  several 
passages  therein  are  pretty  difficult  to  reconcile.  Digest,  lib.  39,  tit.  6, 
Law,  88,  requires,  that  both  donor  and  donee  should  be  present  at  the  time 
of  the  gift,  quo  praesens  prsesenti  dat;  which  looks  as  if  delivery  was  in- 
tended at  the  time.  It  is  quo  there,  and  in  several  editions  ;  but,  in  the 
Lyons  edition  of  Grothofredus'  Corpus,  it  is  quod  ;  which  makes  it  sense. 
Next,  in  Digest,  same  til.  parag.  1,  it  speaks  of  it  throughout  as  a  restoring 
of  the  same  thing,  if  the  donor  should  recover;  as  if  a  restitution  was  to  be. 
It  is  proper  to  take  notice,  that  in  the  Roman  law  there  were  three  kinds  of 
donations  mortis  causa.  And  in  Voet  on  the  Pandect,  lib.  39,  tit.  6,  parag. 
3,  in  his  2nd  vol.,  p.  710,  the  division  is  agreeable  to  that  made  of  these 
donations  by  Swinburne.  The  first  is  a  donation  by  one  in  no  present  dan- 
ger, but  in  consideration  of  mortality,  if  he  died  ;  and  this  is  strictly  com- 
pared to  a  legacy ;  for  the  property  was  to  pass  at  the  death,  not  at  the  time. 
The  second  kind  is,  where  the  property  passed  at  the  time,  defeasible  ia 
case  of  an  escape  from  that  danger  in  view,  or  of  recovery  from  that  illness. 
The  third  was,  where,  though  he  was  moved  with  the  danger,  yet  not  think- 
ing it  so  immediate  as  to  vest  the  property  immediately  in  the  person,  but 
r»S94l  P"*  ^^  *"  *possession  of  the  person  as  an  inchoate  gift,  to  take  effect 
L  -J  in  case  he  should  die.  Vinius's  Comment,  on  this  place  of  Jus. 
tinian  is  more  particular — puts  the  remedy  by  action  the  donor  might  have, 
in  case  he  repented  or  revoked.  That  is,  on  the  last  kind  of  donation 
mortis  causa,  where  he  did  not  part  with  the  property  immediately,  he 
should  have  a  real  action  ;  but  where  he  actually  parted  with  the  property, 
but  the  gift  was  to  be  defeated  by  his  revocation  or  recovery,  or  escape  from 
that  danger  he  was  in,  conditionem  habeat,  (which  is  a  personal  action,)  to 
make  the  irritancy,  or  to  recover  damages  for  the  thing  ;  so  that  it  differed 
not  but  in  the  nature  of  the  action.  And  in  Calvin*s  Lexicon,  &,c.  that  is 
the  distinction.  Swinburne,  on  the  text  f  have  quoted,  implies  there  should 
be  a  delivery ;  saying,  that  legacies  differ  from  such  donations,  for,  that 
legacies  are  not  delivered  by  the  testator,  but  to  be  paid  or  delivered  by  the 
administrator ;  putting  the  distinction  upon  the  one  being  delivered  in  life, 
the  other  after  death.  But,  notwithstanding  this,  several  books  in  the  civil 
law  import  the  contrary  ;  particularly  Vinius,  in  his  Comment.,  lib.  2,  lit.  7, 
sec.  1,  numero2;  Covarruvias,  vol.  1,  rub.  3,  and  Voet  on  the  Pandect, 
same  chapter,  num.  3  and  num.  6,  which  passages  shew  the  different 
expression  and  opinions,  some  importing  a  delivery,  others  not.  I  have 
mentioned  them  to  come  at  that  which  seems  the  distinction,  reconciling 
them  all,  according  to  what  is  laid  down  by  Voet,  numb.  6,  that  they  did 
not  require  an  absolute  delivery  of  possession  to  the  first  or  third  kind  of 
gift  I  have  mentioned  ;  but,  in  the  other  case,  where  the  property  was  to 
pass  immediately,  it  was  required  ;  which  is  the  meaning  of  the  expression 
in  Yoct,  «« in  mortis  causa  donatione  dominium  non  transit  sine  traditione/* 
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md  of  that  other  expression  in  Voet.     With  this  distinction,  those  passages 
in  the  civil  law  are  properly  reconciled. 

Though  I  know  these  donations  mortis  traasi  could  never  come  directly 
in  question  in  the  ecclesiastical  court,  they  might  collaterally  ;  and,  on  these 
two  heads  I  inquired  whether  there  have  been  any  cases  there  upon  this, 
viz.,  in  suits  against  an  administrator  on  account  of  assets  by  the  next  of 
*kin,  where  the  administrator  had  insisted  he  had,  he  could  not  ad-  p«^a;.-i 
[ninister  such  a  part,  because  it  was  given  mortis  causa ;  or,  if  there  t.  -i 
is  a  will,  in  which  there  are  specific  legacies,  and  one  of  those  legacies  be 
bad  given  in  his  life  by  way  of  donation  mortis  causa,  there  it  might  come 
in  question  in  the  ecclesiastical  court ;  but  I  cannot  find  it  has.  The  near- 
est case  to  it  is  Oiuley  v.  Carrol,{g)  June  1722,  in  the  Prerogative  Court, 
before  Dr.  Beliesworth.  There  was  left  a  writing  in  the  presence  of  three 
(viinesses,  not  in  the  form  of  a  will,  but  a  deed,  viz.:  **l  have  given  and 
granted,  and  give  and  grant,  to  my  five  sisters,  and  children  of  the  sixth, 
iheir  heirs,  executors,  and  administrators,  in^case  they  survive  me,  all  my 
j^oods  and  chattels,  and  real  and  personal  estate,  and  all  which  I  may  claim 
in  right  of  my  own,  whether  alive  or  dead."  The  dispute  was  by  a  person 
claiming  as  his  wife,  and  who  had  been  so,  but  divorced,  who  insisted  this 
was  no  will,  but  deed  of  gift  mortis  causa  (and  a  gift  mortis  causa  may  be 
made  in  writing  as  well  as  otherwise,  and  so  it  might  by  the  Roman  and  civil 
law) ;  but  the  ecclesiastical  judge  was  of  an  opinion  this  was  testamentary, 
proved  it  as  such,  as  a  testamentary  act,  and  probate  was  granted,  from 
pvhich  there  was  no  appeal ;  but  a  case  was  there  cited  of  Shargold  v.  Shar^ 
^oldy  upon  a  deed  of  gift  by  Dr.  Pope,  not  to  take  place  until  his  death,  and 
sixpence  delivered,  by  way  of  symbol,  to  put  the  grantee  in  possession  :  that 
tvas  pronounced  for  as  a  will,  not  as  a  donation  mortis  causa ;  which  I  men- 
ion  to  shew  how  far  the  ecclesiastical  court  has  considered  these  things  as 
testamentary. 

Having  considered  these  donations,  the  diflTerent  species,  and  how  far 
delivery  is  necessary  by  the  Roman  and  civil  law, I  will  consider  it  accord- 
ing to  the  law  of  England.  They  are  undoubtedly  taken  from  the  civil  law ; 
i)ut  not  to  be  allowed  of  here  farther  than  the  civil  law  on  that  head  has  been 
received  and  allowed.  Taking  the  law  of  England  to  consist  (as  Hob.  says) 
)f  rules  of  law  and  equity,  it  might  have  come  in  question  in  cases  of  action  • 
>f  trover  and  detinue ;  but  I  have  never  found  any  action  on  that  head, 
i^onsider  it,  therefore,  as  in  this  Court,  the  civil  law  not  binding  here,  but  as  % 
^ar  as  received  and  allowed;  *which  must  be  from  adjudged  cases  p«5QftT 
ind  authorities,  proving  that  the  civil  law  has  been  received  in  I-  -* 
England,  in  respect  of  such  donations,  only  so  far  as  attended  with  delivery, 
5r  what  the  civil  law  calls  traditio;  for  which,  Swinburne,  who,  being  an 
English  writer  on  the  civil  law,  what  he  lays  down  is  some  evidence  of 
w^hat  has  been  received  here.  Part  I.  sec.  7 ;  but,  in  other  places,  sec.  6,  in 
tit.  Definition  of  Legacy,  he  is  still  more  express.  In  both  places,  in  one 
directly,  in  the  other  collaterally,  he  lays  down,  that  delivery  is  necessary, 
^^ext,  consider  it  on  the  resolutions  of  this  Court ;  the  same  thing  results 
Trom  them.  There  are  not  many  cases  on  this  head,  and  they  are  somewhat 
loose.    The  first  xs.Drury  v.  SmUh,  1  P.  Wms.  404,  where  Lord  Cowper 

ig)  See  TkorM  r.  Tborold,  1  PhiUim.  1 ;  Attorney.Gentral  v.  Jenet,  3  Priee,366w 
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founded  himself  on  this,  and  the  possession  transmitted  and  changed ;  ks, 
LawBon  v.  Lawson,  1  P.  Wms.  441.  All  that  I  can  collect  from  ibeocet 
that  the  purse  was  held  good,  beoause  delivered  to  the  wife  herselil  As: 
the  other  legacy  of  100/.  bill,  I  cannot  say  on  what  it  depended.  It  is ! 
kind  of  compound  gift;  so  many  collateral  circumstances  are  taken  into: 
that  nothing  can  be  inferred  from  it;  but,  being  a  draught  on  bis  goldsoiii 
that  draught  was  delivered  ;  so  that  it  does  not  contradict  what  I  lay  dowi 
and  there  was  delivery,  so  far  as  it  was  capable.  In  Jones  t.  Selbif^  Free. 
Ch.  300,  the  result  is,  that  the  opinion  of  the  Master  of  the  Rolb  ws 
founded  plainly  on  this,  of  the  delivery  of  possession  ;  holding,  that  the  f:: 
of  the  tally,  as  contained  in  the  hair  trunk,  was  a  good  donation  msr^ 
causa ;  and  that  Lord  Cowper  avoided  determining  that,  on  the  foandtca 
of  the  subsequent  point  of  a  satisfaction  or  ademption,  on  which  he  grouDieL 
his  determination.  In  all  the  instances,  it  is  absolutely  necessary  to  betfae 
person's  after  the  party's  death ;  though,  in  some  cases,  it  rests  the  p^- 
perty,  in  others  not.  But,  to  explain  more  fully  Lord  Cowper's  opicioi 
there,  I  will  refer  you  back  to  Drury  v.  Smithy  and  to  HedgtM  v.  Bed^ 
Prec.  Ch.  269,  which  turned  on  another  point ;  but  there  Lord  Cowptr  ki* 
down  a  necessity  of  delivering  very  strongly  ;  where  he  says,  testator  "gira 
with  his  own  hands."  Snellgrove  v.  BaHy^[h)  determined  by  me.  111 
r»fift7l  March,  1744,  was  urged,  where  a  'bond  was  given  in  prospec:<s 
L  -'  death  ;  the  manner  of  gift  was  admitted  ;  the  bond  was  deliverri; 
and  I  held  it  a  good  donation  mortis  causa.  It  was  argued,  that  there  vc 
no  want  of  actual  delivery  there,  or  possession,  the  bond  being  bat  acks 
in  action;  and,  therefore,  there  was  no  delivery  but  of  the  paper.  If  I  wt:: 
too  far  in  that  case,  it  is  not  a  reason  I  should  go  further,  and  I  choose  u 
stop  there.  But  I  am  of  opinion  that  decree  was  right,  and  differs  from  tks 
case ;  for,  though  it  is  true  that  a  bond,  which  is  specialty,  is  a  cboee  is 
action,  and  its  principal  value  consists  in  the  thing  in  action^  yet  some  pio- 
perty  is  conveyed  by  the  delivery  ;  for  the  property  is  vested,  and  toite 
degree,  that  the  law  books  say,  the  person  to  whom  this  specialty  is  givct. 
may  cancel,  burn,  and  destroy  it ;  the  consequence  of  which  is,  that  it  pfi 
it  in  his  power  to  destroy  the  obligee's  power  of  bringing  an  action,  becat» 
DO  one  can  bring  an  action  on  a  bond  without  a  profert  in  cariaai.(£)  Aao- 
ther  thing  made  it  amount  to  a  delivery,  that  the  law  allows  it  a  locaEtj; 
and,  therefore,  a  bond  is  bona  notabilia,so  as  to  require  a  prerogative  adaiia- 
istration,  where  a  bond  is  in  one  diocese  and  goods  in  another.  Not  thit 
this  is  conclusive ;  this  reasoning  I  have  gone  upon,  is  agreeable  to  JeoL 
Cent.  109,  case  9,  relating  to  delivery  to  effectuate  gifts.  How  Jenkios 
applied  that  rule  of  law  he  mentions  there,  I  know  not ;  bat  rather  appre- 
hend he  applied  it  to  a  donation  mortis  causa ;  for  if  to  a  donation  totec 
vivos,  I  doubt  he  went  too  far. 

Another  case  is  MiUer  v.  Miller^  3  P.  Wms.  356 ;  which  is  a  verr 
strong  case,  so  far  as  that  opinion  goes,  to  require  delivery  ;  which  case,  I 
believe,  was  hinted  at  as  inconsistent  With  my  decree ;  but  there  is  a  greis 
difference  between  delivery  of  a  bond,  (which  is  a  specialty,  is  itself  tk 
foundation  of  the  action,  and  the  destruction  of  which  destroys  the  demand,] 

(A)  3  Atk.  314. 

(t)  An  action  may,  however,  now  be  brought  without  profert  See  DmfiM  v.  Ehfa^  I 
Bligh,  N.  S.  543. 
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md  ihe  delivery  of  a  note  pajrable  to  bearer,  which  is  only  evidence  of  the 
:ontrect.  Therefore,  from  ihe  authority  of  Swinburne,  and  all  the^e  cases, 
he  consequence  is,  that  by  the  civil  law,  as  received  and  allowed  in  £ng* 
and,  and  consequently  by  the  law  of  England,  tradition  or  delivery  is 
lecessary  to  make  a  good  donation  mortis  causA;  which  brings  it  to  the 
[uestion,  whether  •deli very  of  the  three  receipts  was  a  sufficient  p#gQo-| 
telivery  of  the  thing  given,  to  efiectuate  the  gift.  I  am  of  opinion  L.  J 
t  was  not. 

It  is  argued,  that  though  some  delivery  is  necessary,  yet  delivery  of  the 
bing  is  not  necessary,  but  delivery  of  any  thing  by  way  of  symbol  issuffi- 
:ient ;  but  I  cannot  agree  to  that ;  nor  do  I  find  any  authority  for  that  in 
he  civil  law,  which  required  delivery  to  some  gifts,  or  in  the  law  of  £ng- 
and,  which  required  delivery  throughout.  Where  the  civil  law  requires  it, 
hey  require  actual  tradition,  delivery  over  of  the  thing.  So  in  all  the  cases 
n  this  court,  delivery  of  the  thing  given  is  relied  on,  and  not  in  the  name 
►f  the  thing,  as  in  the  delivery  of  sixpence,  in  Shargold  v.  Shargold;  if  it 
vas  allowed  any  efiect,  that  would  have  been  a  gift  mortis  causa,  not  as  a 
vill,  but  that  was  allowed  as  testamentary,  proved  as  a  will,  and  stood* 
The  only  case  in  which  such  a  symbol  seems  to  have  been  held  good,  is 
Tones  v.  Selby;  but  I  am  of  opinion  that  amounted  to  the  same  thing  as 
ielivery  of  possession  of  the  tally,  provided  it  was  in  the  trunk  at  the  time. 
Therefore,  it  was  rightly  compared  to  the  cases  upon  21  Jac.  1,  as  Byall 
r.  Bowles,{k)  and  others.  It  never  was  imagined,  on  that  statute,  that, 
Ielivery  of  a  mere  symbol  in  the  name  of  the  thing,  would  be  sufficient  to 
ake  it  out  of  that  statute  ;  yet,  notwithstanding,  delivery  of  the  key  of 
)ulky  goods,  where  wines,  &c.  are,  has  been  allowed  as  delivery  of  the 
)ossession,  because  it  is  the  way  of  coming  at  the  possession,  or  to  make 
ise  of  the  thing ;  and,  therefore,  the  key  is  not  a  symbol,  which  would 
lot  do.  If  so,  then  delivery  of  these  receipts  amounts  to  so  much 
vaste  paper ;  for  if  one  purchases  stock  or  annuities,  what  avail  are  they 
ifter  acceptance  of  the  stock  T  It  is  true,  they  are  of  some  avail  as  to  the 
dentity  of  the  person  coming  to  receive ;  but  after  that  is  over,  they  are 
lotbing  but  waste  paper,  and  are  seldom  taken  care  of  afterwards.  Sup- 
)oso  Fly,  instead  of  delivering  over  these  receipts  to  Mosely,  had  delivered 
iver  the  broker's  note,  whom  he  had  employed,  that  had  not  been  a  good 
Ielivery  of  the  possession.  There  is  no  colour  for  it ;  it  is  no  evidence  of 
he  thing,  or  part  of  the  title  to  it ;  for  suppose  it  had  been  in  a  mortgage  in 
I  uestion,  and  a  separate  receipt  had  been  taken  for  the  *mortgage-  r-»icQg^ 
noney,  not  on  the  back  of  the  deed,  (which  was  a  very  common  ^  -^ 
WKy  formerly,  and  is  frequently  seen  in  the  evidence  of  ancient  titles,)  and 
he  mortgagee  had  delivered  over  this  separate  receipt  for  the  consideralion- 
noney,  that  would  not  have  been  a  good  delivery  of  the  possession,  nor 
riven  the  mortgage,  mortis  causa,  by  force  of  that  act.  Nor  does  it  appear 
o  me,  by  proof,  that  possession  of  these  three  receipts  continued  with 
Vlosely  from  the  time  they  were  given,  in  February,  to  the  time  of  Fly's 
leath  ;  for  there  is  a  witness  who  speaks,  that,  in  some  short  time  before  his 
leath.  Fly  shewed  him  these  receipts,  and  said,  he  intended  them  for  his 
mcle  Mosely.  Therefore,  I  am  of  opinion,  it  would  be  most  dangerous  to 
lUow  this  donation  mortis  causa,  from  parol  proof  of  delivery  of  such  receipts, 

{k)  1  Vm.  348. 
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which  are  not  regarded  or  taken  care  of  afier  acceptance ;  and  if  these  an- 
Duities  are  called  choses  in  action,  there  is  less  reason  to  allow  of  it  in  this 
case  than  in  any  other  chose  in  action  ;  because  stocks  and  annuities  are 
capable  of  a  transfer  of  the  legal  property  by  act  of  ParUament,  which  might 
be  done  easily  ;  and  if  the  intestate  had  such  an  aversion  to  make  a  will  as 
supposed,  he  might  have  transferred  to  Mosely  ;  consequently,  this  is  merely 
legatory,  and  amounts  to  a  nuncupative  will,  and  contrary  to  the. Statute  of 
Frauds,  and  would  introduce  a  greater  breach  on  that  law  than  was  ever  yet 
made;  for  if  you  take  away  the  necessity  of  delivery  of  the  thing  given,  it 
remains  merely  nuncupative.  To  this  purpose,  consider  the  clauses  in  the 
Statute  of  Frauds(/)  relating  to  this ;  which  seem  to  roe  to  be  applied 
directly  to  prevent  a  mischief  of  this  sort.  The  clauses  are  in  sections  19, 
20,  21,  22,(m)  which  have  very  anxious  provisions  against  dispositions  of 
this  kind,  requiring  three  witnesses,  solemn  declaration  of  the  testator,  fix- 
ing  the  place  of  making,  and  to  be  reduced  into  writing  in  six  days  after 
making.  These  are  in  cafes  where  no  will  was  made.  Next,  comes  ano- 
ther requisite,  where  a  uill  has  been  made.  If  what  the  plaintiff  insists  oo 
is  right  in  point  of  law,  that  this  gift  of  the  annuities  by  delivery  of  the 
receipts  was  g:ood,  yet,  though  Fly  had  made  a  will  before,  it  had  been 
equally  good  notwiihstanding  that  will,  because  this  relates  to  revocation  of 
r*fiom  *  ^''^  '"  writing  by  any  thing  »amounting  to  a  testamentary  act 
1-  -'It  would  be  good  against  the  will,  as  appears  from  the  cases. 
Would  not  that  be  quite  contrary  to  the  plain  provision  of  this  clause,  tak- 
ing away  delivery  of  the  thing  !  Here  is,  then,  a  revocation  of  a  will  by 
words  only  ;  viz. :  *«  This  is  yours  when  I  die ;"  all  these  clauses,  there- 
fore, will  be  overturned,  if  such  evidence  is  admitted.  But  it  is  said,  if  this 
is  not  allowed,  it  will  be  impossible  to  make  a  donation,  mortis  causa,  of 
stock  or  annuities,  because  in  their  nature  they  are  not  capable  of  actual 
delivery.  I  am  of  opinion,  it  cannot,  without  a  transfer,  or  something 
amounting  to  that:  and  there  is  no  harm  in  it,  considering  how  much  of  the 
personal  estate  of  this  kingdom,  vastly  the  greatest  proportion  of  it,  subsists 
now  in  stock  and  funds ;  and  all  the  anxious  provisions  of  the  Statute  of 
Frauds  will  signify  nothing,  if  donation  of  stock,  attended  only  by  delivery 
of  the  paper,  is  allowed.  It  might  be  supported  to  the  extent  of  any  given 
value,  and  would  leave  these  things  under  the  greatest  degree  of  uncer- 
tainty, and  amount  to  a  repeal  of  that  useful  law  as  to  all  this  part  of  the 
properly  of  the  subjects  of  this  kingdom.  Therefore,  notwithstanding  the 
strong  evidence  of  the  intent,  this  gift  of  annuities  is  not  sufficiently  made 
within  the  rules  of  the  authorities ;  and  I  am  of  opinion  not  to  carry  it 
further.  If  any  doubt  remains  in  any  one's  mind,  I  will  add,  (what  I  very 
seldom  do,  though  it  has  been  done  by  my  predecessors,)  that  I  should  be 
very  glad  to  have  this  point  settled  by  the  supreme  authority  ;  for  it  highly 
ought  to  be  settled,  if  there  is  a  doubt,  considering  so  large  a  property  of 
this  kind. 

The  bill  ought  to  be  dismissed  therefore,  without  costs,  as  to  the  demand 

(/)  29  Car.  2,  c.  3. 

(m)  These  sections  are  repealed  by  1  Vict.  c.  26,  s.  2 ;  bat  as  to  the  wills  of  soldiers  oo 
service,  or  mariners^  and  as  to  the  will  of  petty  officers,  seamen,  non-commissioned  officers 
of  marines,  and  marines,  9o  far  as  relates  to  money  arising  from  service,  see  ss.  11  and 
12,  and  11  Geo.  4  &  1  \%ill.  4,  c.  20. 
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of  these  annaiiies,  or  any  other  part  of  the  intestate's  estate  by  way  of  dona- 
tion mortis  causa. 

But  as  there  was  a  plain  intent  of  bounty  and  kindness  to  this  old  man, 
who  lired  with  him  as  a  servant,  and  it  seems,  in  expectation  of  what  should 
be  given  at  his  death,  therefore  on  the  other  part  of  the  bill  an  inquiry 
shouid  be,  what  Mosely  deserved  over  and  above  his  maintenance,  for 
services  performed  during  the  life  of  Fly.  The  account  should  be  taken 
from  a  reasonable  time,  if  the  plaintiff  thinks  fit  to  pay  it. 


r*Bon  *^"  Wcrrrf  v.  TV^mer, 
L  J  which  is  a  leading  case  on 
the  doctrine  of  donations  mortis 
causa,  Lord  Hardwirke,  with  great 
learning,  discusses  the  authorities 
upon  the  civil  law,  from  which  it 
has  been  imported  into  the  law  of 
England.  See  Duffield  v.  Elwes,  1 
Bligh  N.  S.  536;  1  Dow  &  C.  10. 
In  the  subsequent  case  of  Tate  v. 
Hubert,  2  Ves.  jun.  Ill,  JFard  v. 
Turner  was  commented  on,  and  the 
civil  law  more  fully  explained,  by 
Lord  RoBslyny  in  his  very  able  judg- 
ment. «A11  the  passages  in  Swin- 
burne,'* said  his  Lordship,  »»are  only 
references  to  different  texts  of  the 
civil  law ;  and  where  he  defines  do- 
natio mortis  causa  he  is  coupling  the 
description  of  a  legacy  with  a  very 
short  text  of  the  civil  law;  there  is 
a  perplexity  in  it.  He  takes  it  from 
a  part  of  the  civil  law  compiled  at  a 
time  when  the  subject  itself  rested 
in  a  degree  of  contradiction,  and  it 
was  the  common  topic  of  debate, 
whether  gifts  under  such  circum- 
stances resembled  a  gift  or  a  legacy. 
....  The  two  first  species  of  which 
he  makes  mention,  are  clearly  mere 
donations.  Swinburne  has  there 
taken  an  authority  from  the  Digesff 
which  he  refefis  to,  and  has  copied. 
It  does  state  these  donations,  and 
rates  them  all  under  the  general 
title,  EKHtatio  mortis  causa. 


<*That  is  the  time  when  it  was  in 
dispute.  <Julianus,  libro  17,  Di- 
gestorum  tres  esse  species  mortis 
causa  donationum  ait ;  unam,  cum 
quis  nuUo  praesentis  periculi  metu 
conterrilus,  sed  sola  cogitatione  mor- 
talitaiis,  donat.  Aliam  esse  speciem 
mortis  causa  donationum  ait,  cum 
quis  imminente  periculo  commotus 
ita  donat,  ut  statim  fiat  accipientis. 
Tertium  genus  esse  donationis  ait,  si 
quis  periculo  motus  non  sic  det,  ut 
statim  faciat  accipientis,  sed  tunc 
demum,  cum  mors  fuerit  insecuta.' 

«« If  he  had  looked  a  little  further 
under  the  same  title,  he  would  have 
found  there  an  opposite,  but  a  much 
more  correct  opinion,  which  finally 
prevailed,  and  was  established  as  le- 
gal. It  is  the  twenty-seventh  law: 
*Ubi  ita  donatur  mortis  causa,  ut 
nullo  casu  revocetur,  ^mors*  (that 
must  be  supplied)  causa  donandi 
magis  est,  quam  mortis  causa  dona- 
tio: et  ideo  perinde  baberi  debet 
atque  alia  quaevis  inter  vivos  donatio; 
ideoque  inter  viros  et  uxores  non 
valet ;  et  ideo  nee  Falcidia  locum 
habel  quasi  in  mortis  causa  dona- 
tione.'  In  the  Institutions,  in  the 
time  of  Justinian,  tit.  7,  De  Dona- 
tion ibus,  there  is  a  history  given  of 
these  contests  that  had  prevailed ; 
and  a  definition  is  strictly  j^ivcn  of 
what  shall  be  donatio  mortis  causa. 
•  Mortis  causa  donatio  est,  qux  prop* 
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ter  mortiifit  sugpicionem^  cam  quis 
ita  donat,  ut  si  quid  humanitus  ei 
contigisset,  haberet  is  qui  accepit, 
sin  autem  supervixisset,  is,  qui  do- 
Davit,  reciperet;  vei  si  eum  dona- 
tionis  piBnituisset,  aut  prior  deces- 
serit  is,  cui  donatum  sit.  Hs  mor- 
tis causa  donationes  ad  exemplam 
legatorum  redactse  sunt  per  omnia  ; 

r*fi02l  *"*"^  ^"™  prudeniibus  am- 
L  J  biguuro  fuerat  utrum  donaii- 
onis  an  jegati  instar  eam  oblinere 
oporteret,  er  utriusque  causae  qus- 
dam  habebat  insignia  et  alii  ad  aliud 
genus  eam  retrahebant;  a  nobis 
constitutum  est ;  ut  per  omnia  fere 
legatis  connumeretur,  el  sic  procedat 
quemadmodum  nostra  constituiio  eam 
formavit.  Et  in  sum  ma  mortis  causa 
donatio  est,  cum  magis  se  quis  velit 
habere  quam  eum,  cui  donat,  magis- 
que  eum  cui  donat,  quam  hceredem 
suum  :'  Just.  Inst.,  tit.  7,  De  Dona- 
ttonibus.  There  it  is  clearly  and 
correctly  defined,  that  it  had  in  ef- 
fect the  nature  of  a  legacy,  and  was 
liable  to  debts,  and  that  it  was  only 
a  gift  upon  survivorship;  and  the 
danger  of  suffering  these  gifts  to  be 
taken  loosely  occasioned,  at  the  same 
lime,  with  the  passage  I  have  read, 
an  ordinance  of  the  emperor,  that  it 
should  be  in  writing,  with  ^ve  wit- 
nesses. In  the  case  before  Lord 
Bardwicke,  {Ward  v.  7\trner,)  in 
which  all  the  cases  were  very  fully 
considered,  be  takes  notice  of  this 
perplexity  in  the  reasoning,  before  it 
was  properly  defined  ;  but  considers 
clearly,  that,  by  the  law  of  England, 
it  cannot  be  a  present,  absolute  gift, 
but  to  take  effect  on  the  death  of  the 
party." — Per  Lord  Boaslyn^  in  Tate 
r.  Hilbert,  2  Yes.  jun.  118. 

The  following  circumstances  are 
requisite  in  order  to  constitute  a 
good  donatio  mortis  causa: 

1.  The  gift  must  be  made  by  the 
donor  in  contemplation  of  the  con- 
ceived approach  of  death :  Dv{ffield 


V.  Elw€8,  1  Bligh,  N.  S.  530  ;  ^Jd- 
wardt  V.  Janes^  1  My.  db  Cr.  233, 
236;  otherwise  it  will  not  be  a  good 
donatio  mortis  causa:  Htdgen  t. 
Hedges,  Prec.  Ch.  269 ;  Walter  t. 
Hodge,  2  Swanst.  02,  100;  but  a 
gif\  will  be  presumed  to  be  id  con- 
templation of  death,  where  the  do- 
nor is  "in  his  last  sickoessv"  or 
«« languishing  on  his  death-bed :" 
MiUer  v.  Miller,  3  P.  Wms.  356  ; 
LawBon  v.  LawBon,  1  P.  Wnis. 
441 ;  Wcdter  v.  Hodge,  2  Swanst, 
100;  but  see  the  dictum  of  Chief 
Baron  Eyre  in  Blount  v.  Burrow^ 
1  Ves.  jun.  546. 

2.  The  gift  must  be  intended  to 
take  eflfect  only  after  the  donor^s  de- 
cease: EdwardB  v.  Jones,    1   My. 
4>  Cr.  233 ;  Tate  v.  Hilbert,  2  Ves. 
jun.  120.     But  it  is  not  absolutely 
necessary  that  the  donor  should   ex- 
pressly declare  that  the  gift  is  to  be 
returned  to  him  if  he  recover,  for  if 
it  be  made  in  the  extremity  of  sick- 
ness, or  in  contemplation  of  death, 
the  law  implies  a  condition,  that  it 
is  to  be  held  only  by  the  donee  in 
the    event    of    the    donor*8   death. 
Thus,  in    Gardner   v.    Parker,    3 
Madd.   184,  A.  being  seriously  ill, 
two  days  before   his  death,  in   the 
presence  of  a  servant,  gave  B.   a 
bond,  saying    at    the    same    time, 
"There,  take   that,  and    keep  it.*' 
Sir  John   Leach,  V.  C,   held    the 
gift  to  be  a  donatio  mortis  causa. 
"The  doubt,"  said  his  Honor,  "  here 
is,  that  the  donor  has  not  expressed 
that  the  bond  was  to  be  returned  if 
he  recovered.     This  bond  was  given 
in   the   extremity  of  sickness,  and 
•in  contemplation  of  death  ;  p#i5/^«n 
and  it  is  to  be  inferred,  that  L         -* 
h  was  the  intention   of  the   donor 
tnat  it  should  be  held  as  a  gift,  only 
in  case  of  his  death.     If  a  gift  is 
made  in  expectation  of  death,  there 
is  an  implied  condition,  that  it  is  to 
be  held  only  in  the  event  of  death. 
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The  cases  of  Lawson  v.  Lawson^ 
(1  P.  Wms.  441  ;)  Miller  v.  Miller, 
(3  P.  Wms.  358 ;)  Jones  v.  Selby, 
(Prec.  Ch.  300,)  furnish  this  rule." 
If,  however,  it  appear,  from  the 
circumstances  of  the  transaction, 
that  the  donor  intended  to  make  an 
immediate  and  irrevocable  gift,  it 
will  not  be  a  good  donatio  mortis 
causa.  Thus,  in  Edwards  v.  Jones ^ 
1  My.  &  Cr.  226.  M.  C,  the  obligee 
of  a  bond,  five  days  before  her  death 
signed  an  indorsement,  not  under 
seal,  upon  the  bond,  as  follows  :  »•  I, 
M.  C,  do  hereby  assign  and  transfer 
the  within  bond  or  obligation,  and 
all  my  right,  title,  and  interest  there- 
to, unto  and  to  the  use  of  my  niece, 
E.  E.,  with  full  power  and  authority 
for  the  said  E.  E.  to  sue  for  and  re- 
cover the  amount  thereof,  and  ail  in- 
terest now  due,  or  hereafter  to  be- 
come due,  thereon."  It  was  argued, 
that  if  the  gift  could  not,  in  conse- 
quence of  its  being  incomplete,  take 
effect  as  a  donatio  inter  vivos,  it 
would  take  effect  as  a  donatio  mortis 
causa.  But  Lord  Cottenham  held, 
that  it  could  not  take  effect  as  a  do- 
natio mortis  causa,  as  an  absolute 
and  irrevocable  gift  was  intended. 
«*A  party,"  observed  his  Lordship, 
« making  a  donatio  mortis  causa, 
does  not  part  with  the  whole  inter- 
est, save  only  in  a  certain  event ; 
and  it-  is  of  the  essence  of  such  a 
gift,  that  it  shall  not  otherwise  take 
efl^ecl.  A  donatio  mortis  causa  leaves 
the  whole  title  in  the  donor,  unless 
the  event  occurs  which  is  to  divest 
him.  Here,  however,  there  is  an 
actual  assignment,  by  which  the 
donor,  Mrs.  C,  transfers  all  her 
right,  title,  and  interest  in  the  sub- 
ject, to  her  niece  ;  and  that  is  really 
the  whole  evidence  of  the  transac- 
tion ;  for  the  testimony  of  several 
persons,  who  were  present,  proves 
thsil  it  was  intended  as  a  gift ;  and 
though  others  speak  as  to  an  inten- 
30 


tion  being  expressed,  inconsistent 
with  the  written  document,  very 
little  attention  can  be  paid  to  state- 
ments  of  what  passed,  when  contra- 
dicted by  the  act  of  the  party,  as 
evidenced  by  a  written   instrument, 

There  is  not  very  precise 

evidence  as  to  the  time  when  these 
bonds  got  into  the  possession  of  the 
plaintiff*.  There  is  also  a  defect  of 
evidence,  to  shew  that  at  the  time  at 
which  the  transaction  took  place, 
Mrs.  C.  was  in  such  a  state  of  ill- 
ness, or  expectation  of  death,  as 
would  warrant  a  supposition  that 
the  gift  was  made  in  contemplation 
of  that  event.  These  considera- 
tions, however,  do  not  appear  to  be 
very  material,  because  I  consider  the 
language  of  the  assignment  itself  to 
exclude  the  possibility  of  treating 
this  as  a  donatio  mortis  causa." 

Upon  the  same  principle  the  gift 
of  a  cheque  upon  a  banker  is  not 
good  as  a  donatio  mortis  causa,  be- 
cause 'it  is  a  gift  which  can  r-^r.^^-! 
only  be  made  effectual  by  L  -I 
obtaining  payment  of  it  in  the  do- 
nor's lifetime,  and  is  revoked  by  his 
death.  See  Tate  v.  Ililbert,  2  Ves. 
jun.  in. 

3.  There  must  be  a  delivery  or 
traditio  of  the  subject  of  the  gift  to 
the  donee  for  his  own  use:  [Tate 
V.  Hilbert,  2  Ves.  jun.  120;)  or 
upon  trust  for  another  person  :  (Dru- 
ry  V.  Smith,  1  P.  Wms.  405;  Far- 
quharson  v.  Cave,  2  Coll.  367 ;)  or 
for  a  particular  purpose;  see  Blount 
V.  Burrow,  4  Bro.  C.  C.  71,  where 
the  donor,  twelve  days  before  his 
death,  delivered  to  the  donee  four 
India  bonds,  to  enable  him  to  carry 
on  and  maintain  a  law-suit,  whick 
the  donor  bad  commenced.  Lord 
Commissioner  Eyre  held  it  to  be  a 
good  donatio  mortis  causa,  but  he  di- 
rected an  Issue,  to  try  whether  the 
bonds  were  delivered.  It  was,  in- 
deed, argued  in  Hambrooke  v.  Sim- 
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numst  4  Russ.  25,  that  a  donatio 
mortis  causa  could  not  be  coupled 
with  a  condition,  or  made  subject  to 
a  trust;  but  as  an  issue  was  directed, 
which  left  the  question  of  law,  as 
well  as  of  fact,  to  the  consideration 
of  a  court  of  law,  the  point  was  not 
decided.  However,  in  the  subse- 
quent case  of  Hills  v.  HilU,  8  M.  & 
W.  401,  where  a  person  on  her 
death-bed  gave  a  pocket-book,  con- 
taining 80/.  in  cash  and  notes,  to  her 
brother,  wishing  that  he  should  bury 
her,  and  that  he  should  have  all  she 
bad,  it  was  held,  in  the  Exchequer, 
by  Minger,  C.  B.,  Parke,  B.,  ^l- 
derson,  B.,  and  Roffe,  B.,  that  it  was 
a  good  donatio  mortis  causa,  although 
coupled  with  a  trust.  •<  I  cannot 
see,"  said  Mr.  Baron  Rolfe,  "  how 
the  annexation  of  a  trust  to  the  gift 
can  make  any  difierence.  If  it  be 
lawful  so  to  give  the  property  out 
and  out  to  the  party  for  his  own  use, 
I  cannot  see  that  it  makes  any  dif- 
ference, that  with  it  he  is  to  pay  for 
a  particular  thing.  If  a  man  on  his 
death-bed  gives  another  1000/.,  is  it 
any  addition  to  the  evils  attending 
this  mode  of  bestowing  properly, 
that  he  attaches  a  condiiion  to  it; 
as,  for  instance,  that  he  stipulates, 
that  his  brother  shall  receive  an 
outfit  to  India  ?  The  case  of  Blount 
V.  Burrow  is  expressly  in  point,  and 
disposes  of  the  question  ;  and  I  have 
no  doubt  that  other  cases  might  be 
found.  These  decisions  rightly  fol- 
low the  civil  law,  according  to  which 
it  is  clear,  that  a  donatio  mortis  causa 
might  be  made  the  subject  of  a  trust 
or  condition.  «Eorum  quibus  mortis 
causa  donatum  est,  fidei  committi 
quoquo  tempore  potest;  quod  fidei 
commissum,  haeredes,  Salva  Falci- 
d'm  ratione,  quam  in  his  quoque  do- 
naiionibus  exemplo  legatorum,  locum 
habere  placuit,  prsstabunt.  Si  pars 
donationis  fideicommisso  teneatur, 
fideicommissum  quoque  munere  Fal- 


cidisB  fongetor.  Si  tamen  alimenta 
pnestari  roluit,  collationis  totum  onos 
in  residuo  donationis  esse  respon- 
dendum erit  ex  defunct!  Toluntatev 
qui  de  majore  pecunia  prssstari  doq 
dubi^  voluit  integra.'  Dig.  lib.  31, 
tit.  1,  1.  77,  s.  1,  cited  4  Russ.  27,  2 
Coll.   356.      .Ab   *eo,  qui  ^^ 

neque  legatum  neque  fidei  t.  -* 
commissum,  neque  baereditatem  Tel 
mortis  causa  dpnationem  accepit  ni- 
hil per  fideicomraissum  relinqui  po- 
test'" Cod.  lib.  6,  til.  42,  L  9, 
cited  4  Rnss,  27. 

A  delivery  of  a  thing  by  way  of 
symbol,  according  to  the  opinion  of 
Lord  Hardwicke,  in  the  principal 
case,  is  not  a  sufficient  delivery. 
Thus,  he  held  that  the  delivery  of 
the  receipts  for  South  Sea  Stock 
was  not  a  sufficient  delivery  to  con- 
stitute a  donatio  mortis  causa,  but 
be  appears  to  have  thought  that  an 
actual  transfer  would  have  been  suf- 
ficient. Nor  will  the  delivery  of  a 
note  not  payable  to  the  bearer, 
{Mller  V.  Miller,  3  P.  Wms.  356); 
or  of  a  cheque  upon  a  banker,  be  a 
sufficient  delivery,  {TcUe  v.  Hiiberi, 
2Ves.  jun.  Ill;  4Bro.  C.  C.  286); 
because  a  cheque  has  no  relation  to 
the  donor's  death  :  it  is  a  gift  to  take 
place  immediately,  and,  being  merely 
an  authority  to  receive  a  sum  of 
money,  it  is  effectually  revoked  by 
the  death  of  the  donor.  Howerer, 
in  LawBon  v.  Lawson,  1  P.  Wms. 
41,  where  A.,  during  his  last  illness, 
drew  a  bill  upon  a  goldsmith  for  the 
payment  of  100/.  to  his  wife,  with  a 
written  indorsement,  that  the  money 
was  «*  to  buy  her  mourning,"  and  A. 
delivered  the  note  to  his  wife,  it  was 
held,  that  she  was  entitled  to  the 
money.  And  Lord  Roulyn,  in  Tate 
V.  Hilbert, 2Yt8.  jun.  HI,  notwith- 
standing L4ord  Hardwieke,  m  the 
principal  case,  throws  some  doubt 
upon  it,  considered  the  case  per- 
fectly well  decided*     <*Fory"  he  ob- 
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lerved,  «« taking  the  whole  bill  toge- 
ther, it  is  an  appointment  of  the 
money  in  the  banker's  hands  to  the 
extent  of  100/.,  for  the  particular 
purpose  expressed  in  a  written  ap- 
pointment ;  which  is  a  purpose  that 
necessarily  supposes  his  death.*  ^ 

In  Jones  v.  Selby^  Free.  Ch.  300, 
where  it  was  held,  by  Sir  John 
Trevor,  M.  R.,  that  the  delivery  of 
the  key  of  a  trunk,  with  words  of 
gift  of  the  trunk  and  it^  contents, 
were  a  good  delivery  of  a  tally  upon 
government  for  500/.  contained  in 
the  trunk,  Lord  Hardwicke  observes, 
that  the  transaction  ••amounted  to 
the  same  thing  as  a  delivery  of  pos- 
session of  the  tally,  provided  it  was 
in  the  trunk  at  the  time.'* 

••  The  case  of  Snellgrove  v.  Baily, 
3  Alk.  214,  has  established,  that 
there  may  be  a  donatio  mortis  cau^a 
of  a  bond,  though  not  of  a  mere 
simple  contract  debt,  nor  by  the 
delivery  of  a  mere  symbol." — Per 
Sir  John  Leach,  V.  C,  in  Gardner 
V.  Parker,  3  Madd.  185 ;  and  see 
Blount  V.  Burrow,  4  Bro.  C.  C.  71 ; 
Hurst  V.  Beach,  5  Madd.  351,  356; 
Clavering  v.  Vorke,  2  Coll.  363,  n. 
So,  likewise,  of  bank  notes ;  and,  it 
seems,  also,  of  all  other  noles,  or 
bills  payable  to  the  bearer :  Miller 
Y.  Miller,  3  P.  Wms.  356 ;  Hill  v. 
Chapman,  2  Bro.  C.  C.  612;  and 
see  Jones  v.  Selby,  Prec.  Ch.  300. 
And  the  delivery  of  a  bond  is  still 
sufficient,  aUhough  an  action  may, 
ID  certain  cases,  be  maintained  at 
law  without  profert  of  the  bond  : 
Duffield  V,  Elwes,  1  Bligh,  N.  S. 
543. 

r»A0fl1  *^^  ^^^  ^^  length  been  de- 
L  -J  termined,  that  a  delivery  of 
the  mortgage  deeds  of  real  estate 
will  constitute  a  valid  donatio  mortis 
causa.  This  was  decided  in  the 
case  of  Duffield  v.  Elwes,  1  Biigh, 
N.  S.,  497  ;  1  Dow.  &,  C.  1,  in  the 
House  of  Lords,  (overruling  the  de- 


cision of  Sir  John  Leach,  V.  C,  re- 
ported 1  S.  &  S.  239.)  In  that  case, 
a  man,  in  contemplation  of  speedily 
approaching  death,  wishing  to  make 
a  larger  provision  for  his  daughter 
than  he  had  done  by  will,  delivered, 
or  caused  to  be  delivered  to  her,  cer- 
tain deeds,  which  consisted  of,  1. 
A  conveyance  in  fee  of  lands  to 
secure  2927/.,  with  the  usual  cove- 
nant for  payment  of  the  money  lent, 
and  a  bond,  by  way  of  collateral 
security.  2.  An  assignment  of  a 
mortgage  debt  of  30,000/.,  and  of  a 
judgment  for  that  sum  recovered  on 
a  bond,  with  the  conveyance  of  the 
land,  and  the  usual  covenant  for  the 
payment  of  the  money.  Sir  John 
Leach,  V.  C,  in  deciding  that  the 
gift  did  not  constitute  a  good  donatio 
mortis  causi  even  of  the  bond,  which 
accompanied  one  of  the  mortgages, 
observed,  that  where  delivery  would 
not  execute  a  complete  gift  inter 
vivos,  it  could  not  create  a  donatio 
mortis  causa,  because  it  would  not 
prevent  the  property  from  vesting 
in  the  executors ;  and,  as  a  court  of 
equity  would  not  inter  vivos  compel 
a  party  to  complete  his  gift,  so  it 
would  not  compel  the  executor  to 
complete  the  gift  of  his  testator. 
The  delivery  of  a  mortgage  deed 
could  not  pass  the  property  inter 
vivos ;  first,  because  the  action  for 
the  money  must  still  be  in  the  name 
of  the  donor;  and,  secondly,  because 
the  mortgagor  is  not  compellable  to 
pay  the  money  without  having  b^k 
the  mortgaged  estate,  which  could 
only  pass  by  the  deed  of  the  mort- 
gagee ;  and  no  court  would  compel 
the  donor  to  complete  his  gift  by  ex- 
cuting  such  a  deed.  As  to  the  case 
where  the  bond  accompanied  the 
mortgage,  he  came  to  the  same  con- 
clusion, as  he  thought  that  the  deli- 
very of  the  bond,  where  there  is  also  a 
mortgage,  cannot  be  considered  as  a 
gift  completed,  as  the  mortgagor  bad 
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a  right  to  resist  the  payment  of  the 
bond,  without  a  reconveyance  of  the 
estate ;  and  it  could  not  be  main- 
tained, that  the  donor  of  the  bond 
would  be  compelled  to  complete  his 
gift  by  such  reconveyance.  It  was 
held,  however,  by  Lord  Eldon,  in 
the  House  of  Lords,  that  there  was 
a  good  donatio  mortis  causa,  and 
that  the  daughter  was  entitled  to  the 
benefit  of  the  securities.  •*  If,"  said 
his  Lordship,  "the  delivery  of  a  bond 
would,  as  it  is  admitted — (notwith- 
standing any  change  in  the  doctrine 
about  profert) — if  the  delivery  of  a 
bond  would  give  the  debt  in  that 
bond,  so  as  to  secure  to  the  donee 
of  that  bond  the  debt  so  given  by  the 
delivery  of  the  bond,  the  question  is, 
whether,  the  person  having  got,  by 
the  delivery  of  that  bond,  a  right  to 
call  upon  the  executor  to  make  his 
title  by  suing  or  giving  him  autho- 
rity to  sue  upon  the  bond,  what  are 
we  to  do  with  the  other  securities 

L  -^  But  there  is  another  question, 
to  which  an  answer  is  to  be  given  : 
What  are  we  to  do  with  respect  to 
the  oiher  securities,  if  they  are  deli- 
vered ?  In  the  one  case,  the  bond 
and  mortgage  are  delivered  ;  in  the 
other  the  judgment,  which  is  to  be 
considered  on  the  same  ground  as 
a  specialty  is  delivered ;  with  that, 
the  evidences  of  the  debts  are  all 
delivered.  The  instrument  contain- 
ing the  covenant  to  pay  is  delivered. 
They  are  all  delivered  in  such  a  way 
that  the  donor  could  never  have  got 
the  deeds  back  again.  Then  the 
question  is,  whether,  regard  being 
bad  to  what  is  the  nature  of  a  mort- 
gage, contra-distinguishing  it  from 
an  estate  in  land,  those  circumstances 
do  not  as  effectually  give  the  property 
in  the  debt  as  if  the  debt  was  secured 
by  a  bond  only  ? 

«»The  opinion  which  I  have  formed 
is,  that  this  is  a  good  donatio  mortis 


causa,  raising  by  operation  of  law  a 
trust ;  a  trust  which,  being  raised 
by  operation  of  law,  is  not  within 
the  Statute  of  Frauds,  but  a  irast 
which  a  court  of  equity  will  exe- 
cute." 

It  is  clear  that  a  donation  mortis 
causa  cannot  be  made  merely  by 
parol,  without  delivery:  Tale  v. 
Hubert,  2  Yes.  jun.  120. 

In  Spratley  v.  Wilson,  1  Holt,  10, 
Glbbs,  C.  J.,  held,  that  it  was  a 
sufficient  delivery  where  a  person  in 
extremis  said,  "I  have  left  my  watch 
at  Mr.  R.'s,  at  Charing  Cross:  fetch 
it  away,  and  I  will  make  you  a  pre- 
sent of  it;"  but,  upon  this  case 
being  cited  in  Bunn  v.  Markham,  7 
Taunt.  227,  Gibbs,  C.  J.,  desired 
that  the  case  might  be  laid  out  of  the 
consideration  of  counsel,  for  that, 
immediately  after  that  trial,  he  per- 
ceived that  what  he  had  somewhat 
unprovidently  thrown  out  could  not 
be  maintained,  because  a  delivery 
was  wanting,  and  he  had  accord- 
ingly written  a  remark  to  that  effect 
at  the  end  of  his  own  note  of  the 
case. 

In  Bunn  v.  Markham,  7  Taunt. 
224,  a  person,  supposing  himself  in 
extremis,  caused  India  bonds,  bank 
notes,  and  guineas,  to  be  brought  out 
of  his  iron  chest,  and  laid  on  his  bed ; 
he  then  caused  them  to  be  sealed  op 
in  three  parcels,  and  the  amount  of 
the  contents  to  be  written  on  them, 
with  the  words,  "For  Mrs.  and  Miss 
C,"  the  plaintiflls;  he  then  directed 
the  brother  to  replace  them  in  the 
iron  chest,  to  be  locked  up,  the  keys 
10  be  sealed  up,  and  directed  "to  be 
delivered  to  J.,"  (his  solicitor,)  and 
one  of  his  executors,  after  his  de- 
cease, and  replaced  in  his  own  cus- 
tody near  his  bed  ;  and  afterwards 
spoke  of  this  property  as  given  to 
the  plaintiffs.  It  was  held  not  to  be 
a  donatio  mortis  causa,  for  want  of  a 
sufficient  delivery,  and  on  account 
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of  the  donor  continaing  in  posses- 
sion. See,  also,  Farquharson  v. 
C€tve,  2  Coll.  366 ;  ff^aUh  y.  Stud- 
dart,  4  D.  &  W.  1 59 ;  Thompson 
V.  Heffernan,  4  D.  &  W.  285. 

In  ihe  principal  case,  Lord  Hard- 
wicke,  says,  <*that  a  gift  mortis 
causa  may  be  made  in  writing  as 
well   as   otherwise,  and   that  so   it 

r»flnft1  "^'S^^  ^y  *'^®  Roman  and 
L  -^  civil  law."  And  see  his  ob- 
servations in  Johnson  v.  Smith,  1 
Yes.  314;  and  Lord  Eoaslyn,  in 
Tate  V.  Hilbert,  2  Ves.  jun.  120, 
says,  that  •<  perhaps  it  might  not  be 
difficult  to  conceive  that  it  might  bo 
by  deed  or  by  writing."  But  a  gift 
in  writing,  without  delivery,  would 
probably  be  considered  as  testa- 
mentary :  Rigden  v.  Fallier,  2  Ves. 
268. 

"  Where  there  is  any  doubt,  whe- 
ther, in  point  of  fact,  there  was  that 
which  would  constitute  a  good  do- 
natio mortis  causa,  if  in  point  of  law 
the  subject  of  it  can  be  made  the 
subject  of  a  donatio  mortis  causa,  it 
is  a  very  familiar  thing  to  direct  an 
issue  or  issues  to  try  that  fact." — 
Per  Lord  Eldon,  in  Duffield  v. 
Elwes,  1  Bligh  N.  S.  531 ;  and  see 
Blount  v.  Burrow,  4  Bro.  C.  C.  71. 

A  donatio  mortis  causa  resembles 
a  legacy,  inasmuch  as  it  is  ambula- 
tory and  incomplete  during  the  life 
of  the  donor,  and  may  'be  revoked 
by  him  at  any  time  before  death, 
and  is  subject  to  bis  debts  on  a  deG- 
ciency  of  assets  :  Smith  v.  Casen^^l 
P.  Wms.  406;  is  subject  to  legacy 
duty,  36  Geo.  3,  c.  52,  s.  7  ;  8  &  0 
Vict.  c.  76;  and  may  be  mode  to 
the  wife  of  the  donor :  Jones  v. 
Selby,  Prec.  Ch.  300  ;  Johnson  v. 
Smith,  1  Ves.  314.  And  in  these 
respects,  it  differs  from  a  gift  inter 


vivos.  But  it  differs  from  a  legacy, 
inasmuch  as  it  does  not  require  pro- 
bate,  and  is  taken  against  and  not 
from  the  executor,  whose  assent  to 
its  enjoyment  is  not  necessary. 
Thus,  in  Thompson  v.  Hodgson,  2 
Stra.  777,  where  an  executor  pro- 
ceeded in  the  spiritual  court  against 
a  person  for  taking,  without  his  con- 
sent, a  tankard,  which  the  testator 
gave  to  him,  if  he  died  of  his  then 
sickness,  a  court  of  common  law 
granted  a  prohibition,  as  it  was  not 
a  legacy  but  a  donatio  mortis  causa, 
the  validity  whereof  might  be  tried 
in  an  action  of  trover. 

If  the  donor  recover  of  his  illness, 
or  if  he  resume  the  possession  of  the 
gift,  it  will  be  defeated.  «<  All  the 
cases,"  says  Gibbs,  C.  J.,  »» agree, 
that  if  the  donor  resumes  the  posses- 
sion, it  ends  the  gift.  Lord  Hard- 
uncke  expressly  so  holds,  in  Ward 
V.  Tkirner,  where  it  suited  the  pur- 
pose of  the  counsel  to  argue,  that,  if 
the  donor,  after  making  a  complete 
delivery,  receives  back  the  article, 
the  donation  remains  perfect.  Lord 
Hardwicke  immediately  denied  that 
proposition,  and  held,  that  if  the 
possession  of  the  donee  do  not  con- 
tinue, the  gift  is  at  an  end  :"  Bunn 
V.  Markham,  7  Taunt.  231.  But  if 
the  donor  does  not  resume  the  gift, 
he  cannot  revoke  it  by  will,  for  upoa 
his  death  the  gift  becomes  complete. 
See  Jones  v.  Selby,  Prec.  Ch.  300 ; 
but  it  was  decided  in  that  case,  that 
it  may  be  satisfied  by  a  legacy. 

It  is  clear  that  the  donee  may  be 
put  to  his  election,  if  the  subject  of 
the  donation  is  bequeathed  to  another 
person,  and  some  benefit  is  conferred 
by  the  will  upon  the  donee.  See 
Johnson  y.  Smith,  1  Ves.  314. 


Digitized  by 


Google 


614 


WRITB^S     EQUITY     OASBf. 


w  A  donatio  cauid  mortu^^  says 
Tilghraan,  C.  J.,  in  Wells  v.  Tucker, 
3  Binney,  366,  870,  ^  js  a  gift  of  a 
personal  cbaltei,  made  by  a  person 
io  his  last  illness,  subject  to  an  im- 
plied condition,  that  if  the  donor  re- 
covers, the  gift  shall  be  void.  So 
also  it  shall  be  void,  if  the  donee 
dies  before  the  donor."  But  the 
nature  of  a  gifl  mortis  eausd  is  more 
ably  and  accurately  expounded  by 
Gibson,  C.  J.,  in  Nicholas  v.  Mams, 
2  Wharton,  17,  22,  than  by  any 
judge.  "  Perhaps  the  best  definition 
of  this  species  of  donation  in  the 
books  of  the  civil  law,'*  he  remarks, 
"  and  the  one  which  best  corresponds 
to  the  best  impressions  the  subject 
has  received  from  the  Anglo-Saxon 
jurists, — who  seem  to  be  returning  to 
the  point  from  which  they  started — 
is,  that  which  is  found  in  Justinian's 
Institutes,  Lib.  2,  Tit,  7;  ^Mortis 
causa  donatio  est,  qum  propter  mor* 
iis  Jit  suspidonem;  cum  quis  it  a 
donat,  ut  si  quis  humanitus,  kaberet 
is  qui  accepit ;  sin  autem  super- 
vixisset,  is  qui  donavit  reciperet,  vel 
si  eum  donationis  pcenituisset,  aut 
prior  decesseret  is  cui  donatum 
«V."  Not  a  word  in  any  part  of 
this  about  sickness,  first  or  last. 
Contested  death-bed  donations  are  of 
such  occurrence  in  the  Courts,  as 
to  have  superseded  all  others,  and  to 
have  grown,  in  the  apprehension  of 
the  judges,  from  a  species  to  a 
genus;  and  hence  the  notion  that 
they  are  referable  exclusively  to 
deathbed  sickness.  If  made  in  sick- 
ness, it  roost  necessarily  be  the  last 
aickness;  for  the  contingency  hap- 
pens adversely  to  the  donee,  where 
the  donor  is  restored  to  health.  But 
this  notion  seems  to  be  yielding  to 
more  comprehensive  principles.  In 
his  Treatise  on  Legacies,  page  26, 
Mr.  Roper,  whose  accuracy  as  a  text- 
writer  is  creditable  to  him,  says,  it  is 
necessary  that  the  gift  be  made  in 


peril  of  death,  or  daring  the  donor's 
last  illness,  and  to  take  effect  only  in 
case  he  die.  This  would  be  criti- 
cally correct,  were  it  not  redundant 
in  one  particular,  and  too  narrow  io 
another;  redundant,  because  it  is  in- 
difi^erent  whether  the  peril  of  death 
be  induced  by  sickness  or  any  other 
cause.  Thus,  the  peril  past,  the  gift 
of  a  soldier  or  a  malefactor  might  be 
retracted,  though  made  in  perfect 
health,  when  going  to  execution  or  to 
battle.  But  his  position  is  also  too 
narrow  in  one  particular;  for  a 
groundless  apprehension  of  death  ia 
necessarily  as  operative  to  make  a  gift 
conditional,  as  if  the  danger  were  real. 
No  one  would  hesitate  to  say  that 
the  gift  of  a  man  in  the  predicament 
of  Parolles,  when  sportively  doomed 
by  his  friends,  in  the  guise  of  fero- 
cious enemies,  might  be  recalled.  I 
would,  therefore,  briefly  define  a 
donatio  causd  mortis  to  be  a  condi- 
tional gift,  dependent  on  the  contin- 
gency of  expected  death.  There 
may,  doubtless,  be  a  conditional  gift, 
when  death  is  not  expected  ;  bat  in 
that  case  the  condition  would  have 
to  be  expressed,  and  the  contingency 
specified  ;  in  the  donatio  causi  mor^ 
tis,  both  are  implied  from  the  occa^ 
sion.  But  it  is  certainly  not  neces- 
sary that  the  donor  be  in  sach 
extremity  as  is  requisite  to  give  efi&ct 
to  a  nuncupation,  which  is  sustained 
from  necessity  merely,  where  the 
donor  was  prevented  by  the  urgency 
of  dissolution,  from  making  a  formal 
bequest.  Between  these  ways  of 
disposition,  there  is  not  one  approxi- 
mating line.  Donatio  causd  mortis 
is  sometimes  spoken  of  as  being  dis- 
tinct from  a  gift  inter  vivos;  the 
former  being  sometimes  supposed  to 
be  made  in  reference  to  the  donor*8 
death,  and  not  to  vest  before  it — but 
inaccurately,  as  it  seems  to  me  ;  as 
this  gift,  like  every  other,  is  not  exe- 
cutory, but  executed  in  the  first  in- 
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Stance,  by  delivery  of  the  ihing, 
though  defeasible  by  reclamation, 
the  contingency  of  survivorship,  or 
deliverance  from  peril.  The  donee 
would  certainly  not  be  bound  to 
make  compensation  for  the  interme- 
diate use  of  the  thing;  and  evidently 
because  the  intermediate  ownership 
was  vested  in  him.  The  gift  is  con* 
sequenlly  inter  vivos.  All  agree 
that  it  has  no  property  in  common 
with  a  legacy,  except  that  it  is  revo- 
cable in  the  donor's  lifetime,  and 
subject  to  his  debts  in  the  event  of  a 
deficiency.  The  first  is,  not  because 
the  gift  is  testamentary,  but  because 
such  is  the  condition  annexed  to  it ; 
and  the  second,  not  because  it  is  in 
the  nature  of  a  legacy,  but  because 
it  would  otherwise  be  fraudulent  as 
(0  creditors ;  for  no  man  may  give 
his  property,  who  is  unable  to  pay 
his  debts.  It  is  decisive,  that  the 
subject  is  not  within  the  jurisdiction 
of  the  ecclesiastical  courts ;  and  the 
donee,consequenily,  takes  paramount 
to  the  executor  or  a  legatee.  »•  Do- 
natio mortis  causd,^*  says  the  Court, 
in  Raymond  v.  Sellick^  10  Connec- 
ticut, 480,  484,  485,  «» differs  from  a 
gift  inter  vivos  in  several  respects, 
in  which  it  resembles  a  legacy.  It 
is  ambulatory,  incomplete,  and  revo- 
cable during  the  donor's  life.  The 
revocation  may  be  effected  either  by 
the  recovery  of  the  donor  from  his 
disorder,  or  by  taking  back  the  pos- 
session of  the  properly.  It  can  be 
made  to  the  wife  of  the  donor.  On 
the  other  hand,  it  differs  from  a 
legacy  in  several  particulars.  The 
claim  need  not  be  proved  in  a  Court 
of  Probate.  The  title  of  the  donee 
becomes,  by  relation,  complete  and 
absolute  from  the  time  of  the  delivery. 
No  consent  or  other  act,  on  the  part 
of  the  executor  or  administrator,  is 
necessary  to  perfect  the  title  of  the 
donee.  It  is  a  claim  against  the 
executor ;  a  legacy  is  a  claim  from 


the  executor."  See  to  the  same 
efl^ect,  Harris  v.  Clark,  2  Barbour's 
S.  C,  94,  96;  Parish  v.  Stone,  14 
Pickering,  198,  203. 

To  constitute  a  donatio  mortis 
causd,  it  is  necessary  that  the  gift  be 
made  in  contemplation  of  the  con- 
ceived approach  of  death,  and  with 
a  view  of  being  void  in  case  the  do- 
nor survives ;  Grattan  v.  ^ppleton 
etal.,  3  Story,  755, 763  ;  H^eston  v. 
Night,  17  Maine,  287,  290;  Bay- 
mond  V.  Sellick,  10  Connecticut, 
480,  484,  485  ;  Harris  r.  Clark,  2 
Barbour's  S.  C.  94,  96;  Holley  v. 
Adams,  Adm'r,  16  Vermont,  206, 
210,  212;  Gilmort  v.  Jfhitesides 
and  others,  Dudley's  Equity,  14, 18. 
Though  subject  to  defeasance  by  the 
donor's  restoration  from  danger,  and 
in  other  ways,  the  property  must 
pass  at  the  time,  and  not  be  intended 
to  pass  at  the  giver's  death ;  Dun' 
can^s  Mm*rs  v.  Duncan,  5  Littell, 
12,  13 ;  Walden's  AdnCr  v.  Dixon, 
5  Monroe,  170,  171.  If  the  danger 
of  death  passes  by,  the  gift  is  void  ; 
Weston  V.  Hight,  17  Maine,  287, 
290.  And  it  will  not  prevail  against 
creditors;  Bomeman  v.  Sidlinger, 
15  Maine,  429. 

It  is  indispensable  to  the  validity 
of  a  gift  mortis  causd,  that  it  be  per- 
fected by  a  present  delivery.  In  the 
civil  law,  some  species  of  donatio 
mortis  causd  were  valid,  without  de- 
livery, but  in  the  common  law,  the 
cases  are  uniform  in  declaring  that  a 
delivery,  according  to  the  subject  of 
the  gift,  is  in  every  instance  neces- 
sary :  Bowers  v.  Hurd,  AdmW,  10 
Massachusetts,  427,  429 ;  McDowdl 
V.  Murdock,  1  Nott  &  McCord,  287, 
239  ;  Gilmore  v.  ffhitesides  and 
others,  Dudley's  Equity,  14,  18,23; 
Grattan  v.  Appleton,  et  al„  3  Story, 
755,  763  ;  Baymond  v.  Sellick,  10 
Connecticut,  480,  484;  Harris  r. 
Clark,  2  Barbour,  S.  C.  94,  96  ; 
Holley  V.  Adams,  AdmWf  16  Ver- 
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mont,  206,  210,  212 ;  Duncan's 
Admits  V.  Duncans^  5  Littell,  12,  13; 
Ewing  V.  Ewing,  2  Leigh,  337, 
341,  344;  Barker  v.  Barker's 
Adm'r,  2  GraUan,  344.  »*It  is  a 
wise  principle  of  our  law,  that  deliv- 
ery is  essential,  because  delivery 
strengthens  the  evidence  of  the  gift. 
Too  much  care  cannot  be  taken  in 
insisting  on  the  most  convincing  evi- 
dence in  cases  of  this  kind ;  for 
these  donations  do  in  effect  amount 
to  a  revocation  'pro  tanto,  of  written 
wills ;  and  not  being  subject  to  the 
forms  prescribed  for  nuncupative 
wills,  they  are  certainly  of  a  dan- 
gerous nature.'*  Per  Tilghman,  C. 
J.  in  frdls  V.  Tucker,  3  Binney, 
366,  370. 

The  delivery  must  be  according 
to  the  manner  in  which  the  particu- 
lar thing  is  capable  of  being  deliver- 
ed ;  Pennington,  AdmW  cf  Palter- 
son  V.    Gittings,  Ex'r,  2  Gill  & 
Johnson,  209, 216.  ^^  X  donatio  mor- 
tis causa,' *  says  the  court,  in  Miller 
and  fVife  v.  Jeffress  et  ah,,  4  Grat- 
tan,  472, 479,  »»is  of  a  mixed  charac- 
ter, being   partly  testamentary  and 
partly  donative  ;  from  an  indulgence 
to  the  nature  of  the  emergency,  the 
law  dispenses  with   the  solemnities 
of  a  testament ;  and  for  that  very 
reason  requires  the  essentials  of  a 
gift.     A  delivery  is  indispensable  to 
the   validity    of   a    donatio  mortis 
causa.    It  must  be  an  actual  delivery 
of  the  thing  itself,  as  of  a  watch  or  a 
ring;  or  of  the  means  of  getting  the 
possession   and   enjoyment    of   the 
thing,  as  of  the  key  of  a  trunk  or  a 
warehouse  in  which  the  subject  of 
the  gift  is  deposited;  or,  if  the  thing 
be  in  action,  of  the  instrument  by 
using  which  the  chose  is  to  be  re- 
duced into  possession,  as  a  bond,  or  a 
receipt,  or  the  like.  .    .  It  is  not  the 
possession  of  the  donee,  but  the  deli- 
very to  him  by  the  donor,  which  is 
material  in  a  donatio  mortis  causa  ; 


the  delivery  stands  in  the  place  of 
nuncupation,  and  must  accompany 
and  form  a  part  of  the  gift ;  an  after- 
acquired  possession  of  the  donee  is 
nothing ;  and  a  previous  and  con- 
tinuing possession,  though  by  the 
authority  of  the  donor,  is  no  better. 
The  donee,  by  being  the  debtor,  or 
bailee  or  trustee  of  the  donor,  in  re- 
gard to  the  subject  of  the  gift,  stands 
upon  no  better  footing  than  if  the 
debt  or  duty  were  owing  from  a  third 
person."  See  Sims  v,  Walker,  8 
Humphreys,  503,  505. 

A  delivery  to  a  third  person  for 
the  use  of  the  intended  donee,  is  a 
valid  donatio  mortis  causa  ;  WelU 
v.  Tucker,  3  Binney,  360,  370 ; 
Coutant  V.  Schuyler,  1  Paige,  316, 
318;  McGilUcuddy  v.  Cook^  5 
Blackford,  179,  180;  Borneman  v. 
Sldlinger,  15  Maine,  429;  18  Id. 
225 :  21  Id.  185. 

**  There  are  many  strong  expres- 
sions in  the  books  of  the  common 
law,"  said  the  assistant  Vice-Chan- 
cellor  in  Brinckerhoffv,  Lawrence, 
2  Sandford,  401,  406,  »»against  sus- 
taining    donations,     either    mortis 
causa,  or  inter  vivos,  without  actual 
delivery.     The  reason  of  this  is,  that 
gifts    of  both    classes   are    usually 
claimed  upon  parol  evidence,  unsus- 
tained   by    any  writing ;    and    the 
courts  have  uniformly  set  their  faces 
against  such  claims,  on  account  of 
the  great  danger  of  perjury.  Where 
the  intent  of  the  donor  is  proved  un- 
der his  own  hand,  there  is  no  such 
danger,  and  the  courts  have  accord- 
ingly presumed  a  delivery  in  sup- 
port of  the  gift,  on  slight  evidence." 
So  far  as  concerns  the  question  of 
intent,  a  writing  may  be  more  satis- 
factory than  parol  ;  but  the  principle 
as  to  the  necessity  of  delivery  to  the 
completeness  of  the  transaction  is  the 
same  in  both  cases.     Unless  a  deli- 
very be   proved  by  competent  evi- 
dence, a  deed  conveying  chattels  will 
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not  make  a  valid  donatio  mortis 
causd;  see  Gilmore  v.  Whiteaides 
and  others,  Dudley's  Equity,  14, 
18;  Nicholas  v.  Adams y  2  Whar- 
ton, 17,  24. 

The  principle  established  in  Ward 
V.  Turner,  and  the  authority  of  that 
decision,  were  fully  recognized  and 
enforced  in  Pennington,  AdmW  of 
Patterson  v.  Gitting's  Ex'r,  2  Gill 
&  Johnson,  209,  which  closely  re- 
sembled Ward  V,  Tiirner.  The 
decedent,  in  immediate  expectation 
of  death,  had  delivered  to  his  daugh- 
ter, a  certificate  of  bank  stock,  at  the 
same  time  indorsing  his  name  on  the 
back  of  the  certificate,  and  telling  his 
daughter  that  he  gave  the  stock  to 
her.  The  donation  was  held  invalid, 
«♦  It  appears  upon  the  face  of  the  cer- 
tificate itself, «( said  Buchanan,  Ch.  J. 
"  that  the  stock  was  transferable  at 
the  bank  only,  and  it  is  admitted 
that  the  endorsement,  whether  in 
blank  or  in  full,  did  not,  and  could 
not,  operate  to  transfer  the  stock ; 
and  as  it  was  the  stock  and  not  the 
certificate  that  was  the  subject  of  the 
intended  gift,  it  matters  not  whether 
the  endorsement  was  in  full  or  in 
blank;  for,  as  in  the  case  of  the 
check  on  the  banker,  which  not  being 
presented  and  paid  in  the  life-time  of 
the  maker,  the  intended  donation  of 
the  money  was  defeated  for  want  of 
delivery,  notwithstanding  the  holder 
of  the  check  might,  by  presenting  it 
in  the  life-time  of  the  maker,  have 
obtained  the  money,  and  thus  per- 
fected the  gift;  so  here,  even  if  by 
the  endorsement  of  the  certificate, 
whether  filled  up  or  remaining  in 
blank,  the  donee  might  have  gone  to 
the  bank  in  the  life-time  of  her  fa- 
ther, and  caused  a  transfer  of  the 
stock  to  herself  on  the  books  of  the 
bank,  the  only  way  in  which  the 
stock,  the  thing  that  was  intended  to 
be  given,  could  be  delivered,  and 
has     have   perfected  the  donation  ^ 


yet,  not  having  done  so,  it  was  not  a 
valid  gift  of  the  stock,  either  in  law 
or  equity,  for  want  of  delivery." 

It  is  perfectly  settled,  in  the  pre- 
sent day,  that  choses  in  action,  or 
at  least,  instruments  creating  a  lia- 
bility against  a  third  party,  held  by 
the  donor,  are  the  subjects  of  a  valid 
donatio  mortis  causd.  A  bond  is 
undoubtedly  the  subject  of  a  good 
donation  mortis  causd ;  Wells  v. 
Tucker,  3  Binney,  366:  And  the 
American  cases  conclusively  estab- 
lish that  the  promissory  note  of  a 
third  person  stands  in  this  respect 
upon  the  same  footing  with  a  bond  ; 
and  it  matters  not  whether  the  note 
be  payable  to  bearer,  or  indorsed  in 
blank,  so  that  a  legal  title  vests  in 
the  delivery,  or  whether  it  be  pay- 
able to  the  donor  only,  and  the  de- 
livery vests  but  an  equitable  title  in 
the  donee ;  in  the  latter  case,  the 
donee  would  be  entitled  to  use  the 
name  of  the  administrator  of  the 
donor's  estate,  in  suing  upon  the 
note,  and  may  control  the  adminis- 
trator if  he  attempts  to  sue  for  the 
benefit  of  the  estate  generally;  Cou- 
tant  V.  Schuyler,  I  Paige,  316,  318; 
HoUey  v.  Adams,  AdmW,  16  Ver- 
mont, 206,  211 ;  Grover  v.  Grover, 
24  Pickering,  261,  264,  266;  Bor- 
nemanv,  Sidlinger,  15  Maine,  429; 
18  Id.  225;  21  Id.  185;  Brown, 
Ex*r  V,  Brown,  18  Connecticut, 
410,  413.  »*  Notwithstanding  the 
attempts  which  have  been  made  in 
England,"  said  the  Chancellor,  in 
Coutant  V.  Schuyler,  »»to  distinguish 
between  a  promissory  note  and  a 
bond,  in  relation  to  the  validity  of 
the  gift  of  a  chose  in  action,  there 
cannot,  in  reason,  be  any  difllerence, 
A  gift  of  either  is  valid  as  a  symbo- 
lical delivery  of  the  debt  due  on  the 
note  or  bond,  and  all  the  delivery  of 
which  the  subject  is  capable."  A 
0  te,  seciired  by  mortgage,  passes 
ually'well  by  a  gift  and  delivery 
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mortis  causA;  Brown^  Ex'r  v. 
Brown;  Borneman  v.  Sidlinger. 

But  it  is  equally  well  settled,  that 
the  donor's  own  promissory  note  to 
the  donee,  or  any  other  executory 
promise  of  his  without  consideration, 
cannot  be  the  subject  of  a  donatio 
mortis  causd  ;  Raymond  v.  Sellick^ 
10  Connecticut,  480,  485 ;  Parish 
V.  Stone,  14  Pickering,  198,  204; 
Holley  V,  ^dams*s  AdmW,  16  Ver- 
mont, 206;  Harris  v.  Clark,  2  Bar- 
bour's, S.  C.  94,  declaring  IVright 
r.  Wright,  1  Cowen,  598,  to  be 
wholly  overruled.  In  like  manner, 
the  gift  of  a  draft,  drawn  by  the  de- 
cedent on  a  third  person,  so  far  as  it 
can  be  made  available  as  a  security, 
or  as  a  written  evidence  of  debt, 
against  the  drawee,  may  be  valid  as 
a  donatio  mortis  causd  ;  but  as  cre- 
ating any  liability  against  the  estate 
of  the  drawer,  in  the  event  of  the 
drawee  not  paying,  it  is  inoperative; 
Harris  v.  Clark.  So,  the  indorse- 
ment, by  the  donor,  of  a  promissory 
note  made  to  him,  given  mortis 
causd,  creates  no  liability  against  his 
estate  ;  JVeston  v.  Hight,  17  Maine, 
287,  290. 

The  history,  and  present  condition 
of  the  law,  upon  these  points,  are 
very  satisfactorily  traced  by  Shaw, 
C.  J.,  in  Parish  v.  Stone,  14  Pick- 
ering, 198,  204,  205.  »« The  neces- 
sity of  an  actual  delivery,"  he  re- 
marks, ••  has  been  uniformly  insisted 
upon,  in  the  application  of  the  rules 
of  the  English  law  to  this  species  of 
gifl.  It  was,  in  some  measure,  from 
the  strict  application  of  this  rule,  and 
from  the  impossibility  of  making  an 
actual  delivery  of  that  species  of  pro- 
perty, that  it  was  long  doubled  whe- 
ther choses  in  action,  that  is,  bonds, 
notes,  and  other  securities  for  money, 
could,  in  any  way,  be  the  subject  of 
such  a  gift.  In  the  case  of  Ward 
T.  7\jtrner,  2  Ves.  sen.  431,  where 
the  whole  subject  was  very  fully  dis- 


cussed, and  where  the  doctrine  of 
actual  delivery  was  insisted  on  as  in- 
dispensable, it  was  held  by  Lord 
Hardwicke,  that  a  gift  of  receipts 
for  South  Sea  annuities  was  not  a 
good  donatio  causd  mortis,  princi- 
pally because  the  property  in  the 
slock  did  not  pass  by  a  delivery  of 
the  receipts,  but  a  transfer  was  ne- 
cessary, which  was  not  made.  Bot 
it  has  since  been  decided,  that  a  de- 
livery of  such  securities  and  choses 
in  action,  as  pass  a  property  to  the 
bearer  by  delivery,  may  properly  be 
the  subject  of  this  species  of  gift, 
where  the  securities  are  delivered, 
as  bank  notes  or  specie  bills;  Drury 
V.  Smith,  1  P.  Wms.  404 ;  lottery 
tickets;  Gold  v.  Rutland,  I  Eq. 
Cas.  Abr.  346 ;  and  Exchequer  tal- 
lies ;  Jones  v.  Selby,  Prec.  Chan. 
300.  And  there  can  be  no  reason- 
able doubt,  that  a  promissory  note 
payable  to  bearer,  or  indorsed  in 
blank,  so  as  to  pass  by  delivery, 
might  also  pass  by  a  gift  and  actual 
delivery,  as  a  donatio  causd  mortis. 
«» But  whatever  doubt  may  have 
existed,  it  has  been  decided,  that  as 
an  assignment  of  a  chose  in  action 
is  now  recognized  as  a  good  transfer 
of  the  equitable  interest,  and  as  such 
equitable  assignment  is  manifested 
by  a  delivery  over  of  the  bond  or 
other  security  for  money,  by  a  gift 
of  such  a  bond,  accompanied  by  an 
actual  delivery  of  the  bond,  an  equi- 
table interest  vests  in  the  donee  and 
the  executors  of  the  donor,  in  whom 
the  legal  interest  remains,  are  mere 
trustees  for  the  donee,  and  bound  to 
permit  the  donee  to  use  their  names, 
to  enforce  the  payment  of  the  bond 
at  law ;  Snellgrove  v.  Baity,  3  Atk. 
214;  Gardner  v.  Parker,  3  Mad- 
dock,  184;  Blount  v.  Burrow,  4 
Bro.  G.  C.  72.  And  as  a  confirma- 
tion and  necessary  consequence  of 
this  doctrine,  it  has  also  been  held, 
that  a  bond  and  mortgage  may  be  a 
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good  subject  of  a  gift ;  that  an  equi- 
table interest  in  the  money  secured 
by  the  personal  obligation,  passes  by 
a  gift  and  delivery  over  of  the  secu- 
rity, that  the  mortgage  attends  and 
follows  the  debt,  as  an  inseparable 
incident;  that  although  the  legal  in- 
terest in  the  debt  vests  in  the  execu- 
tor, and  that  of  the  mortgaged  premises 
in  the  heir  of  the  donor,  yet  in  equity 
they  are  both  to  be  considered  trus- 
tees for  the  donee  of  the  debt  or  sum 
of  money  secured  by  the  mortgage, 
the  executor,  to  permit  the  donee  to 
sue  in  his  name  on  the  personal  se- 
curity, and  the  heir,  to  convey  the 
mortgaged  premises,  in  security  of 
the  debt ;  Diffield  v.  Elwes,  1  Bligh's 
New  Rep.  514;  S.  C,  under  the 
name  of  Dow  v.  Hicks^  1  Dow  and 
Clark,  1,  in  the  House  of  Lords. 
These  cases  all  go  on  the  assump- 
tion, that  a  bond,  note  or  other  secu- 
rity, is  a  valid  subsisting  obligation 
for  the  payment  of  a  sum  of  money, 
and  the  gift  is,  in  effect,  a  gift  of  the 
money  by  a  gift  and  delivery  of  the 
instrument  that  shows  its  existence 
and  afibrds  the  means  of  reducing  it 
to  possession  ;  all  which  ingredients 
are  wanting  in  his  own  note  given 
by  the  donor  to  the  donee,  without 
consideration,  which  is  a  mere  gra- 
tuitous promise/' 

The  same  general  principle  is 
clearly  laid  down  in  the  recent  case 
of  Harris  v.  Clark^  3  Barbour's  S. 
C,  94,  98,  by  Gridley,  J.,  in  de- 
livering judgment.    ('It  is  now  set* 


tied  by  adjudged  cases,  that  promis- 
sory notes,  and  bills  of  exchange, 
whether  payable  to  order  or  not,  and 
whether  indorsed  or  not,  bonds  and 
mortgages,  and  all  instruments  in 
writing  by  which  any  debt  against  a 
third  person  is  secured,  may  be  the 
subjects  of  a  donatio  causd  morlia. 
In  the  case  of  Duffield  v.  Elwes^  (1 
Bligh,  N.  S.  497,)  Lord  Eldon,  in  a 
very  elaborate  judgment,  in  which 
he  reviewed  all  the  previous  cases, 
came  to  the  conclusion  that  a  mort- 
gage deed  was  the  subject  of  trans- 
fer by  mere  delivery,  as  a  donatio 
mortis  causd  ;  reversing  the  decree 
of  the  Master  of  the  Rolls,  who  had 
held  the  contrary  doctrine.  The 
principle  established  in  this  case  is, 
that  in  the  case  of  the  gift  of  a  bond 
or  mortgage,  there  is  a  trust  raised 
which  a  court  of  equity  will  enforce, 
by  compelling  the  executors  to  allow 
the  use  of  their  names  in  any  legal 
proceeding  necessary  to  enforce  the 
security  against  the  debtor,  for  the 
purpose  of  carrying  into  effect  the 
intention  of  the  donor.  In  this  re- 
spect there  is  a  manifest  distinction 
between  a  gift  inter  vivos^  and  a 
donatio  mortis  causd.  In  the  former 
case,  a  court  of  equity  will  not  com- 
pel a  donor  to  complete  his  gift,  nor 
an  executor  to  complete  the  gift  of 
his  testator;  whereas,  as  we  have 
seen,  in  the  latter  case,  the  donor 
may  successfully  invoke  the  aid  of 
the  Court  of  Chancery  for  that  pur- 
pose." 
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029  INDBX    TO    TBI     TEXT. 

CONVERSION. 

Where  a  real  estate  is  ordered  to  be  sold,  it  becomes  personalty,  and  shall  go 

accordingly.    Fletcher  v.  Askburnert  534. 
Uoney  directed  to  be  employed  in  the  purchase  of  land,  and  land  directed  to  be 

sold  and  turned  into  money,  are  to  be  considered  as  that  species  of  property 

into  which  they  are  directed  to  be  converted.    lb,  537. 

DEFECTIVE  EXECUTION  OP  A  POWER  AIDED. 

1.  Husband,  has  a  power  to  make  a  jointure  to  his  wife  by  deed :  he  does  it  by 
will,  and  she  has  no  other  provision ;  equity  will  make  this  good.  ToQet  t. 
Toilet,  155. 

2.  Equity  will  supply  the  want  of  a  surrender  of  a  copyhold,  in  case  it  be  de- 
vised for  payment  of  debts,  or  for  a  wife,  or  for  children ;  so  also  will  it  help 
a  defective  execution  of  a  power ;  but  not  a  non-execution*    lb, 

DEPOSIT  OP  TITLE  DEEDS.    See  Equitable  Mortgage  by  DeposU  of  Title 
Deed*, 

DONATIO  MORTIS  CAUSA. 
Delivery  necessary  to  donations  mortis  causa.    Delivery  of  the  receipts  for 
South-sea  Stock,  is  not  sufficient  to  constitute  a  donatio  mortis  causa,  though 
strong  evidence  of  the  intent.     Ward  v.  Turner^  583. 

ELECTION. 

A.,  having  two  daughters,  B.  and  C,  devises  fee-simple  lands  to  B.,  and  lands 
which  were  settled  upon  him  in  tail  to  C.  If  B.  will  claim  a  share  of  the 
entailed  lands  under  the  settlement,  she  must  quit  the  fee-simple  lands;  for 
the  testator,  having  disposed  of  the  whole  of  his  estate  amongst  his  children, 
what  he  gave  them  was  upon  the  implied  condition  they  should  release  to 
each  other.     Noy$  v.  Mordaunt^  223. 

The  ancostor,  by  articles  previous  to  his  marriage,  agrees  to  settle  certain  lands 
to  the  use  of  himself  and  his  intended  wife ;  remainder  to  the  issue  of  the 
marriage,  in  the  usual  manner.  He  makes  a  deed,  not  pursuant  to  the  arti- 
cles, and  has  a  son  and  two  daughters ;  and,  upon  the  marriage  of  his  son, 
settles  other  lands,  in  consideration  of  this  last  marriage,  in  the  usual  man- 
ner, and  levies  a  fine  of  the  former  lands  to  the  use  of  himself  in  fee ;  and 
then  makes  his  will,  and  devises  part  of  the  former  lands  to  his  two  daugh- 
ters, and  the  rest  of  his  real  estate  to  trustees,  to  the  use  of  his  grandson  for 
life,  with  usual  remainders,  and  with  direction  out  of  the  profits  to  educate 
the  grandson,  and  to  place  out  the  rest  of  the  profits  to  be  paid  to  the  grand- 
son at  twenty-one  years  of  age;  and  if  he  does  not  attain  that  age,  to  l^  paid 
to  his  said  daughters,  their  executors,  &c.  The  grandson  is  not  to  be  bound 
by  the  deed,  which  did  not  pursue  the  articles,  iHit  then  he  shall  make  his 
election  when  he  comes  of  age,  and  if  he  chooses  to  take  lands  which  ought 
to  have  been  settled,  the  daughters  (his  aunts)  shall  be  reprised  out  of  the 
lands  devised  to  him.     Slreatfield  v.  Streatfield,  225. 

EQUITABLE  MORTGAGE  BY  DEPOSIT  OP  TITLE-DEEDS. 

Pledge  of  a  lease  carried  into  efiect  against  the  assignees  of  a  bankrapt  Evi- 
dence of  the  bankrupt,  he  having  had  his  allowance  and  certificate,  allowed 
to  be  read.    Riusel  v.  Russel,  440. 

EQUITABLE  WASTE.    See  Waste, 

EQUITY  TO  A  SETTLEMENT. 

Upon  the  bill  of  a  married  woman,  entitled  to  a  share  of  the  personal  estate,  as 
one  of  the  next  of  kin  of  the  intestate,  against  her  husband  and  the  adminis- 
trator, the  latter  claiming  to  retain,  towards  satisfaction  of  a  debt  by  bond 
fi-om  the  plaintifi'*s  husband  to  him,  it  was  declared,  he  was  not  entitled  to 
retain,  but  that  the  plaintiff's  share  was  subject  to. a  further  provision  in 
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EQUITY  TO  A  SETTLEMENT— conftnticii. 

favour  of  her  and  her  children,  the  settlement  on  her  marriage  being  inade- 
quate to  the  fortune  she  then  possessed ;  and  it  was  referred  to  the  Master,  to 
see  a  proper  settlement  made  on  her  and  her  children,  regard  being  had  to 
the  extent  of  her  fortune,  and  the  settlement  already  made  upon  her.  Lady 
Elibank  v.  MontolieUt  285. 
Right  of  children  to  a  provision  out  of  the  property  of  their  mother,  under  a  de- 
cree directing  a  settlement  by  the  husband  on  her  and  her  children,  notwith- 
standing her  death  before  the  report,  no  act  being  done  by  her  to  waive  her 
equity.    Murray  v.  Lord  Elibank,  292,  299. 

EXECUTORY  TRUSTS.  See  Marriage  Articles. 
A.  devises  real  estate  to  his  sister  B.,  and  C,  and  their  heirs  and  assigns,  upon 
trust,  until  his  granddaughter  D.,  should  marry  or  die,  to  receive  the  profits, 
and  thereout  to  pay  her  lOQL  a  year  for  her  maintenance;  the  residue  to  pay 
debts  and  legacies ;  and  after  payment  thereof,  in  trust  for  the  said  D. ;  and 
upon  further  trust,  that  if  she  lived  to  marry  a  Protestant  of  the  Church  of 
England,  and  at  the  time  of  such  marriage  be  of  the  age  of  twenty-one,  or 
upwards,  or,  if  under  that  age,  such  marriage  be  with  the  consent  of  the  said 
B  ,  then  to  convey  the  said  estate,  with  all  convenient  speed  after  such  mar- 
riage, to  the  use  of  the  said  D.  for  life,  without  impeachment  of  waste,  volun- 
tary waste  in  houses  excepted ;  remainder  to  her  husband  for  life ;  remainder 
to  the  issue  of  her  body ;  with  remainders  over : — Heldf  that,  though  D.  would 
have  taken  an  estate  tail  had  it  been  the  case  of  an  immediate  devise^  yet 
that  the  trust,  being  executory,  was  to  be  executed  in  a  more  careful  and 
more  accurate  manner;  and  that  a  conveyance  to  D.  for  life,  remainder  to 
her  husband  for  life,  with  remainder  to  their  first  and  every  other  son,  with 
remainder  to  the  daughters,  would  best  serve  the  testator's  intent.  Lord 
Glenorchy  v.  BosviUe,  1. 

EXONERATION. 

Personal  estate,  not  specifically  bequeathed,  is  primarily  liable  to  the  payment 
of  the  debts  of  a  testator,  unless  it  be  exempted  by  express  words  or  neces- 
sary implication. 

Notwithstanding  a  charge  upon  a  term  for  payment  of  debts,  a  leasehold  estate 
purchased  by  the  testator  subject  to  a  mortgage,  shall  bear  the  burthen  of 
that  mortgage,  it  not  being  properly  the  debt  of  the  testator.  Duke  of  An* 
caster  v.  Mayer,  415. 

FRAUD  ON  MARITAL  RIGHTS. 

Conveyance  by  a  woman  under  any  circumstances,  and  even  the  moment  before 
marriage,  good  prima  facie;  bad  only  if  fraudulent,  as  where  it  is  made  pend- 
ing the  treaty  for  marriage,  without  notice  to  the  intended  husband.  Count' 
ess  of  Strathmore  v.  Bowes,  269. 

A  woman,  pending  a  treaty  of  marriage  with  A.,  settled  all  her  property  to  her 
separate  use,  with  his  approbation;  a  few  days  after,  B.,  by  stratagem,  induced 
her  to  marry  him  the  day  after  she  first  thought  of  it;  B.  had  no  notice  of  the 
settlement  The  settlement  was  established,  and  a  deed  of  revocation,  ob- 
tained by  duress,  set  aside.    lb, 

FRAUD  UPON  A  POWER. 
Power  of  jointuring  executed  in  favour  of  a  wife,  but  with  an  agreement  that 
the  wife  should  only  receive  a  part,  as  an  annuity  for  her  own  benefit,  and 
that  the  residue  should  be  applied  to  the  payment  of  the  husband's  debts: — 
Held,  a  fraud  upon  the  power,  and  the  execution  set  aside,^xcept  so  far  as 
related  to  the  annuity,  the  bill  containing  a  submission  to  pay  it,  and  only 
seeking  relief  against  the  other  objects  of  the  appointment  Aleyn  v.  BeU 
chier,  25  L 

HUSBAND  AND  WIPE.     See  Equity  to  a  Setaement-^Fraud  on  Marital 
Rights — Marriage  Articles — Separate  Property, 
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JOINT  PURCHASERS. 

Where  two  or  more  persons  make  a  joint  purchase,  for  the  parpoees  of  a  joint 
underlakingr  or  partnership,  either  in  trade  or  any  other  dealing,  although 
they  are  joint  tenants  at  law,  in  equity  they  will  be  considered  as  tenants  in 
common,  and  the  survivors  as  trustees  for  those  who  are  dead.  Lake  v.  Gib' 
son,  US;  Lake  v.  Craddoch,  120. 
Five  persons  purchased  West  Thorock  level  from  the  Commissioner- of  Sewers, 
and  the  purchase  was  to  them  as  joint  tenants  in  fee;  but  they  contributed 
rateably  to  the  purchase,  which  was  with  an  intent  to  drain  the  level,  after 
which  several  of  them  died.  They  were  held  to  be  tenants  in  common  in 
equity;  and,  though  one  of  these  five  undertakers  deserted  the  partnership 
for  thirty  years,  yet  he  was  let  in  afterwards  on  terms.    lb, 

JOINT  TENANTS.     See  Joint  Purchasers, 

MARRIAGE  ARTICLES.     See  Executory  Trusts. 

Where  articles  are  entered  into  before  marriage,  a  settlement  made  after 
marriage  will  be  rectifie<l  by  them;  secus  if  the  settlement  is  made  before 
marriage,  unless  it  is  expressly  mentioned  to  be  made  in  pursuance  and  per- 
formance of  the  marriage  articles.     Legg  v.  Goldwire,  17. 

MARSHALLING  FOR  VENDOR'S  LIEN.    See   Vendor's  Lien  for  Unpaid 

Purcliasc-Momy. 

MORTGAGE.     See  Equitable  Mortgage  by  Deposit  of  Title  Deeds-^Extme- 
ration. 

POST  OBIT  SECURITIES. 

A.,  aged  thirty,  bo.  rows  5000/.  from  B.,  upon  the  security  of  a  bond,  in  the 
penally  of  20,000/.,  conditioned  for  payment  of  10,000/.  if  A.  survived  0.  bis 
grandmother,  from  whom  he  had  great  expectations,  but  not  otherwise.  A. 
survived  C.  a  year  and  eijjht  months,  and  soon  after  her  death  executed  a  new 
bond  in  the  penalty  of  20,000/.,  conditioned  for  payment  of  10,000/.  to  B., 
which  he  gave  to  B.  on  his  delivering  up  to  him  the  former  bond  to  be  can- 
celled. 
A  bill  being  filed  by  the  executors  of  A.,  to  be  relieved  against  the  latter  bond, 
as  given  upon  a  usurious  contract,  and  an  unconscionable  bargain,  the  Court 
was  of  opinion  that  the  contract  was  not  usurious,  and,  without  giving  any 
opinion  whether  the  transaction  was  such  as  the  Court  ought  to  relieve 
against  as  an  unconscionable  bargain  with  a  person  dealing  with  his  expec- 
tancy, held,  that  the  acts  of  A.,  alter  the  decease  of  his  grandmother,  amounted 
to  a  confirmation  of  the  original  transaction,  and  gave  relief  only  against  the 
penalty  of  the  last  bond.     Earl  of  Chesterfield  v.  Janssen,  344. 

POWER.     See  Defective  Execution  of  a  Power  Aided — Fraud  upon  a  Power. 

PRIMARY  LIABILITY  OF  PERSONAL  ESTATE.    See  Exoneration. 

PURCHASE  BY  A  TRUSTEE  FOR  SALE. 
A  trustee  for  the  sale  of  estates  for  payment  of  debts,  who  purchased  them  him- 
self, by  taking  an  undue  advantage  of  the  confidence  reposed  in  him  by  the 
plaintitr,  and  previous  to  the  completion  of  the  contract,  sold  them  at  a  highly 
advanced  price,  decreed  to  be  a  trustee,  as  to  the  sums  produced  by  the  second 
sale,  for  i\m  original  vendor.     Fox  v.  Mackreth^  Pitt  v.  Mackreth,72. 

PURCHASE  IN  THE  NAME  OF  A  CHILD.     See  Advancement. 

PURCHASE  IN  THE  NAME  OF  A  STRANGER.    See  Resulting  TrusL 

PURCHASE-MONEY.    See  Applicalion  qf  Purchase-Money  ^Vendor's  Lien 
for  unpaid  Purchase  Money. 
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RENEWAL  OP  A  LEASE  BY  A  TRUSTEE. 

Lease  of  a  market  devised  to  a  trastee  for  the  benefit  of  an  infant ;  lessor,  before 
the  expiration  of  the  lease,  refoses  to  renew  to  the  infant ;  trustee  takes  it  to 
himself;  he  shall  be  obliged  to  assign  to  the  infant,  and  account  for  the  profits. 
Keech  v.  Sandford,  32. 

RESULTING  TRUST. 

1.  Testator  gave  several  legacies,  and  ordered  his  real  and  personal  estate  to  be 

sold,  his  debts  and  legacies  to  be  paid  out  of  the  proceeds  arising  from  the 
sale ;  and  the  residue  thereof  he  gave  to  certain  legatees,  in  the  proportion 
of  their  legacies.  Two  of  the  residuary  legatees  died,  living  the  testator. 
These  shares  are  lapsed  ;  and,  so  far  as  they  are  constituted  by  personal 
estate,  shall  go  to  the  next  of  kin  ;  and,  so  far  as  they  are  constituted  of  real 
estate,  to  the  heir-at-law.     Ackroyd  v.  SnUthson,  557. 

2.  The  trust  of  a  legal  estate,  whether  freehold,  copyhold,  or  leasehold ;  whether 

taken  in  the  names  of  the  purchaser  and  others  jointly,  or  in  the  names  of 
others  without  that  of  the  purchaser ;  whether  in  one  name  or  several ; 
whether  jointly  or  successive  results  to  the  man  who  advances  the  pur- 
chase-money.   Dyer  v.  Dyer,  139. 

REVERSIONARY  INTEREST,  PURCHASE  OP.    See  Post  Obit  SecuriHes. 

SEPARATE  PROPERTY. 

Bond  of  a  feme  covert,  jointly  with  her  husband,  shall  bind  her  separate  proper- 
ty.    Hulme  V.  Tenant,  324 

A  feme  covert  acting  with  respect  to  her  separate  property,  is  competent  to  act 
in  all  respects  as  if  she  were  a  feme  sole.     lb.  328. 

The  general  engagement  of  the  wife  shall  operate  upon  her  personal  property, 
and  shall  apply  to  the  rents  and  profits  of  her  real  estate;  and  her  trustees 
shall  be  obliged  to  apply  personal  estate,  and  rents  and  profits  when  they 
arise,  to  the  satisfaction  of  such  general  engagement;  but  this  Court  has  not 
used  any  direct  process  against  the  separate  estate  of  the  wife,  and  the  man- 
ner of  coming  at  the  separate  property  of  the  wife  has  been  by  decree  to  bind 
the  trustees,  as  to  personal  estate  in  their  hands,  or  rents  and  profits,  accord- 
ing to  the  exigency  of  justice,  or  of  the  engagement  of  the  wife,  to  be  carried 
into  execution.     lb.  329. 

SETTLEMENT.     See  Equity  to  a  Settlement^Marriage  Articles. 

SPECIFIC  DELIVERY  UP  OP  CHATTELS. 
Land  held  by  the  tenure  of  a  horn.     Bill  brought  by  the  heir  for  the  horn.    De* 

murrer  overruled.     Pusey  v.  Pusey^  529. 
A  bill  lies  to  compel  the  delivery  of  an  altar-piece,  or  other  curiosity  in  specie. 

Dake  of  Somerset  v.  Cookson,  530. 

SPECIFIC  PERFORMANCE. 

1.  Specific  performance  of  a  parol  agreement  to  grant  a  lease  decreed,  notwith- 

standing the  Statute  of  Frauds,  after  acts  of  part  performance  on  the  part  of 
the  lessee  by  pulling  down  an  old  house  and  building  new  houses  according 
to  the  terms  of  the  agreement.     Lester  v.  Foxcroft,  507. 

2.  Specific  performance  of  agreements  relating  to  personal  property.     A  bill  ia 

equity  will  not  lie  for  specific  performance  of  an  agreement  to  transfer 
South-sea  Stock.     Cuddee  v.  Rutter,  520. 

SURETIES.    See  Contribution  bettoeen  Co-sureties. 

SURRENDER. 
Equity  will  supply  the  want  of  a  surrender  of  a  copyhold,  in  case  it  be  devised  for 
payment  of  debts  for  a  wife,  or  for  children.    ToUett  v.  ToUettj  155.  See  De- 
fective  Execution  of  a  Power  aided, 
40 
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TACKING  INCUMBRANCES. 

If  a  third  mortgagee  having  advanced  hia  money  withoot  notice  of  a  second 
mortgage,  alterwarda  buy  in  a  first  mortgage  or  statute,  though  it  be  pendente 
lite,  pending  a  bill  brought  bv  the  second  mortgagee  to  redeem  the  first,  yet 
the  third  mortgagee  having  obtained  the  first  mortgage  or  statute,  and  having 
the  law  on  his  side,  and  equal  equity,  he  shall  thereby  squeeze  oat  and  gain 
priority  over  the  second  mortgagee.    Marsh  v.  Lee,  406. 

TENANTS  IN  COMMON.    See  Joint  Purchasers. 

TITLE  DEEDS.    See  Equitable  Mortgage  by  Deposit  qf  Title  Deeds. 

TRUSTEE.    See  Purchase  by  Trustee  far  SdU-^Renewal  of  a  Lease  by  a  Trus- 
tee. 

TRUSTS.    See  Executory  Trusts—Voluntary  Trusts-^Resulting  TrusU. 

VENDOR'S  LIEN  FOR  UNPAID  PURCHASE-MONEY.  , 

Vendor's  lien  for  purchase-money  unpaid,  against  the  vendee,  volunteers,  and 

Eurchasers,  with  notice,  or  having  equitable  interests  only,  claiming  under 
im,  unless  clearly  relinquished,  of  which  another  security  taken  and  relied  od 
may  be  evidence,  according  to  the  circumstances,  the  nature  of  the  security, 
&c.,  the  proof  being  upon  the  purchaser,  and  failing  in  part  upon  the  circum- 
stances, another  security  being  relied  on,  may  prevail  as  to  the  residue. 
Mackreth  v.  SymmonSy  194. 
As  to  marshalling  the  assets  of  the  vendee,  by  throwing  the  lien  upon  the  estate, 
quere,  lb. 

VOLUNTARY  TRUSTS. 

The  assistance  of  the  Court  cannot  be  had,  without  consideration,  to  constitute  a 
party  cestui  que  trust,  as  upon  a  voluntary  covenant  to  transfer  stock,  &c  ; 
but  if  the  legal  conveyance  is  actually  made,  constituting  the  relation  of  trus- 
tee and  cestui  que  trust,  as  if  the  stock  is  actually  transferred,  &c.,  though 
without  consideration,  the  equitable  interest  will  be  enforced. 
Settlement  of  leasehold  estates  not  revoked  by  a  subsequent  assignment  by  the 
trustee  to  the  settlor  entitled  for  life,  or  by  the  will  of  the  latter,  no  intention 
to  revoke  appearing,  and  the  terms  of  a  power  of  revocation  not  being  com- 
plied  with.    Ellison  v.  Ellison,  167. 

WASTE. 
A.,  tenant  for  ninety-nine  years,  if  he  should  so  long  live,  without  impeachment 
of  waste,  voluntary  waste  excepted;  remainder  to  trustees  to  preserve  contin- 
gent remainders;  remainder  to  first  and  other  sons  in  tail ;  remainder  to  B.  in 
fee.  A.,  before  a  son  born,  and  B.  according  to  agreement,  cut  down  timber, 
and  divided  the  profits  between  them.  A.  afterwards  had  a  son,  who  was 
held  entitled  to  recover  from  the  representative  of  B.  what  be  had  so  received 
as  his  share  of  the  money  arising  from  the  sale  of  the  timber.  Oarth  v.  Sir 
John  Hind  Cotton,  451. 
Rights,  powers,  and  duties  of  trustees  to  preserve  contingent  remainders^  t6. 

WIFE.     See  Husband  and  Wife. 

Purchase  in  the  name  of.    ^ee  Advancement. 
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ADVANCEMENT— conrtnucrf. 

Or  mortgage,  174. 

Or  demise  of  copyholds,  174 

Unless  where  the  license  to  lease  is  obtained,  or  a  surrender  to  the  use  of  the 
will  is  made  at  the  same  court  as  the  grant,  174. 

Presumption  may  be  rebutted  by  parol  declarations  of  father,  made  contempo- 
raneously with  the  purchase,  174. 

Not  if  made  subsequently,  174. 

A  fortiori  evidence  may  be  given  of  father^s  intention  to  advance  son,  174. 

But  subsequent  acts  and  declarations  of  the  father  may  be  used  by  the  son 
against  him,  174, 175. 

And  senible,  those  of  the  son  may  be  used  against  him  by  the  father,  175. 

Unpaid  purchase  money,  in  case  of  advancement,  a  debt  from  father*s  assets,  175. 

Where  a  debtor  purchases  in  the  name  of  his  wife  or  child^  to  defraud  his  credir 
tors^  a  trust  results  which  may  be  reached  by  the  creditors,  180. 

AGENT. 

Trustee  cannot  purchape  trust  estate  as  agent  for  another,  1*28,  («.  p,  138.) 
Agent  employed  to  sell,  cannot  purchase  the  trust  estate,  128,  (s.  p.  138,  140, 

141.) 
Agent  employed  to  sell,  cannot  purchase  from  his  principal,  130,  (s.  p.  141.) 
Unless  he  furnish  him  with  all  the  knowledge  he  himself  possessed,  130. 
Nor  is  it  necessary  to  prove  that  the  purchase  was  at  an  undervalue,  138,  («.  p, 

138.) 
And  if  he  be  employed  to  take  a  lease,  he  shall  not  take  it  for  his  own  benefit, 

130,  (».  p.  57,  58.) 
Or  if  employed  to  settle  a  debt,  he  cannot  purchnse  it  for  himself,  130. 
Nor  will  an  agent  employed  to  purchase,  be  permitted  to  profit  by  a  sale  to  bis 

principal,  130,  (5.^.-57,  58.) 
Except  by  his  express  consent,  130. 

Agent  or  steward  cannot  take  a  lease  from  his  employer  or  principal,  131. 
Unless  full  information  has  been  given  to  him,  131. 
Agent  employed  to  pay  taxes  cannot  purchase  at  a  tax  sale,  140. 

AGREEMENT.    See  Part  Perform ancb  op  Agreement — Statute  of  Frauds. 
Voluntary  Deeds  and  Contracts. 

APPLICATION  OF  PURCHASE-MONEY. 

Difference  between  the  principles  on  this  subject  in  England  and  in  this  conn* 

try,  73,  74. 
In  England, 

1.  Purchaser  is  bound  to  see  to  the  application  of  purchase-money  cf  real 
estates,  when  debts,  legacies,  or  annuities  are  specified,  62. 
But  not  when  there  is  a  trust  for  the  payment  of  debts  generally,  63. 
Or  a  general  charge  of  debts,  63. 

Although  there  be  a  trust  or  charge  for  payment  of  legacies  or  annuities^  63* 
Purchaser  not  liable,  even  after  payment  of  debts,  65. 
Nor,  even  where  there  is  no  trust  lor  the  general  payment  of  debts,  if  the 
trusts  for  sale  are  immediate,  and  the  cestui  que  trusts  are  not  ascertaia- 
ed,  or  not  of  age,  60. 
Nor  where  purchase-money  is  to  be  applied  upon  trusts  requiring  care  and 

discretion,  67. 
Nor  where  charge  for  payment  of  debts  is  followed  by  specific  dispositions 

of  real  estate,  67. 
Purchaser  is  not  bound  to  see  how  much  land  is  necessary  to  be  sold  for 

payment  of  debts,  69 
Or,  where  the  trust  is  for  payment  of  such  debts  as  personalty  is  deficient 

in  paying,  to  see  whether  land  is  wanted,  69. 
Secus  where  there  is  a  mere  power  to  raise  money  on  a  deficiency  of  the 

personalty,  69. 
Purchaser  liable,  when  he  has  notice  of  a  breach  of  trust,  69. 
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APPLICATION  OP  PURCHASE-MONEY—confmtterf. 

Or  of  a  suit  having  been  instituted,  69. 
2.  Purchaser  or  mortgagee  of  leaseholds  or  other  personalty  from  executors, 
not  liable  to  sec  to  application  of  purchase-money,  69. 

Sale  good  against  residuary,  pecuniary,  and  speciOc  legatees  and  credi- 
torf ,  70. 

Notwithstanding  notice  to  the  purchaser  or  mortgagee  of  the  will  or  be- 
quest, 70. 

Where  personal  estate  clothed  with  particular  trust,  quere,  70. 

Purchaser  or  mortgagee  liable  in  cases  of  fraud,  71. 

As  where  executor  mortgages  or  sells,  to  pay  or  secure  his  own  debt,  71. 

But  queere  where  the  executor  is  specific  and  residuary  legatee,  72. 

Unless  purchaser  or  mortgagee  is  aware  that  the  testator's  debts  are  un- 
paid, 72, 

Or  where  executor  has  sold  at  an  under  value,  or  to  one  who  knew  that 
there  were  no  debts,  or  that  all  debts  were  paid,  72. 

Creditors  and  legatees  barred  from  proceeding  against  purchaser,  by  length 
of  time  and  acquiescence,  73. 

Legatees  barred  although  their  legacies  are  contingent,  73. 

Pecuniary  legatee  can  follow  assets  as  well  as  creditors  and  specific  lega- 
tees, 73. 

Statute  7  &  8  Vict  c.  76,  s.  10,  (making  the  receipt  of  persons  to  whom 
money  was  payable  upon  trusts  effectual,  unless  contrary  intention  ap- 
peared in  instrument  creating  trust,)  repealed,  8  &-  9  Vict  c.  106,  73. 
In  this  country,  generally  speaking. 

Purchaser  from  trustee  is  not  bound  to  see  to  the  application  of  the  moneUf 

unless  the  sale  be  a  breach  of  trust,  and  the  purchaser  is  privy  to  it;  %n 

that  case,  the  trusts  follow  the  land^  74. 
27iis  principle  is  applicable  to 

1.  Hales  of  chattels  by  executors,  guardians  or  trustees,  74. 

2.  Sales  of  land  under  a  power  to  sell  for  debts  and  legacies,  74,  75. 

3.  Sales  under  a  power  in  a  settlement  to  sell  anfi  re-inoest^  76. 

APPOINTMENTS 
Defective,  when  aided,  183,  (*.  p.  191).     See  Dbfeotiyb  ExBoimoii  or  ▲ 
PowBR — Fraud  upon  ▲  Power — Illusory  Appointment. 

ARBITRATOR 
Cannot  buy  up  the  claim  of  parties  to  the  reference,  184. 

ASSIGNEES  OP  A  BANKRUPT 
Cannot  purchase  his  property,  131. 
Nor  can  assignee's  partner,  132. 
Nor  can  a  commissioner,  132. 

Even  with  the  consent  of  the  majority  of  the  creditors,  132. 
Nor  can  the  assignees  purchase  up  the  debts  of  the  bankrupt  fox  their  own 
benefit,  132. 

ASSIGNEES  FOR  THE  BENEFIT  OF  CREDITORS, 

Cannot  purchase  at  their  own  sale,  140. 

Nor  at  a  sale  of  the  properly  under  legal  process,  142, 143. 

Nor  can  an  agent  of  the  assignee,  140. 

Nor  can  a  commissioner  appointed  by  the  Orphans  Court  to  sell  lands,  141. 

ATTORNEY  AND  COUNSELLOR  AT  LAW. 

An  attorney  or  counsellor  at  law,  consulted  as  to  the  title  of  land,  cannot  buy 

for  his  own  benefit,  an  outstanding  adverse  title,  53. 
An  attorney  in  an  execution  cannot  purchase  for  himself,  at  a  price  insufficient 

to  pay  his  clienVs  debt,  141. 
And  an  attorney  for  two  or  more  cannot  purchase  for  one  exclusively,  141, 

142. 
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BARRISTER, 
Consulted  as  to  the  compromise  of  a  debt,  not  allowed  to  parcbase  it  for  bis 
own  bene6t,  133. 

BISHOP, 

When  the  consent  of  under  an  Act  of  Parliament,  is  necessary  in  order  to 
enable  a  rector  to  rait^o  money  by  annuity  for  building  a  rectory,  be  cannot 
himself  take  a  grant  of  the  annuity,  134. 


CATCHING  BARGAINa 

With  heirs,  reversioners,  or  expectants,  set  aside,  410,  («.  p.  420.) 

For  mere  inadequacy  of  price,  410,  («.  p.  420.) 

Reversioner  nee4  not  combine  the  character  of  heir,  411. 

Onus  lies  upon  a  person  dealing  with  a  reversioner  or  expectant,  of  proiring 

that  the  transaction  was  reasonable,  and  the  price  adequate,  41L 
History  and  policy  of  the  doctrine,  411. 
Grounds  for  setting  a^iide  such  dealings,  411,  412. 

By  a  mere  expectant,  dealing  with  strangers  for  his  expectancy,  a  fraud  ia  com- 
mitted on  the  ancestor,  412. 
But  a  fair  agreement  between  expectant  or  heirs,  to  divide  property,  will  be 

enforced,  412. 
Rule  as  to  sales  of  reversion  is  applicable,  though  a  small  part  of  the  property 

sold  is  in  noesession,  413. 
Especially  if  thrown  in  colourably,  413. 
And  altliough  it  is  subject  to  a  contingency  not  strictly  capable  of  valuation, 

413. 
Contingency,  if  remote,  will  not  be  taken  into  consideration  in  estimating  the 

value  of  the  reversion,  413. 
Relief  will  be  given,  especially  in  the  case  of  a  young  heir,  against  asarious 

loans  under  the  mask  of  trading,  413. 
But,  qufere,  when  the  transaction  is  known  to  the  father  or  person  from  whom 

the  spes  succcssionis  is  entertained,  414. 
Or  if  the  situation  of  the  other  party  or  his  property  is  altered,  414. 
See  the  judgment  of  Lord  Brougham  in  King  v.  Hamlet^  414. 
And  the  remarks  of  Sir  Edward  Sugden  thereon,  415. 
Dealings  between  a  father  and  son  not  considered  as  a  reversionary  bargain, 

and  unimpeachable,  415. 
As  is  a  sale  of  a  reversionary  interest  by  auction,  415. 
Unless  it  be  without  reserve,  416. 
Rule  as  to  sale  of  reversions  not  applicable  to  a  sale  by  a  reversioner  and  the 

person  having  the  prior  interest,  416. 
No  rule  as  to  what  constitutes  inadequacy  of  price,  416. 
Reversionary  interest  valued  by  the  market  price,  not  by  the  tables,  417. 
Gowland  v.  De  Varia^  commented  on  by  Lord  Cottenham^  in  Lord  Aldborougk 

V.  Trye,  417,  418. 
Terms  upon  which  sale  will  be  set  aside,  419. 
Confirmation,  419. 

CHATTELS.    See  Deeds. 

Specific  delivery  up  of,  when  of  peculiar  value,  543,  («.  p,  535.) 

Heirlooms,  543,  («.  p,  541.) 

Bill  may  be  filed  by  pawnee  without  making  the  pawner  a  party,  544. 

Where  there  is  a  fiduciary  relation  between  the  parties,  it  is  not  necessary  that 

chattels  should  be  of  any  peculiar  value,  544,  («.  p.  537.) 
Specific  delivery  up  of  slaves,  537-541. 

COMMISSIONER  IN  BANKRUPTCY, 

Cannot  purchase  properly  of  the  bankrupt,  132. 
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COMMISSIONERS  TO  SELL  LANDS. 

Commissioner  appointed  by  the  Orphans*  Court  to  sell  lands  cannot  purchase 

at  his  own  sale,  141. 
Commissioners  appointed  by  the  State  to  sell  lands  cannot  purchase  them  at 

any  sale,  142,  143. 

CONFIRMATION.  136, 137.  (144).  316.  (318),  419.   See  Catching  Bargains- 
Fraud  ON  Marital  Rights — Trustee. 

CONSTRUCTIVE  TRUSTS, 
On  renewal  of  a  lease  by  a  trustee  or  executor,  or  executor  de  son  tort,  in  his 

own  name,  arise  for  the  person  entitled  to  the  old  lease,  48.  («.  p.  54.) 
And  on  a  renewal  by  person  having  limited  interest,  as  tenant  for  life,  for  those 

in  remainder,  49. 
And  on  a  renewal  by  one  of  several  persons  jointly  interested,  for  the  others, 

oO. 
And  on  a  renewal  by  a  mortgagee  for  a  mortgagor,  50,  51,  («.  p,  54,  55.) 
And  on  renewal  by  the  lessee  for  the  mortgagor,  legatees,  annuitants,  and  in- 
cumbrancers, 51. 
Money  arising  from  the  sale  of  right  of  renewal  affected  by  the  same  trusts,  51. 
Agent  cannot  renew  for  his  own  benefit,  51,  (».  p.  57,  58.) 
Terms  upon  which  an  assignment  by  the  trustee  or  tenant  for  life  will  be 

directed,  51. 
Remedies  against  volunteers  claiming  renewed  lease,  52. 
Or  purchasers  with  notice,  52. 
Acquiescence  and  lapse  of  time,  52. 
Purchase  of  the  reversion  by  trustee  or  tenant  for  life,  52. 
Quasi  tenant  in  tail  of  leaseholds  may  renew  for  his  own  benefit,  52. 
Old  tenant  has  no  equity  against  a  stranger  obtaining  a  lease,  53. 
Nor  has  a  lessee  against  his  subJessee,  53. 
A  purchase  of  claims  or  incumbrances  against  the  estate,  by  a  trustee,  at  a 

discount,  enures  to  the  benefit  of  the  cestui  que  trust,  55. 
But  the  trustee  shall  be  reimbursed  with  interest,  56. 
The  same  rule  applies  where  the  trustee  buys  in  an  adverse  title  to  the  estate, 

56. 
Joint-tenant  and  co-parceners,  and  tenants  in  common  under  the  same  instru- 
ment or  act,  are  trustees  for  one  another  for  the  protection  of  the  common 

interest,  56,  57. 
On  a  purchase  of  an  incumbrance  or  outstanding  title^  by  a  tenant  for  life,  a 

trust  arises  for  the  remainderman  or  reversioner,  57. 
*  Aiid  on  such  a  purchase  by  a  husband,  having  a  life  estate  in  the  wife's  land, 

for  the  wife  and  her  heirs,  57. 
And  for  the  vendor,  on  a  purchase  of  an  adverse  title  by  a  vendee  in  possession 

before  the  conveyance,  57. 
An  agent  cannot  deal  for  his  own  benefit  in  the  subject  of  the  agency,  57,  58. 
An  attorney  or  counsellor,  who  has  been  consulted  professionally  about  the  title 

to  land,  cannot  buy  an  adverse  title  for  his  own  benefit :  his  purchase  shall 

be  in  trust  for  his  client,  58. 

CONTINGENT  REMAINDERS, 

Utility  of  trustees  to  preserve.    See  Waste. 

CONTRACT.    See  Aorbbhbnt. 

CONTRIBUTION  BETWEEN  SURETIES.    See  Sureties. 

CONVERSION, 
1.  Doctrine  of  constructive,  550,  551,  (s.  p.  563,  564  ) 

Conversion  from  the  death  of  the  testator,  or  the  date  of  the  agreement,  565. 
Money  agreed  or  directed  to  bo  laid  out  in  land,  551,  (5.  p.  566.) 
Is  real  assets,  557. 
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CONVERSION— con/tnuerf. 

Subject  to  tenancy  by  the  curtesy,  551. 

And  semble  to  dower,  since  the  Dower  Act,  not  previoualy,  551. 

Passes  under  a  general  devise  of  lands,  551. 

But  not  by  a  general  bequest,  552. 

Though  it  will  by  a  bequest  of  so  much  money  to  be  laid  oat  in  land,  552. 

Previous  to  Wills  Act,  woold  have  passed  by  the  will  of  an  infant,  552. 

Descends  to  the  heir,  552. 

Except  where  the  money  is  at  home,  552,  553. 

Will  not  escheat  to  the  crown  on  failure  of  heirs,  555. 

Land  agreed  or  directed  to  be  sold,  considered  as  money,  555,  (,s.p.  566.) 

Passes  by  a  residuary  bequest,  555. 

And  on  inteslacy  goes  to  personal  representatives,  555,  (a.  jp.  566.) 

And  is  not  bound  by  the  lien  of  a  judgment,  566. 

Alien  may  take  the  money,  556,  («.  p.  566.) 

Conversion  must  be  imperative,  556,  (f.  p.  066,  567.) 

But  although  apparently  optional,  it  will  be  considered  imperative  if  the  limi- 
tations are  adapted  only  to  real  estates,  557. 

Although  the  direction  be  to  lay  out  the  money  afler  request,  558. 

Discretionary  power  to  sell  does  not  effect  a  conversion,  558,  550,  (*.  p*  567.) 

Secus  where  the  power  is  in  the  nature  of  a  trust,  559. 

Where  the  direction  to  sell  is  peremptory,  but  the  time  of  sale  diacretioniry, 
conversion  takes  place,  567. 

Where  legacy  duty  is  payable  on  land  directed  to  be  sold,  559. 

Election  to  uke  land  or  money  in  its  actual  state,  559,  560,  561,  (9.  p.  568, 
569.)    See  Election,  2. 

Principle  of  conversion,  563,  («.  p.  564.) 
2.  Real  estate  purchased  with  partnership  capital,  for  the  purposes  of  partner- 
ship in  trade,  will  be  converted  into  personalty,  155. 

But  conversion  will  not,  except  by  express  agreement,  take  place  where  the 
real  estate  belonged  to  the  partners,  when  they  entered  into  parlnersbipfOr 
has  been  acquired  by  their  private  moneys,  although  it  has  been  used  ftr 
partnership  purposes  in  trade,  157. 

Nor  when  real  esute  is  purchased  by  partners  out  of  their  partnership  capital, 
but  not  for  the  purposes  of  partnership  in  trade,  158. 

But  real  estate  may  be  converted  or  reconverted  by  agreement,  160. 

Result  of  authorities,  161. 


DEBTS, 
Where  purchaser  is  bound  to  see  purchase-money  applied  in  payment  of.    See 

ApPUCATION  op  PuRCHASE-HOlfET. 

Personal  estate  primarily  liable  to,  unless  exempted,  442,  («.  p.449,  450.)    See 
Exemption  op  Personal  Estate  prom  Debts  ^Exoneration. 

DEEDS. 
Specific  delivery  up  of  deeds  to  legal  owner  decreed,  545.    See  Chattils. 

DEFECTIVE  EXECUTION  OF  A  POWER. 
Aided  in  equity,  and  surrenders  of  copyholds  to  the  use  of  will  supplied,  183f 

(*.  p,  191.) 
In  favour  of  purchasers,  184,  («.  p.  191.) 
mortgagees,  184. 
lessees,  184. 

creditors,  184,  («.  p.  191.) 
charities,  18.5. 

wife  or  legitimate  child,  although  volunteers,  185,  («.]••  1^*'^ 
But  not  in  favour  of  a  natural  child,  185. 

grandchild,  186,  {See  192.) 
rather  or  mother,  186. 
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DEFECTIVE  EXECUTION  OP  A  POWER— conHnwcrf. 
But  not  in  favour  of  a  brother  or  sister,  186. 
nephew  or  niece,  166. 
cousin,  186. 
settlor,  186. 

others,  being  volunteers,  186. 
Defective  appointment  by  married  women  aided,  186. 
Defect  will  be  supplied  against  remainder-man,  1S6. 
Heir  or  customary  heir,  186. 
Whether  against  heir,  being  a  son  or  grandson,  totally  unprovided  for,  quere, 

186. 
But  it  will  be  supplied  as  against  collateral  heirs,  without  any  provision,  187. 
Equity  relieves  against  defective  execution  where  the  intention  to  execute  it 

appears  by  covenant,  187. 
Desire  in  will,  187. 
Agreement,  187. 
Promise  by  letter,  187. 
Recital  in  a  deed,  187. 
Answer  to  a  bill  in  Chancery,  187. 
But  not  a  parol  contract  as  against  a  remainder-man,  187. 
As  a  parol  contract  to  grant  a  lease,  187. 
Unless  a  remainder-man  sufiers  lessee   to  expend   money  on  improvements, 

188. 
Equity  also  relieves,  if  deed  or  will  is  executed  in  the  presence  of  a  smaller 

number  of  witnesses  than  required  by  the  power,  188. 
Or  if  sealing  is  omitted,  188. 
Will,  of  personal  estate,  188. 
Will,  of  real  estate,  188. 

Will,  if  executed  now  according  to  statute,  1  Vict  c.  26,  is  a  sufficient  execu- 
tion of  power,  188. 
Power  aided,  if  executed  by  will,  instead  of  deed,  188. 
Secus,  if  by  deed,  instead  of  will»  188, 189. 
What  powers  aided,  189. 
Power  of  leasing  aided,  189. 

Defect  not  aided  if  execution  of  power  would  be  a  breach  of  trust,  190. 
Or  a  fraud  upon  the  power,  190. 
Power  of  leasing  not  aided  when  rack  rent  not  reserved,  or  fine  taken  contrary 

to  power,  190. 
Or  where  there  is  an  agreement  to  grant  lease  to  commence  in  futuro,  power 

authorizing  only  leases  in  possession,  if  donee  dies  before  estate  comes  into 

possession,  190. 
When  unusual  covenants  are  introduced,  100. 
Agreement  to  lease  without  the  consent  of  a  person  whose  consent  is  requisite, 

not  aided,  190. 
Nor  a  defect  in  the  execution  of  power  under  an  act  of  Parliament,  191. 
Non-execution  not  aided,  191. 

Unless  execution  prevented  by  fraud,  191.     See  Sitbrbnders  of  Copyholds. 
Or  the  power  be  connected  with  a  trusty  192. 
A  defective  power  cannot  be  aided,  192. 
The  reliefs  in  regard  to  the  defective  execution  ofpowert^  i$  in  chancery  only^ 

192. 

DEPOSIT  OF  TITLE  DEEDa     See  Equitable  Mortoagk  bt  Dbpomt  of 
Title  DBEiNik 

DONATIO  MORTIS  CAUSA. 
Doctrine  of,  derived  from  the  civil  law,  607. 
Explanation  of  the  civil  law,  607,  (».  p.  615.) 
Views  expressed  in  the  American  Courts,  614, 615. 
Gift  must  be  in  contemplation  of  death,  606,  («.  p.  615.) 
To  take  effect  only  in  case  of  the  donor's  death,  608,  («.  p.  615.) 
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DONATIO  MORTIS  CAUSA— conhnwcrf. 
Condition  implied,  if  the  donor  is  in  the  extremity  of  sickoess,  608,  (s,  p.  614.) 
An  immediate  irrevocable  gifl  bad,  609. 
Of  a  cheque  therefore  bad,  009. 

There  roust  be  a  delivery  to  the  donee,  609,  («.  p.  615.) 
Or  to  a  person  upon  trust,  for  a  particular  purpc^  or  person,  609,  (s.  p.  616.) 
Delivery  by  way  of  symbol  is  bad,  610. 
Delivery  of  indorsed  certificates  of  stocky  is  insufficient^  617. 
Delivery  of  receipts  for  South-sea  Stock,  of  a  note  not  payable  to  bearer,  or  of  a 

cheque  is  insufficient,  610. 
Elxcept  where  the  note  is  given  for  a  purpose  which  necessarily  suppoees  the 

death  of  the  donor,  611. 
Delivery  must  he  according  to  the  nature  of  the  property^  616. 
Delivery  of  the  key  of  a  trunk  held  a  sufficient  delivery  of  it  and  its  contentf, 

611. 
Delivery  of  a  bond  good,  although  an  action  may  be  maintained  without  profert, 

611. 
And  of  bank  notes  and  of  notes  payable  to  bearer,  611. 
And  of  mortgage  deeds,  611. 
In  this  country t  delivery  of  a  note,  bond  or  mortgage^  or  other  chose  in  action^ 

creating  a  liability  against  a  third  persoUy  is  good,  but  not  of  the  note  or 

draft  oj  the  donor,  617,  618,  619. 
Where  there  is  no  delivery,  there  can  be  no  donatio  mortis  causa,  612. 
Cannot  be  made  by  parol,  612. 

Whether  it  can  be  made  by  writing,  quaere,  613,  («.  p.  616.) 
When  an  issue  will  be  directed,  613. 
How  a  donatio  mortis  causa  resembles,  how  it  differs  from,  a  legacy  and  a  gift 

inter  vivos,  613. 
Donatio  mortis  causa  will  be  defeated  by  recovery  of  the  donor  from  bis  illness, 

613. 
By  his  resumption  of  the  gift,  613. 

Cannot  be  revoked  by  will,  as  it  becomes  complete  on  the  death  of  the  donor,  613. 
Way  be  satisfied  by  a  legacy,  613. 
May  be  made  the  subject  of  election,  613. 

ELECTION.     See  Conversion,  1. 

1.  The  doctrine  of,  as  stated  by  Sir  Thomas  Sewell,  258,  (jtee  also,  272,  273.) 
Distinction  between  condition  and  election  in  equity,  273. 
Persons  disappointed  by  election,  entitled  to  compensation,  not  forfeiture,  256, 

259,  (f.  p.  273.) 
Is  applicable  to  deeds  as  well  as  to  wills,  259,  («.  p.  272.) 
And  to  interests,  remote,  contingent,  or  not  of  value,  as  well  as  to  those  which 

are  immediate  or  of  value,  259. 
Intention  to  raise  a  case  of  election  must  appear  in  the  instrument  itself,  259,  (s. 

p,  273.) 
Parol  evidence  dehors  the  will  to  show  intention,  although  formerly,  not  now 

admissible,  260,  («.  p.  273.) 
Heir  put  to  his  election  by  devise  to  him,  201,  (».  p.  276,  277.) 
Want  of  capacity  to  raise  case  of  election  on  account  of  infancy,  262,  («.  p.  277.) 
On  account  of  coverture,  262,  («.  p,  277.) 
Heir  taking  by  descent,  in  consequence  of  a  will  not  properly  attested,  being 

inoperative  as  to  real  estate,  is  not  obliged  to  elect  between  real  estate  ana 

legacy,  262. 
Unless  it  is  given  him  with  an  express  condition  not  to  dispute  will,  262. 
What  constitutes  such  conditional  bequest  as  will  put  the  heir  to  an  election^ 

275,276,277. 
But,  by  Wills  Act,  the  same  attestation  is  requisite  to  pass  legacy  as  real  estate, 

262,263. 
Clear  intention  to  devise  after-acquired  estates  sufficient  to  put  heir  to  his  elec- 
tion, 263,  {see  276,  277.) 
Not  an  equivocal  intention,  263. 
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Wills  now  construed  to  take  effect  immediately  before  the  death  of  a  testator, 

unless  a  contrary  intention  appear,  263. 
Heir  of  copyholds,  263. 
Of  heritable  property  in  Scotland,  263. 
Widow  put  to  her  election  between  dower  and  gift,  by  express  words,  263,  C*.  P. 

279.) 
Or  manifest  implication,  263,  (».  p.  279,  280.) 
Widow  not  put  to  her  election  by  devise  to  her  of  part  of  the  lands  of  which  she  le 

dowable,  264. 
Nor  by  a  devise  of  such  lands  upon  trust  for  sale,  though  part  of  proceeds  of  the 

sale  are  given  to  her,  264,  (».  p.  280.) 
Nor  by  a  bequest  to  her^  and  a  devise,  either  residuary  or  specific,  to  a  third 

person,  283. 
Nor  by  gift  of  an  annuity  or  rent-charge  out  of  such  lands,  265. 
It  seems,  that  she  is,  by  the  gift  of  a  rent-charge,  but  not  of  an  annuity 

chargeable  on  land,  284,  237. 
Of  election,  where  a  life-estate  in  the  land  is  given  to  the  widow,  287: 
Widow  put  to  her  election  by  devise,  inconsistent  with  her  enjoyment  of  dower, 

266,  (».  p.  279.) 
As  where  she  is  directed  to  pay  certain  rent,  to  repair,  and  not  to  alien,  266, 
Or  a  certain  mode  of  occupation  and  management  is  prescribed,  266. 
Or  where  power  of  leasine^  is  given,  267. 
Or  by  devise  to  widow  ana  others  in  equal  shares,  268. 
Widow  obliged  to  elect  if  she  has  a  provision  given  to  her  in  lieu  of  dower, 

although  devisee  die  in  life  of  devisor,  269. 
Provision  in  lieu  of  dower  and  thirds  at  common  law  does  not  extend  to  distri- 
butive share  of  personal  estate,  269,  270. 
Principles  as  to  provision  being  in  lieu  and  bar  of  dower,  the  same  at  law,  as 

in  equity,  288. 
Dower  of  widows  married  since  1st  January,  1834,  unless  contrary  intention 

appear,  will  be  barred  by  devise  of  land  out  of  which  she  is  dowable,  270. 
Or  of  any  estate  or  interest  therein,  270. 
Legislative  provisions  on  the  subject  in  this  country,  288. 
Doctrine  of  election  not  applicable  to  creditors,  270. 
In  Pennsylvania,  it  has  been  decided  to  be  applicable  to  creditors,  278. 
Or  to  persons  taking  derivative  interests  from  a  person  compelled  to  elect,  270. 
Remainder  man  not  bound  by  election  of  person  having  a  prior  interest,  270. 
Persons  compelled  to  elect  may  ascertain  relative  value  of  properties,  270,  (s, 

p,  289.) 
May  file  a  bill  for  that  purpose,  270. 
Not  bound  by  election  made  by  mistake,  271,  (s,  p,  289.) 
What  amounts  to  election,  271,  C#.  p.  289.) 
May  be  by  matter  in  pais,  289. 
If  doubtful,  may  be  sent  to  a  jury,  272. 
Practice  as  to  election  by  infant,  272,  (».  p,  289.) 
By  married  woman,  272,  (».  p,  289.^ 
2.  Election  to  take  land  or  money  in  its  actual  state  may  be  made  by  the  absolute 

owner,  559,  (s.  p,  568.) 
Infant  cannot  elect,  559,  560,  (».  p.  569.) 
Though  a  court  of  equity  may  elect  for  him,  569. 
Nor  a  lunatic,  560. 

Nor  a  feme  covert  by  contract  or  ordinary  deed,  560,  (».  p,  569.) 
But  she  may  by  deed  executed  according  to  stat  3  &.  4  Will.  4,  c.  74,  560, 
Contradictory  decisions  in  this  country  as  to  husband's  right  to  elect  for  his 

wife,  569. 
Where  money  to  arise  from  land  is  to  be  divided  amongst  several,  none  of  them 

can  elect,  560. 
Secus  where  money  is  to  be  laid  oat  in  land,  560. 
Remainder-man  may  elect,  560. 
As  to  election  of  tenant  in  tail  of  money  to  be  laid  out  in  land,  560. 
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ELECTION'— continued. 

Election  may  be  determined  by  slight  circumstances,  570. 
Semble,  election  may  be  made  by  parol,  561,  («.  p.  570.) 
Bywill,  561,  (».p.570.) 
By  person  keeping  land  unsold,  562,  («.  p.  570.) 
Or  by  deed,  563,  (#.  p.  570.) 
Or  by  express  agreement,  570. 
By  receiving  money,  563. 

The  heir,  taking  lands  by  election^  takes  by  purchase  and  not  by  deseetU^ 
570. 

EQUITABLE  MORTGAGE  BY  DEPOSIT  OF  TITLE  DEEDS, 

Created  by  mere  deposit  of  title  deeds,  notwithstanding  the  JStatute  of  Fraods, 
458. 

And  gives  an  interest  in  the  land,  45S. 

Deposit  of  a  copy  of  court  roll  will  create  a  valid  eqaitable  mortgage  of  copy- 
hold, 458. 

And  a  deposit  of  land  order  of  the  New  Zealand  Company,  456. 

Prior  to  Ru8$el  v.  Russel,  a  mere  deposit  gave  no  interest  in  land  except  col- 
laterally, 459. 

May  be  a  security  for  subsequent  advances,  458. 

Without  a  redelivery,  459. 

Semble,  a  deposit  for  the  purpose  of  preparing  a  legal  mortgage,  is  a  good  eqai- 
table mortgage,  459. 

But  not  where  a  deposit  is  made  diverse  intuito,  460. 

Parol  evidence  not  admissible  to  contradict  a  memorandum  in  writing,  made  at 
the  time  of  the  deposit,  460. 

But  is  admissible  to  extend  the  lien  evidenced  by  the  memorandum,  460. 

Where  agreement  being  unstamped  is  inadmissible  as  evidence,  other  parol  evi- 
dence may  be  given,  460. 

There  must,  unless  under  peculiar  circumstances,  be  an  actual  deposit,  460. 

In  the  hands  of  a  third  party  is  sufficient,  461. 

But  not  in  the  hands  of  the  mortagor*8  wife,  461. 

Deposit  with  a  firm,  461. 

Whether  it  is  necessary  to  deliver  all  the  title  deeds,  461. 

Partial  owner  only  aflects  his  own  interest  by  a  deposit,  462. 

Legal  mortgagee  or  depositary  may,  by  delivery  of  the  deeds  to  another  person, 
transfer  the  mortgage,  462. 

A  deposit  is  good  against  the  Crown,  462. 

Against  creditors,  ^2. 

Against  a  subsequent  jadgment  creditor  obtaining  possession  under  an  elegit 
without  notice,  463. 

Against  legal  mortgagee,  with  notice,  463, 

Equitable  mortgagee  may  protect  his  interest  by  obtaining  the  legal  estate  from 
his  debtor,  even  in  contemplation  of  his  bankruptcy,  463. 

Deposit  by  trustee  in  breach  of  trust  does  not  create  an  equitable  mortgage, 
463. 

Equitable  mortgage,  under  27  Eliz.  c.  4,  is  good  against  a  prior  voluntary  settle- 
ment, 463. 

A  depositary  of  a  lease  is  not  compellable  to  take  a  legal  assignment,  so  as  to 
render  himself  liable  to  the  covenan^,  463. 

Although  he  may  have  taken  possession,  or  paid  the  rent,  463. 

A  proviso  making  void  the  lien  on  an  assignment  does  not  apply  to  a  mere  de- 
posit, 464. 

Deposit  of  title  deeds  not  within  Lord  Loughborough's  order  in  bankruptcy, 
464. 

Depositary  must  petition  for  sale,  and  on  a  mere  deposit  must  pay  the  oost^ 
464. 

Where  there  is  a  memorandum  in  writing,  he  will  be  entitled  to  costs  oat  of 
the  estate,  464. 

What  is  a  sufficient  memorandum,  464. 
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EQUITABLE  MORTGAGE  BY  DEPOSIT  OP  TITLE  DEEDS— con/tnueJ. 
Where  equity  of  redemption  has  been  mortgaged  by  the  bankrupt,  a  bill  must 

be  filed  by  the  depositary,  464. 
And  he  is  entitled  to  rents  only  from  the  time  of  the  order  for  sale,  464. 
Notice  to  tenants  to  pay  rents  does  not  alter  the  rule,  464. 
Where  depositor  is  not  bankrupt,  bill  may  be  filed  for  sale  or  purchase,  and  an 

absolute  conveyance,  465. 
Six  months  allowed  for  redemption,  465. 

A  day  must  be  given  to  an  infant  to  show  cause  in  a  decree  for  foreclosure,  465. 
Not  in  case  of  a  decree  for  sale,  465. 
Equitable  mortgagee  may  obtain  a  receiver,  465. 
And  will  be  entitled  to  money  arising  from  the  sale  of  the  good  will  of  business 

carried  on  upon  the  mortgaged  property,  465. 
And  to  fixtures,  though  not  mentioned  in  the  memorandum  upon  the  deposit, 

465. 
Equitable  mortgage  by  deposit  of  title  deeds  valid  in  New  York^  465. 
And  apparently  in  Mississippi^  465. 
But  not  in  Kentucky  and  Pennsylvania^  466,  467. 
A  written  agreement  to  mortgage^  or  an  imperfect  attempt  in  writing  to  mort' 

gage,  creates  a  lien  in  equity  as  against  subsequent  jt^gment  creditors,  4ff7, 

EQUITABLE  WASTE.    See  Wastb. 

EQUITY  TO  A  SETTLEMENT, 

Of  wife,  out  of  her  own  property,  333,  (s.  p,  349.) 

Adoption  of  this  principle  in  the  American  courts,  348. 

Jurisdiction  first  assumed  to  compel  settlement,  where  the  assistance  of  the 
Court  was  sought  to  obtain  the  property,  333,  (5.  p.  349.) 

Wife  may  now  assert  her  equity  as  plaintiff,  3.33,  (see  351,  354.) 

It  is  binding  against  husband  and  his  assignees  in  bankruptcy,  under  the  Insol- 
vent Debtors  Act,  or  under  an  assignment  for  payment  of  debts,  333,  (s,p, 
352.) 

And  against  his  assignee  for  valuable  consideration,  334,  («.  p,  352.) 

Wife  entitled  to  settlement  out  of  equitable  property,  334,  (s.  p.  350.) 

Or  legal  property,  the  subject  of  a  suit  in  equity,  334,  (».  p.  350.) 

Or  out  of  trust  term,  336,  3:37. 

Or  out  of  a  life-interest  or  income,  on  her  husband  becoming  bankrupt  or  insol- 
vent, 338. 

And  generally  out  of  any  property  that  is  under  the  control  of  the  Courts  350. 

But  quffire,  whether  she  is  entitled  to  a  settlement  out  of  income  as  against  her 
husband,  when  she  is  living  with  and  is  maintained  by  him,  338,  («.  p,  353.) 

As  to  an  assignment  for  valuable  consideration,  339. 

Where  an  assignee  or  creditor  sues,  the  wife  may  interpose  by  petition^  353. 

Settlement  always  extended  to  children.  340,  (».  p.  352.) 

But  the  equity  is  personal  to  tlie  wife,  340,  («.  p.  352,  353.) 

Children  cannot  insist  upon  a  settlement  after  the  death  of  wife,  unless  she  has 
asserted  her  right  to  one,  340,  (s.  p.  353  ) 

And  she  may  at  any  time,  before  a  settlement  is  completed,  defeat  their  interests 
by  waiving  her  right,  340,  (s,  p.  353.) 

But  if  she  has  not  waived  her  right,  having  entered  into  a  contract,  or  obtained 
a  decree  for  a  setilempnt,  the  rights  of  the  children  will  not  be  defeated  by 
her  death,  341,  (».  p.  353.) 

Although  the  children  are  not  mentioned  in  the  decree,  341. 

Unless  omission  is  for  a  long  time  acquiesced  in.  341. 

The  rights  of  the  children  do  not  attach  upon  filing  of  a  bill  merely,  342. 

Wife  may  at  any  time  waive  her  equity  to  a  settlement  before  it  is  actually 
made,  343. 

But  when  she  has  insisted  upon  a  settlement  as  against  his  assignees,  she  cannot 
waive  it  in  favour  of  her  husband,  344. 

As  to  the  amount  of  wife*8  property  to  be  settled,  344,  («.  p.  353.) 

Must  be  a  reasonable  and  adequate  amount^  353. 
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EQUITY  TO  A  SETTLEMENT— conHwicrf. 

WJtVs  consent  to  waive  right  to  settlement,  bow  taken,  345. 

Consent  is  not  requisite  where  the  fund  is  under  200L,  346. 

Female  ward  of  Court,  settlement  made  on,  346,  (a.  p.  350.) 

Wife*8  equity  to  a  settlement  will  be  defeated  bj  payment  to  the  basband  or  his 

assignees,  346,  (s.  p.  350.  351.) 
And  they  will  not  be  restrained  from  proceeding  at  law,  346,  (a.  ji.351.) 
Secus  if  they  proceed  io  the  Ecclei>iastical  Court  for  a  legacy,  847. 
Wife^s  equity  will  be  barred  by  an  adequate  settlement,  347. 
Or  express  stipulation  before  marriage,  347. 
By  her  adultery,  347. 
Unless  she  is  a  ward  of  the  Court,  347. 

How  the  Court  act  on  a  refusal  by  husband  to  make  a  settlement,  347. 
On  his  deserting  her,  347,  346. 

Or  by  his  cruelly  rendering  it  necessary  for  her  to  leave  him,  347. 
Ditlinction  between  the  tcife^s  ordinary  equity,  and  her  claim  to  a  mminienance 

in  ca»e  of  the  husband^ a  insoloencv  or  desertion,  355. 
Difference  in  the  ground,  extent  and  character  of  the  relief  given  in  equity  in 

different  cases,  350,  351. 
Wife's  equity  a  sufficient  consideration  to  support  a  post-nuptial  settlement 

against  creditors,  354. 

EXECUTED  AND  EXECUTORY  TRUSTS, 
Distinction  between  trusts  executed  and  executory,  28,  (a.  p.  41,  46.) 
Same  distinction  explained  at  large,  43,  44. 
What  is  a  trust  executed,  28. 
What  is  a  trust  executory,  28,  (a.  p.  41,  43,  44,  46.) 
Executed  trusts  construed  in  the  same  manner  as  legal  limitations,  28,  (a.  p. 

45.) 
Executory  trusts,  according  to  the  intention  of  the  author  of  the  trust,  28,  29, 

{s.p.47.) 
If  a  settlement  in  the  very  words  of  executory  articles  would  defeat  the  tn/en- 

tion,  the  settlement  shall  be  in  accordance  with  the  intention  and  not  the 

words,  47. 
Distinction  between  executory  trusts  in  marriage  articles  and  wills,  29. 
Excutory  trusts  under  marriage  articles,  29. 
Rule  in  Shelley^s  case  not  applicable  to,  29,  30. 
Unless  the  consent  of  both  parties  is  requisite  in  order  to  defeat  the  provision  for 

issue,  31. 
Or  unless  the  parties  made  a  distinction  between  limitation  in  strict  settlement, 

and  limitation  leaving  it  in  the  power  of  one  of  the  parents  to  bar  the  issue, 

31. 
Consequences  of  the  inapplicability  of  the  rule  in  SheUey^s  case  to  executory 

trusts,  in  America,  38,  39. 
Non-application  of  that  rule  to  executory  trusts,  fully  established  in  New  York, 

41. 
In  Georgia,  42,  43,  44. 
In  Tennessee,  44,  45. 
And  \n  South  Carolina,  45,  46. 
Dicta  recognizing  it  in  other  States,  46. 

Executed  trusts,  even  in  marriage  agreements,  are  within  the  rule,  45. 
Agreement  or  covenant  to  settle  chattels,  upon  the  same  trusts  as  real  estates 

in  strict  settlement,  how  executed,  31. 
Words  in  articles  strictly  applicable  to  a  joint  tenancy,  when  decreed  in  equity 

to  confer  a  tenancy  in  common,  33. 
Executory  trusts  in  wills,  233. 

Intention  that  issue  should  take  by  purchase  must  appear  in  the  will  itself,  33. 
What  is  sufficient  indication  of  such  intention,  33, 34. 
Where  the  trusts  of  land  to  be  purchased  are  expressly  declared,  they  will  be 

construed  in  the  same  manner  as  at  law,  35. 
Construction  of  the  words  **  issue,"  **  heirs  of  the  body/*  d&. 
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EXECUTED  AND  EXECUTORY  TRUSTS— con/tnueil. 
Trustees  to  preserve  contingent  remainders,  when  inserted,  36. 
Chattels  given  hy  will,  with  reference  to  the  limitations  of  real  estate  in  strict 

settlement,  36. 
What  powers  will  be  inserted  when  a  settlement  is  directed  to  be  made  with 

usual  or  proper  powers,  36,  37. 
But  none  will  be  inserted  unless  there  is  some  direction,  37. 
Except  perhaps  a  power  of  leasing,  37. 
Settlement  rectified  by  the  will,  37. 
Or  marriage  articles,  87,  (47.) 

Not  as  against  purchasers  for  valuable  consideration,  without  notice,  38. 
Secus  if  with  notice,  38. 
In  whose  favour  equity  wiU  decree  exectUion  of  executory  trusts^  47. 

EXECUTION  CREDITOR, 
May  purchase  property  seized  under  an  execution,  134,  (s.  p,  142.) 

EXECUTORS.    See  CoNarrrcnvE  Trusts. 
Executor^  renewal  of  lease  by,  48. 
Executors  or  administrators,  or  trustees  for  them,  cannot  purchase  the  a8S3tF, 

131,  (».  p.  139.) 
Nor  can  they  purchase  the  decedenVs  lands ^  139. 
And  if  they  buy  in  debts  or  mortgages  for  less  than  is  due,  it  will  be  for  the 

benefit  of  the  estate,  131,  (s.  p.  55.) 

EXEMPTION  OP  PERSONAL  ESTATE  FROM  DEBTS. 
Primary  liability  of  personal  estate  for  the  payment  of  debts,  442,  («.  p»  449.) 
Unless  exempted  by  express  words,  or  manifest  intention,  442,  («.  p.  450.) 
A  charge  upon  land,  or  a  direction  to  sell,  or  a  creation  of  a  term  for  payment 

of  debts,  will  not  exempt  the  personal  estate,  442,  («.  p,  449,  450,  451,  453.) 
Nor  will  a  devise,  upon  condition  of  paying  debts,  442. 
Parol  evidence  not  admissible  to  shew  the  testator's  intention,  442. 
Nor  will  any  inference  of  the  testator's  intention  be  drawn  from  the  relative 

amount  of  his  personal  estate  and  debts,  442. 
Nor  will  a  mere  charge  of  funeral  or  testamentary  expenses,  or  both,  in  addition 

to  debts  upon  real  estate,  443. 
Though  it  is  evidence  of  an  intent  to  give  the  personalty  as  a  specific  legacy, 

443. 
Nor  when  personalty  is  expressly  subjected  to  other  charges,  444. 
Distinction  between  a  residuary  bequest  and  a  gift  of  aW  the  personalty,  445. 
Distinction  between  a  general  charge  of  legacies,  and  a  trust  to  pay  particular 

sums,  446. 
Whether  a  legacy  is  specific  or  demonstrative,  446. 
No  distinction  between  a  devise  to  pay  a  particular  debt,  or  debts  generally,  as 

the  general  personal  estate  is  in  both  cases  primarily  liable,  447. 
But  where  a  specific  personal  fund  is  subjected  to  charges,  it  is  primarily  liable, 

447.     See  Exoneration. 
In  this  country^  lands  descended  are  liable  before  specific  bequests^  450. 
And  so  are  lands  devised  on  condition  of  paying  debts^  451. 
But  a  general  bequest  is  liable  before  lands  descended,  452. 

EXONERATION. 
Personal  estates  primarily  liable  to  pay  the  mortgage  debt  of  a  deceased  person, 

contracted  by  himself  447,  (».  p.  453.) 
Whether  the  land  devolve  upon  the  heir-at-law  or  devisee,  447,  (5.  p.  453.) 
Unless,  in  the  case  of  a  devise,  it  is  the  testator's  intention  that  the  land  be  taken 

cum  onere,  447. 
A  devise  or  charge  for  payment  of  debts  generally,  not  a  sufficient  indication  of 

intention,  447. 
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EXONERATION— conftiwed 

Nor  a  devise  subject  to  a  mortgage,  447. 

A  devise  of  land  charged  with,  or  in  trost  to  sell  for  paym^it  of  a  putiokr 

debt,  is  sufficient,  447. 
Where  mortgage  debt  is  not  the  mortgagee's  own  debt,  the  mortgaged  eitits 

will  be  primarily  liable,  447,  (#.  p.  454.) 
Unless  the  debt  has  been  adopted  by  him,  448,  (s.  p,  454) 
What  acts  are  not  an  adoption  of  the  debt,  448,  («.  p.  454.) 
What  acts  are  an  adoption,  448. 
What  assets  are  applicable  to  the  exoneration  of  a  mortgage  in&fOQrofi 

devisee,  448,  (•  p.  455.) 
In  favour  of  the  heir-at-law,  449,  (».;>.  455,) 
Upon  a  sale  of  land  subject  to  a  mortgage,  the  vendee  is  liMe  to  the  tadff 

for  the  payment  of  the  mortgage,  455. 
But  not  to  the  mortgagee  without  an  engagement  to  hi$n^  455. 

EXPECTANTS, 
Purchases  from.     See  Catching  Baroaiim. 

FRAUD.  • 

Distinction  between  equitable  fraud  and  legal  fraud,  421. 
Conveyances  or  contracts  obtained  through  undue  ir^uenee  over  perstmsif^ 
fective  judgment,  are  fraudulent  in  equity,  420. 

FRAUD  ON  MARITAL  RIGHTS. 

Settlement  made  during  treaty  of  marriage,  without  notice  to  intended  hwM, 

will  be  set  aside,  311,  (s.  p.  317.) 
But  not  if  the  husband  was  not,  or  is  not  proved  to  have  beeo,  the  intended  h» 

band  at  the  time  of  the  execution  of  settlement,  311. 
Actual  fraud  in  woman  holding  out  herself  as  absolutely  entitled  to  profcrtr 

which  she  afterwards  settles,  312,  (s.  p.  317.) 
Concealment  of  property,  and  settlement  made  during  treaty  for  marritg^* 

fraud  on  husband,  313,  («.  p.  317.) 
But  a  fraud  cognizable  only  in  equity,  318. 
Semble,  settlement  not  rendered  valid  by  its  being  in  favour  of  meritorioisi^ 

jects,  as  children  by  a  former  marriage,  313,  (t.  p.  318,  319.) 
Opinion  of  Sir  James  Wigram,  V.  C,  314, 
Gift  or  settlement  will  not  be  set  aside,  if  husband  is  aware  of  it  pre?io6S  to 

marriage,  315,  (».  p.  318.) 
Or,  if  not  being  aware  of  it,  he  has,  by  seducing  hie  wife  previous  to  mMf^ 

put  it  out  of  her  power  to  stipulate  effectually  for  a  settlement,  316. 
Concurrence  or  acquiescence  by  husband,  though  an  infant  at  the  time  of  i»> 

riage,  will  disable  him  from  disputing  settlement,  31fS,  (s,  p,  318.) 
Or  if  he  afterwards  confirm  it,  316,  (s.  p,  318.) 
Security  by  wife,  prior  to  marriage,  set  aside  if  voluntary,  316. 
But  not  if  for  valuable  consideration,  816. 

FRAUD  UPON  A  POWER. 
Principle  upon  which  the  Court  acts,  294* 
Fraud  upon  a  power  of  jointuring,  where  the  husband  advance  money  to«crti« 

his  power,  294. 
Or  appoints  jointure  partly  for  his  own  benefit,  294. 
Jointure  affected  to  the  extent  of  the  fraud  only,  294,  295. 
Fraud  upon  power  of  appointing  amongst  children,  upon  a  bargain  by  «* 

appointor  for  his  own  advantage,  295. 
Upon  a  power  of  appointing  amongst  strangew,  295. 
Whether  fraudulent  appointment  is  void  in  toto,  295. 
Appointment  in  fraud  of  a  power,  void  as  against  purchaser  for  a  valuable  coflsi- 

deration,  with  notice,  296. 
Or  without  notice,  if  the  purchaser  has  only  got  an  equitable  interest,  21^* 
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FRAUD  UPON  A  POWER— conttnu^. 

Actual  notice,  and  not  mere  groands  of  sospicion,  are  necessary  in  order  to  afi^t 
a  parchaser,  297. 

Where  a  parent  ezecotes  a  power,  all  the  children  may,  by  arrangement^  agree 
to  give  an  interest  to  the  parent,  296. 

Anger  and  resentment,  on  the  part  of  the  appointor,  no  reason  for  setting- aside 
appointment,  298. 

Parent  with  power  to  raise  portions  ibr  children,  will  not  be  allowed  to  take  the 
portion  raised  for  a  child  not  in  want  of  it,  as  administrator  to  the  child,  298. 

Appointment  set  aside  where  necessary  consent  to  it  has  been  obtained  by  mis- 
representation, 298.    See  Illitsout  Appoiwnmrr. 

The  jurisdiction  of  equity  to  control  the  exercise  of  a  discretionary  powers  for 
fraud,  can  scarcely  be  said  to  exist  in  this  country,  303, 304. 

GUARDIAN  AND  WARD. 

Purchase  by  guardian,  of  ward's  estate  on  his  coming  of  age,  improper,  134. 
If  he  boys  up  incumbrances  on  the  ward's  estate,  he  will  be  trustee  of  them  for 

his  ward,  135. 
A  purchase  by  a  guardian,  at  his  own  sale  under  an  order  of  Court,  may  be 

set  aside^  as  qf  course,  by  the  ward,  on  coming  of  age,  140. 

HEIHa 
Purchases  from.    See  Catohino  Baroains. 

HUSBAND  AND  WIPE.    See  Equmr  to  a  SnTLSHBinr— Fravo  on  Marital 
Rights — Sbparatb  Usb. 

[LLUSORY  APPOINTMENTS. 
What  amounts  to,  299. 
Share  not  illusory,  to  an  object  of  the  power  in  default  of  appointment,  good, 

302. 
Only  the  subsequent  illusory  appointment  of  such  share  bad,  302. 
Illusory  appointment  not  rendered  justifiable  by  misbehaviour  of  child,  302. 
Bot  it  may  be  by  other  cironmstancea,  as  whm  duld  is  an  uncertificated  bank* 

rupt,  302. 
Or  has  had  a  provision  from  the  donee  of  the  power,  302. 
Or  it  seems  aliunde,  302. 

But  not  where  provision  has  moved  from  the  donor  of  the  power,  302. 
Equitable  rule  as  to  illusory  appointments  abolished  by  statute,  ib. 
ZknUrine  of  illusory  appointments  hardly  received  in  this  country,  304,  305. 

JOINT  PURCHASERS. 
Purchasers  taking  a  conveyance  to  themselves  and  their  heirs,  joint  tenants  at 

law,  150. 
And  in  equity,  unless  the  rule  of  law  is  controlled  by  the  presumed  intention  of 

the  parties,  150,  (s.  p.  161.) 
Where  purchase-money  is  advanced  in  equal  proportions,  purchasers  will  be 

joint^tenants,  150. 
Strong  leaning  in  equi^  against  joint-tenancy,  151. 
An  unequal  advance  of  the  purchase-money  will  create  a  tenancy  in  common 

in  equity,  151. 
And  whether  the  proportions  are  equal  or  unequal,  there  will  be  a  tenancy  in 

common,  of  m<»iey  advanced  upon  mortgage,  151, 152,  (see,  however,  p.  162.) 
Or  of  the  estate  upon  foreclosure,  152. 

Or  of  property  purchased  for  a  joint  undertaking  or  partnership,  152, 153. 
SecQB  where  it  has  been  left  by  will  to  persons  jointly,  although  they  have  used 

it  for  partnership  purposes,  154.    See  Comnnuuoif. 
41 
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JOINT^TENANTS,  CO-PARCENERS,  AND  TENANTS  IN  COM- 
MON. 
Jaint-terumUt  co-parcenerMf  and  tenanit  in  common  entering  under  ike  tmme 
imtrwnent  or  net,  are  tru$tee$for  one  another  to  preoerve  the  estate^  and  an 
adveree  title  or  incumbrance  bought  bu  one.  enuree  to  the  equal  ben^  of 
•0,56. 

LEASE, 
Renewal  o£    See  CemrTmuonTB  Trtotb. 

LIEN.    See  Vsndoe's  Lun — MAmiHALUMo. 

MARRIAGE  ARTICLEa    See  Exbcutid  akd  Ezboutoet  Tkubt& 

MARSHALLING, 
Between  vendor's  lien  and  personal  assets  of  the  yendee,  239,  240,  («.  p.  244, 

24&.) 
In  fitvour  of  simple  contract  creditors  and  legatees,  where  the  porchased  estate 

descends,  240. 
JSut  in  favour  of  simple  contract  creditors  only,  where  it  is  devised,  240. 
General  principle  upon  which  real  and  pereonal  aswete  are  marshMed,  455t 

MORTGAGE  DEBT, 
How  payable,  447,  («.  p.  453.)    See  Ezohbbatioh. 

MORTGAGEE, 

With  power  of  sale,  cannot,  without  the  express  authority  of  the  mortgagor, 
purchase  the  mortgaged  estate,  128,  («.  p.  141.)    See  Tackdio. 

PARTNERSHIP  CAPITAL, 
Purchases  with.    See  Conversion,  2. 

PART  PERFORMANCE  OP  AGREEMENT. 

Part  performance  takes  an  agreement  out  of  the  Statute  of  Fir^uds^  in  equity j 

621,  5*22. 
Though  not  in  law^  528. 
Nothing  is  part  performance  but  acts  of  such  a  kind  that  it  would  be  a  fraud 

to  resist  ike  completion  of  the  conveyance^  522. 
Acts  merely  ancillary  or  introductory  to  an  agreement,  not  acts  of  part  perfor- 
mance, 515,  («.  p.  525.) 
Nor  payment  of  part  of  the  consideration  money,  515. 
Nor  semble  of  the  whole,  515. 
It  is  settled  in  this  country  that  payment  of  the  purchase-money  is  not  part 

performance^  525. 
Qutisre,  if  the  consideration  be  labour  and  services,  525. 
Admission  into  possession,  having  reference  to  the  agreement,  an  act  of  part 

performance,  515,  («.  p.  523.) 
A  fortiori,  if  the  purchaser  has  laid  out  money  in  buildings  or  improvements, 

516,  («.  p.  623.) 
Secus  where  possession  has  been  obtained  wrongfully,  516. 
Or  has  no  relation  to  the  agreement,  524. 

Or  where  a  tenant  merely  continues  in  possession,  517,  («.  p.  524.) 
But  payment  of  an  increased  rent,  or  the  laying  out  of  money  in  improvements 

by  a  tenant,  if  referrible  to  the  agreement,  are  acts  of  part  performance,  517. 
There  must  be  an  antecedent  contract  of  sale,  526. 
Terms  of  contract  must  be  certain  and  unambiguous,  519,  (s.  p.  526.) 
But  inquiries  will  be  directed  to  ascertain  the  terms  of  the  contract,  519. 
And  it  is  enough  that  they  can  be  determined  with  reasonable  certainty,  526. 
Parol  variation  of  a  contract  will  be  decreed  when  there  are  acts  of  part  perfbrm* 

ance,  520,  («.  p.  526.) 
Qu4Bre,  as  to  delivery  of  possession  of  one  of  several  pareds  oflandf  where  the 

contract  is  entire^  524. 
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PART  PERFORMANCE  OP  AGREEMENT— ronftniicil. 

An  aerreement  to  sign  a  written  instrument,  the  performance  of  which  was 
hindered  by  fraud  or  inevitable  accident ,  entitles  the  party  to  relief  in  equity, 
5*26. 

Practice  as  to  availing  of  the  Statute  of  Frauds  in  equity,  527. 

POWER.  See  Dkfeotivb  Execution  of  a  Powkr — Fraud  upon  a  Power. 

PRESUMPTION  OF  ADVANCEMENT. 
How  it  may  be  rebutted  or  supported,  174,  (».  p,  179.)    See  Adtancbment. 

PRINCIPAL  AND  SURETY. 

In  equity,  a  surety,  as  soon  as  the  debt  is  due,  may  fie  a  bill  to  compel  payment 

by  the  principal,  87. 
Cases  in  which  he  may  compel  the  creditor  to  exhaust  his  securities,  before 

charging  him  personally,  87. 
Chancery  has  jurisdiction  to  compel  a  principal  to  reimburse  the  surety,  87. 
Surety  is  entitled  to  all  securities  which  the  creditor  has  against  the  principal, 

83,84.  (».  p.  87,88.) 
Although  not  aware  of  their  existence,  84,  («.  p.  88.) 

But  (in  England)  he  is  not  entitled  to  an  assignment  of  a  debt  or  bond,  84,  85. 
A  surety  paying  off  a  bond  is  merely  a  simple  contract  creditor,  58. 
But  a  surety  upon  a  second  bond,  given  as  a  collateral  security,  is  entitled,  on 

payment  of  the  debt,  to  an  assignment  of  the  original  cLebt,  86. 
And  will  rank  as  a  specialty  creditor,  86. 
In  the  American  Courts,  however,  generally,  a  surety,  paying  a  bond  debt,  will 

be  entitled  to  an  assignment  of  the  bond,  and  will  rank  as  a  specialty  credi" 

tor,  88. 
In  like  manner,  a  surety  paying  the  debt,  will  be  subrogated  to  the  creditor,  in 

a  judgment  against  the  principal,  91. 
And  in  other  liens,  92. 

And  in  mortgages  and  conveyances  in  trust,  93. 

Practice  in  Alabama  and  North  Carolina,  similar  to  that  in  England,  93. 
The  equity  of  subrogation  exists  where  the  surety  has  pledged  his  property 

only,  as  well  as  where  he  has  become  personally  liable,  94. 
Subrogation  allowed  only  in  case  of  sureties,  or  persons  paying  compulsorUy, 

94. 
When  creditor  has  proved  the  debt  against  the  estate  of  the  principal,  he  will 

be  trustee  for  the  surety,  86. 
And  the  surety  may  compel  the  principal  debtor  to  go  in  and  prove  the  debt,  86. 
Surety  can  claim  against  his  principal  only  the  amount  he  paid  in  discharge  of 

their  common  obligation,  66.  131,  (».  p.  93,  94.)    See  Sureties. 
The  creditor  is  entitled  to  the  benefit  ofaU  securities  given  by  the  principal  to 

the  surety  for  his  indemnity  and  the  discharge  of  the  debt,  101. 
Legal  remedies  of  the  surety  against  the  principal,  101, 102. 
See  Sureties. 

PURCHASERS, 
When  bound  to  see  application  of  money,  62.    See  Application  of  Purchase- 
Monet. 
Who  cannot  become.    See  Agent — Assignees  op  a  Bankrupt — ^Barrister — 

Bishop — Executor — Guardian  and  Ward— Mortgagee— Trustee. 
In  the  names  of  third  parties.    See  Advancement — Resulting  Trust,  1. 

PURCHASE-MONEY.      See    Application    of    Purchase-Money— Vendor's 
Lien. 

RENEWAL  OF  LEASE.    See  Constructive  Trusts. 

RESULTING  TRUST. 
1.  When  purchases  taken  in  the  names  of  strangers,  167,  («.  p.  175.) 
Whether  in  one  name  or  several  jointly,  168,  (s.  p.  175.) 
Or  successive,  168,  («.  p.  176.) 
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RESULTING  TRUST— con/inwcdL 

Custom  of  a  manor  that  nominee  should  take  is  bad,  168. 

Doctrine  applicable  to  real  and  personal  estate,  168. 

And  to  a  joint  advance,  168,  is,  p,  178.) 

But  no  trust  will  result  to  defeat  the  policy  of  acts  of  Parliament,  as  the 

Ship  Registry  Acts,  168. 
Or  in  favour  of  a  person  who  has  purchased  in  the  name  of  another,  to  giye 

him  a  vote  in  Parliament,  168. 
Or  in  favour  of  an  alien^  179. 
Advance  of  purchase-money  may  be  proved  by  parol  evidence,  notwithstand- 

ing  Statute  of  Frauds,  from  which  resulting  trusts  are  excepted,  109,  (<.f. 

175.) 
But  if  it  does  not  appear  upon  the  face  of  the  deed,  the  evidence  must  be 

clear,  169,  (». /1. 176.) 
But  evidence  of  the  mean  circumstances  of  the  nominal  purchaser  is  admis- 
sible, 169. 
Evidence  admissible  against  express  declaration  of  the  deed,  after  death  of 

nominal  purchaser,  169,  («.  p.  176.) 
Trust  results,  on  admission  by  answer,  of  the  payment  of  the  purchase-money 

by  the  real  purchaser,  169. 
And  parol  evidence  is  admissible  against  denial  by  answer  of  the  nominal 

purchaser,  169,  (#.  p.  176.) 
Not  admissible  to  prove  agency  of  purchaser  agamst  his  denial  by  answer, 

169. 
Admissible  to  prove  purchase  with  trust-money,  170,  (s.  p.  178.) 
On  proof  thereof,  trust  results  for  cestui  que  trust,  170,  (s.  p.  178.) 
Ana  the  same  principle  applies  to  a  purchase  with  partnership  funds,  178. 
Resulting  trust  arises  from  nothing  but  the  actual  payment  of  the  conside' 

ration  money^  176. 
And  cannot  spring  from  any  parol  agreement,  or  the  breach  qf  one,  176, 

177. 
The  payment  must  be  before,  or  at  the  time  of,  the  purchase,  177. 
A  subsequent  payment  will  not  raise  a  resulting  trust,  177. 
A  resulting  trust  is  a  trust  of  ownership,  wholly  or  in  part,  and  is  therefore 

created  only  by  the  payment  of  some  definite  part  of  the  coneidercUum,  sf 

such,  178. 
No  trust  results  for  person  advancing  purchase-money  as  loan,  170. 
Resulting  trusts  may  be  rebutted  by  parol  evidence,  170,  (s.  p,  178.) 
Either  as  to  part  or  as  to  the  whole,  170,  (#.  p.  179.) 
And  do  not  arise  where  these  is  an  express  trust,  though  but  by  parol,  170, 

is.  p,  179.) 
General  principle  of  admissibility  of  pari^  evidence  of  intention,  180. 
On  purchase  by  parent,  or  a  person  in  loco  parentis,  in  the  name  of  a  child 

or  an  adopted  child,  and  of  a  husband  in  the  name  of  a  wife.    See  An- 

VANOEMENT. 

2.  As  between  heir  and  next  of  kin,  money  arising  from  real  estate  directed  to 
be  sold,  the  trusts  of  which  wholly  or  partially  fail,  results  to  heir,  580^ 
(#.|i.  590.) 

Though  blended  with  personalty,  581,  (».  p,  591.) 

And  though  proceeds  of  sale  are  directed  to  be  deemed  personalty,  582. 

As  between  heir-at-law  and  residuary  legatee,  money  arising  irom  land  di- 
rected to  be  sold,  the  trusts  of  which  wholly  or  partially  fail,  will  not  pass 
by  a  residuary  bequest,  583. 

Unless  it  is  expressly  stated  that  it  shall  be  considered  as  personalty,  584. 

Or  the  intention  appears  that  it  should  pass,  584. 

Blending  of  the  realty  with  the  personaltjlevidence  of  the  intention,  584. 

As  between  heir-at  law  and  residuary  devisee,  584. 

Previous  to  1  Vict.  c.  26,  the  residuary  devisee  did  not  take  an  undisposed  of 
sum  excepted  from  residuary  devisee :  it  resulted  to  the  heir-at-law,  584. 

As  did  also  a  sum  which  lapsed  or  which  failed  on  accouot  of  illegality,  584 

Even  where  the  proceeds  of  real  and  personal  estate  were  blended,  584. 
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RESULTING  TRUST— cona'nixcrf. 

Unless  by  express  words  or  by  obvious  intention  tbey  are  comprised  in  the 
residue,  585. 

Legacy  out  of  land,  payable  on  a  contingency  which  does  not  happen,  goes  to 
residuary  devisee,  586. 

By  1  Vict.  c.  26,  interests  in  real  estates  which  fail  by  lapse,  illegality,  or 
otherwise,  go  to  residuary  devisee,  unless  contrary  intention  appears  in 
the  will,  536. 

Whether  real  property  directed  to  be  sold,  results  to  the  heir  as  real  or  per- 
sonal estate,  586,  (».  p.  594.) 

Money  directed  to  be  laid  out  in  land,  devised  to  uses  which  wholly  or  par- 
tially fail,  results  to  next  of  kin,  587,  (s.  p.  593.) 

RESTRAINT  UPON  ALIENATION.    See  Sepabatb  Use. 

REVERSIONS, 
Purchasers  of,  410,  (s.  p.  420.)    See  Catching  Bargaiks. 

SEPARATE  USE 
Of  wife  not  allowed  at  law,  860. 
Allowed  in  equity,  360. 
She  can  dispose  of  personal  estate  settled  to  her  separate  use,  by  acts  inter 

vivos,  or  will,  360. 
Although  reversionary,  360. 
And  real  estate  by  deed  acknowledged,  360. 
But  not  by  will  or  otherwise,  so  as  to  bind  her  heir,  360. 
Over  a  life  interest  in  real  estate  settled  to  her  separate  use,  she  has  the  same 

power  as  a  feme  sole,  361. 
Trustees  are  not  essential  to  the  existence  of  separate  property,  361,  (s.  p.  378.) 
And  she  can  bind  it  without  their  assent,  361. 
And  may  give  an  interest  in  it  to  her  husband,  361. 
It  is  bound  by  her  general  engagements  in  writing,  361. 
But  as  mere  contracts,  not  as  appointments,  362. 
And  also  by  her  general  engagements  not  in  writing,  362. 
A  court  of  equity  can  make  no  decree  personally  against  a  married  woman,  but 

against  her  estate  only,  365. 
Extent  of  relief  against  separate  estate,  365. 

A  bill  filed  against  her  not  defeated  by  the  death  of  her  husband,  36.5. 
Nor  if  filed  after  his  death,  365,  366. 

Creditors  of  a  feme  covert  may  file  bill  against  her  representatives,  366. 
Bat  her  specialty  and  simple  contract  debts  are  payable  pari  passu,  366. 

Undisposed  of  personal  estate,  if  in  possession,  belongs  to  husband  jure  mariti, 

366. 
And  choses  in  action  belong  to  him  as  administrator,  366. 

What  words  create  a  separate  use,  366,  («.  p.  376,377.) 

What  will  not,  366,  (».  p.  377.) 

Alienation  of  the  separate  property  of  a  married  woman  may  be  restrained,  367. 

But  the  restraint  as  well  as  the  separate  use  does  not  arise,  or  ceases  when  she 
is  discovert,  367. 

See  the  judgment  of  Lord  Langdale^  M.  R.,  in  TuUett  v.  Armstrongs  367. 

What  words  will  not  restrain  alienation,  369. 

What  words  will,  369. 

The  principle,  inmost  of  the  American  Courts,  as  to  separate  use,  is  quite  op* 
posite  to  that  in  England,  370. 

That  principle  is,  that  a  feme  covert  has  no  power  in  respect  to  her  separate 
estate,  but  such  as  has  been  expressly  given  to  her  in  the  settlement,  370. 

View  of  the  decisions  in  South  Carolina,  371. 

In  New  York,  873. 

In  Pennsylvania,  375. 

In  Tennessee^  Mississippi^  Virginia  and  other  States^  375,  376. 
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SEPARATE  USE-^ continued. 

Settlement,  to  separate  use  upon  a  feme  sole,  in  the  event  of  a  subsequent 
coverture,  and  upon  a  feme  covert  in  the  event  of  a  second  marriage,  377. 

SHELLETS  CASE,  RULE  IN, 
Applies  to  executed  trusts,  45. 
But  not  to  executory  trusts,  38,  39,  4'^. 

SOLICITOR. 
Solicitor  to  commission  cannot  purchase  the  dehts  of  the  bankrupt  for  his  own 

benefit,  132. 
Solicitor  may  purchase  from  his  client,  but  he  must  prove  that  the  transaction 

was  fair,  132,  133,  (#.  p,  141, 142, 146.) 
Rule  laid  down  by  Lord  Eldon^  132,  133. 
Not  applicable  if  the  solicitor  does  not  act  in  h&c  re,  133. 
If  a  solicitor  who  has  ceased  to  act  has  acquired  knowledge  at  the  expense  of  his 

former  client,  which  he  has  not  communicated  to  him,  he  cannot  sustain  a 

purchase,  133. 
See  Attorney  amd  Cuunsblloe  at  Law. 

SPECIFIC  DELIVERY  UP  OF  CHATTELS.    iSee  CHAmLa—DKBDs. 

SPECIFIC  PERFORMANCE  OF  AGREEMENTS, 
Relative  to  real  property,  if  unobjectionable,  decreedasof  course,  where  Statute 

of  Frauds  is  complied  with,  531. 
Because  the  award  of  damages  would  not  afford  adequate  compensation,  531. 
Ground  upon  which  equity  decrees  specific  performance,  535. 
Specific  performance  of  agreements  relating  to  personal  chattels  decreed  except 

where  damages  at  law  afford  an  adequate  compensation,  532. 
What  contracts  relating  to  personal  chattels  will  not  be  enforced,  533,  («.  p, 

536.) 
What  contracts  will  be  enforced,  533,  (».  p,  536.)    See  Statijtk  of  Frauds — 

Part  Performance. 
Contracts  relating  to  slaves,  537-541. 

STATUTE  OF  FRAUDS. 
Contract  taken  out  of  the  statute  by  fraud,  520,  («.  p,  522, 525.) 
Where  land  is  acquired  by  a  partnership,  520. 

Contracts  taken  out  of  the  statute  by  admission  by  answer,  521,  (s,  p,  527.) 
Unless  the  statute  is  insisted  upon,  521,  («.  p,  521.) 

Af\er  admission  of  the  contract,  the  statute  cannot  be  insisted  upon  by  answer  to 
an  amended  bill,  521.     See  Part  Performancb  or  Aoreembmt — EqviTA- 

BLE  MORTOAOE  BT  DePOSIT  OF  TiTLE  DeEDS. 

Resulting  trusts  excepted  from.     See  Resulting  Trusts. 

Statute  now  regarded  with  favour  as  a  beneficent  provision  against  fraud,  527. 

SUBROGATION, 

See  Principal  and  Surety,  and  Sureties. 

Er\forced  by  courts  of  equity,  with  paramount  authority^  for  the  attainment  of 
justice,  and  the  prevention  of  multiplicity  of  suits,  between  principal  and 
surety,  and  ammig  sureties,  99,  101. 

Not  enforced  against  superior  equities  in  third  persons,  99. 

Nor  in  favor  of  a  co-surety  to  the  injury  of  the  creditor^  99. 

Nor  against  a  legal  right,  99. 

SURETIES. 

Contribution  between,  81. 

Enforced  at  law  and  in  equity,  81,82,  (s.p.  86, 87.) 

But  the  relief,  in  many  cases,  is  more  complete  in  equity  than  at  law,  82. 

As  where  the  sureties  are  numerous,  82. 

Where  one  surety  is  insolvent,  and  another  pays  the  debt,  82,  (see  94.) 

Where  one  dies,  and  the  surviving  surety  pays  the  whole  debt,  82,  (see  94.) 
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SURETIES—conHnue  J. 
Bui^  in  this  country,  the  legal  remedy  is  more  extensive  than  in  England^  and 

nearly  commensurate  with  the  equitable,  102. 
And  it  exists  where  the  sureties  are  numerotis,  and  where  they  are  bound  by 

different  instruments,  and  where  one  is  dead,  and  accor,ding  to  several  deep* 

sions,  where  one  is  insolvent  or  out  of  the  State,  103. 
A  surety  cannot  recover  contribution  until  he  has  paid  the  debt,  95,  103. 
Nor,  in  equity,  without  showing  the  principal's  insolvency,  or  an  UDsucceasfbl 

effort  to  obtain  the  mcmey  from  him,  05. 
How  this  is  at  law,  104. 
Contribution  may  be  enforced,  whether  sureties  are  jointly  or  severally,  or  jointly 

and  severally  bound,  by  the  same  instrument,  82,  83,  {s.p.  95.) 
Or  by  different  instruments,  if  they  are  sureties  for  the  same  principal  and  the 

same  engagement,  82,  83,  (s.  p.  95.) 
But  there  will  be  no  contribution,  where  the  suretyship  of  each,  by  different  in- 
struments, is  for  distinct  portions  of  the  same  debt,  85. 
Or  for  wholly  distinct  things,  93. 

Nor  where  one  set  of  sureties  is  substituted  for  the  other,  96. 
Nor  where  upon  a  suit  brought  against  the  principal,  a  new  party  becomes 

security  for  the  common  benefit  ^the  creditors  and  surety,  96. 
*     Nor  in  case  of  supplemental  suretyship,  97. 

Nor,  where  the  sureties  have,  by  agreement,  severed  the  joint  liability,  97, 98. 
As  to  the  effect  of  the  release  of  one  surety,  when  another  becomes  insidvent,  98. 
A  surety  cannot,  (in  England,)  claim  interest  fh>m  his  coHsureties  for  the  money 

which  he  has  paid,  83. 
Liability  of  a  surety  may  be  limited  by  a  contract  to  pay  only  on  default  of  the 

principal  and  other  sureties,  83. 
Surety  who  has  paid  the  debt  is  entitled  to  all  securities  taken  by  his  co-sureties 

from  the  principal  debtor,  83. 
And  this  applies,  in  this  country,  generally,  to  bonds,  judgments  and  decrees, 

as  well  as  mortgages,  96. 
And  securities  given  to  one  surety,  enure  to  the  equal  benefit  of  dU,  100. 
Unless  the  suretiesrwave  this  equity,  by  agreement,  100. 
Actions  at  law  foncontribution,  !(&,  103. 

SURRENDERS  OF  COf  YHOLDa 
To  the  use  of  wills  when  supplied,  183. 
Rendered  unnecessary  by  statute,  183. 

Surrenders  in  the  case  of  a  voluntary  deed  not  supplied  for  a  child,  184. 
.Secus  where  it  is  supported  by  valuable  consideration,  184.    See  Dmecnn 

EXBOUTION  OF  POWKR. 

TACKING. 

Mortgagee  without  notice  may  protect  himself  from  any. intermediate  incum- 
brance, by  purchasing  in  the  first,  425. 
Principle  of  the  doctrine  explained  by  Lord  Hardwicke,  425. 
Third  mortgagee  may  buy  in  the  first,  pendente  lite,  426. 
And  will  not  be  prevented  from  tacking,  by  notice  of  his  advance  having  been 

given  by  the  second  mortfifagee  to  the  first,  426. 
But  he  cannot  tack  after  a  decree  to  settle  priorities,  426. 
Nor  where  the  mortgagee  purchases  as  trustee  fbrifanother,  427. 
Judgment  creditor,  or  creditor  by  statute  or  recognizance^,  buying  in  the  first 

mortgage,  cannot  tack,  427. 
Nor  in  any  other  case  where  a  person  does  not  advance  bis  money  upon  tlie  fiuth 

of  the  real  estate,  427. 
First  mortgagee  advancing  a  fiirther  sum  upon  a  statute  or  jodgment,  withoat 

notice,  may  tack,  428. 
A  fortiori,  if  he  make  an  advance  upon  a  mortgage,  428. 
Where  the  legal  estate  is  outstanding,  all  the  incumbrances  ari  paid  according 

to  their  priority,  428. 
Bat  any  of^  them,  having  a  right  to  the  legal  estate,  will  be  in  the  same  state  as 

if  he  had  it,  428. 


Digitized  by 


Google 


446  XIIDBX    TO    THB    NOTBf. 

TACKING— «m/tnii«iL 

The  doctrine  of  tacking  incumbnmceSf  i$  not  received  in  the  courts  of  this  couth 

try,  428. 
The  tacking  of  a  bond  deht  to  a  previous  mortgage,  as  against  the  heir  or 

devisee,  to  sane  multiplicity  of  suits,  is,  however,  recognized  in  some  of  the 

States,  431. 

TENANT  FOR  LIFE, 

May  Durchase,  or  take  in  exchange,  landa  from  trustees  with  power  to  eeU  and 

exchange,  with  his  consent,  134. 
Purchasing  an  incumbrance  or  outstanding  title,  is  a  trustee  for  the  remain' 

der-men  and  reversioners,  57. 

TRUSTEE, 

Renewal  of  lease  bjr,  48,  («.  p.  64.) 

Cestui  que  trust  entitled  to  the  benefit  cf  aU  that  is  done  by  the  trustee  about  the 
subject  qfthe  trust,  53. 

Parohase  by  a  trustee  for  sale,  or  by  a  trustee  for  him,  from  cestui  que  trust, 
will  be  set  aside,  although  an  adequate  price  be  giveD,  126,  127,  (s.  p,  137, 
138, 141.) 
.    Although  the  sale  be  by  auction,  128,  (s.  p.  138.) 
"  .  Or  by  co-trustees,  128,  (s.  p,  139.) 

Or  before  the  Master,  128,  («.  p.  130.) 

A  general  trustee  is  incapacited  from  purchasing  at  a  sale  under  an  adverse 
proceeding,  as  well  as  at  his  own  sale,  142, 143. 

Morgagee  with  powers  of  sale  cannot,  without  express  authority  ftom  the  mortr 
gagor,  purchase  the  mortgaged  estate,  128,  («.  p,  141.) 

Trustee  cannot  take  a  lease  from  himself,  128. 

But  a  trustee  can  purchase  from  a  cestui  que  trust,  who  is  sui  juris,  and  has  dis- 
charged him  from  the  trust,  128,  129. 

If  there  is  no  fraud,  concealment,  or  advantage  taken  by  the  trustee,  of  informa- 
tion acquired  as  trustee,  129. 

But  such  transactions  are  viewed  with  great  suspicion,  146. 

A  trustee  who  has  disclaimed  without  action  may  purchase,  129. 

As  may  a  mere  trustee  to  preserve  contingent  remainders,  129. 

A  trustee  for  infants,  or  persons  under  disabilities,  cannot  purchase  tmst  estates, 
except  by  leave  of  the  Court,  129.    See  Agbrt — Arbitrator — (AseioitsES 

FOR  THE    BBNEriT   OF  CRBDFrORS)— ASSIGNEE  OF    A    BANKRUPT— (ATTORNEY 

AND  Coi7N9ELLOR-AT-LAW>— Barrister — Bishop — Commissioners  to  Sell 
Land-^Commissioner  in  Bankruptcy — Constructtvb  Trusts — Execution 
Creditor — Executors — Guardian  and  Ward — (Joint-tenants,  Co-par- 
ceners AND  Tenants  in  Common) — Soucitor — Tenant  for  LLrB--(VBimoB 
AND  Vendee.) 

Trustees  may  purchase  by  leave  of  the  Court,  143. 

Terms  upon  which  relief  will  be  granted  against  trustees  and  others,  135,  (s.  p* 
145.) 

When  the  property  remains  in  their  hands  unsold,  135,  (s.p,  144.) 

When  it  has  been  resold,  135,  («.  p.  144.) 

Costs,  136,  (S.0. 145.) 

Acquiescence,  136,  (s.|>.  144.) 

Confirmation,  136,  (t.  p.  144.) 

TRUSTa    See  Constuctiym  Trusts— Executed  and  ExBcuTOftT  Trusts— 
Rmbultdio  Trusts. 

VENDOR  AND  VENDEE. 

A  vendee  of  lands,  entering  before  the  conveyance  is  perfected,  and  buying  «P 
an  adverse  title  or  incumbrancSf  is  a  trustee  for  the  vendor,  57. 
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VENDOR'S  LIEN. 

For  unpaid  purchase-money,  233. 

How  far  adopted  in  this  country,  241. 

Statement  of  the  doctrine,  242. 

What  will  not  be  a  discharge  of  this  lien,  242. 

What  will  be  a  dischage  of  it,  243. 

May  be  abandoned  by  the  vendee  taking  a  secarity,  to  which  credit  is  excla- 

sively  given,  234. 
The  vendee's  taking  a  bond,  bill  of  exchange,  or  promissory  note  for  the  par- 
chase-money,  will  not  be  evidence  of  his  intention  to  abandon  the  lien,  234. 
Nor  will  a  covenant,  234. 
Lien  for  an  annuity,  the  consideration  for  an  estate,  though  secured  by  bond  or 

covenant,  235. 
No  lien  for  annuity  or  purchase-money,  where,  in  substitution  for  the  purchase- 
money,  the  consideration  is  a  covenant,  236. 
Or  a  bond,  237. 

Or  the  previous  grant  of  an  annuity,  237. 
An  agreement  by  parol  will  discharge  the  lien,  238,  (s,  f.  244) 
No  lien  where  vendor  suffers  one  of  several  co-trustees  to  retain  purchase-money, 

238. 
Or  where  the  purchase-money  is  to  be  paid  after  a  re-sale,  238. 
Or  where  a  totally  distinct  and  independent  security  is  given,  as  a  transfer  of 

stock,  or  the  mortgage  of  another  estate,  239. 
But  qusre,  whether  the  lien  will  not  even  then  continue,  unless  the  intention  of 
the  vendor  to  give  it  up  can  be  implied  from  the  circumstances  of  the  transfer 
or  mortgage,  239. 
But  where  a  mortgage  is  taken  on  part  of  the  purchased  estate,  the  intention  is 

clear  that  the  lien  should  not  extend  to  the  remainder,  239,  («.  p.  244.) 
And  where  a  mortgage  on  the  estate  is  taken  for  part  of  the  purchase-money, 
and  a  note  given  for  the  remainder,  there  will  be  no  lien  for  the  money  due 
on  the  note,  239,  («.  p.  244) 
No  lien,  in  preference  to  the  mortgagee  on  a  resale,  where  there  has  been  a 
mortgage  to  raise  the  purchase-money,  with  the  concurrence  of  the  vendor, 
239. 
Lien  of  vendee  on  estate  in  the  hands  of  the  vendor  for  purchase-money  piBma- 

turely  paid,  240. 
No  lien  where  contract  is  by  statute  illegal,  240. 

In  regard  to  the  waver  of  this  lien,  the  rule  in  this  country  is,  that  the  lien  is 

presumed  not  to  be  waved  where  only  the  vendee's  personal  security  is  tdken^ 

and  to  be  waved  where  any  other  security,  of  property  or  person,  is  taken, 

243. 

Method  of  enforcing  this  lien,  244. 

Quaere,  \f  it  is  an  original  charge  on  the  land,  or  only  in  default  of  personal 

estate,  244. 
Q^<Bre,  whether  it  is  assignable,  245. 
When  barred  by  lapse  of  time,  246. 
Vendor's  lien  binds  estate  in  the  hands  of  the  purchaser  and  his  heirs,  240,  («.  p. 

247.) 
Of  volunteers,  240,  (#.  p.  247.) 

Of  purchasers  for  valuable  consideration,  with  notice,  240,  («.  p,  247.) 
But  not  against  bona  fide  purchasers  without  notice,  247. 
Notice  of  the  title  of  the  vendor  is  not  notice  of  the  lien,  240. 
Nor  is  the  vendee's  remaining  in  possession  as  lessee,  240. 
Notice  immaterial  if  the  legal  estate  is  outstanding,  241. 
Assignees  in  bankruptcy,  or  for  the  benefit  of  creditors,  take  subject  to  the  same 

equities  as  the  vendee,  241. 
How  far  this  lien  prevails  against  creditors  in  this  country,  247. 
Vendor  who  has  taken  security  must  elect  to  proceed  either  at  law  or  in  equity, 

241.     See  Mabshalunq. 
Nature  of  this  lien,  248. 
No  lien  on  a  sale  of  chattels,  351. 
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VOLUNTARY  DEEDS  AND  CONTRACTS 

Will  be  enforced  in  equity  where  legal  iDterest  in  real  or  personal  property  has 

been  transferred,  199,  («.  p.  214.) 
Although  it  gets  back  into  the  hands  of  the  donor,  199,  («.  p.  214.) 
Except  where  such  transfer  has  been  made  upon  trust  for  payment  of  debts, 

without  the  concurrence  of  creditors,  199. 
For  such  tnists  are  revocable,  199. 

Secus,  it  seems,  if  they  had  been  communicated  to  the  creditors,  199. 
See,  on  this  point,  215. 
Trusts  not  enforced  where  the  settlor  does  not  intend  to  part  with  the  dominion 

over  property,  201. 
If  settlor,  retaining  legal  interest,  constitutes  himself  a  trustee,  the  trusts  will 

be  enforced,  201.    {See  214.) 
Parol  declaration  of  trust  of  personalty  sufficient,  202. 
Declaration  of  trust  by  equitable  owner  of  chose  in  action  sufficient,  semble, 

202. 
So,  also,  an  assignment  to  the  trustees  by  equitable  owner,  or  a  direction  by  him 

that  they  should  hold  upon  trust  for  volunteers,  and  they  accept  the  trusts, 

202. 
Imperfect  gift  not  supported  as  a  declaration  of  trust,  and  will  not  be  enforced, 

203. 
Mere  assignments  of  choses  in  action,  though  no  legal  interest  passes,  have 

been  supported  in  favour  of  volunteers,  204. 
But  quiere,  whether,  although  in  legal  form,  they  are  more  effectual  than  an 

agreement  or  covenant  to  assign,  210. 
A  mere  voluntary  contract  or  covenant  will  never  be  enforced,  210, 
Nor  will  it  be  supported  by  a  merely  meritorious  consideration,  as  a  provision  for 

a  wife  or  children,  210. 
See,  however,  upon  this  point,  216,  217. 
Principle  upon  which  cases  are  to  be  reconciled,  211. 
In  this  country,  an  executory  agreement,  if  under  seal,  wUl  be  enforced  in 

favour  of  a  wife  or  child,  218. 
But  not,  unless  under  seal,  219. 

And  not  in  favour  of  any  other  descendant  or  connexion,  218. 
Equity  will  give  effect  to  a  valid  legal  obligation,  211. 
Obligee  of  voluntary  bond  may  prove  against  assets  of  obligor,  211. 
But  will  be  postponed  to  debts  by  simple  contract,  211. 
Trust  declared  upon  covenant  will  be  carried  into  efl^t,  211. 
Although  trustees  refuse  to  sue  on  the  covenant,  211. 
Covenantee  under  a  voluntary  covenant  for  a  further  assurance,  not  allowed  to 

prove  as  creditor  in  an  administration  suit  of  the  covenantor's  estate,  but 

allowed  to  bring  action,  212. 
Upon  a  bill  filed  by  person  from  whom  valuable  consideration  moved,  all  the 

trusts,  even  those  in  favour  of  volunteers,  will  be  carried  into  effect,  212. 
But  if  a  volunteer  cannot  enfore  a  covenant  for  his  benefit,  which  persons  for 

valuable  consideration,  as  between  themselves,  have  entered  into,  212. 
Valid  instrument,  signed,  sealed,  and  delivered,  not  rendered  inoperative  by  de- 
tention, 212. 
Voluntary  settlement  of  real  estlnte  void  under  27  Elis.  c.  4,  against  subse- 
quent purchasers  for  valuable  consideration,  212. 
But  if  the  trust  is  complete,  volunteers  until  sale  are  entitled  to  have  it  executed, 

212. 
And  it  will  be  defeated  by  a  conveyance,  or  for  value,  to  the  extent  only  neces- 
sary to  give  effect  to  the  conveyance,  212. 
Settlor  cannot  enforce  specific  performance  of  contract  for  sale,  212. 
But  a  purchaser  from  him  can,  212. 
Chattels  persona],  not  within  stau  27  Eliz.  c.  4,  212. 
But  by  Stat  13  Eliz.  c.  5,  a  voluntary  settlement  of  real  or  personal  estate  may 

be  set  aside  by  the  creditors  of  persons  largely  indebted,  when  settlement 

made,  213. 
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VOLUNTARY  DEEDS  AND  CO^TTRACTB— continued. 
Equity  will  not  set  aside  voluntary  deed  or  acfreement  not  obtai 

2ia 

WASTE. 

General  jnineiple  of  equitable  relief,  507, 
A  threat  to  commit  waste  is  a  ground  for  injunction,  507. 
Importance  of  the  limitation  to  trustees  to  preserve  contingent  rei 
Will  prevent  tenant  for  years,  or  tenant  for  life,  and  the  remain^ 

from  falling  timber  in  collusion,  before  contingent  remaindern 

esse,  49a 
Waste  prevented  in  the  case  of  an  ezecutoiy  devise,  499,  (s,  p.  5( 
Where  there  is  an  intermediate  tenant  for  life,  499,  (s.  p.  507.) 
Where  first  tenant  for  life  is  impeachable  for  waste,  he  will  not  1 

commit  waste  by  agreement  with  tenant  for  life  in  remainder 

for  waste,  499. 
Remedy  of  ^ound  landlord,  499,  (s.  p.  507.) 
Mortgagee  m  fee  in  possession,  499,  (s.  p.  507.) 
Mortgagor  in  possession,  500,  (s.  p.  507.) 
As  to  permissive  waste,  500. 
Tenant  for  life  without  impeachment  of  waste  will  be  restrained 

ittg  his  powers  contrary  to  conscience,  500. 
As  by  pulling  down  a  castle,  or  mansion-house  or  farm  house,  501 
Grubbing  up  a  wood,  501. 
And  from  committing  equitable  waste  by  falling  timber  planted,  oi 

for  ornament  or  shelter,  501. 
Principle  on  which  the  Court  acts,  501. 

Has  been  extended  to  trees  planted  to  exclude  objects  from  view. 
And  is  applicable  although  mansion-house  may  have  been  pulled  d 
Circumstances  may  render  cutting  of  ornamental  timber  justifiabh 
Tenant  for  life  without  impeachment  of  waste  will  be  restrained 

saplings,  502. 
But  not  from  falling  timber  merely  because  it  is  not  full  grown,  5( 
Tenant  in  tail  wiUiout  possibility  of  issue  extinct,  is  within  the 

equitable  waste,  502. 
Form  of  order  restraining  equitable  waste,  503. 
But  a  court  of  equity  will  not  interfere  with  tenant  in  tail,  503. 
Although  restrained  from  barring  his  issue,  or  those  in  remainde 

sion  to  the  crown,  503. 
But  where,  under  the  act  creating  an  entail,  the  tenant  in  tail 

maintain  the  mansion-house,  the  principle  of  equitable  waste 

apply,  504. 
Injunction  will  not  be  granted  where  the  title  is  disputed  unless 

law  to  try  the  title  has  been  brought,  508. 
When  injunction  has  been  granted  to  restrain  trespasses,  508. 
Whether  an  account  is  solely  incident  to  an  injunction,  504,  (s,  p, 
Semble,  that  it  is  where  there  is  a  legal  remedy  for  waste  by  f{ 

516,  (».  p.  509.) 
Where  the  waste  is  equitable,  or  there  is  no  legal  remedy,  an  ac 

granted  without  an  injunction,  506,  (s.  p.  509.) 
And  in  all  cases  of  waste  in  mines,  506. 
Injunction  wiU  not  be  granted  to  prevent  the  removal  of  timbet 

509. 
What  can  be  recovered  by  action  of  trover,  506. 
By  bill  in  equity,  506. 
Tenant  for  life  impeachable  for  waste  will  be  allowed  to  fall  dei 

when,  506. 
Who  will  be  entitled  to  interest  arising  from  proceeds  of  sale,  an( 

506. 
Action  by  writ  of  waste  abolished,  506. 
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